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I OVERVIEW

1. The Attormney General for Ontario (“Ontario”) opposes the Petitioner's (“Abitibi”)

Motion for an Order authorizing the sale of certain non-core assets (“Vesting Order”),

including three contaminated waste disposal sites located in the Province of Ontario.

The Petitioner clearly relies upon this Honourable Court's previous decision in the

Abitibi restructuring on March 31, 2010, affirmed by the Quebec Court of Appeal on May

18, 2010. However, the situation regarding the Ontario sites compels a very different

result because the material facts of this case bear no resemblance to the material facts

of this Honourable Court’s earlier decision:

a)

b)

d)

°)

Ontario has not issued any environmental Orders in respéct of the three
subject properties so as fo require Abitibi to undertake work to protect the

environment;

No steps have been taken by Ontario to undertake any environmental

work in Abitibi's place; .

The ‘extent of and potential costs associated with environmental
remediation on the properties cannot be reasonably identified and

quantified at the present time;

Ontario has not expropriated the subject properties from Abitibi: instead
Abitibi has purposefully taken steps to divest itself of those properties and
virtually all responsibility for environmental contamination associated with

them;

No direct pecunia_ry'benefit flows to the Ontaridbn the evidence before the
court as, unlike Newfoundland, Ontario does not own the properties;

Ontario has and continues to act in good faith toward Abitibi. There is no

basis whatsoever in the evidence to, for example, conclude that Ontario

‘has withheld making Orders as a legal tactic.
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2. It'is not in the public interest for this Honourable Court to approve the propos'ed

sales under section 36 of the Compan'f.es Creditors Arrangement ﬁct given that: -

a)

b)

- the effect of such sale is to authorize Abitibi to shed its regulatory

_ environmental responsibilities in respect of subject waste disposal sites it

owns and has polluted by, amongst other things, relieving Abitibi from
compliance with environmental’remédiation requirements found in existing
Certificates of Approval for these sites, and by avoiding any unforeseen
environmental remediation requirements that may be imposed. in the
futtjre through amendments to the Certificates of Approval and/or by the
issuance of administrative orde'fs under Ontario’s environmental

legislation. Instead, Abitibi's avoidance of its present and future regulatory

responsibilities increases the risk of harm to the natural environment;

there is no evidence that if this motion is not granted there is a reasonable
prospect, or any prospect at all, that the CCAA reorganization of Abitibi

would fail.

3.  The Attorney General for Ontario brings a Cross-Motion for an Order:

a)

declaring that Abitibi’s environmental responsibilities in respect of the
three waste disposal sites in Ontario as well as any other property in
Ontario in relation to which Abitibi has environmental responsibilities, do

not constitute a “claim” for purposes of this proceeding unless either: (1) a

debt is presently due by Abitibi and owed to a person, including Her

Majesty the Queen in right of Ontario; or'(2) the' MOE has exercised its

-discretion to spend public funds to underfake such environmental

remediation even though it may not as yet have incurred such costs.

deciaring that the Claims Procedure Order, dated January 18, 2010,

_excludes the circumstances described above, and if necessary, amending

-the Claims Procedure Order to so provide.



4 Ontario relies on the evidence deposed in the affidavit of John Taylor, sworn
August 30, 2010, filed in su\pport of this Contestation.

il SUMMARY OF FACTS

5. Abitibi has owned and operated various pulp and paper faciiities in the Province
of Ontario for many years. It is required to operate these waste disposal sites in |
accordance with the terms and conditions of a Certificate of Approval (the “Approval”)
issued under the Environmental Protection Act, R.S.0. 1990, chap. E.19. (‘EPA"). The
Ontario Miﬁistry of the Environment “(MOE”) can amend the Approval as required to
address new circumstances.  In addition, an Order under the EPA and the Ontario
Water Resources Act,‘R;S.O. 1990, 0.40 (“OWRA”") can be issued requiring Abitibi to
undertake work required to prevent the waste disposal sites from having an advérse
impact én water and the natural environment more generally. R

Affidavit of John Taylor, sworn August 30, 2010 (“Taylor Affldawt”),
para 14 and 15 [Ontario Motion Record, Tab 2]

6. “Abitibi proposes to sell these three waste disposal sites to 4513541 Canada Inc.
The purchaser is a.subsidiary of Abitibi. It is in financial trouble. It is in Receivership.

Taylor Affidavit, para 16 and 17 [Ontario Motion Record, Tab 2].

7. All three waste -d'isposal sites in Ontario require remedial action to protect the
natural environment, including water resources. Abitibi estimates that the total potential
environmental exposure for these three waste disposal sites is $5.333 million. In

particular:

a) - Margac-h Landfill. It received wastes from Abitibi's pulp mill in Kenora that
clqsed in 2005. This landfil: continued to receive waste until 2009. It
remains to be capped and closed. This work is required primarily to
“prevent grouhdwatér and surfacewater contamination. G_roundwater and
surfacewater will be requiréd for 25 to 30 ‘years following the closure of



this landfill.  Abitibi estimates that its potential environmental liability
exposure for this landfill is $4 million.

b) Mud Lake Landfill. It received wastes fram Abitib's pulp mill in Kenora.
This landfill was capped and closed in 2003. An impermeable cap was
installed. The closure plan required the monitoring of groundwater and
surfacewater. Such monitoring will be required for another 20 years. In
addition, leachate generated by the landfill is treated at the local municipal
wastewater treatment plant. -Abitibi estimates that its potentlal hablhty

exposure is in area of $1 million.

C) Dryden Mercury Landfill. ~Several buried concrete cells containing
mercuﬁr waste were disbosed at this landfill -from 1971 to 1981. The
Approval issued for this landfill requires the surveillance of monitoring
wells to assess subsurface soil and groundwater conditions to determine
whether m-ercu&ry' or other contaminants are migrating from the landfill.
Abitibi has estimated the costs of monitoring and maintaining the landfill at
$250,000 for a further 20 years.

Taylor Affidavit, para 18 and 40 [Ontario Motion Record, Tab 2].

8.. Abitibi's attempt to quantify its future potential environmental fliability exposure at
$5.333 million is entirely specu[atlve and cannot fairly be accepted by Ontario as even
substantially accurate projections. The surfacewater and groundwater monitoring that
will be undertaken for the next 20 or more years may uncover environmental impacts
emanating from Abitibi's properties that require énvir_onmental remediétion. The nature
‘and severity of those impacts, aé well as the appropriate remedial measures, and their

costs, is thus unknown.

Taylor Affidavit, para 42 [Ontano MOthl‘l Record, Tab 2].

9. The MOE holds a Letter of Credit for the Margach Landfill in-the amount of
$1,796,511.00 and for the Mud Lake Landfill in the amount of $258 748. ltis held as
secunty to ensure that the required site closure and monitoring work is performed. It
‘must be returned by the MOE to Abitibi if it is no longer required because Abitibi has



done the required environmental work. The funds can also be drawn upon by the MOE
if it chooses to do the required work. Clearly, and although the future costs associated
with environmental remediation at the three sites is at present a mafter of sp‘ecuiation,'

{the Letter of Credit is insufficient.

Taylor Affidavit, para 20 [Ontario Motion Record, Tab 2].

10. Abitibi proposes to increase the limit that thé Receiver is empowered to borrow
to $1.7 million from $600,000.00. Abitibi attributes $85,000 of the $1.7 million for the
_ care of these three waste disposal sites. Should the Receiver be unable to sell these

three waste disposal sites, then they will [ikely be abandoned by the Receiver.

Taylor Affidavit, para 17 [Ontario Motion Record, Tab 2].

11.  If abandoned, the Purchaser lacks the financial abilitif to undertake the required
remedial work for these three waste disposal sites. Some of this work is provided for
under the current Certificates of Approval. If the Purchaser fails to perform this work, or
if other unforeseen environmental work is required, then the Certificate of Approval may
be amended to require ‘such work or an order may be issued under the EPA or OWRA

to a responsible person.

Taylor Affidavit, para 17 [Ontario Motion Record, Tab 2].

12. The purpose of these sales is to use the CCAA to “shed” any environmental
responsibilities that Abitibi has now, or may have in the future, in its capacity as a
“former owner or occupier” of these waste disposal sites once it emerges from CCAA.
Amended Second Motion for the Issuance of Various Orders
Authorizing the Sale of Non-Core Properties and for the Issuance of

a Re-Amended Receivership Order in respect of 4513541 Canada
inc., para. 32. ' : :

- -*‘I 3.~ To achieve that result Abitibi has taken the position that:

a) the sale of these waste disposal sites will “crystallize claims in réspect of
the ‘former owner/occupier’ environmental liabilities, which will be

compromised in the CCAA proceedings.
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b) the compromising of these environmental responsibilities is an “important
component of the Petitioners’ attempt to successfully restructure their
business”.

Amended Second Motion for the Issuance of Va;'ious Orders
Authorizing the Sale of Non-Core Properties and for the Issuance of

a Re-Amended Receivership Order in respect of 4513541 Canada
inc., para. 32. '

111 BASIS FOR CONTESTATION

A. THE PROPOSED SALE IS NOT IN THE PUBLIC INTEREST

14.  Section 36 of the CCAA requires a debtor company to obtain the authorization of
a court prior to selling assets outside the ordinary course of business. One of the
factors to be considered in deciding whether to grant authorization is “... the effect of

the proposéd sale or disposition on the creditors and other interested parties”.

15.  The effect-of such sale, according to Abitibi, is to authorize Abitibi to “shed” its
regulatory environmental responsibilities in respect of various waste disposal sites in

Ontario that it owns and has polluted.

16.  As a result Abitibi would be relieved from:

a) its _statutory obligation to comply with environmental remediation

,requireménts found in existing Certificates of Approval for these sites;

b) - any unforeseen environmental remediation requirerhents that may be
| imposed in the future through amendments to the Certificates of Applrroval

for these waste disposal sites and/or by the issuance of administrative
orders under Ontario’s environmental legiélatioh in respect of these waste

disposal sites.

. 17. If this Order is granted, 'Abitibi will be relieved of any existing or future regula{ory_
‘requirement to cap and close the Margach Landfill and to monitor thergroundwat‘e'r and



surfacewater of all three landfills. The EPA and OWRA authorize a Director to cause
work to be done in the event that a person ordered to do the work fails to do so.
However, the MOE is not obliged to cause work to be done in such instances nor does it
cause work to be done in all cases given the limited availability of funds. The MOE’s
Environmental Clean Up Fund is a funding mechanism of last resort. It would not
typlcally fund either the cappmg or monitoring of a landfill. 1t is typically only used to
fund the resolution of serious or urgent environmental problems. Accordingly, it is
unlikely that the required environmental remedial work will be undertaken by the
Ministry of the Environment (Ontario) in Abitibi's absence.  As a result, relieving Abitibi
of its énvironmental regulatory obligations increases the risk of harm to the

environment.

-

Taylor Affidavit, para 11 [Ontario Motion Record, Tab 2].

18. The use of the CCAA for this purpose and the granting of fhe Order sought by
Abitibi would also undermine the “polluter pays principle” inherent in Ontario’s
environmental legislation and the laws that would otherwise apply to Abitibi. MOE’s
Statement of Environmental Values states that it applies the polluter pays principle in

that its development of Acts, regulations and policies “... endeavours to have the
perpetrator of pollution pay for the cost of clean up and rehabilitation- consistent with the
polluter pay principle”. '

Ministry of the Environment, Statement of Env{ronmehtal Values,
[Exhibit B to the Taylor Affidavit].

19. The Supreme Court of Canada noted that the polluter pays principle is reflected |
in most provincial and federal legislation and has become entrenched in environmental

law in Canada. The court explained the polluter pays principle as follows:

To encourage sustainable development, that principle assigns polluters
the responsibility for remedying contaminaticn for which they are
responsible and imposes on them the direct and immediate costs of
. pollution, At the same time, polluters aré asked to pay more attention to
- -the need to protect ecosystems in the course of their economic
activities. :



Imperial Oil Ltd. v. Quebec'(Minister of the Environment), [2003] 2
S.C.R. 624. at para. 247 [Tab 1, Ontario’s Book of Authorities].

20. | There is no baéis for Abitibi's suggestion that “environmenfal stakeholders will be
fully protected” as a result of the proposed sale. The opposite is more accurate. It has.
attributed to these three properties only $80,000 to address a potential environmental
“exposure which Abitibi itself speculates may exceed $5 million. Second, it submits that
environmental claims would be secured claims under s. 11.8(8). of the CCAA. However,
section 11.8 (8) has severe limitations given the factual context before the court, not the
least of which is the comparatively low value of the properties in issue. Finally, Abitibi
states that any “claim” filed by the MOE would be an unsecured claim to the extent that
did not fall within the provisions of s. 11.8(8) of the CCAA. The proposed distribution for
such clalms is in the vicinity of 0-30%. [n summary, Abitibi proposes to sped its current
- and future environmental responsibilities for these three landfills and-to leave such

responsibilities grossly underfunded.

21.  Finally, there is no evidence whatsoever that if Abitibi’s motion is not granted that
there is a reasonable prospect, or any prospect at all, that Abitibi’s re-organization
would fail.

Taylbr Affidavit, para 46 and 47 [dntaﬁo Motion Record, Tab 2].

22.  Given the likely harm to the environment if this motion is granted and the lack of
any evidence that the Abitibi reorganization would likely fail if this motion is not granted,

it is respectfully submitted that Abitibi's motion be dismissed.

B. CROSS - MOTION: T_HAT THIS HONOURABLE COURT DECLARE THAT
‘ABITIBI'S CURRENT ENVIRONMENTAL RESPONSIBILITES AND ITS FUTURE

-~ UNKNOWN ENVIRONMENTAL RESPONSIBILITIES ARE NOT “CLAIMS”

23, For p_urposés of the CCAA, "claim" means any indebtedness, liability or
obligation of any kind that, if unsecured, would be a debt provable in bankruptcy within

“the meaning of the Bankruptcy and Insolvency Act.
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24. Sections 121 and 135(1.1) of the BIA contemplate a process for including
contingent or unliquidated claims as provable claims. '

Bankruptcy and Insolvency Act, RS.C. 1985, c. B-3, s. 121 and
135(1.1).

25. The fact that a claimis contingent, unliquidated or diéputed does not c’hénge the
character of a claim as one “provable” under the BIA provided that the claim is not too
uncert_aih, remote or speculative. The Ontario Court of Appeal has confirmed that there
may be claims so remote and speculative in nature that they cannot properly be
cénsidered.contingent claims. The assertion that a contingent or unliquidated claim
qualifies as ‘a “provable claim” must be supported by sufficient evidence of real
~ probative vaiue. Abitibi cannot point to any evidence demonstrating the-c'ertainty of
Ontario’s “claim”. In fact, the preponderance of evidence on the record in this motion is
_ to the contrary. '

.Confederation Treasury Services Ltd. (Re), [1997] O.J. No. 67 at
- para. 4 (C.A.) [Tab 2, Ontario’s Book of Authorities]. .

ME! Computer Technology Group Inc. (Syndic de), [2005] Q.J. No.
-3693 at para 30 (Que. 5.C.) [Tab 3, Ontario’s Book of Authorities].

. 26.  The thread that unites the “contingent claim” caselaw involving administrative
‘decision making, is that in those cases in which a cohtingent claim is considered as
prbvable, the administrative decision making process has already been im)oked. In the
previous Abitibi decision involving Newf(;undland properties, the government had made
the decision to cause the lands td be remediated. EPA orders had issued, the effect of
which were deémed to be financial in nature. Abitibi no longer owned the land and since
it no longer carried on business in Newfoundland, the Newfoundland government‘would
-»Iikeiy have to carry out the remediatibn work itself. In fact, it had begun requesting
proposals for some of the- remediation work, and had done some emergency work fo
repair the integrity of a dam. - -

AbitibiBowater Inc. (re}, 2010 QCCS 1261 at para. 219 and 221 (S.C.)
affd. [2010] QCCA 965 (C.A) [Tab 4, Ontario’s Book of Authorities].
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27.  The Court drew a parallel between the actions of the Newfoundland government
and the regulator's behavior in the cases of Re Shirley and Harbert Distressed
Investment Fund, L.P. v. General Chemical Canada Ltd. In Re Shirley, prior to the
issuance of the receiving order, while the cost of the cleahup remained undetermined,

the MOE had issued orders, entered onto the Iandé, commenced cleanup actions and |
made it clear that it intended to look to the debtor for reimbursement. This was conduct

more consistent with a debtor/creditor retationship. |

AbitibiBowater Inc. [201 D] QCCS 1261 at para 224 [Tab 4 Ontarlo s
Book of Authorities].

_Re Shirley, [1995] O.J. No. 3060 at para. 9 and 33 (Gen. Div.) [Tab 5,
Ontario’s Book of Authorities].

28.  In General Chemical the MOE had made the decisibn to cause the bankrupt's
-8oda Ash Settling Basin to be remediated in the event that no one else would undertake
such work with the result, as counsel for MOE submitted, that the citizens of Ontario
would be “saddled” with those costs. As a result, in refusing MOE's request to stop a
distribution from the sale of the bankrupt's assets to be péid out of the estate to a
secured creditor, the court viewed the MOE as a “creditor” rather than merely as a
“regulator”.

Harbert Distressed Investment {Ftlmd’, L.P. v. General Chemical

Canada Ltd. [2006] O.J. No. 3087 at para 34, 39, 40, 46 and 54; aff'd

[2007] O.J. No. 3296 at para. 44, 46 and 47(C.A.}; leave to appeal fo

the Supreme Court of Canada refused on November 5, 2007 [Tab 7,
Ontarlo s Book of Authorltles]

29. Cases decided in other administrative contexts app_ly the same analysis to
“contingent c!aimé-.” For example, in Re Air Canada, the critical date to determine when
the regulator's “claim” arose was the date the regulator made thevdecision to impdse the
‘monetary penalty. Air Canada had breached noise abatement procedures and noise
control requiremen’_ts on Depember 23, 2000. The Min'ister of Transport imposed the _
penalty on December 19, 2001. A review hearing before the Transportation Appeal
Tribunal of Canada ("TATC") concluded on February 18, 2003. On April’.‘l, 2003 Air
.Canada applied for CCAA protectioh and the TATC decision was stayed. The Court
-'—cohcluded that a contingent obligation arose on the part of Air Canada prior to th_e
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CCAA filing and the date of the stay. While it could be said that Air.Canada's liability for
the Monetary Penalty first arose on December 23, 2000; that liability only became an
"obligation” when the Minister of Transport issued theA_Monetaw Penalty on December
19,2001. |

Air Canada (Re), [2006] O.J. No 5070 at para 32 (Sup. Ct.) [Tab 8,
Ontario’s Book of Authorities].

30. InRe Thow, after Thow s bankrupicy the British Columbia Securities Commlssmn '
issued a decision prohlbltmg Thow from dealing and trading lnf;ecurltles, and ordered
Thow'to pay an administrative penalty of $6 million. The decision related to Thow's
conduct as a mutual fund dealer prior to his 'b'ankruptcy.‘ The investigation by the
Commission into the impugned conduct occurred prior to bankruptcy. Thow argued that
the administrative penalty based on conduct before bankruptcy constituted a contingent
or unliquidated claim provable in bankruptcy. The Court concluded that given that the
Commission's decision to impose a penalty was discretionary, Thow was not liable to
.the Commission until it exercised its discretion. The penalty was not a contingent liability
or an "obligation" at the date of his bankruptcy. |

Thow (Re), [2009] B.C.J. No. 1729 at para. 45 (B.C.8.C.} [Tab 9,
Ontario’s Book of Authorities].

31. It is clear from these dec’iéions that not all environmental regulatory actions fall
within 'the definition of “claim” and the intended scope of 5.11.8(8) and (9) of the CCAA.
The Court must'first consider whether the environmentall regulatory action is a certain
and provable co'ntingent" clairﬁ within the meaning of s.121 of the BIA. This Court must
ask the question: “Is a debt presently due by Abitibi or has the MOE exercised its
discretion to spend public funds to undertake such environmental remed|at|on even
though it may not as yet have incurred such costs?” In other words, has the regulator
exercnsed its statutory jurisdiction to impose financial consequences on the petitioner

thereby crystallizing the regulator’s claim as a creditor?

32.  In determining whether the MOE has exercised its statutory jurisdiction in relation
to the Abitibi properties in"a manner that constitutes a provable CCAA claim, it is
important to understand the spectrum of regulatory options that are open to it. In its
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capacity as regulator, the MOE’s involvement with a site having environmental concerns

ranges along a continuum as follows:

a) monitor site, but take no action/iséue no orders to the regulafed entity.
This is sometimes done in conjunction with a plan of voluntary compliance
agreed to by the regulated entity,'but such a plan is not always necessary
if the Ministry is of the view that the status quo of the site is not an

environmental threat;

b) issue a provincial officer's order/Director's order under sections 18 and
157.1 respectivé[y of the EPA, requiring a range of possible actions thét
could include retention of a consultant, ongoing monitoring and reporting,
full remediation. These actions will almost always require some
expenditure 6f money by the regulated entity. These orders deal with
known environmental conditions or threats. Orders cannot be issued to

deal with unforeseen environmental circumstances;

c) if the regulated entity fails to do work ordered by an order previously
issued to it, the Ministry will look-to other parties such as former owners or
those formerly in management and control of former owners, and may

issue clean up orders to these other parfies;

d)  .if no other parties can be located to answer the environmental liability, the
| Ministry may issue a notice of intent to do the work itself; however, this is
a discretionary decision of the Director exercised only upon a

consideration of many factors;

e) Ministry does the work itself because there is no one else to do it and the

_environmental threat is serious;

-
S

Ministry issues an order to recover costs pursuant to s.150 of EPA;

g) Minis'try/takes steps to enforce its costs recovery order.
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33.  Inthe specific case of the Ontario Abitibi properties, the parties are only at stage
“a” on the continuum. Significantly, in all of the other cases discussed above, the
regulators had moved much further down the continuum. It is critical to note that Abitibi
Is not indebted to the Crown in respect of the three waste disposal sites in Ontario.
Abitibi does not owe Ontario any money on account of work that the -MOE has
undertaken in Abitibi's place (pursuant to section 150 of the EPA). Moreover, it is not
even certain that any administrative action leading to the imposition of financial
consequences will ever be taken by the regulator. Compliance with future unknown
~ environmental regulatory obligations in respect of the three waste disposal sites in
Ontario is too speculative to constitute “claims” within the meaning of the CCAA. In this
sense, any potential claim by Ontario. has not yet crystallized for purposes of the CCAA
and the relationship between MOE aﬁd Abitibi is simply not one of debtor/creditor.
Accordingly, the proposed sale ought not to be approved. Alternatively, should this
Court approve the sale, any Vesting Order should specifically provide for a carve out of

Abitibi's environmental responsibilities in the form of the relief requested below.

-34.  Ontario also adopts the alternate request for relief sought by the Attorney
General for British Columbla and the Attorney General for New Brunswick.

V  RELIEF REQUESTED

13 3

35. Ontario respectfully requests that this Honourable Court:

-a) Dismiss Abitibi's motion for approval of the proposed sale of the three

waste disposal sites in Ontario;

b) Grant an Order declaring that Abitib’'s environmental responsibilities in
respect of the three waste disposal éites in Ontario as well as ahy other
prober’ty in Ontario” in relation to which Abitibi has environméntal
responsibilities, do not constitute a “claim” for purposes of this proceedihg
unless either: (1) a debt is presently due by Abitibi and owed to a perso,n,'

_' in,clu'ding Her Majesty the Queen in right of Ontario; or (2) the MOE has
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exercised. its discretion to spend public fundé fo uhdertake such

environmental remediation even though it may not as yet have incurred

such costs.

Grant an Order declaring that the Claims Procedure Order, dated January -

18, 2010, excludes the circumstances described above, and if necessary,

-amending the Claims Procedure Order to so provide.

Alternatively, Ontario requests that any Vesting Order in respect of the

three waste disposal sites in Ontario provide that:

1.

There is no “claim” within the meaning of that term under the CCAA by
reason of any environmental obligations of the Petitioners with respect
to the Margach Landfill, the Mud Lake Landfill and the Dryden Mercury

Landfill or the statutory provisions relating to them; ’

Neithér the Vesting Order with respect to the Margach Landfili, the
Mud Lake Landfill and the Dryden Mercury Landfill nor any other or

further order of this Court, separately or in combination, has

determined or will, without further hearing and order, determine the
questions of statutory or constitutional jurisdiction which may be raised
or to be raised by the Aftorney General for Ontario in these

proceedings, as such questions apply to the Petitioners’ obligations

under any enactment of the Province of Ontario. -

Ontario further requests that any Vesting Order in respect of the three

waste disposal sites in‘Qntario include the following paragraph:

ORDERS AND DECLARES that subject to any other or further order
of this Court, nothing in this Order reduces or makes inapplicable (i)
any obligation-under any enactiment of the Province of Ontario that
the Vendors or the Purchasers or any other person may have by
virtue of having been or becoming the owner or operator of the
Purchased Assets or any of them, or (ii) any consent by, approval of,
notice to or other similar requirement involving the provincial
government or a regional or municipal government under any
enactment of the Province of Ontario relating to the transfer of the
Purchased Assets or any of them.
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August 31,2010 ALL OF WHICH IS RESPECTFULLY SUBMITTED BY:
¢ - . ) t "
"Len Marsello & Mario. Faieta 4 '
Counsel for the Attorney General for Ontario
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SCHEDULE A

Companies Creditors Arrangement Act

Definitions

. 2. (1) In this Act,

“claim” means any indebtedness, liability or abligation of any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency Act;

General power of court

I 1. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an
application is made under this Act in respect of a debtor company, the court, on the application of any person
interested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or
without notice as it may see fit, make any order that it considers appropriate in the circumstances.

Stays, etc. — initial application

11.02 (1} A court may, on an initial application in respect of a debtor company, make an order on.any terms
that it may impose, effective for the period that the court considers necessary, which pericd may not be. more
than 30 days,

{a} staying, until otherwise ordered by the court, all proceedings taken or that mlght be taken in respect of the
compariy under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding agamsc
the company.

Stays etc. — other than initial application

(2) A court may, on an application in respect of a debtor company other than an |n|t|al application, make an
order, on any terms that it may impose,
(@) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in paragraph (1)({a);
(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against

the company; and
" () prohibiting, until otherwise ordered by the court, the commencement of any action, sun: or proceeding against

the company.
Burden of proof on application

(3) The court shall not make the order unless
{a) the applicant satisfies the court that circumstances exist that make the order appropriate; and
{b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted,
and is acting, in good faith and with due diligence.

Restriction

(4) Orders doing anything referred to in subsection {I) or (2} may only be made under this section.
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2005, c. 47, 5. 128, 2007, . 36, 5. 62(F).

Meaning of “regulatory body”

1.1 {I) In this section, “regulatory body" means a person or body that has powers, duties or functions
relating to the enforcement or administration of an Act of Parliament or of the legislature of a province and
includes a person or body that is prescribed to be a regulatory body for the purpose of this Act.

Regulatory bodies — order under section 11.02

(2) Subjeé_t to subsection (3), no order made under section 11.02 affects a regulatory body's investigation in
respect of the debtor company or an action, suit or proceeding that is taken in respect of the company by or
before the regulatory body, other than the enforcement of a payment ordered by the regulatory body or the
court. \ ' T

Exception

(3) On application by the company and on notice to the regulatory body and to the persens who are likely to
be affected by the order, the court may order that subsection {2) not apply in respect of one or more of the
actions, suits or proceedings taken by or before the regulatory body if in the court’s opinion
(a) a viable compromise or arrangement could not be made in respect of the company if that subsection were to
apply; and o
() it is not contrary to the public interest that the regulatory body be affected by the order made under section
11.02,

Declaration — enforcement of a payment

(4) If there is a dispute as to whether a regulatory body is seeking to enforce its rights as a creditor, the court
may, on application by the company and on notice to the regulatory body, make an order declaring both that the
regulatory body is seeking to enforce its rights as a creditor and that the enforcement of those rights is stayed.

No personal liability in respect of matters before appointment

11.8 (1) Despite anything in federal or provincial law, if a monitor, in that position, carries on the business of a
debtor company or continues the employment of a debtor company’s employegs, the monitor is not by reason of
that fact personally liable in respect of a liability, including one as a successor employer,

(a) that is in respect of the employees or former employees of the company or a predecessor of the company or
in respect of a penston plan for the benefit of those employees; and

(b) that exists before the monitor is appointed or that is calculated by reference to a period before the
appointment.

Status of liability

(2) A liability referred to in subsection (1) shall not rank as costs of administration.

Liability of other successor employers

(2.1) Subsection (1) does not affect the liability of a successor employer other than the monitor.

- Liability in respect of environmental matters

(3) Notwithstanding anything in any federal or provincial law, a monitor is not personally liable i in that position
for any enwronmental condition that arose or enwronmental damage that occurred
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(a) before the menitor's appointment; or
(b) after the monitor’s appointment unless it is established that the condition arose or the damage occurred as a

result of the monitor’s gross negligence or wilful misconduct.

Reports, etc, still required

{4} Nothing in subsection (3) exempts a moenitor from any duty to report or make disclosure imposed by a law
referred to in that subsection. -

Non-liability re certain orders

(5) Notwithstanding anything in any federal or provincial law but subject to subsection (3), where an order is
made which has the effect of requiring a monitor to remedy any environmental condition or environmental
damage affecting property involved in a proceeding under this Act, the monitor is not personally liable for failure
to comply with the order, and is not personally liable for any costs that are or would be incurred by any person in
carrying out the terms of the order,

{a) if, within such time as is specified in the order, within ten days after the order is made if no time is so specified,
within ten days after the appointment of the menitor, if the order is in effect when the monitor is appointed or
during the period of the stay referred to in paragraph (b), the monitor

(i) complies with the order, or

(i) on notice to the person who issued the order, abandons, disposes of or otherwise releases any

interest in any real property affecced by the condition or damage;
(b) during the period of a stay of the order granted, on application made within the time specified in the order
referred to in paragraph (a) or within ten days after the order is made or within ten days after the appointment of
the monitor, if the order is in effect when the monitor is appointed, by

(1) the court or body having jurisdiction under the law pursuant to which the order was made to enable

the monitor to contest the order, or ]

{ii) the court having jurisdiction under this Act for the purposes of assessing the economic viability of

~ complying with the order; or ‘

(c} if the monitor had, before the order was made, abandoned or renounced any interest in any real property
affected by the condition or damage.

Stay may be granted

(6) The court may grant a stay of the order referred to in subsection (5) on such notice and for such period as
the court deems necessary for the purpose of enabling the monitor to assess the economic vizbility of complying
with the order.

Costs for remedying not costs of administration

(7) Where the monitor has abandoned or renounced any interest in real property affected by the
environmental condition or environmental damage, claims for costs of remedying the condltlon or damage shall
-net rank as costs of administration.

Pricrity of claims : ‘

(8) Any claim by Her Majesty in right of Canada or a province against a debtor company in respect of which
proceedings have been commenced under this Act for costs of remedying any environmental condition or
environmental damage affecting real property of the company is secured by a charge on the real property and on
any other real preperty of the company that is contiguous thereto and that is related to the activity that caused
the environmental condition or environmental damage, and the charge
(a) is enforceable in accordance with the law of the jurisdiction in which the real property is located, in the same
way as a mortgage, hypothec or other security on real property; and
{b) ranks above any other claim, right or charge against the property, notwn:hstandlng any other provision of this

“Actor anythlng in any other federal or provincial law.
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Claim for clean-up costs

(9} A claim against a debtor company for costs of remedying any environmental condition or environmental
damage affecting real property of the company shall be a claim under this Act, whether the condition arose or the
damage occurred before or after the date on which proceedings under this Act were commenced.

1997, c. 12, 5. 124; 2007, c. 36, s, 67,

Claims that may be dealt with by a compromise or arrangement

19. (1) Subject to subsection (2), the cnly claims that may be dealt with by a compromise or arrangement in
respect of a debtor company are
{a) claims that relate to debts or liabilities, present or future, to which the company is subject on the earlier of
(i) the day on which proceedings commenced under this Act, and
(ii} if the company filed a notice of intention under section 50.4 of the Bankruptcy and Insolvency Act or
commenced proceedings under this Act with the consent of inspectors referred to in section |16 of the
Bankruptcy and Insolvency Act, the date of the initial bankruptcy event within the meaning of section 2 of
that Act; and '
{b) claims thiat relate to debts or liabilities, present or future, to which the company may become subject before
the compromise or arrangement is sanctioned by reason of any obligation incurred by the company before the
carlier of the days referred to in subparagraphs (a)(i) and (ii).

Exception

{2) A compromise or arrangement in respect of a debtor company may not deal with any claim that relates to
any of the following debts or liabilities unless the compromise or arrangement explicitly provides for the claim’s
compromise and the creditor in relation to that debt has voted for the acceptance of the compromise or
arrangement:

(a) any fine, penalty, restitution order or other order similar in nature to a fine, penalty or restitution order,
imposed by a court in respect of an offence;
(b) any award of damages by a court in civil proceedings in respect of
(i) bodily harm intentionally inflicted, or sexual assault, or
(i) wrongful death resulting from an act referred to in subparagraph (i);
(c) any debt or liability arising out of fraud, embezzlement, misappropriation or defalcation while acting in a
fiduciary capacity or, in Quebec, as a trustee or an administratér of the property of others;
(d) any debt or liability resulting from obtaining property or services by false pretences or fraudulent
misrepresentation, other than a debt or liability of the company that arises from an equity claim; or
_(e) any debt for interest owed in relation to an amount referred to in any of paragraphs (a) to (d).

R.S., 1985, ¢c. C-36, 5. 19; 1996, c. 6, 5. 167; 2005, c, 47, 5. 131; 2007, c. 36, s. 69.

Restriction on disposition of business assets

36. (1) A debtor company in respect of which an order has been made under this Act may not sell or
otherwise dispose of assets outside the ordinary course of business unless authorized to do so by a court. Despite
any requirement for shareholder approval, inckuding one under federal or provunCIaE law, the court may authorize.
the sale or disposition even if shareholder approval was not obtamed

Notice to creditors

(2} A company that applies to the court for an authorization is to give notice of che'app]ication to the secured
creditors who are fikely to be affected by the proposed sale or disposition.

Factors to be considered

-
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(3} In deciding whether to grant the authorization, the court is to consider, among other things,

-(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(<) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be
more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(fy whether the consideration to be received for the assets is reasonable and fair, taking into account their market
value.

Additional factors — related persons

(4) If the proposed sale or disposition is to a person who is related to the company, the court may, after
considering the factors referred to in subsection (3), grant the authorization only if it is satisfied that
(6) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to the
company; and
(b) the consideration to be received is superior to the consideration that would be received under any other offer
made in accordance with the process leading to the proposed sale or disposition.

Related persons

(5) For the purpose of subsection {4), a person whe is related to the company includes
{a) a director or officer of the company; '
{b) a person who has or has had, directly or indirectly, control in fact of the company; and
{¢) a person who is related to a person described in paragraph (a) or (b).

Assets may be disposed of free and clear 7

{6) The court may authorize a sale or disposition free and clear of any security, charge or other restriction
and, if it does, it shall also order that other assets of the company or the proceeds of the sale or disposition be
subject to a security, charge or other restriction in favour of the creditor whose security, charge or cther
restriction is to be affected by the order. '

Restriction — employers

(7) The court may grant the authorization only if the court is satisfied that the company can and will make the
payments that would have been required under paragraphs 6(4)(a) and (5)(a) if the court had sanctioned the
compromise or arrangement. ' i

2005, ¢, 47, s. 131; 2007, c. 36, 5. 78. -

Bankruptcy and Insolvency Act

Definitions

2. In this Act,

" “claim provable in bankruptcy”, “provable claim” or “claim provable” includes any claim or liability provable in
proceedings under this Act by a creditor;

Claims provable
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I21. (1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the
bankrupt becomes bankrupt or to which the bankrupt may become subject before the bankrupt’s discharge by
reason of any obligation incurfed before the day on which the bankrupt becomes bankrupt shall be deemed to be
claims provable in proceedings under this Act.

Contingent and unliquidated claims

(2) The determination whether a contingent or unliquidated claim is a provable claim and the valuation of such
a claim shall be made in accordance with section 135,

Debts payable at a future time

(3) A creditor may prove a debt not payable at the date of the bankruptcy and may receive dividends equally
with the other creditors, deducting only thereout a rebate of interest at the rate of five per cent per annum
computed-from the declaration of a dividend to the time when the debt would have become payable according to
the terms on which it was contracted.

Family support claims

{4) A claim in respect of a debt or liability referred to in paragraph 178(1)(b) or (¢) payable under an order or
agreement made before the date of the initial bankruptcy event in respect of the bankrupt and at a time when the
spouse, former spouse, former common-law partner or child was living apart from the bankrupt, whether the
order or agreement provides for periodic amounts or lump sum amounts, is a claim provable under this Act.

RS, 1985, c. B-3,s. 121; 1992, ¢. 27, 5. 50; 1997, c. 12, s. 87; 2000, c. 12, . 14.

Trustee shall examine proof

135. (1) The trustee shall examine every proof of claim or proof of security and the grounds therefor and may
require further evidence in support of the claim or security.

Determination of provable claims

(1.1) The trustee shall determine whether any contingent claim or unliquidated claim is a provable claim, and, if
a provable claim, the trustee shali value it, and the claim is thereafter, subject to this section, deemed a proved
claim to the amount of its valuation.

Disallowance by trustee

(2) The trustee may disallow, in whole or in part,
(a) any claim;
(b) any right to a prierity under the applicable order of priority set out in this Act; or
(c) any security.

Notice of determination or disallowance

(3) Where the trustee makes a determination under subsection (1.1) or, pursuant to subsection (2), disallows,
in whole or in part, any claim, any right to a priority or any security, the trustee shall forthwith provide, in the
prescribed manner, to the person whose claim was subject to a determination under subsection (I.1} or whose
claim, right to a priority or security was disallowed under subsection (2}, a notice in the prescribed form sett[ng
out the reasons for the determlnanon or disallowance.



23

Determination or disallowance final and conclusive

{(4) A determination under subsection {I.1}) or a disallowance referred to in subsection (2) is final and
conclusive unless, within a thirty day period after the service of the notice referred to in subsection (3) or such
further time as the court may on application made within that period allow, the person to whom the notice was
provided appeals from the trustee’s decision to the court in accordance with the General Rules.

Expunge or reduce a proof

(5) The court may expunge or reduce a proof of claim or a proof of security on the application of a creditor
or of the debtor if the trustee declines to interfere in the matter.

R.S., 1985, c. B-3,s. [35;1992,c. |,s. 20, c. 27, 5. 53; 1997, c. 12, s. 89.

Environmental Protection Act, R.S5.0. 1990 c. E-19, as amended

Purpose of Act
The purpose of this Act is to provide for the protection and conservation of the natural environment.

3.
R.S5.0Q. 1990, ¢ E. 19,5 3.
Control orders

7. (1) When the report of a provincial officer contains a finding that a contaminant dischafged into the natural
environment is a contaminant the use of which is prohibited by the regulations or is being discharged in
contravention of section 14 or the regulations, the Director may issue a control order directed to,

(a} an owner or previous owner of the source of contaminant;

(b) a person who is or was in occupation of the source of contaminant; or
(¢) a person who has or had the charge, management or control of the source of contaminant.

Contraventlon ofs, 14
(1.1} No order shall be issued under subsection (1) as a result of a finding that a contaminant is being

discharged in contravention of section [4 unless the contravention causes or is likely to cause an adverse effect.
2005, c. 12, 5. | (4).

Public notice
(2} The Director shall give notice of the centrol order to every mun|c1pality in which the contaminant is

discharged and to the public in such manner as the Director considers appropriate. RS5.0. 1990, c. E.19,5. 7.

Stop orders ‘ '
8. (1) When the Director, upon reasonable and probable grounds, is of the opinion that a source of

contaminant is discharging into the natural environment any contaminant that constitutes, or the amount,
concentration or level of which constitutes, an immediate danger to human life, the health of any persons, or to
property, the Director may issue a stop order directed to,

‘(a) an owner or previous owner of the source of contaminant;
(b) a person who_is or was in occupation of the source of contaminant; or

(c) a person who has or had the charge, management or control of the source of contaminant.

Public notice
{2) The Director shall give notice of the stop order to every municipality in which the contaminant is

discharged and to the public in such manner as the Director considers appropriate. RS.0. 1990, . E.19, s. 8.

Prohibition, discharge of contaminant

. {1} Subject to subsection (2) but despite any other provision of this Act or the regulations, a person shall
not dlSChaI’ge a contaminant or cause or permit the discharge of a contaminant into the natural environment, if the
discharge causes or may cause an adverse effect. 2005, ¢. 12, s. | {5).

Exéeptions
-{2) Subsection (1) does not apply to,
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{a) a discharge that is authorized under this Act or the Ontario Water Resources Act, if the discharge does not
cause and is not likely to cause an adverse effect; or

*(b) a discharge of a contaminant that arises when animal wastes are disposed of in accordance with normal
farming practices, if the only adverse effect that is caused or that may be caused by the discharge is an
adverse effect referred to in clause (a} of the definition of “adverse effect” in subsection | (). 2005, c. 12,
s. | (5).

Remedial orders
17, Where any person causes or permits the discharge of a contaminant into the natural environment, so

" that land, water, property, animal life, plant life, or human health or safety is injured, damaged or endangered, or is

likely to be injured, damaged or endangered, the Director may order the person to,
.(2) repair the injury or damage;
(b) prevent the injury or damage; or

{c) where the discharge has damaged or endangered or is likely to démage or endanger existing water supplies,
provide temporary or permanent a]ternate water supplies. R.5.0. 1990, c. E.19, 5. [7; 2005, c. 12, 5. I .

Order by Director re preventive measures
8. (1) The Director, in the circumstances mentioned in subsection (2), by a written order may require a

'person who owns or owned or who has or had management or control of an undertaking or property to

do any one or more of the following:
. I: To have available at all times, or during such periods of time as are specified in the order, the
equipment, material and personnel specified in the order at the locations specified in the order.

2. To obtain, construct and install or modify the devices, equipment and facilities specified in the
order at the [ocations and in the manner specified in the order.

3. To implement procedures specified in the order.

4. To take all steps necessary so that procedures specified in the order will be implemented in the
event that a contaminant is discharged into the natural environment from the undertaking or

property. ,
5. To monitor and record the presence or discharge of a contaminant specified in the order and to
report thereon to the Director.

6. To study and to report to the Director on,
i the presence or discharge of a contaminant specified in the order,
ii.  the effects of the presence or discharge of a contaminant specified in the order,
iii.  measures to control the presence or discharge of a contaminant specified in the order,

iv. the natural environment into which 2 contaminant specified in the order may be
discharged.

-7. To develop and implement plans to,
i reduce the amount of a contaminant that is discharged into the natural environment,
ii.  prevent or reduce the risk of a spill of a polfutant within the meaning of Part X, or

iii. prevent, decrease or eliminate any adverse effects that result or may result from a spill
of a pollutant within the meaning of Part X or from'any other discharge of a contaminant into
the natural environment, including,

A plans to notify the Ministry, other public authorities and members of the public
who may be affected by a discharge, and
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B. plans to ensure that appropriate equipment, material and personnel are
available to respond to a discharge.

8. Toamend a plan developed under paragraph 7 or section 91.1 in the manner specified in the
order. RS.0. 1990, c. E.I9, s. 18 (I); 2005, c. 12,5. 1 (8, 9).

Grounds for order
(2} The Director may make an order under this section if the Director is of the opinion, on reasonable

and probable grounds, that the requirements specified in the order are necessary or advisable so as,

{a) to prevent or reduce the risk of a discharge of a contaminant into the natural environment from the
undertaking or property; or

(b) to prevent, decrease or eliminate an adverse effect that may result from,
(i) the discharge of a contaminant from the undertaking, or

(i) the presence or discharge of a contaminant in, on or under the prope.rty. 2005, c. 12,
s. 1 (10).

Certificates of approval

™y .
27. {1) No person shall use, operate, establish, alter, enlarge or extend, -
(a) a waste management system; or
(b) a waste disposal site,

unless a certificate of approval or provisional certificate of approval therefor has been issued by the Director and
except in accordance with any conditions set out in such certificate. R.S.0, 1990, ¢. E.19, 5. 27,

- Powers of Director, certificates of approval

39. (1) The Director, after considering an application for a certificate of approval, may issue a certificate of
approval or provisional certificate of approval.

Idem
(2) The Director may,
(a) refuse to issue or renew;
(b) suspend or revoke; or
(c) impose, alter or revoke terms and conditions in,
a certificate of approval or provisional certificate of approval where, -
(d) the waste management system of the waste disposal sité does not comply with this Act or the regulations;
or ¢ : v

(e) the Director considers, upon probable grounds, that the use, establishment, operation, alteration,
enlargement or extension of the waste management system or the waste disposal site may create a
nuisance, is not in the public interest or may result in a hazard to the health or safety of any person. RS.0.
1990, c. E.19, 5. 3%,

-Order by Director -

‘44, Where a waste management system or a waste disposal site is not in conformity with this Part or the
regulations, the Director may order an owner or previous owner to take such-action as is requwed to bring the
system or the site into conformity with this Part or the regulations within the time specified in the order. RS5.0,
1990, c. E.19, 5. 44.

Financial assurance
Approval or order

132. (1) The Director may include in an approval or order in respect of a works a requirement that the
person to whom the approval is issued or the order is directed provide financial assurance to the Crown in right
of Ontario for any one or more of,

-(a) the performance of any action specified in the approval or order;
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(b} the provision of temporary or permanent alternate water supplies to replace those that the Director has
reasonable and probable grounds to believe are or are likely to be contaminated or otherwise interfered
with by the works to which the approval or order is related; and

(c) measures appropriate to prevent adverse effects upon and following the cessation or closing of the works.
R.S.0. 1990, c. E.19, 5. 132 (1); 2005, c. 12, 5. | {22).

Certificate of property use
(1.1} The Director may include in a certificate of property use a requirement that the person to whom

the certificate is issued provide financial assurance to the Crown in right of Ontario for any one or more of,
(a) the performance of any action specified in the certificate of property use; |

(b) the provision of temporary or permanent alternate water supplies to replace those that the Director has
reasonable and probable grounds to believe are or are likely to be contaminated or otherwise interfered
with by a contaminant on, in or under the property to which the certificate of property use relates; and

(c) measures appropriate to prevent adverse effects in respect of the property to which the certificate of
property use relates. 2001, ¢. 17, s. 2 (8); 2005, c. 12, s. | (23).

Changes in amount of financial assurance
(2} A requirement under subsection (1) or (l.|) may provide that the financial assurance may be

provided, reduced or released in stages specified in the approval, order or certificate of property use. 2001, c. |7,
s. 2 (9). o
Amendment of approval, order or certificate of prdperty use

(3) The Director may amend an approval, order or certificate of property use to change a requirement
as to financial assurance contained in the approval, order or certificate of property use. 2001, c. 17, 5.2 (9).

Failure to provide financial assurance -

133. (1) Failure to provide financial assurance specified in an approval or in accordance with a stage specified in
an approval is grounds for revocation of the approval and for an order in writing by the Directer prohibiting or
restricting the carrying on, operation or use of the works in respect of which the financial assurance is required.
R.S.0. 1990, c. E.19, 5. 133 (I).

Idem, order
{2) Failure to provide financial assurance spemf‘ed in an order or in accordance with a stage specified in

an order is grounds for an order in writing by the Director prohibiting or restricting the carrying on, operation or
use of the works in respect of which the financial assurance is required. R.S.0. 1990, c. E.19,s. 133 (2).

Same, certificate of property use
(3) Failure to provide financial assurance specified in a certificate of property use or in accordance with a

stage specified in a certificate of property use is grounds for an order in writing by the Director prohibiting or

restricting the use of the property to which the certificate of property use relates. 2001, c. 17, 5. 2 (10).
L]

Return or release of financial assurance
134. (1) Upon request, part or all of the financial assurance given in respect of a works or certificate of
property use may be returned or released pursuant to an order in writing by the Director. RS.O. 1990, c. E.19,
s. 134 (1); 2001, c. 17, s. 2(|I)

Grounds for order
{2) The Director may make an order mentioned in subsection (I} if satisfied that the financial assurance

returned or released is not required.in respect of the works or certificate of property use. RS.0. 1990, c. E.19,
s. 134 (2); 2001, c. 17,s.2 (12}. :

Continuation of financial assurance

135. The Director may convert a financial assurance to cash to be held by the Crown to the same purposes as
the financial assurance or otherwise realize the financial assurance unless the financial assurance is renewed at least
thirty days before it would otherwise expire. R.5.0. 1990, c. E.19, 5. 135. ’

Order for use of financial assurance

136. (1) In the circumstances set out in subsection (2), the Director by order may require the performance of
environmental measures for which the Crown holds financial assurance and may require the use of the financial
assurance for the performance of the environmental measures. R.S5.C. 1990, ¢. E.19, s. 136 (1).

Basis for.order
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(2) The Director may make an order mentioned in subsection (1) if the Director has reasonable and
probable ground to believe that any environmental measure required by the approval, order or certificate of
property use in respect of which the financial assurance was given has not been or will not be carried cut in
accordance with the requirement. RS5.0. 1990, c. E.19, 5. 136 (2); 2001, c. 17, 5.2 (13).

Parties affected
(3) An order under this section shall be directed to,

(a) the person to whom the approval, order or certificate of property use was issued or any other person who
is bound by the approval, order or certificate of property use; and

(b) any person that to the knowledge of the Director has provided the financial assurance for or on behalf of 2
person referred to in clause (a), or any successor or assignee of a person that to the knowledge of the
Director has provided the financial assurance for or on behalf of a person referred to in clause (a). 2001,
c. 17,5.2(14).

Performance
(4) Upon the issuance of an order by the Director under subsection (1), the Crown may,
(a) use any cash;
(b) realize any bond or other form of security, and use the money derived therefrom; and

(c) enforce any agreemient,

provided or obtained as the financial assurance for the performance of the environmental measures and may carry
out the environmental measures. R5.0. 1990, ¢. E.19, s. 136 (4).

Minister may cause things to be done ‘
146. Where an order or decision made under this Act is stayed, the Minister may cause to be done any thing
required by the order or decision. RS.0. [990, c. E.19, 5. 146.
Director may cause things to be done
147. (1) Where an order or decision made under this Act is not stayed, the Director may cause to be done
any thing required by it if, ‘ N
(a) a person required by the order or decision to do the thing,
(i)  has refused to comply with or is not complying with the order or decisicn,
(i) s not likely, in the Director’s opinion, to comply with the order or decision promptly,

(i) is not likely, in the Director’s opinion, to carry out the order or decision competently,
or :

(iv) requests the assistance of the Director in complying with the order or decision;

(a I} a receiver or trustee in bankruptcy is not required to do the thing because of subsection 19 (5) &r 168.20
(7} or
{b) in the Director’s opinion, it would be in the public interest to do so. "RS.O. 1990, c. E.I9, s. 147 (1); 2001,
c. 17,52 21).

Notice of intent to cause things to be done
(2) The Director shall give notice of an intention to cause a thing to be done under subsection (I),

(a) to each person required by an order or decision made under this Act to do the thing; and

(b) if a receiver or trustee in bankruptcy is not required to do the thing because of subsection 19 (5) or 168.20
{7, to the receiver or trustee in bankruptcy. 2001, ¢. 17,s. 2 (22).
Idem :
3) A person who receives a notice under subsection (2) shall not do the thing referred to in the notice
without the permission of the Director. R.S.0. 1990, c. E.19, 5. 147 (3).

Order to pay

150._(1} The Director may issue an order to pay the costs of domg any thing caused to be done by the
Minister or Director under this Act to any person required by an order or decision made under this Act to do the
thing, R.S.0. 1990, c. E.19, s. 150 (I).
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Idem
(2) If, after the Minister or Director causes any thing to be done under this Act, the Director ascertains

the identity of a person to whom a decision or order requiring the thing to be done could have been issued under
~ this Act, the Director may issue an order to pay the costs of doing the thing to that person R.S.C. 1990, c. E.I9,
s. 150 (2)

Same
(2.1} If the Minister or Director has caused any thing to be done under this Act in circumstances where,

pursuant to subsection 19 (5) or 168.20 (7) or a stay granted under Part | of the Bankruptcy and Insolvency Act
((Canada), a receiver or trustee in bankruptcy was not required to do the thing, the Director may issue an order to
the receiver or trustee in bankruptcy to pay the costs of doing the thing. 2001, . 17, s. 2 (26).

Same . .
{2.2) If an order to pay the costs of doing a thing is issued under subsection (1), (2) or (2.1) to a receiver

or trustee in bankruptcy, the receiver or trustee in bankruptcy is not personally liable for those costs unless the
order or decision that required the thing to be done arose from the gross negligence or wilful misconduct of the
receiver or trustee in bankruptcy or of a receiver representative or trustee in bankruptcy representative. 2001,
‘e 17,5.2 (26). (

Order to pay: contents
(3) An order under subsection (1), (2) or (2.1} to pay costs shall include,

(a) a description of things that the Minister or Director caused to be done under this Act;
(b) a detailed account of the costs incurred In doing the things; and,

(¢) a direction that the person to whom the order is issued pay the costs to the Minister of Finance. RS.C.
1990, c. E.I9, 5. 150 (3); 2001, c. 9, Sched. G, 5. 5 (22); 2001, c. 17, 5. 2 (27).

Idem ‘
“{4) An order under subsection (2) to pay costs shall also include a brief statement of the circumstances

giving rise to the decision to cause the things to be done. RS5.0. 1990, c. E.19, 5. 150 (4).

Joint and several liability
(5} Where two or more persons are liable to pay costs pursuant to an order under subsection (), (2) or

{2.1), they are jointly and severally liable to Her Majesty in right of Ontario. 2005, c. 12, s. | (29).

Contribution and indemnity
(6} Where the Director is entitled to issue an order to two or more persons under subsection (1}, (2)

or {2.1) in respect of costs, as between themselves, in the absence of an express or implied contract, each of those
persons is liable to make contribution to and indemnify the other in accordance with the following principles:

|. Where the Director is entitled to issue an order to two or more persons under subsection (1),
(2) or (2.1} in respect of costs and one or more of them caused or contributed to the costs by fault
or negligence, such one or more of them shall make contribution to and indemnify,

—

R where one person is found at fault or negligent, any other person to whom the Director
is entitled to issue an order under subsection (1), (2) or (2.1}, and

ii. where two or more persons are found at fault or negligent, each other and any other
person to whom the Director is entitled to issue an order under-subsection (1), (2} or (2.1) in
the degree in which each of such two or more persons caused or contributed to the costs by
fault or negligence.

. 2. For the purpose of subparagraph | ii, if it is not practicable to determine the respective degrees
in which the fault or negligence of two or more persons to whom the Director is entitled to issue an
order under subsection (1), (2) or (2.1) caused or contributed to the costs, such two or more
persons shall be deemed to be equally at fault or negligent.

3: Where-no person to whom the Director is entitled to issue an order under subsection (I) (2)
or (2.1) caused or contributed to the costs by fault or negligence, each of the persons to whom the
Director is entitled to issue an order under subsection (1), (2) or (2.1} is liable to make contribution
to and indemnify each other in such degree as is determlned to be just and equitable in the
circumstances. 2005, c. 12,s. | (29).
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Enforcement of contribution
{7) The right to contribution or indemnification under subsectlon (6) may be enforced by action in a

court of competent jurisdiction. 2005, c. 12, s. | (29).

Adding parties

(8) Wherever it appears that a person not already a party to an action under subsection (7) may be a
person to whom the Director is entitled to issue an order under subsection (1), (2) or (2.1) in respect of the
costs, the person may be added as a party defendant to the action on such terms as are considered just or may be
made a third party to the action in the manner prescribed by the rules of court for adding third parties. 2005,
c. 12,5 1 (29).

Minister may cause things to be done

146. Where an order or decision made under this Act is stayed, the Minister may cause to be done any thing
required by the order or decision. RS5.0. 1990, c. E.I9, s. 146.

Director may cause things to be done

147. (1) Where an order or decision made under this Act is not stayed, the Director may cause to be done
any thing required by it if,

(2) a person required by the order or decision to do the thing,
(i)  has refused to comply with or is not complying with the order or decision,

(i) s not likely, in the Director’s opinion, to comply with the order or decision promptly,

(i) is not likely, in the Director’s opinion, to carry out the order or decision competently,
or :

(iv) requests the assistance of the Director in'complying with the order or decision;

(a.1) a receiver or trustee in bankruptcy is not required to do the thing because of subsection |9 (5) or 168.20
(7); or .

{b) in the Director’s opinicn, it would be in the public interest to do so. R.S.0. I990 c. E.19, 5. 147 (1); 2001,
c 17,52 2D.

Ontario Water Resources Act R.S.0. 1990 c. ©-40, as amen'ded

+ ’ ¢

Purpose

0.1 The purpese of this Act is to provide for the conservation, protection and management of Ontario’s waters
and for their efficient and sustainable use, in order to promote Ontario’s long-term environmental, social and
economic well-being, 2007, c. 12, 5. 1 (I).

Order by provincial officer: contraventions

16, (i) A provincial officer may issue an order to any person that the provincial officer reasonably
believes is contravening or has contravened,

(a) a provision of this Act or the regulatlons,

" (b) a provision of an order, notice, direction, requirement or report made under this Act, other than an order
under section 84 or 106.] or an order of a court; or

S
(c) a term or condition of a licence, permit or approval made under this Act. 1998, c. 35, s. 49; 2005, c. 12,
s. 2 (5); 2009, ¢. 33, Sched. 15, s. 8 (4).

Information to be included in order
(2) The order shall,

(2) specify the provision, term or condition that the provincial officer believes is being or has been contravened;
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(b) briefly describe the nature and, where applicable, the location of the contravention; -

(b.1) in the case of a contravention of subsection 30 (1) for which an order to pay an environmental penalty could
be issued, describe how the contravention may impair the quality of the water of any waters; and

(c) state that a review of the order may be requested in accordance with section 164. 1998, c. 35, 5. 49; 2005,
c 12,5 2 (6).

What order may require
(3) The order may require the person to whom it is directed to comply with any directions set out in the

order within the time specified relating to,
{a) achieving compliance with the provision, term or condition;
" (b) preventing the continuation or repetition of the contravention;

(¢) the securing, whether through locks, gates, fences, security guards or other means, of any land, place or
thing; -

(d) the repair, maintenance or cperation of water works or sewage works in such manner and with such
facilities as are specified in the order;

(&) the removal of sewage or any thing contaminated by sewage;
(f) sampling, analysis or reporting with respect to the quality or quantity of any waters;

{g) where the contravention has caused damage to or endangered or is likely to cause damage to or endanger
existing water supplies, providing temporary or permanent alternate water supplies; :

{h) submitting a plan for achieving compliance with the provision, term or condition, including the engagement
of contractors or consultants satisfactory to a provincial officer;

(i) submitting an application for an approval, licence or permit;

{j) monitoring and ‘recording in relation to the natural environment and waters and reporting on the
monitoring and recording; and

{k}) posting notice of the order. 1998; c. 35, s. 49; 2005, c. 12, 5.2 (7).
Order by provincial officer re preventive measures

16.1 {1} A provincial officer who reasonably believes that it is in the public interest to do so may issue an
order to any person who owns, manages or has control of a facility, including 2 sewage works or water

works, that may discharge material into any water or watercourse that may impair the quality of water. [998,
c. 35, 5. 49; 2009, c. 33, Sched. 15, s. 8 (5).

Information to be included in order
(2) The order shall,

(a) briefly describe the reasons for the order and the circumstances on which the reasons are based; and
(b) state that a review of the order may be requested in accordance with section 16.4. 1998, ¢. 35, 5. 49,

What the order may require
(3} The order may require the person to whom it is directed to comply with any directions specified

under subsection (4), within the time specified in the order. 1998, c. 35, s. 49.

Same
(4} The following directions may be specified in the order:

I, Any direction listed in section 32,

2. A direction to secure, by means of locks, gates, fences, security guards or other means, any land,
place or thing. 1998, c. 35, s. 49.

Where order requires report
{5) Where the order requires a person to make a report, the report shall be made to a provincial officer.

1998, c. 35, s. 49.



