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AFFIDAVIT OF JOHN TAYLOR

[, JOHN TAYLOR, of the City of Thunder Bay, in the Province of Ontario, MAKE OATH
AND SAY AS FOLLOWS:

1. I am the Director of the Northern Region Office of the Ministry of the Environment
(“MOE”) and, as such, have knowledge of the matters hereinafter deposed.
Where this affidavit is not based on my personal knowledge, it is based upon
information obtained by me from the files of the MOE or other employees of the
MOE. | believe such information to be true.

Polluter Pays Principle

2. Attached hereto as Exhibit “A” to this my affidavit is a true copy of the Supreme
Court of Canada’s decision in Imperial Oif Ltd. v. Quebec (Minister of the
Environment), [2003] 2 S.C.R. 624. The court upheld an order of the Minister of
the Environment issued to the former owner of a contaminated property, Imperial
Oil. The order was issued under Quebec’s Environmental Quality Act. The Act
authorized the Minister to issue an order to whoever had “emitted, deposited,
released or discharged, even before 22 June 1990, all or some of the
contaminant” to prepare and implement a plan to remedy the contamination. In
upholding this order the court recognized that:

this provision of the EQA applies the “polluter pays principle”

this principle has become entrenched in environmental law in Canada
this principle is found in almost all federal and provincial environmental
legislation

3. The court stated, at paragraph 24:

To encourage sustainable development, that principle assigns polluters the responsibility for
remedying contamination for which they are responsible and imposes on them the direct and
immediate costs of pollution. At the same time, polluters are asked to pay more attention 1o the
need to protect ecosystems in the course of their economic activities.

4. The “poliuter pays principle” is reflected in various statutes and regulations of the
Province of Ontario. The Ministry of the Environment’s Statement of
Environmental Values indicates that the Ministry applies the polluter pays
principle in that its development of Acts, regulations and policies “... endeavours
to have the perpetrator of pollution pay for the cost of clean up and rehabilitation
consistent with the polluter pays principle”. Attached to this my affidavit as
Exhibit “B” is a true copy of the Ministry of the Environment’s Statement of
Environmental Values.




Environmental Protection Act (Ontario)

5.

10.

11.

12.

The stated purpose of the Environmental Protection Act, R.S.0. 1990, ¢. E.19
(“EPA") is “... to provide for the protection and conservation of the natural
environment.”

The EPA governs various matiers including waste disposal sites. The EPA
serves to ensure that waste disposal sites are designed, operated and closed in
a manner that protects the natural environment from pollution.

Subsection 27(1) of the EPA states:

Certificates of approval

27. (1) No person shall use, operate, establish, alter, enlarge or extend,
(a) a waste management system; or

() a waste disposal site,

unless a certificate of approval or provisional certificate of approval therefor has been issued by the
Director and except in accordance with any conditions set out in such certificate. R.5.0. 1990, ¢. E.19,
8. 27.

A Certificate of Approval for a waste disposal site typicalily contains terms and
conditions governing the design, operation and closure of a waste disposal site.

in addition, Ontario Regulation 232/98 establishes minimum standards for the
design and operation of a landfili.

The EPA also provides the Minister of the Environment and provincial officials
with broad powers to issue environmental protection orders. Under various
sections of the EPA, including sections 17, 18, 43 and 44, an Order may be
issued requiring various persons to undertake work in relation to a waste
disposal site in order to protect the natural environment.

The EPA authorizes a Director to cause work to be done in the event that a
person ordered o do the work fails to do so. However, the MOE is not obliged to
cause work to be done in such instances nor does it cause work to be done in al!
cases given the limited availability of funds. The MOE'’s Environmental Clean
Up Fund is a funding mechanism of last resort. It would not typically fund either
the capping or monitoring of a landfill. It is typically only used to fund the
resolution of serious or urgent environmental problems.

Amengst other things, the closure of a waste disposal site serves to reduce the
infiltration of precipitation into the waste disposal site and thus minimize the
generation of leachate and its migration into the groundwater and surfacewater.
Section 132 of the EPA permits the cperator of a landfill to be directed by the
MOE to provide financial assurance, such as cash or a letter of credit, for the




13.

performance of action specified in the approval or order as well as measures
appropriate to prevent adverse effects upon and following the cessation or
closing of a waste disposal site. Such financial assurance is required to be

‘returned or released if it is the MOE’s opinion that such security is no longer

required.
It is an offence for a person to contravene:
a) The EPA and its regulations;

b) The terms and conditions of a Certificate of Approval; and
c) An order requiring the environmental remediation of property.

Abitibibowater

14.

15.

16.

17.

Abitibibowater, and its various related companies, (collectively “Abitibi”) have
owned and operated various pulp and paper facilities in the Province of Ontario
for many years.

Abitibi is required to operate these waste disposal sites in accordance with the
terms and conditions of a Certificate of Approval issued under the EPA.

Abitibi proposes to transfer three waste disposal sites located in Ontario that, to
varying degrees, require remedial action in order to protect the natural
environment from poliution.

The proposed purchaser of these three waste disposal sites, 4513541 Canada
Inc., is a subsidiary of Abitibi. 1t is in Receivership and it appears to be insolvent.
If the Receiver is unabie to sell these sites, | expect that the Receiver will
abandon these sites. If abandoned, it appears that 4513541 Canada Inc. lacks
the financial ability to undertake the required work for these sites. Some of this
work is required under the current Certificate of Approvals. If the purchaser fails
to perform this work, or if other unforeseen environmental work is required, then
the Certificate of Approval may be amended to require such work to be
compelied or an order may be issued under the EPA or the Ontario Water
Resources Act to a responsible person to compel the performance of such work.

Margach Landfill

18.

The Margach Landfill is an inactive waste disposal site located on about 45
hectares of land owned by Abitibi — Consolidated Company of Canada in the City
of Kenora. The Margach Landfill received various wastes from Abitibi’s pulp mill
in the City of Kenora for many years. Abitibi's pulp mill in Kenora closed in
October 2005. After the closure of the mill the waste disposal site received
waste from the mill demolition and other sources. The last waste was brought to
the waste disposal site in October 2009. The Margach landfili remains to be
capped and closed.




18.

20.

21.

22.

Attached to this my affidavit as Exhibit “C” is a true copy of the Certificate of
Approval issued in respect of this waste disposal site on September 29, 1995
along with all amendments up to and including July 29, 2010. The Certificate of
Approval is currently issued to Abitibi-Consolidated Company of Canada.

The Certificate of Approval issued on September 29, 1995 required financial
assurance in the amount of $830,000 that the waste disposal site be operated in
accordance with the Certificate of Approval. [t also required that the operator re-
assess the amount of financial assurance required every three years. As a result
of the amount of financial assurance increased over the years based on
calculations submitted by the operator. Attached to this my affidavit as Exhibit
“D” is a true copy of a letter from Abitibi Consolidated dated November 18, 2005
which indicated the required financial assurance was $1,760,227. Attached to
this my affidavit as Exhibit “E” is a true copy of a Letter of Credit from CIBC in
the amount of $1,796,511.00 that was provided by Abitibi-Consolidated Company
of Canada as financial assurance along with related correspondence.

Foltowing the receipt of groundwater monitoring data from Abitibi-Consolidated
Inc. in the vicinity of the Margach Landfill ( as required by the terms and
conditions of the Certificate of Approval), the MOE discovered that leachate from
the Margach Landfill was having an off-site impact. In order to address such
impacts, an environmental order was issued that required Abitibi-Consolidated
Inc. to develop a plan to address this impact. Attached fo this my affidavit as
Exhibit “F” is a true copy of a Provincial Officer's Order issued pursuant to
section 157.10f the EPA to Abitibi-Consolidated Inc, dated January 19, 2007. To
address this impact, Abitibibowater developed a plan that provided for the
closure of the waste disposal site, including document preparation, surface
grading, perimeter ditching and construction of an engineered clay cap. Attached
to this my affidavit as Exhibit “G” is a true copy of a letter from Abitibibowater to
the MOE dated November 17, 2009 which describes this plan and indicates that
the completion of the closure process will take two years after all the waste had
been deposited into the landfill (ie. Two years from October 21, 2009). The
Margach Waste Disposal site remains to be closed.

Attached to this my affidavit as Exhibit “H” is a true copy of a memorandum,
dated April 14, 2010, prepared by Alisdair Brown, P. Eng., the MOE’s Regional
Hydrogeologist. | am advised by Mr. Brown and verily believe that:

a) leachate continues to be generaied at this waste disposal site and
that the plume of leachate extends off-site beyond the property
boundary;

b) the development and impiementation of a proper closure of the
waste disposal site would significantly reduce leachate production
at this site




23.

24,

25.

Abitibi now takes the position that its potential environmental liability exposure
related to the Margach Landfill is $4 million. Attached hereto as Exhibit “I” to
this my affidavit is a true copy of the Amended Notice of Motion filed by Abitibi
dated August 4, 2010. At paragraph 15(j), Abitibi states that:

With respect to the Kenora Margach Landfill Property, the maximum Environmental
Exposure that could be incurred is estimated to be $4,000,000 for the capping and
closure of the landfill as well as post closure groundwater monitoring for the next thirty
{30) years. The Kenora Margach Landfill Property is assessed at $242,000. On July 2,
2010, the Ontario Ministry of the Envircnment informed the Petitioners that following the
inspection of the landfill on May 27, 2010, and the future closure of the site, the
Petitioners would have to submit a closure plan and an application to amend the
ceriificate of approval. The Petitioners had until August 2, 2010, to provide a written
response indicating their commitment to full closure of the site and a timetable
submission of a closure plan and an application to change the status of the site closed.
The Petitioners have yet to provide the response requested by the Ministry;

Attached to this my affidavit as Exhibit “N” is a true copy of an email dated
August 24, 2010 from counsel for Abitibi who explained how the $4 million
estimate was calculated in the following manner:

With respect to the maximum estimate set out in the motion materials of $4 million (for
capping, closure and post-closure groundwater monitering for the next 30 years), Abitibi
views this as a conservative estimate. Monitoring and maintenance costs for this site are
currently in the range of $75,000/yr with such costs to decrease to approximately
$36,000/yr following closure. Closure activities at the site have been estimated to be in
the range of $2 million for capping and vegetation with additional costs of approximately
$100,000 for general decommissioning, leachate seep repair and regrading costs. The
30-year timeframe is conservative: 25 years is more consistent with MOE post-closure
monitoring requirements.

Accordingly, since Abitibi estimates that the capping, closure and post-closure
groundwater monitoring costs of the Margach Landfill could amount to $4 million,
this would result in about $2 million of estimated costs being unfunded.

Mud Lake Landfill

26.

27.

28.

The Mud Lake Landfill is an inactive waste disposal site located on about 7
hectares of land owned by Abitibi — Consolidated Company of Canada in the City
of Kenora. This waste disposal site received various wastes from Abitibi's pulp
mill in the City of Kenora including clarifier sludge, wood, bark, sawdust and
dredgings.

Attached to this my affidavit as Exhibit “J” is a true copy of the Certificate of
Approval, as amended September 8, 2004, issued to Abitibi Consolidated
Company of Canada

I am advised by Ray Boivin, Senior Environmental Officer, Kenora Area Office,
and verily believe, that:




29.

30.

31.

32.

the closure plan for this waste disposai site was received in July 2003 and
implementation of the plan, was compieted by November 30, 20083;

the closure plan required the installation of an impermeable cap, the
development and implementation of a long-term monitoring program, and the
collection and treatment of leachate produced by the waste disposal site;
collected leachate is discharged to a sump and is then pumped to the City of
Kenora's sewage treatment plant.

Attached to this my affidavit as Exhibit “K” is a true copy of a Letter of Credit
from CIBC in the amount of $258,748.00 that was provided by Abitibi
Consolidated Company of Canada as financial assurance along with an
amendment dated October 1, 2004 from CIBC correcting an error in the
Certificate of Approval reference. The purpose of these funds is to ensure that
the long-term environmental monitoring and leachate treatment requirements of
the Certificate of Approval are performed.

Attached hereto as Exhibit “I” to this my affidavit is a true copy of the Notice of
Motion filed by Abitibi dated July 15, 2010. Abitibi takes the position, at
paragraph 15(k) that:

With respect to the Kenora Mud Lake Landfill Property, the Environmentat Exposure that
could be incurred is estimated to be $50,000 per year for long-term monitoring, collection
and pumping equipment maintenance in connection with leachate discharge, resulting
from the accumulation of wood residues that occurred prior to the filing of the CCAA
proceedings. Also, the treatment cost at the town treatment plant that is currently set at
approximately $5,000 to $7,000 per year. The Kenora Mud Lake Landfill Property is
assessed at $229,000.

Attached to this my affidavit as Exhibit “N” is a true copy of an email dated
August 24, 2010 from counsel for Abitibi who explained how many more years of
leachate monitoring and treatment would be required as follows:

The Mud Lake Landiill is a closed facility and post-closing monitoring has been carried
out for approximately 6 years. The estimated exposure cost set out in the motion
materials was $50,000 per year for long term monitoring, collection and pumping
equipment maintenance in connection with leachate discharge as well as between
$5,000 and $7,000 per year for leachate treatment costs at the municipal wastewater
treatment plant. The majority of such costs are incurred directly by Abitibi and this
estimate is considered to be conservative. Third party consuliant costs for monitoring are
approximately $14,000/yr. A timeframe for future monitoring requirements has neot been
set but is not expected to extend beyond an additional 20 years.

| am advised by Alisdair Brown, P. Eng., the MOE’s Regional Hydrogeologist,
and verily believe that monitoring of this waste disposal site will iikely be required
for another twenty years, and possibly longer depending on whether any
leachate is discovered to be migrating from the property. If leachate migration
from the waste disposal site is found, then remedial action may be necessary.

7




33.

Using Abitibi’s figures, the future cost of long-term monitoring could amount to $1
million with an additional $100,000 to $140,000 for leachate treatment costs.
This would result in almost $1 million of estimated water monitoring and
treatment costs being unfunded.

Dryden Mercury Landiill

34,

35.

306.

37.

38.

39.

The Dryden Mercury Landfill is an inactive waste disposal site located on about 7
hectares of land owned by Bowater Canadian Forest Products Inc. (“Bowater”) in
the City of Dryden. This site is closed and no longer receives waste. From 1971
to 1981 several buried concrete cells containing mercury waste were disposed at
this waste disposal site.

Attached to this my affidavit as Exhibit “L” is a true copy of the Certificate of
Approval, issued January 28, 1990, issued to Great Lakes Forest Products
Limited for the Dryden Mercury Landfill. This approval requires the surveillance
of potential leachate migration to ensure the quality of the groundwater.

Samples from several monitoring wells are taken annually to assess the
subsurface soil and groundwater conditions in order to determine whether
mercury or other contaminants are migrating off-site.

The cost to complete the annual water quality monitoring/report program in order
1o comply with Cettificate of Approval was estimated at $9,350 plus GST in May,
2010 by the consuitant that had previously submitted such reports to MOE on
behalf of Bowater.

Attached hereto as Exhibit “I” to this my affidavit is a true copy of the Notice of
Motion filed by Abitibi dated July 15, 2010. Abitibi takes the position, at
paragraph 15(h) that:

With respect to the Dryden Mercury Property, the Environmental Exposure that could be
incurred is estimated to be $250,000 per year for ongoing monitoring and maintenance.
The site includes a former mercury landfill in which the mercury has been stabilized in a
concrete mixture. The landfill is encapsulated and closed. There is a risk of impact to
groundwater of the encapsulation was tc somehow fail. The Dryden Mercury Property is
assessed at $31,500.

Attached to this my affidavit as Exhibit “N” is a true copy of an email dated
August 24, 2010 from counsel for Abitibi who explained that the estimate of
environmenial exposure was $250,000 in total rather than $250,000 per year.
The email stated::

The encapsulation and closure of Dryden landfill undertaken in 1980 (which involved
mixing mercury into concrete to encapsulate within a dedicated lined landfill) has been
effective in containing substances including mercury and chloride, as demonstrated by
onhgoing monitoting activities. The Ministry has conducted inspections of the landfill,

8




40.

41,

received monitoring results and provided comments regarding such menitoting (which
have been addressed by Bowater). Costs for monitoting and maintenance has been
estimated by Bowater at $250,000 for a period of 20 years which includes annual
monitoring costs of approx. $10,000 as well as $50,000 with respect to activities such as
ditch cleaning, vegetative cover repair and monitoring well replacement as needed.
Bowater is of the view that this is a reasonable estimate of time and costs related to
future management of the Dryden landfill.

There is currently no anticipated risk of failure of the encapsulation and such potential
risk is viewed as highly unlikely. in the unlikely event that mercury or chloride be
released from the landfill at ievels that would require further action, it is anticipated that
mitigation measures could be implemented (such as increasing vegetation to the site)
without having to repair the encapsulation. Such mitigation measures are expected to be
achieved at reasonable costs {eg. Within the estimated maintenance costs or <$100,000
additional funds).

Attached to this my affidavit as Exhibit “M” is a true copy of a letter written on
behalf of Abitibibowater Inc. dated February 19, 2009 which concurs with various
recommendations from the MOE including a recommendation to install a new
monitoring well to assess water quality at the site. | am advised by Ray Boivin,
Senior Environmental Officer, Kenora Area Office, and verily believe, that this
work has not been performed.

| am advised by Ray Boivin, Senior Environmental Officer, Kenora Area Office,
and verily believe, that the Ministry of the Environment does not hold Financial
Assurance from Bowater to ensure the performance of the post-closure
monitoring activities. As a result the ongoing groundwater monitoring costs and
related repairs are unfunded.

Abitibi’s Estimate is Speculative

42.

Abitibi has attempted to quantify its future potential environmental liability with
respect to the three waste disposal sites in Ontario. In my view its estimate of
$5.333 mitlion is uncertain and speculative. The surfacewater and groundwater
monitoring that will be undertaken for the next 20 years or more at these sites
may uncover environmental impacts emanating from Abitibi’s properties that
require environmental remediation. The nature and severity of those impacts, as
well as the appropriate remedial measures, and their costs, is unknown.

Order Sought By Abitibi

43.

44,

It appears that this motion is designed to ailow Abitibi and its subsidiary
purchaser to exempt themselves from all environmental responsibilities imposed
by statute and thereby avoid the application of the polluter pays principle.

Abitibi has asked this Honourable Court to “crystallize” all environmental

9




45,

obligations it has in respect of the transferred waste disposal site in order that:

a) they may be treated as “claims” under the CCAA and
compromised;

b) Abitibi may be free from such obligations following its release from
the CCAA process.

Abitibi has also asked that the court make an order that would pass title to the
purchaser “... free and clear of and from any and all claim, liabilities, obligations
... It appears that the effect of this order would be that the purchaser of these
waste disposal sites would:

a) Not be bound by the existing Certificate of Approval (as would be
the case by operation of section 19 of the EPA which provides that
a successor or assign is bound by a Certificate of Approval)

b} Be exempt from obligations under any statute in respect of this
landfill

c) Be exempt from environmental orders in respect of this landfill

d) Be exempt from prosecution if it contravenes the EPA

No Evidence of Failure of CCAA Re-Organization if Motion Denied

46.

47.

Paragraph 32(e) of the Amended Notice of Motion asserts that “... the sale of the
Non-Core Properties is an important component of Petitioner’s attempt to
successfully restructure their business as it will allow environmental liabilities with
respect to Non-Core Properties to be dealt with in the restructuring plan filed by
Petitioners”.

While it may be “important” to Abitibi, there is no evidence in the Amended Notice
of Motion dated August 4, 2010 that there is a reasonable prospect, or any
prospect, that the CCAA reorganization of Abitibi would fail if this Motion was
denied. :

Implications for MOE

48.

49,

I am unaware of any other company that has ever attempted to use the CCAA to
obtain court approval of a scheme of the type proposed by Abitibi to extinguish its
environmental obligations by transferring properties to its subsidiary.

If granted, this order would:

create a precedent that undermines the “polluter pays” principle.

10




b)

create iwo classes of environmental regulation; one for companies that have
emerged from CCAA and another class for everyone eise.

General Chemical

50.

| am advised by Michael Moroney, Executive Project Lead, Southwestern
Region, Ministry of the Environment and verily believe that it was MOE's intention
10 remediate the Soda Ash Settling Basin at the former General Chemical
Canada Lid. Plant in Amherstburg, Ontario in the event that the bankrupt,
General Chemical Canada Ltd, or any other responsible party, would not
undertake the remediation. In approving a settlement by the MOE and the
bankrupt's parent company, and officers and directors following the issuance of
an environmental order under the EPA requiring the remediation of the Soda Ash
Settling Basin, the Environmental Review Tribunal noted that the MOE would
“oversee the compliance of the Order using the $20.4 million availabie through
the financial assurance that is a condition of the C of A for the SASB”. Attached
as Exhibit “O” to this my affidavit is a true copy of the Environmental Review
Tribunal’s decision dated February 26, 2009 without its appendices.

SWORN before me at the City of Toronto
thisr-%t)“ day of August 2010

N~ &2

)

)

) JOMNTAYLOR
@"“ )
- )

A Commissioner, etc.

Ml Pfo'I’A’
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Indexed as:

Imperial Oil Ltd. v. Quebec (Minister of the
Environment)

Imperial Oil Ltd., appellant;
\A
Attorney General of Quebec for and on behalf of the
Minister of the Environment, André Boisclair (formerly
Paul Bégin), respendent, and
Administrative Tribunal of Québec, City of Lévis,
Ginette Tanguay, Marc Turgeen, Lucie Munger, Nicolas
Pelletier, Christine Duhaime, Succession of Claude
Maheus, Christine Bédard, Nancy Kidd, André Martin,
Jacques Desmeules, Claude Nadeau, Brigitte Michaud,
Lucien Bélanger, Carole Roseberry, Reynald Landry,
Bernard Coté, Groupe B. Coté, Caisse populaire
Desjardins of Saint-David, Les Entreprises Michel Verret
in¢., André Blais, Sylvie Bourget, Céline Couture,
Jacques Marquis, Normand Rodrigue, Chantale Jean,
Jean-Marc Bergeron, Jocelyne Giasson, Lini Fortin,
Martine Ringuet, Marielle Valliéres, Gilbert Caron, Rita
Nolin, Renée-Clande Gagné, Danny Gracez and Corporation
Adélaide Capitale inc., mis en cause, and
Attorney General of Ontario and Friends of the Earth,
interveners.

[2003] 2 8.C.R. 624
[2003] S.C.J. No. 59
2003 SCC 58

File No.: 28835.

Supreme Court of Canada

Heard: February 14, 2003;
Tudgment: October 30, 2003,
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*Present: McLachlin C.J. and Gonthier, Iacobucei, Major,
Bastarache, Binnie, Arbour, LeBel and Deschamps JJ.

(40 paras.)

[page625]

Appeal From;

ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC
Catchwords:

Administrative law -- Discretion — Procedural fairness — Duty of impartiality — Conflict of interest - Minister of the
Environment issuing characterization order against former owner of land polluted by hydrocarbons when he was’
himself sued for damages by present owners of land -- Whether Minister Julfilled his duty of impartiality in issuing
characterization order -- Environment Quality Act, R.5.Q., ¢. 0-2, 5. 31.42,

Environmental law — Decontamination and restoration -- Characterization of land - Order of Minister - Nature of
Junctions and powers assigned to Minister in connection with administration of Environment Quality Act - Content of
rules of procedural fairness relevant to performance of Minister's functions — Environment Quality Act, RS.Q, c. 0-2,
s 31.42.

Summary:

When contamination caused problems at a site that had been operated by Imperial Oil, Quebec's Minister of the
Environment ordered Imperial, pursuant to 5. 31,42 of the Environment Quality Act ("E @4"), to prepare at its own
expense a site characterization study which would also include appropriate decontamination measures and submit it to
the Ministdre, Imperial declined to do the study and asked the ddministrative Tribunal af Québee to quash the
Minister's order. It argued, inter alia, that there had been a violation of the rules of procedural fairness that applied to
the Minister's decision since the Minister was in a conflict of interest because he had been involved in the earlier
decontamination work and was now being sued concerning the contamination of the site by the present owners of the
land, The Tribunal dismissed the appeal, but the Superior Court allowed the application for judicial review. It
concluded that the Minister's order should be set aside because the Tribunal had adopted an unreasonable
Interpretation of 5. 31.42 EQA4, but also because the Minister was in a conflict of interest. The Minister therefore did not
have the appearance of impartiality required by the rules of procedural fairness. The Quebec Court of Appeal set aside
this decision and affirmed the Minister's order,

Held: The appeal should be dismissed.

The Minister had the quthority to issue the kind of order at stake in the present case under the EQA. Seciion 31.42,
which sets out what is called the polluter-pay principle, allows for the use of @ broad discretion by [page626] the
Minister. Under that provision, the Minister may impose an abligation on the parties responsible for the contamination
of the environment to conduct the studies requived in order to ascertain the nature of the problem identified, to submit a
plan for the corrective work and, where applicable, to have that work performed at their own expense. I the
application of 5. 31.42, the Minister is performing a mainly political role which involves his authority, and his duty, to
choose the best course of action, from the standpoint of the public interest, in order to achieve the objectives of the
environmental protection legislation. He is not performing an adjudicative function. On the contrary, he is performing
his functions of management and application of envirenmental protection legislation.

Imperial’s challenge rests on an erroneous understanding of the Minister's functions and of the nature of the relevant
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rules of procedural fairness. Having regard to the context, which includes the Minister's functions viewed in their
entirety, as well as to the framework within which his power o issue orders is exercised, the concept of impartiality
governing the work of the courts does not apply to his decision. The contextual nature of the content of the duty of
impartiality, like that of aif of the rules of procedural fairmess, may vary in order to reflect the context of a
decision-malker's activities and the nature of its functions. Here, the Minister certainly kad to comply with the
procedural fairness obligations set out in the law, such as the requirements that notice be given to interested persons
and that reasons for the decision be given. Once those requivements had been met, the principles of procedural fairess
that applied to the situation, and that were in fact codified by the Act respecting Administrative Justice, required only
that he comply with the procedural obligations set out in the law and that he carefully and attentively consider the
representations made by the person subject to the law he administered. Moreover, the interests in issue certainly did not
amount to a personal interest within the meaning applied to that expression in the case law. The only interesis the
Minister was representing were the public interest in protecting the environment and the interest of the State, which is
responsible for preserving the environment. In the circumstances of this case, it was difficult to separate those interests.
In exercising his discretion, the Minister could properly consider a solution that would save some public money.
Accordingly, he applied one of the organizing principles of the EQM, the polluter-pay principle. There was no conflict
of inlerest such as would warrant judicial intervention, let alone any abuse or misuse of power. The Minister acted
within the framework provided by the applicable law and in accordance with that law. There was no need to rely on the
theory of overlapping duties or the theory of necessity (page627] since there was no ground on which proceedings to
review the decision of the Administrative Tribunal of Québec dismissing the appeal from the Minister's decision were
available.

Cases Cited

Applied: Pearlman v. Manitoba Law Scciety Judicial Committee, [1991] 2 8,CR, 869, referred to: 114957 Canada Ltée
(Spraytech, Société d'arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241, 2001 SCC 40; Valente v. The Queen, [1985] 2
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English version of the judgment of the Court delivered by
LeBEL J.:--
L Introduction

1 This environmental law case arises out of the application of the polluter-pay statutory principle that has now been
incorporated into the environmental legislation of Quebec. When contamination caused problems at a site that had been
operated by the appellant, Imperial Oil Limited ("Imperial"), Quebec's Minister of the Environment (the "Minister")
ordered Imperial to prepate at its own expense 2 site characterization study which would also include appropriate
decontamination measures and submit it to the Ministdre. Imperial challenged that order before the Administrative
Tribunal of Québec ("ATQ"), without success. The Superior Court aliowed Imperial's application for judicial review
because the Tribunal had committed what were, in the Court's opinion, unreasonable errors in interpreting the relevant
legislation. In addition, the Court held that & situation of conflict of interest in which the Minister found himself at the
time the order was issued would have invalidated the order in any event. Because the Minister had been involved in
supervising eatlier decontamination work at the site and a number of purchasers of parts of the site had brought action
against the Minister in civil liability, he did not have the appearance of impartiality required by the rules of procedural
faimess applicable to his decision, The Quebec Court of Appeal set that judgment aside. In the opinion of that Court,
the nature of the duties imposed on the Minister created a state of necessity which justified 2 situation that would
otherwise have breached the principie of impartial administrative decision-making, The appeal decision also held that
the ATQ had not unreasonably interpreted the Environment Quality Act, R.8.Q., c. Q-2 ("EQ4").

2 This appeal again raised 2 number of the legal issues that had previously been considered by the Quebec Court of
Appeal and the Superior Court in this case, For reasons differing in part from those of the Court of Appeal, T would
dismiss this appeal, [page630] The Minister had the authority to issuc the kind of order at stake in the present case under
the EQA. Accordingly, by reason of the nature of the duties assigned to the Minister by the EQ4, he did not violate any
of the rules of procedural faimess that applied to the excoution of his power to issue orders. The concept of impartiality
was raised, interpreted and applied incorrectly in this case.

I Origin of the Case

3 As in many environmental law cases, the roots of the problem in issue go back a very long time, in this case to, or
almost to, the beginning of the 20th century. In about 1920, Imperial built a petroleum products depot on land it had
acquired on the south shore of the St. Lawrence River in Lévis, opposite Québec. Imperial continued to operate the
depot until 1973, In 1979, it sold the buildings. The purchaser demolished the petroleum processing facilities, and in
1987 sold the site on {0 a real estate developer, Les Habitations de la Marina Ine. ("Marina™}, which planned to build a
residential complex on it.

4  The environmental problems became apparent at that time. Test borings of the soil showed the presence of
hydrocarbons. The discovery of these contaminants might have become a bar to the issuing of building permits. Marina




then comnissioned soil characterization studies. The experts it consuited confirmed the presence of contaminants and
suggested two decontamination methods to solve the problem. They also recommended that the Ministére de
I'Environnement et de la Faune of Quebec be consulted in order to obtain its advice about the measures being
considered. The Ministére required further studies, which Marina obtained and submitted. The Ministére then approved
the decontamination methods to be used so that housing could be built on the former oil depot site. No contact was
made with Imperial during that period. The Ministére's requirements included that the decontamination work be
supervised by an independent consultant. The developer did not hire the consultant, but had the decontamination work
executed in accordance with the recommendations of the Ministére. When it was over, the Ministére [pages31] issued a
certificate of authorization, Streets were 1aid out, and a number of houses were built.

5 1In 1994, the pollution problem on the site resurfaced. The owners of some of the properties again noticed signs that
hydrocarbons were present in the soil, and became concerned. New characterization studies were done and confirmed
their fears, Because of the oil and the concentrations of mineral grease detected, the [and could not be used for
residential purposes. Owners of contaminated lots filed three actions in court against the vendor who had sold them the
property and against the City of Lévis, which had issued the building permits. The Ministére was alsc joined as a party.

. It was alleged, inter alia, that it had been negligent in supervising and approving the decontamination work, Notices of
intended proceedings were served in other cases. The matter became increasingly politicized. The City of Lévis began
to look for a solution that would satisfy the owners involved and the public.

6 To that end, the City of Lévis initiated discussions with the Ministére, which considered a variety of solutions, On
March 12, 1998, afier further studies and lengthy consultations, the Minister decided to issue an order under s, 31.42
EQA. This order required Imperial, as the former owner and operator of the site, to have & soil characterization study
done by an independent expent, at its own expense, and {o submit the report no later than June 39, 1998. The study had
to include a detailed examination of the condition of the soil, an assessment of the level of s¢il contamination and
recommendations as to what action shouid be taken upon receipt of the report. The order, called a cheracterization
order, did not direct that the work be done at that stage in the proceedings initiated by the Ministére.

7 Imperial declined to do the characterization study. It exercised the right of appeal provided for by s. 96 EQA. It
asked the Tribunal to quash the Minister's order. After the dismissal of its appeal by the Tribunal, it initiated the judicial
review proceedings which are now the subject of the appeal to this Court. In order to precisely identify the legal issue
[page632] on which the outcome of this appeal turns, we must carefully examine the judicial history of this case and the
reasons stated first by the Administrative Tribunal and then by the Superior Court and the Court of Appeal.

M. Judieial History

A, Administrative Tribunal of Québec, [1999] T.A.Q. 1256

8 [Imperial's argument before the Administrative Tribunal was, first, that there had been a violation of the rules of
procedural fairness that applied to the Minister's decision. The Minister was in a conflict of interest, because he had
been involved in the decontamination work done in 1988 and 1989, Accordingly, it was impossible for him to act
.impartially, in accordance with the principles of natural justice. Its second argument was that the facts of the case did
not support a characterization order, and that in any event the order could not have been made against Imperial, which
argued that it had used its site in accordance with then acceptable standards for industrial land, during the time it
operated its depot.

9 The decision of the Administrative Tribunal rejected all of the appellant's arguments. The Tribunal found, first, that
the complaints regarding the violation of the rules of procedural equity were without merit. In its opinion, the notices
required had been given before the order was issued. Imperial had had an opportunity to present cbservations to the
Minister. Moreover, in the Tribunal's opinion, the legislation created overlapping functions that were an exception to the
rule of impartiality. The overlap reflects the exigencies of the enforcement of environmental legislation. The order,
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which was limited to the characterization study, was also not an unreasonable exercise of the Minister's powers. The
argument concerning the requirements that had to be met before issuing the order was also rejected after a review of the
evidence. On that point, the Tribunal decided that such orders may be made apainst a party who is no longer the owner
of a site, if it may have been responsible for pollution discovered on the site, after the transfer or abandenment, in
accordance with ss, 31.42 and 31,43 EQA, In the [page633] Tribunal's opinion, the evidence established that the
hydrocarbons found in the soil, which had in fact moved beyond the boundaries of the site, came from the operations
carried on by Imperial. The Tribunal affirmed the Minister’s order for those reasons.

B. Quebec Superior Court, 1.E. 2000-442

10 Imperial then moved the dispute to the Superior Court, It filed an application for judicial review snd declaratory
judgment. Its application asked that the decision of the Administrative Tribunal affirming the Minister's oxder be
reviewed and set aside, In its application, the appellant restated its arguments concerning the failire to meet the
requiretnents governing the issuing of that kind of order, in the context of this case. It also alleged that the Tribunal's
decision was unreasonable, Its main argument, however, seems to have related to the legal status of the Minister at the
time the order was issued. On that point, it argued that the Tribunal should not have affirmed a decision that the
Minister had bad no jurisdiction to make, because he was in a conflict of inferest and thus did not have the impartiality
required to make the decision. The conflict of interest allegedly arose from the proceedings that had previously been
brought against the Minister conceraing the contamination of the land, and the proceedings he had been threatened with,
as well as from his involvement in the decontamination work carried on between 1987 and 1989. Tmperial also noted --
correctly -- that during that period it had received neither a warning that the pollution problem had been discovered or
that work had been undertaken to remedy it nor a request that it be involved in that work. Tt pointed out that the work
had complicated the situation and had undoubtedly considerably incrcased the costs of the characterization studies and
of the decontamination and site restoration work that might have to be executed,

11" Pelieticr I. allowed the application for judicial review and set aside the Tribunal's decision and the Minister's
order, His judgment held, first, that the Tribunal had adopted an unreasonable interpretation of s. 31.42 EQA when it
concluded that the characterization order imposed only reasonable [page634] costs on Imperial. The Superior Court
seems to have thought, in this case, that the characterization order necessarily involved an order to perform
decontamination or restoration, and that the two steps could not be separated, Pelletier J, therefore found that the
Tribunal had greatly underestimated the extent of the obligations imposed by the order, and that the seriousness of that
error vitiated the Tribunal's entire analysis of the evidence and the findings it made on the basis of that analysis. The
indge also accepted the conflict of interest argument. His judgment explains that the Minister was in a flagrant conflict
of interest, because of his involvement in the decontamination of the site and the proceedings brought against him. His
interest in the ultimate outcome of the case, which the judge characterized as "personal”, prevented him from acting
with the necessary impartiality, The order was therefore also vitiated by this fundamental defect. This meant that a
problem of bias on the part of the decision-maker had arisen. This problem could not be solved through the doctrine of
built-in bias, which restricts the scope of the duty of impartiality because of the nature of the management and
decision-making structures that govern the discharge of the duties by the Minister,

C. Quebee Court of Appeal, [2001] R.J.Q. 1732

12 Onappeal by the Minister, the Court of Appeal set aside the judgment of the Superior Court and dismissed the
application for judicial review for the reasons stated in the opinion of Thibault J.A. She found, first, that the Superior
Court had erred in concluding that the £Q4 did not permit the Minister to issue orders concerning the characterization
studies and the restoration and decontamination work in two separate steps. She then held that the financia
consequences of the order were not a relevant criterion at the time it was issued. On that point, therefors, the judgment
rejected the argument that the interpretation of the Act had been unreasonable.

13 The opinion of Thibault J.A, dealt primatily with the procedural fairness problem, particularly as it related to the
Minister's bias and conflict of interest. In her opinion, although the Minister was [page635] exercising a discretionary
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administrative power, he was nonetheless bound to act impartially. She conceded that there was an appearance of bias,
because of the Minister's financial interest, However, to avoid quashing the impugned decision, she then relied upon the
concept of necessity: the Minister alone may perform the functions and exercise the powers provided for by the Act to
ensnre that the obligations that the legislation imposes on the polluter are met, in order to protect the environment in
Quebee. The acknowledgement of a state of necessity justified an exception to the principle of impartiality applied to
administrative decision-makers. The Minister's alleged inability to act resulted from the duties imposed on him by law,
and not from his voluntary act. Thibault I.A. also did not think that it was necessary to examine the arguments made by
Imperial concerning the constitutionality of the Administrative Tribunal of Québec, as she believed it to be of no
practical consequence in this case. Imperial's application for judicial review was therefore dismissed in its entirety by
the Quebec Court of Appeal, That judgment is the subject of the appeal for which leave was granted to this Coutt.

IV.  Relevant Statntory Provisions
14  Environment Quality Act, R.8.Q., c. Q-2

31.42. Where the Minister believes on reasonable grounds that a contaminant is present in the
environment jn a greater quantity or concentration than that established by regulation under
paragraph a of section 31.52, he may order whoever had emitted, deposited, released or
discharged, even before 22 June 1990, all or some of the contaminant to furnish him with e
characterization study, a programme of decontamination or restoration of the environment
describing the work proposed for the decontamination or restoration of the environment and a
timetable for the execution of the work,

Moreover, where the Minister believes on reasonable grounds that a contaminant
prohibited by regulation of the Government is present in the environment or that a contaminant
present int the environment is likely to affect the life, health, safety, welfare or comfort of buman
beings, or to cause damage to ot to otherwise impair the quality of the soil, vegetation, wildlife or
property, [page536] he may issue an order to the same effect to whoever has emitted, deposited,
released or discharged, even before 22 June 1990, all or some of the contaminant.

The order shall include a statement of the reasons invoked by the Minister and specify the
time within which the documents must be furnished to him. The order takes effect 16 days after
its notification of on any later date stated therein.

Within 60 days of receipt of the documents, the Minister may approve the proposed
decontamination or restoration work and the timetable for its execution, with or without
amendment. Whoever is named in the order as being responsible for the source of contamination
shall at the request of the Minister provide him, within the time he fixes, with any information,
research findings or study he may need to grant his approval.

Whoever is named in the order as being responsible for the source of contamination shall
execute the work in accordance with the timetable, as approved by the Minister.

31.44. At least 15 days before issuing either order, the Minister shall, as prescribed by section 5
of the Act respecting administrative justice (chapter J-3), notify whoever has emitted, deposited,
released or discharged the contaminant and, where applicable, the owner of the soil concerned,
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stating the reasons on which the order is based, the time within which the documents required
under section 31.42 must be fumished to him or the work he may order under section 31.43 and
the timetable for its execution, the date on which the order, if issued, is to take effect and the fact
that observations may be presented by whoever has been notified and, where applicable, by the
owner of the soil concerned within the period of time specified in the prior notice as well as the
fact that whoever has been notified may, for the purposes of section 31.43, propose work and a
timetable for its execution.

The prior notice shall be accompanied with 2 copy of every analysis, study or other
technical report taken into consideration by the Minister.

For the purposes of section 31.43, the Minister may approve, with or without amendment,
the work and the timetable for its execution proposed, where that is the case, by whoever is
responsible for the souree of contamination, upon presenting observations,

Upon notifying the prior notice, the Minister shall transmit a copy to the
secretary-treasurer or clerk of the municipality where the contaminant has been found,

96. Any order issued by the Minister, except those contemplated in sections 29 and 32.5, in the
sccond paragraph of section 34 and in sections 35, 49.1, 58, 61, 114, 114.1 and 120 may be
contested by the municipality or person concerned before the Administeative Tribunal of Québec.

The same applies in all cases where the Minister refuses to grant or revoles an
authorization certificate, a certificate, an authorization, an approval other than the approval
referred to in the third paragraph of section 31.44, a permission or a permit, refuses to renew 2
permit, notifies a notice under section 31.46, requires a change in an application made to him,
fixes or apportions costs and expenscs other than those conterpiated in section 32.5 or 35,
determines compensation under section 61, notifies z denial of conformity to the proponent of a
project, refuses to issue or amends, suspends or revokes a depollution attestation or refuses to
amend or fo revoke a depollution attestation upon application from the holder thereof.

An operator of an industrial establishment may, where the Minister approves rates with
amendments pursuant to section 32.9, contest such decision before the Tribunal.

115.1, The Minister may take all such measures as he may indicate to clean, collect or contain
contaminants that are or that are likely to be emitted, deposited, discharged or ejected into the
environment or to prevent their being emitted, deposited, discharged or ejected into the
environment, where he considers such measures necessaty to avert or diminish the risk of damage
to public or private property, buman beings, wildlife, vegetation or the general environment,
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The Minister may claim the direct and indirect costs related to such measures, in the same
anner as any debt owing to the Government, from any petson or municipality who had custody
of or control over the contaminants and from any person or municipality responsible for the
emission, deposit, discharge or issuance of the contaminants, as the case may be, whether or not
the latter has been prosecuted for infiingement of this Act. Liability is joint and several where
there are several debtors involved.

Act respecting Administrative Justice, R.8.Q., ¢. I-3

2. The procedures leading to an individual decision to be made by the Administration, pursuant to
norms or standards prescribed by law, in respect of a citizen [page638] shall be conducted in
keeping with the duty to act fairly.

15. The Tribunal has the power to decide any question of law or fact necessary for the exercise of
its jurisdiction.

In the case of the contestation of a decision, the Tribunal may confirm, vary or quash the
contested decision and, if appropriate, make the decision which, in its opinion, should have been
made initially.

137. Each party may plead any ground of law or fact relevant to the determination of his rights .
and obligations.

V.  Anpalysjs

A, The Issues

15 A clear understanding of the nature of the issues between the parties in this Court is essential in order to avoid
getting sidetracked by related problems. We need to go straight to the precise question the answer to which will
determine the outcome of this appeal. Prior to that, however, I will summarize the arguments and problems no longer
raised by the parties in this Court. The analysis will then focus on the question that really remains at issue in this appeal.

16 The Administrative Tribunal, the Superior Court and the Court of Appeal all had to determine whether the
Minister had the authority to issue two ordets in succession, the first concerning the characterization of the site and the
second the performance of the work. They considered the requirements to be met before the characterization order could
be issued, and discussed the evidence introduced on that point. None of that remains in issue in this Court,

17  The sole issue now at stake in this appeal is the question of procedural faimess or natural justice in relation to the

Minister's decision. It remains, though, an impottant issue. The appellant submits that there was bias, or at the least an

appearance of bias, that completely vitiated the decision to issue a chatacterization order. That argument is [page639]

based on the premise that the Minister was bound by a duty of impartiality that he could not fulfil because of the

existence of & conflict of interest. The conflict, it is submitted, arose both from the involvement of the Ministére in the
decontamination operations performed earlier and from the economic consequences of the legal action that had been

taken or was being threatened against it. The Quebec Court of Appeal based its reasoning on the same premise, but then

sought to restrict its scope of application through the identification of exceptions to the duty of impartiality, such as .
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necessity. We will therefore have to consider the nature and effects of that duty, and the conditions and seope of its
application to an administrative decision-maker such as the Minister. If the argument that the Minister must be
impartial, as framed by the appellant, is found to be without merit, the legal basis for the entire challenge to the
decisions of the Tribunal and the Minister will fall apart. The application for judicial review will then have to be
dismissed.

B. The Statutory Framework Created by the Environment Quality Act

18  Although the appeal heard by the Court raises an administrative law issue in the context of an application for
Judicial review, the question relates to an environmental protection problem in Quebec. It canmot be resolved without
first examining the statutory framework that governs this field in Quebec. The examination of this framework will then
make possible the proper identification and definition of the nature of the fimctions and powers assigned to the Minister,
in connection with the administration of environmental legislation. With an accurate understanding of the objectives and
operation of that scheme, we will then be better able to ascertain the content of the rules of procedural faimess which
are relevant to the performance of the Minister's functions, and to determine whether they were breached when the
characterization order was issued (Pearlman v. Manitoba Law Society Judicial Commitiee, [1991] 2 S.C.R. 869, atp.
886, per lacobucci I.).

19  The Quebec legislation reflects the growing concern on the part of legislatures and of society [page640] about the
safeguarding of the environment. That concern does not reflect only the collective desire to protect it in the interests of
the people who live and work in it, and exploit its resources, today. It may also be evidence of an cmerging sense of
intet-generational solidarity and acknowledgement of an envitontmental debt to humanity and to the world of tomotrow
(114957 Canada Lide (Spraytech, Société d'arrosage) v. Hudson (Town), [2001] 2 8.C.R. 241, 2001 8CC 40, atpara. 1,
per L'Heureux-Dubé 1),

20  The centrepiece of Quebec's environmental legislation is the Environment Quality Act, which was originally
enacted in 1972, That Act recognizes that every person is entitled to & healthy environment and to the protection of the
living species inhabiting it (s. 19.1 EQ4). To ensure that this right may be effectively exercised, and that the duties
created to give effect to it are executed, the Act provides for a variety of mechanisms for taking action. Various schemes
are established for authorizing and monitoring activitics that could threaten the environment. Others prohibit or restrict
the emission of contaminants and impose obligations to decontaminate. There are also sometimes severe penal sanctions
for breaches of the Act, The Superior Court is given broad powers of injunction, to prevent or stop any act that might
interfere with the fundamental right to the preservation of the quality of the environment (s. 19.2 EQ4).

21 The Minister of the Environment plays a key role in the administration of the Act and the regulations under it, and
in the implementation of the general policy an which they are based. The legislature has delegated substantial and
diverse functions and powers to the Minister for such purposes. Broadly speaking, the Minister prepares plans for the
conservation and protection of the environment and sees that they are carried out (s. 2(c) £QA4). The legisiature has also
assigned the Minister the task of issuing authorizations, depollution certificates and perraits required for any activity
that might result in the discharge of contaminants into the environment or reduce the quality of the environment (ss. 22
and 31.11 EQA). In addition, the Act gives the [page641] Minister broad powers to act in order to prevent harm to the
quality of the environment by making various categories of orders prescribing varfous corrective measures (see, for
example, ss, 25 and 27 EQ4). Morever, the Minister may institute the civil or penal proceedings that are necessary for
the proper enforcement of the Act (s, 19.3 EQ4 and s5. 106 to 115 EQ4). The Minister may also have the necessary
corrective work executed and its cost recovered from the offenders (ss, 113 to 115.1 EQA).

22 The power to make orders that is in issue in this appeal belongs to a class of powers delegated to the Minister
which allow him to take action whenever contathinants are found in the environment. Other provisions in the Act, such
as ss. 113 and 115.1, authorize the Minister to have the work needed to eliminate the contaminants executed, and to try
to recover its cost from the parties responsible {ater. Section 31.42 provides for a different approach. Under that
provision, the Minister may impose an obligation on the parties responsible for the contamination of the environment to
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conduct the studies required in order to ascertain the nature of the probiem identified, to submit a plan for the corrective
work and, where applicable, to have that work performed at their own expense. As we have seen, the order issued under
8. 31.42 is subject to appeal to the ATQ. As well, neglect or refusal to carry out such an order entitles the Minister to
initiate the civil or penal proceedings provided for in, infer elia, Division XIII of the Act. We need not examine the
legal rules applicable to the proceedings in this appeal, Nor, in the context of this appeal, do we need to examine the
nature and scope of the defences that could be raised in the course of proceedings. Those questions will undoubtedly
provide the subject matter of future developments in the case law.

23  Section 31.42 £QA, which was enacted in 1990 (S.Q. 1990, c. 26, s. 4), applies what is called the polluter-pay
principle, which has now been incorporated into Quebec's environmental legislation. In fact, that principle has become
firmly entrenched in environmental law in Canada, It is found in almost all federal and provincial [page642]
environmental legislation, as may be seen: Canadian Environmental Protection Act, 1999, 8.C. 1999, ¢. 33; dretic
Waters Pollution Prevention Act, R.8.C. 1985, ¢. A-12, ss. 6, 7; Fisheries Act, R.8.C. 1985, ¢. F-14, 5. 42; Waste
Management Act, RSB.C, 1996, c. 482, ss. 26.5(1), 27(1), 27.1, 28.2, 28.5; Environment Management Act, R.8.B.C.
1996, ¢. 118, 5. 6(3); Environmental Protection and Enhancement Ace, R.S.A. 2000, ¢. E-12, gs. 2(i), 112, 113(1),
114(1), 116; Environmental Management and Protection Act, 2002, 8.8. 2002, c. E-10.21, 55. 7,9, 12, 14, 15, 46;
Contaminated Sites Remediation Act, 8. M, 1996, ¢. 40, ss. 1(1)e)(D), 9(1), 15(1), 17(1), 21(a)); Environmental
Protection Act, R.S.0. 1990, ¢. E.19, ss. 7, 8, 43, 93, 97, 99, 150, 190(1); Pesticides Aet, R.5.0. 1990, ¢. P.11, ss. 29,
30; Ontario Water Resources Act, R.8.0. 1990, ¢. 0.40, s3. 16.1, 32, 84, 91; Crown Forest Sustainability Act, 1994,
8.0, 1994, ¢. 25, 5. 56(1); Environment Act, SN.8. 1994-95, ¢. 1, s5. 2(c), 69, 71, 78(2), 88, 89, 90; Environmental
Protection det, SN.L. 2002, ¢, BE-14.2, s, 8(1), 9, 28, 29, Part X1II; Environmental Protection Act, RSP EI 1988, ¢.
E-9, 5. 7, 7.1, 21; Environmental Protection dct, RSN W.T. 1988, c. E-7, 8. 4(2), 5.1, 6, 7, 16. (See R. Daigneault,
"La portée de la nouvelle loi dite ‘du pollueur-payeur™ (1991}, 36 McGil{ L.J. 1027.} That principle is also recognized at
the international level. One of the best examples of that recognition is found in the sixteenth principle of Rio
Declaration on Environment and Development, UN Doc. A/Conf. 151/5/Rev. 1 (1992).

24 To encourage sustainable development, that principle assigns polluters the responsibility for remedying
contamination for which they are responsible and imposes on them the direct and imediate costs of pellution. At the
same time, poliuters are asked to pay more attention to the need to protect ecosystems in the course of their economic

activities,

25 The procedure which authorizes the Ministet to issue an order against whoever is responsible for the pollution
under s, 31.42 £Q4 and its [page643] related provisions represents one of the most important enforcement tools
available in Quebec's environmental legislation, The adaptation of such a procedure appeared of singular importance in
the search for a solution to soil contamination problems, On that point, it should be noted that the decision of the ATQ
quoted passages from the debates of the National Assembly of Quebec in 1990 confirming that legislative cbjective.
Section 31.42 allows for the use of 2 broad discretion in pursuit of that objective. The Minister may issue a
characterization order or prescribe that a work program be carried out. The Act authorizes the Minister o issue an order
when ke believes on reasenable grounds that a contaminant harmful to the environment is present in a place and may
cause hatm to human beings or the ecosystem, The order may be made against whoever is responsible for the
contamination, including anyone whose activity occurred before the coming into force of the Act in 1990. As
discretionary and broad as the power to make orders appears to be, nonetheless important procedural requirements
circumscribe it. We must nnow examine them.

26 Those procedural rules provide more guidance about certain aspects of the general duty of procedural fairness that
s. 2 of the dct respecting Administrative Justice imposes on administrative decision-makers, by codifying a consistent
line of decisions in Canadian administrative law (P. Issalys and D. Lemieux, L'action gouvernementale: Précis de droit
des institutions administratives (2nd ed. 2002), at p. 847). First, 5. 31.44 EQA requires that the Minister give 15 days’
prior notice of his intention to issue an order. Such a notice shall state, infer alia, that the person to whom it is directed
may present observations within the time specified, and shall describe the reasons for the proposed decision. Section
31.44 then refexs to s, 5 of the Act respecting Administrative Justice, which describes the obligations with which an
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administrative authority such as the Minister must comply before making an individual and unfavourable decision in
respect of a citizen. That provision restates the requirement that the interested parties be given prior notice, also sets out
the right to present observations and produce [page644] documents concerning the proposed decision and reiterates that
reasons must be given in support of the decision.

27 The record confirms that the necessary notices were given. The appellant had an opportustity to present its
observations, which the Minister reviewed before issuing a decision, for which reasons were given, The procedural
framework established by the Act was therefore followed. As we have seen, the debate then focused on another issue
which is also a component of the principles of natural justice: the nature and scope of the duty of impartiality that
applies to the decision-maker, the Minister, That issue was incorrectly addressed, however, on the basis of an erroneous
understanding both of the duty of impartiality of the Minister and of the consequences of the conflict of interest to
which a breach of that principle allegedly gave rise. At the outset of the analysis, a preferred approach would have been
to attemipt to determine the applicability of the concept of impartiality relied upon by the appellant, in its full potential
reach. In this perspective, the scope of the duty of impartiality upon an administrative decision-maker such as the
Minister in the exercise of an essentially discretionary and political power, znd the manner in which that duty is
discharged, would then have had to be examined.

C. The Duty of Impartiality in Administrative Law and Variations of That Duty

28  The duty of impartiality ranks among the fundamental obligations of the courts, The Canadian Charter of Rights
and Freedoms recognizes the right of atty person charged with an offence to be tried by an independent and impartial
tribueal (s. 11(4). In the matters which fall within the legislative jurisdiction of Quebec, s. 23 of the Charter of Human
Rights and Freedoms, R.8.Q., ¢. C-12, recognizes the right to a fair hearing by an independent and impartial tribunal as
a fundamental humen right. The concept of impartiality refers to the decision-maker's state of mind (Yalente v. The
Queen, [1985] 2 8.C.R. 673, at p. 685, per Le Dain I.). The decision-maker must approach the issue submitted to him or
her with an open mind, [page645] not influenced by personal interests or outside pressure. It is not sufficient that the
decision-maker be impartial in his or her own mind, intemally, to the satisfaction of his or her own conscience. It is also
recessary that the decision-maker appear impartial in the objective view of a reasonable and well-informed observer
(Committee for Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 394, per de Grandpré J.; also :
Bell Canada v. Canadian Telephone Employees Association, [2003] 1 S.C.R. 884, 2003 SCC 36, at para. 17, per
McLachlin C.J. and Bastarache J.). The duty of impartiality, which otiginated with the Judiciary, has now become part
of the principles of administrative justice,

29  The principles of natural justice do undeniably govern the actions of administrative decision-makers, as is in fact
evidenced by s. 2 of the Act respecting Administrative Justice (P. Garant, Droit administratif (4th ed. 1996), vol. 2, Le
conlentieux, at pp. 319-320 and 338; OId St Boniface Residents Assn, Inc. v. Winnipeg (City), [1990] 3 S.C.R. 1170, at
p. 1190, per Sopinka J.; Baker v, Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, at para. 20,
per L'Heureux-Dubé I.). Imperial therefore atgues that the duty of impartiality applies in its full rigour and that the
Minister did not meet its requirements.

30 The appellant argued that the Minister had placed himself in an insoluble conflict of interest because of his
unfortunate involvement in the failed decontamination of the Lévis Marina site and the legal and financial consequences
of that involvement for the Minister, The appellant underlines that the decisions made by the Minister, and the actions
taken by him, in the course of those decontamination operations even resulted in the loss of any appearance of
impartiatity. Accordingly, the appeliant submits, his capacity to make an impartial decision was itremediably
compromised in the eyes of any properly informed, objective and reasonable observer, However, that is not the full
extent of the problem. The appellant then points out that legal action has already been initiated against the Minister by a
number of owners of contaminated land, claiming substantial damages from him. In {page646] addition, notices have
been sent to the Ministére in a number of cases in which further actions in damages remain possible. The potential risks
of damage judgments in those cases put the Minister in a situation in which he is incapable of acting with the necessary
independence in applying s. 31.42. In the appeliant's submission, the decision to proceed by issuing a characterization
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order is necessarily tainted by the suspicion that the Ministers intention in so doing was to insulate himself fror the
possible legal consequences of his unfortunate involvement in the decontamination operations at the Marina site.
Allowing the Minister to act with impunity in these circumstances would amount to ratifying a genuine abuse or misuse
of power.

31 The appellant's reasoning thus treats the Minister, for all intents and purposes, like a member of the judiciary,
whose personal interest in a case would make him apparently biased in the eyes of an objective and properly informed
third party. This line of argument overlooks the contextual nature of the content of the duty of impartiality which, like
that of all of the rules of procedural faimess, may vary in order to reflect the context of a decision-maker's activities and
the nature of its functions (Baker, supra, at pata. 21; Knight v, Indian Head School Division No. 19, [1990] 1 S.C.R.
653, at p. 682, per L'Heureux-Dubé J.; IWA v. Consolidated-Bathurst Packaging Ltd., [1990] 1 8.C.R. 282, at pp.
323-24, per Gonthier J.; Newfoundland Telephone Co. v. Newfoundland (Board of Commissioners of Public Utilities),
[1992] 1 S.C.R. 623, at p. 636, per Cory J.). These variations in the actual content of the principles of natural justice
acknowledge the great diversity in the simations of administrative decision-makers and in the roles they play, as
intended by legislatures (Qcean Port Hotel Lid. v. British Columbia (General Manager, Liguor Conirol and Licensing
Branch), [2001] 2 S.C.R. 781, 2001 SCC 52, at para. 24, per McLachlin CJ.}. The categories of administrative bodies
involved range from administrative tribunals whose adjudicative functions are very similar to those of the courts, such
as grievance arbitrators in labour law, to bodies that perform multiple tasks and whose adjudicative functions are merely
one aspect of broad duties and powers that sometimes include regulation-making [page647] power. The notion of
administrative decision-maker also includes administrative managers such as ministers or officials who perform
policy-making discretionary functions within the apparatus of government. The extent of the duties imposed on the
administrative decision-maker will then depend on the nature of the functions to be performed and on the legislature's
intention. In each case, the entire body of legislation that defines the functions of an administrative decision-maker, and
the framework within which his or her activities are cartied on, wiil have to be carefully examined. The detezmination
of the actual content of the duties of procedural fairtiess that apply requires such an analysis.

32 In his management of the Marina file, the Minister made a decision that especially targeted Imperial. That decision
may impose substantial expenses on the parties which the Minister considers to be the authors of the pollution of the site
in question, There is no doubt that the characterization order calls for major studies in order to determine the condition
of the site and for the preparation of recomendations about the measures which should be taken to remedy the
contamination of the site. Given these circumstances, we need a concrete definition of the nature and extent of the rules
of procedural fairness that apply to the Miaister's decision, Is the Mindster bound by a duty of impartiality, in its full
scope and rigour, as are judges or administrative tribunals that essentially perform adjudicative functions, such as the
ATQ or grievance arbitrators in the case of labout law? On this point, the decisions of this Court stress the crucial
importance of a careful examination of the applicable legislation in order to determine the nature and scope of the rules
of procedural faimess that apply to action taken by an administrative decision-maker (Ocean Port Hotel, supra, at paras.
20 and 22; Bell Canada, supra, at para. 22).

33 ‘The Environment Quality Aci defines the nature and extent of the procedural fairness obligations by which the
Minister is bound when he issues a characterization order. Those procedural obligations result from the express terms of
the Act, such as requirements respecting the structure for managing [page648] environmental problems and the type of
functions assigned to the Minister for that purpose. The method of managing environmental problems selected by the
legislature creates a situation that the legislature clearly intended to create and to which it clearly agreed. The role
assigned to the Minister by the legislation sometimes inevitably places the Minister in a conflict with those subject to
the law he administers, in the course of the implementation of environmental legislation.

34 When the Minister has to thake a specific decision concerning someone subject to the law, he must comply with
precise procedural obligations, which were described earlier. Generally speaking, those obligations require that he give
notice to the person concemed, receive and review the representations and information submitted by that person and
give reasons to that person for his decision. The effect of this procedural framework is that the Minister must carefully
and attentively examine the obsetvations submitted to him, Howeves, that obligation is not equivalent to the impartiality
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that is required of a judge or an administrative decision-maker whose primary function is adjudication. In performing
his functions, the Minister is involved in the management of an environmental protection system. He must make
decisions in a context in which the need for the long-term management of environmental problems plays a prominent
role, and in which he must ensure that the fundamental legislative policy on which the interpretation and applicaticn of
environment quality legislation are based is implemented. The Minister has the responsibility of protecting the public
interest in the environment, and must make his decisions in consideration of that interest,

35 What remains to be considered is the problem of the Minister's personal interest, as that interest was expressed by
the trial judge. The decision in Pearliman, supra, provided necessary guidance on the nature of the personal interest that
would put an administrative decision-maker in a couflict of interest within the meaning of the principles of procedural
fairness. That case dealt with disciplinary proceedings taken by the Manitoba Law Society against one of its members,
who argued [page649] that the members of the Law Society's Discipline Committee were in an unavoidable conflict of
interest. The enabling statute of the professional body in question allowed it to award the costs of a disciplinary
proceeding against a lawyer subject to those proceedings. In the submission of the appellant Pearlman, the members of
the committee therefore had a pecuniary interest in ordering that costs be paid. They would benefit from payment of
those costs as members of the Law Society, and that situation created an unacceptable appearance of conflict of interest
(Peariman, atp. 883, per Tacobucci J.).

36 The Court rejected that argument. It again stressed that the manner in which the rules of natural justice are applied
depends on the context (pp. 834-85). The duty to remain untainted by personal interest applied in a context in which the
members of the Discipline Committee were performing their duties in the common interests of the profession and for
the protection of the public, not for their personal benefit, Any interest they may have had in recovering the costs of the
proceedings was toa remote and attenuated to give rise to a reasonable apprehension of bias in the eyes of an objective
and properly informed observer {pp. 891-92, per Tacobucci I.).

37 Inlight of the foregoing, I am of the view that the Minister was merely defending, in the context of this case, the
inseparable interests of the public and the state in the protection of the environment.

V1. Application of the Rules of Procedural Faitness

38  In this case, as was discussed above, the Minister used a discretionary political power for the purposes of the
application of s. 31.42 EQA. A contamination problem had to be dealt with, and he had to choose the sclution that he
considered to be the most appropriate. That choice fell within the discretion assigned to him by the Act (Issalys and
Lemieux, supra, at p. 127). He had to choose among doing nothing, carrying out the necessary investigations and work
and then trying to recover the cost from the persons responsible for the contamination, of the site, and going directly to
those persons and trying [page650]) to compel them to take the necessary action at their own expense. The Minister was
not performing an adjudicative function in which he was acting as a sort of judge. On the contrary, he was performing
his functions of management and application of environmental protection legislation. The Minister was performing a
mainly political role which involved his authority, and his duty, to choose the best course of action, from the standpoint
of the public interest, in order to achieve the objectives of the environmental protection legislation.

39 Having regard to the context, which inctudes the Minister's functions viewed in their entirety, as well as to the
framework within which his power to issue orders is exercised, the concept of impartiality governing the work of the
courts did not apply to his decision, Certainly, the Minister must comply with the procedural faimess obligations set out
in the law such as the requirements that notice be given to interested persons and that reagsons for the decision be given,
Once those requirements have been met, the principles of procedural faimess that apply to the situation, and that are in
fact, as we have seen, codified by the Act respecting Administrative Justice, required only that he comply with the
pracedural obligations set out in the law and that he carefully and attentively consider the representations made by the
person subject to the law he administers. Moreover, applying the principles stated in Pearlman, the interests in issue
certainly did pot amount to 2 personal interest within the meaning applied to that expression in the case law. The only
interests the Minister was representing were the public interest in protecting the environment and the interest of the
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State, which is responsible for preserving the envircnment. In the circumstances of this case, it would be difficult to
separate those interests, In exercising his discretion, the Minister could properly consider a solution that might save
some public money. Accordingly, he applied one of the organizing principles of the Enviromment Quality dct, the
polluter-pay principle. There was no conflict of interest such as would warrant judicial intervention, let alone any abuse
or misuse of power. The Minister acted within the framework provided by the applicable Iaw and in accordance with
that law. There was no need to rely on the theory of [pages51] overlapping duties or the theory of necessity since there
was no ground on which proceedings to review the decision of the Administrative Tribunal of Québec dismissing the
appeal from the Minister's decision were available. The appellant's entire challenge rested on an erroneous
understanding of the Minister's functions and of the nature of the relevant rules of procedural fairness.

VI Conclusion
40  For these reasons, the appeal must be dismissed. I would award costs to the Attorney General of Quebec.
Solicitors:
Solicitors for the appellant: Desjardins Ducharme Stein Monast, Montréal,
Solicitor for the respondent: Department of Justice, Québec.
Solicitors for the mis en cause the Administrative Tribunal of Québec: Lemieux Chrétien Lahaye Corriveau, Québec.
Solicitor for the mis en cause the City of Levw City of Lévis, Lévis.
Solicitor for the intervener the Attorney General of Oniario: The Ministry of the Attorney General of Ontario, Toronto.
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Sta;e_ment of Environmental Values : Ministry of the Environment

1. INTRODUCTION

The Ontaric Environmental Bill of Rights (EBR) was proclaimed In February 1904, The
founding principles of the EBR are stated in its Preambile:

= The people of Ontario recognize the inherent value of the naturai environment.

= The peaple of Ontario have a right to a healthful environment.

= The people of Ontarip have as a common geal the protection, conservation and
restoration of the natural environment for the benefit of present and future
generations.

While the government has the primary responsibility for achieving this goal, Ontarians
shoukd have the means to ensure that it is achieved in an effective, timely, open and fair
manner. .

The purposes of the Act are:

* To protect, conserve and where reasonable, restore the integrity of the
environment;

« To provide sustainability of the environment by the means provided in the Act;
and

v To protect the right to a heaithfut environment by the means provided in the Act.

These purposes include the foliowing:

= The preventien, reduction and elimination of the use, generation and release of
pollutants that are an unreasonable threat to the integrity of the environment.

* The protection and conservation of biclogical, ecological and genetic diversity.

* The protection and conservation of natural resources, including plant life, animal
life and ecological systems.

= The encouragement of the wise management of our natural resources, including
piant life, animal life and ecological systems.

* The identification, protection and conservation of ecologically sensitive areas or
processes.

To assist in fulfilling these purposes, the Act provides:

= The means by which Ontarians may participate in the making of environmentaliy
significant decisions by the Government of Ontario;

» Increased accountability of the Government of Ontario for its environmental
deciston-making;

« Increased access to the courts by residents of Ontario for the protection of the
environment; and

* Enhanced protection for employees who take action in respect of environmental
harmt.

The EBR requires a Statement of Environmental Values from. all designated ministries.
The designated ministries are listed at:
Jhwanw. ebr.goy.on.ca/ERSWEB-External/content/index? js

f0=aboutTheRegistry.statement&f1=aboutTheRegistry.statement value&meanulndex=0 3

Statements of Environmental Values {(SEV) are a means for designated government
ministries to record their commitment to the environment and be accountable for
ensuring consideration of the environment in their decisions. A SEV explains:

* How the purposes of the EBR will be applied when decisions that might
significantly affect the environment are made in the Ministry; and

You
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fOntario  SiteMap  Frangais

View Ministry Statements of
Environmenta) Values
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b Ministry of Agriculture, Feod and Rural
Affairs

F Ministry of Consumer and Commercial
Relations

¥ Ministry of Culture

» Ministry of Economic Development and
Trade

¥ Ministry of Energy Science and Technology
b Ministry of Health and Long-Term Care

¥ Ministry of Labour

} Ministry of Municipal Affairs and Housing
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¥ Ministry of Transportation
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* How consideration of the purposes of the EBR will be integrated with other
considerations, including social, economic and scientific considerations, .which -
are part of decision-making in the Ministry. .
It is each Minister's responsibility to take every reasonable ‘step to ansurs that the SEV
is considered whenever decisions that might significantly affect the environment ars
made in the Ministry.

The Ministry will examine the SEV on a periodic basis to ensure the Statements are
current.

2, MINISTRY VISION, MANDATE AND BUSINESS

The Ministry of the Environment's vision is an Ontario with clean and safe air, land and
water that contributes to hsalthy communities, ecological protection, and
environmentally sustainable development for present and future generations.

The Ministry of the Environment develops and implements environmental legislation,
regulations, standards, policies, guidelines and programs. The Ministry’s research,
monitoring, inspection, investigations and enforcement activities are integral to achieving
Ontario’s environmental goals.

Specific details on the responsibilities of the Ministry of the Environmant can be found
on the Ministry website www.ene.gov,on.ca.

. 3. APPLICATION OF THE SEV

The Ministry of the Environment is committed to applying the purposes of the EBR when
decisions that might significantly affect the environment are made in the Ministry, As it
develops Acts, regulafions and pelicies, the Ministry will apply the following principles:

= The Ministry adopts an ecosystem approach to environmentat protection and .
resource management. This approach views the ecosystem as compased of air,
land, water and living organisms, including humans, and the interactions among
them,

* The Ministty considers the cumulative eoffects on the environment: the
interdependence of air, land, water and living organisms: and the relationships
among the environment, the economy and society.

* The Ministry considers the effects of its decisions on current and future
generations, consistent with sustainabie development principles.

= The Ministry uses a precautionary, science-based approach in its decision-
making to protect human health and the snvironment.

= The Ministry's snvironmental protection strategy will place priority on preventing
pollution and minimizing the creation of pollutants that can adversely affect the
environment.

* The Ministry endeavours to have the perpetrator of pollution pay for the cost of
clean up and rehabilitation consistent with the polluter pays principle.

* In the event that significant environmental harm is caused, the Ministry will work
1o ensure that the environment is rehabilitated to the extent feasible.

= Planning and management for environmental protection should strive for
continusus improvement and effoctiveness through adaptive management.

= The Ministry supports and promotes a range of fools that encourage
environmental protection and sustainability (e.g. stewardship, ocutreach,
education}.

= The Ministry will encourage increased ftransparency, timely reporting and
enhanced ongoing engagement with the public as part of environmental
dacision making.

Decisions on propesed Acts, regulations and policies reflect the above principles, The
ministry works to protect, restore and enhance the natural environment by:

* Developing policies, legislation, regulations and standards to protect the
environment and human health,
= Using science and research to support policy development, environmental
solutions and reporting,
= Ensuring that planning, which aims to identify and evaluate environmental
benefits and risks, takes place at the earliast stages in the decision- making
process;
* Undertaking compliance and enforcement actions to ensure consistency with

http:/fwww.ebr.gov.on.ca/ERS-WEB-External/content/sev.jsp?pageName=sevList&subPageName... 08/25/2010
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environmental laws, and
= Environmental monitoring and reporting to track progress over time and inform
the public on envirenmental quality,

In addition, the Ministry of the Environment uses a range of innovative programs and
initiatives, including strong partnerships, public engagement, strategic knowledge
-management, and economic incentives and disincentives to carry out its responsibilities.

4. INTEGRATION WITH OTHER CONSIDERATIONS

The Ministry of the Environment will take into account social, economic and other
considerations; these will be integrated with the purposes of the EBR when decisions
that might significantly affect the environment nesd to be made. In making decisions, the
Ministry will use the best science available. i will support scientific research, the
development and application of tachnologies, processes and services.

The Ministry will encourage energy conservation in those sectors where it provides
policy direction or programs.

5. MONITORING USE OF THE SEV

The Ministry of the Environment will document how the SEV was considered each time
a dacision on an Act, regulation or policy is posted on the Environmental Registry. The
Ministry will ensure that staff involved in decisions that might significantly affect the
environment is aware of the Ministry's Environmental Bill of Rights obligations.

The Ministry of the Environment monitors and assesses changes In the environment.
The Ministry reviews and reports, both internally and fo the Environmental
Commissioner's Office, on its progress in implementing the SEV.

8. CONSULTATION

The Ministry of the Environment believes that public consultation is vital to sound
environmental decision-making. The Ministry will provide opportunities for an opan and
consuitative process when making decisions that might significantly affect the
anvironment,

7. CONSIDERATION OF ABORIGINAL PEOPLES

The Ministry of the Environment recognizes the value that Aboriginal peoples place on
the environment. When making decisions that might significantly affect the environment,
the Ministry will provide opportunifies for invalvement of Aboriginal peoples whase
inferests may be affected by such decisions so that Aboriginal interests can be
appropriately considered. This commitment is not intended to alter or detract from any
conslitutional obligation the province may have to consult with Aboriginal peoples.

8, GREENING INTERNAL OPERATIONS

The Mhistry of the Environment believes in the wise use and conservation of natural
resources. The Ministry will support Government of Ontario initiatives to conserve
energy and water, and to wisely use our air, water and tand resources in order fo
generate sustainable environmental, health and economic benefits for present and
future generations,

The Ministry of the Environment is committed to reducing its environmental footprint by
greening its temal operations, and supporting environmentally sustainable practices
for ifs pariners, stakeholders and suppiiers. A range of activifies is being undertaken to
reduce the Ministty's air emissions, energy use, waler consumption, and waste
generation. These include: monitoring and reducing the Ministry's carbon footprint,
promoting energy and water conservation in ministry outreach and educational activities,
and supporting government-wide graening and sustainability initiatives,

The materials on this web site are protected by Crown copyright. You may copy and re-distribute any of the
Environmendal Bill of Rights information on this web site provided thal the contents remain unchanged and the
source of the contents is clearly referenced. You are not permitted to alter or add to the contents.

ONTARIO HOME | CONTACTS | HELP | SITEMAP [ FRANGAIS
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Under the Environmental Protection Act and the regulations and subject to the Fmitations thereof, thiy
Frovisional Certificate of Approval is issued to:

-

]
i

Rainy River Forest Products Inc.
504 Ninth Street North

P.QO. Box 5000

KENORA, Ontario

PN 3Y1

for the use and operation of a 11.0 hectare waste disposal site
hectares, with 2 maximum capacity not

(andfil) within a tota] site area of 45.0
to exceed 1,780,000 cubic meters,

all'in accordarice with the Jollowing plans and specificarions:
1. Application for a Certificate of Approval for 2 Waste Disposal Site dated June 8, 1995, signed by
ainy River Forest Products Inc, the KGS Group Report titled “RRFP Kenora,
Ontario Margach Landfill Certificate of Approval Amendment Application”, dated May 1995 and
the supporting information plans and specifications submitted therewith.

Letter from the Environmental Engincer, Rainy River-Forest Products Inc, dated August 81995,
and the attached fetter from the.Chief Geotechnjeal Engioeer/Hydrogeologist, KGS Group, dated
Angust 8, 1995, and the attached Appendix A (Policy 2 Deviation for Yron), Appeadix B (Estimates
of Infiftration into the Landfill), and Appendix C {(MOEE Memorandums Rainy River Forest
Products CofA #A6(X606). 't

Located:  Parts of Lot 13 and 14, Concession IV UTM Coordinates
Paccels 5483, 5497, 8013 and 5496 Zéne 16
Towaship of Jaffray and Melick E401000 N5515100

Kenora, Ontario

which includes the use of the site only Jor the dispos
‘site for additionai categortes of wasfes requires a
Certificate of Appraval). .

al of the following categories of waste {Note-

Use of the
new application and amendments to

the Provisonat

100% non-hazardous industrial

waste consisting of wood-room bark,

biosolids from the secondary treatment facility, sludge from the recycle fa
ground scrapings, boiler ash, fly-ash and clinkers.

primary darifier sludge,
cility, general woodwaste,
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DEFINITIONS:
a)  “Ministry” means Ministry of Favironment and Energy, Province of Oatario.
b)  “Director” means the Regiowal Director, Northern Ontario Region, Ministry of Eavironment and
Energy.
c) “District Manager”™ means the District Manager, Kenora District Office, Northern Ontario Region,
Ministry of Environment and Energy.
d) “Proponent” means Rainy River Forest Products Inc_ .
€) "Site” means the facility described in the Propocent's application dated June 8, 1995, in this

Provisional Centificate of Approval and in the supporting documentation referred to herein, to the
extent approved by this Provisiopal Certificate of Approval. '

and subject fo the following conditions:

°:

o1 ey

This Provisienal Certificate of Approval revokes all previously issued Provisional Certificates of
Approval and Notices issued under Part'V of the Eovironmental Protaction Act, R5.0. 1990,
issued to Rainy River Forest Products Inc. under Certificate of Approval No. A600606.

Requiremeénts specified in this Provisional Certificate of Approvai arc minimum requirements and
do not abrogate the nced to take all reasonable steps to avoid violating the provisions of applicable

. legislation. .
“The requirements of this Provisional Certificate of Approval are severable. If any requirements

of this Provisional Certificate of Approval or.the application of any requirements to this Provisional
Certificate of Approval to any circurnstance is held invalid) the application of such requiresnent (o
other circumstances and the remainder of this Provisional’ Certificate of Approval shall not be

affected thereby.

The Proponeat shall notify the Director, in writing, of any of the following changes within 30 daﬁ
of the change occurring:
i) change of the owner/operator of the Site or both;

if)  chaoge of address of the office of the Proponent or address of the new owner; and
ili)  any change in the legal name of the Certificate holder, or any change in business name or

style where applicable.
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A copy of the most current “Initial Notice” or "Notice of Change® (Form I, 20r3 of Ontarig
Regulation 182, as amended from time to time) filed under the fon Informag; shall
be included in the notification to the Director. :

or Province of Outario in the amount of 830,000 doltars and 00 cents ($830,000, ).

The Proponeat shall, three (3} years following the submission of the financial assurance required
by Condition Five (5) kerein, and every threc years thereafter nngil the final closure of the Site,
submit for the approva!l of the District Magnager, a documented estimate updatiog the costs of the
final closure of the Site. Within 30 days of the acceptance and approval of the estimate, the
Proponent shali adjust the finagcial assurance accordingly. '

Except as o.thenvisc provided by these conditions, the Site shall be operated in accordance with the
application dated June 8, 1995, and the Supporting information, plans-and specilications submitted
therewith, :

No bursiig of waste shall take place at the Site, '
Immediately t‘ollowini; the completion of the construction of the dike, the Proponent shai establisk
and carry out the following monthly monitoriog program:

~1he sdmpling locatio Lt out in Condilion } if) shall be established.+ be satisfaction of
e Disto Manager—Fhese. samp g locations may be-ch ged orabandonedandncw
locatioms may be added if-iiThe reasonableppition of the Disirict Manageritisnecessagy
t6°do 50 to ensyze hat representati samples are being colleeres

=1
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sigeam/tlow upgadient of the landﬁll{ULCl 38
h) cohyrol structy

ey

1i)

Prdponeht obtaing
Esnlts, the'ka

apged\o such frouency as

gpanen ﬁ ensuly tha 1*: oles and mypds) cments taken for the piupose of this
Kertificate of ApRroval are takén at a thne andih a Jochtion charadteristic ofA ¢ quality and
quantity of tie siream being sampled over the time period being monitofed.

on(n)(c o ay
iting from\time to ffme,

(1{1) shall b wsed.

L | * . " .
Diga gepérated By, the monjt6ring program oullidad in condnuoq,
bcconcl ive of

for the'purposes of\Jeterndining comhpliance dshallj:c dccmn.’d
the-f{jnimum eonceny non‘ \

’I
i) \/For the\purpos# of determining wheth
condition has been & cccd , the fo)lowi

Should the result of agAhgdividual sampi

X(1), theR an additidnal symple shall b
ok receipt Of the ifittial resulf and an
agdin exceeds Ahe value notad in
obtalqed, then the valuc shall bedieemed to
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it}  When an exceedence of the total phosphorus value noted in condition 11{1) occurs
as defined in condition 11(2) i), the Proposent shall take the foliowing measures:

(a) The tontrol structure at the property boundary shal te immediately
closed so that the discharge ceases;
(b) Water collected upstream of the control structure, at a location within

20 meters of the control stoucture, shall be sampled weekly and
analyzed for total phosphorus; .

{c) The coucentration of total phosphorus in water upstream of the control |
structure shall be reduced by uatural wetland attesuation or by
chemical treatment, by both methods or by a another method approved
in writing by the Director;

(d) The control structure at the property boundary may be apened so that
discharge reoccurs when the result of a sample collected in accordance
with condition 11 (2) i) (b) is less than or equal to the total
phosphorus value noted in condition 11(1).

12. By June 30, 1996, and by Junc 30 of every year thereaficr, the Proponent shall. submit to the
District Manager a gronnd water monitosing report prepared by an cxperienced - professional
hydrogeologist The report shail contain but is not lisited to the-following information: -

a) A section of text; maps and diagrams wbich sufficicntly characterize (he Site hydrogeology.

b) A location.map which locates the Site within the boundaries of a township, municipality or
surveyed/unsurveyed arca. . e,

c) A Site plan(s) which. locates: 1be -Site preperty beundariés; .the Gl area’ (active and-.
inactive); all surface water-bodies: ail significant landmarks (roads, pipelines, hydro lines,
etc); all néarby dwellings/ground water users; all monitsring wells with casing and water
level elevations; ground-water flow directions and ail surface water sampling locations,

d}  The report shall docunient the ground and surface water sampling protocol, and describe
any problems encountered duriag the sampling runs which may have impacted the reliability
of analytical results, .

€}  The data must be interpreted by the consultants and presented in a form that is easy 1o

" follow. Al analytical results for all parameters (dating back to the 1994 analytical results)

aluminum) must be presented geaphically on time-series graphs. Trends of ground water
quality must be presented graphically on Piper or Durov plots and intespreted.
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g)  QA/QCproys

8 T

i) The report must bave the conclusions and recommendations of the consultant, especially
they concera future sampling parameters, frequency and protocol.

After the first two (2) years, the frequeacy of submission of said report may. be reviewed aond

accepted upon approval in writing by the Director.

... 13. The P‘co;;oncnl is to submit an annual seport to the District Manager on or before June 30 of each
year. ‘The report will contain the: following informiation: -

. a) Total volnme of waste deposited in the Site. -
. b). . .The remajning life expectancy of the Site.
c) Axny operational problemns with the Site.

B B : CEE <& N . - o . ! '
© 14, . By October 31, 1995, thé Proponeat shall cleatly define the bouadaries of ‘the working area by
© - .+ installing permanent painted markers that will be visible during the winter months. .

1+ -

15: By October 31, 1995, the Propanent shall submit a Fise Management Plan to bé approved in
writing by the Director.

-

16. By June 1, 1996, the Proponent shall conduct an clcctromégncﬁc geophysical survey of the Site,
‘The purpose of the survey is to delineate leachate plumes migrating from the landfill area and to
assist in the mapping of subsurface bedrock topography.

7. By March 31, 1999, the Proponent shall submit a new water balance calculation based on all

available information on the property for approval by the Director. The water balance caleulation
shall include an estimate of leachate production at current, closure and post-closure conditions,

T fodiey)




T

: ; NSy of Ministere ge PROVISIONAL CERTIFICATE OF APPROVAy,
‘ W, Environment lEnwernerqent FOR A WASTE DISPOSAL SiT-
and Energy et de I'Energie NO. 46006 -
QOntario : o
h Page 7 of 10
H
18. By March 31, 1999, the Proponent shall submit aa evaluation of the effectiveness of the retention

19.

i 20.

Vi

»

s ) .
] l. .

2

1 oor a3}

- {6achate production acd chemisiry,

1 25}#8:«) v
26

pond as a contingency measure for exceedance of surface water.quality for approval of by the
‘Director. The evaluation shall take into coasideration but is not limited to, property wateg balance, .
site stratipraphy.and hydrogeology, surface and groiind water ..
and leachate flow paths. )

By Jamuary 31, 1996, the Proponent shall subrait for approval of the Director a contingency plan
detailing the remedial measures which will be implemented for control of the movement of
leachate and a method of treatment in the event that water qQuality impacts above the allowable
are detected or predicted to ocenr at or beyond the present property boundary,

The extraction of aggregate matcral from the Site s permitted provided that the extraction
activities do not impinge on the fill area.

The extraction of aggregale at the Site shall not be permilted within 1.5 metres of the bigh ground

water table,

Any pumping activities associated with the

aggregate extraction, including dewatering and well
construction, are probibited at the Site. : : : .o

The extraction of aggregate is probibited within thirty (30} meetres of the perimeter of the fill area,
Jifsons - see ammohmpnd-.
The :réron.r for.\ the impositiori of these conditions are as Pollows:

Conditions One (1) is to clarify that' this- Provisional Certificate of Approval sets out gjf of the

«Fequirements imposed with respect to this.sitc, other than requirements imposed by legislation,

Conditions Two (2) and Three (3) have been
this Provisional Certiicate of Approval.

included to clarify the legal rights and obligations of

Condition Four (4) is to ensure that the sitc is operated under the corporate, imited or the
Proponent's own name which appears on the application and supporting information forms
submitted for this Provisional Certificate of Approval and not under any name which the Director
has not been asked to consider. ' fo

Condition Five (5) is to ensure that finandal assurance s provided on a timely basis and jn an
amount adequate (on the basis of all the evidence presently available to the Director) to cover the
capital'and operating costs of the environmeatal measures for which it is provided.
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Condition Six (6) is included to provide an ongoing procedure by which the amount of financiaf

site.

Coodition -Seven (7) is to ensure ‘that the site is opdrated in accordance with the applic.:ation 1
submitted for the Provisional Certificate of Approval and not o a basis which the Director has not-

been asked to consider,

assurance can be revised to reflect accurately, changes in actual costs for the final closure of the

Condition Eight (8) requiring registration of the Ceriificate is that Section 46 of the Environmental
Protection Act prohibits any use being made of lands alter they cease to be used for waste disposal
purposes within 2 period of 25 years from the year in which such fands ceased to be used unless
the approval of the Minister for the proposed usc bas been given. The purpose of this provision
is to protect future occupants of the site and the eavironment from aay hazards which might oceur

as a result of waste being deposited on the site. This prohibition and potential hazard shouid be
drawn to the atlention of future owners and occupants by the Certificate being registered on title,
Condition Nine (9) is that burning of refuse may create a nuisance and nay cause eavironmentat
problems.

Conditions Ten (10) and Eleven (11) is that 2 monilorisg program is an integral pact of the
operating and development plan for the Site, and the operalion of this site without the monitoriog
program may ereate a hazard to the health and safety of aty person and would not be in the public

interest,
Condition Twelve (12), Sixteen (16), Seventeen: (17), Eighteen (18) and Nineteen (19) & to enisure

that the.appropriate steps are taken to minimize and control the impact offeatchate production’on
the natural environment and ta operate the site without such condition may result in hazard to the

"~ health’and safety of any one person or to the: natiiral environment.

¥ LT -

Condition Thirteen (13) is that the annual report will form an integral part of the landiill operation
and operation development as well as cosurin g that the development of the site is consistent with
the application and supporting docomentatios, To operale the site witbout such condition would
not be in the public interest and may create a hazard to the bealth and safety of any one person

or 6 the natural environment,

Condition Fourteen (14) is to allow an inspector to readily recognize the boundaries of the site
during any season. The operation of the site without such condition may create a hazard to the
health and safety of any one person and would not be in the public interest.

Condition Fifteen (15) is to reduce potential damage and environmental effects due to fire;

ar
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You may by written notice served upon me and the Environmental Appeal Board withia 15

days after receipt of this Notice, require a hearing by the Board.
Prolection Act, R.S.0. 1990 ¢. E-19, as amended, provides that the Notice requiring the hearing shall stage.-

is required, and;

r The portions of the approval or. each term: or

DATED AT THUNDER BAY this 2 “ ﬁ\' day of Sl;;:i{"m Eogn

Section 142 of the Enviroomental

condition in the approvaf in respect of which the hearing
2 The grounds on which you intend io rely ar the hearing i1 relation to eack portion appealed

In addition to these legal requirements, the Notice should also include:

3. The mame of the appellant;
4. The address of the appellant;
5. The Certificate of Approval number:
6 The date of the Certificate of Approvai;
7 The nome of the Director:
& The municipality withir which the site is located:
. And the Notice should be signed and duted by the appelian:.
This Notice must be served #pon:
The Secretary The Director )
Eavironmental Appeal Board Section 39, Environmental Protection Act
112 §t. Clair Ave. West AND- Ministry of Environment and Eoergy
St Floor o Northern Ontario Region £
Toronto, Ontario 435 James Street South : ’
M4V IN3 3rd Floor, Suite 331
. ‘Thunder Bay, Ontario
P7E 6E3

, 1995

073 ared}

Director

Section 39
Environmental Protection Act
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This 3 Extitlt ... referrediointhe .

aifcavit of ,

sSWom before me, [/ .

dayof 2

Abitibi-Consolidated Inc.

504 Ninth Street North T R COMRSSIONER £15.
P.Q. Box 5000

Kenora, Ontario

PON 3Y1

You are hereby notified that the Provisional Certificate of Approval No. A 600606, dated

September 24, 1995, which has been issued to Rainy River Forest Products Inc., is being amended as follows:

1. The name of the holder of the Provisional Certificate of Approval on the
first page of the Certificate is amended to:

Abitibi-Consolidated Inc.
504 Ninth Street North

P.O.

Box 5000

Kencra, Ontario

. BON 3Y1

2. The definitions are revoked and replaced with the following updated
definitions:

{z)

ncertificate" means Provisional Certificate of Approval No.
A 600606 dated September 24, 1995 ag amended;

{b) "Director" means a Director of Approvals Branch;
(¢) “District Manager" means the District Manager, Thunder Bay/Kenora
District, of the Northerm Region, Ministry of the Environment;
(d} "Ministry* means Ontario Ministry of the Environment;
{e) "Company" or "Owner" or "Proponent' means Abitibi-Consolidated
Inc.,; and
(f) "Site" means the facility described in the Proponent"s application,
the Provisional Certificate of Approval A 600606 and in the’
=l supporting documentation referred to herein, to the extent approved
i by this Notice.
3. on the first page of the Certificate, aluminum phosphate and calcium

1

carbonate from the lime silo are added to the categories of wastes that

may be disposed of at the Site.
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The reasons for the imposition of these amendments are as follows.:

The reason for amendment 1 is included to ensure that the correct name
of the Provisional Certificate of Approval holder is referred to.

The reason for amendment 2 is included to update the definitions that
are used throughout the Provisional Certificate of Approval.

The reason for amendment 3 is included to update the catagories of waste
that may bhe disposed of at the Site.

The following is added to Schedule "A" of the Certificate:

Letter and supporting documentation to A. Dominski, P. Eng., Ministxy of
the Envircnment from Christian Hansen, B.Sc., C.E.T., Environmental
Supervisor, Abitibi-Consolidated Inc., dated February 20, 19358 re: name
¢hange.

All other conditicns on the original Certificate as amended, are not affected
v this Notice, and remain in effect,

In accordance with Section 139 of the Environmental Protection Act, R.5.0. 1990 ¢. E-19, you

widy by written notice served upon me and rhe Environmental Appeal Board within 15 days after receipt of this
Notice, require a hearing by the Board. Section 142 of the Environmental Protection Act, as amended provides
that the Notice requiring a hearing shall state:

1.

2,

©N®oE

The portions of the approval or each term or condition in the approval in respect of which the hearing is
required, and; .
The grounds an which vou intend to rely at the hearing in relation to each portion appealed.

In addition to these legal requirements, the Notice should also include:

The nama of the appellant;

The address of the appeallant;

The Certificate of Approvai number;

The data of the Certificate of Approval;

The name of the Director;

The munlcipality within which the waate disposal site is located;
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And the Notice should be signed and dated by the appellant.
This Notice must be served upon:
The Secretary, The Director,
Environmental Appeal Board, Section 39, Environmental Protection Act,
200 Yonge St., 12th Fleor, . Ministry of the Environment,
Y0, Box 2382 AND 28Q Davigville Avenue, 3rd Floor,
- ‘oranto, Ontario. . Toronto, Ontario.

M4P 1E4 . M4S 1H2

DATED AT TORONTO this 14th day of April, 1998.

A. Domingki, P. Eng.
Directer -

Section 3%

Environmental Protection Act

H/st
o:  District Manager, Thunder Bay
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3 Ministry Ministére AMENDMENT TO PROVISIONAL CERTIFICATE OF APPROVAL
. of the de WASTE DISPOSAL SITE
Environment |'Environnement NUMBER A600606
1 Notice No, 1
i Ontario o
p\ ¥
. . 9_ Py
] P Abitibi-Consolidated Inc. ' ) GJ/' \,u‘*”
: 504 - 91k Street North ‘5@“
3 Kenora, Ontario
: i PON 3Y1
'y Site Location: The Margach Landfjl
: Jones Road
' Town of Kenora, District of Kenora -
«d
3y You are hereby notified that I have amended Provisional Certificate of Approval No. A600506

issued on September 29, 1995 for the Margach landfill, as follows:

.+ L The following flems are added to the list of plans and specifications:

..‘ Application for an Amendment 10 a Certificate of Approval for a Waste Disposal Site Abitib- Consolidated
, . Inc..prepared by Beak International Inc, and dated September, 2000. :

' 4. Abilibi- Consolidated Inc, Kenora Division Phosphorus Management Plan for the Margach Landfill prepared
by Beak Intemational Inc. and dated September, 2000.

* § Letter from B.Houle of Abitibi- Consolidated Inc. lo:E.Zalls_berg of the MOE dated December 28,20001e;:a
,  draftNolice to amend Provisional Certifiéate of Approval No A600606 : .

* 6. Lettet from E Zaltsberg of the MOE to -B.f-loulc of Abitibi- Consolidated Inc. dated January 11,2001 re: the
" groundwater monitoring program and the trigger mechanism. !

' B. Conditions 10i) to 10 vi} are revoked and replaced with the following new Conditions:

Condition 10 i) The Proponent shall conduct the surface water monitoring program in accordance with
Appendix 1 of ltem 5.

it) The Proponent shall conduct the groundwater monitoring program in accordance with
Appendix 2 of Ttem 5.

Conditions 11 (1) and (2) i), ii) are revoked and replaced with the following new Conditions:

Condition {1 (1) The Proponeat shall operate the landfill and associated works such that the concentration

Page 1 - NUMBER A600606




of total phospharus (TP) at SW-6 does not exceed 1.5 mg/L and the landfiil leachate does
not cause the calculated 5 year running aveiage TP concentration at SW-8 to exceed 0.

mg/L. The calculated 5 year running average TP concentration at SW-8 shall be based on
the weekly monitoring results collected at SW-3.

{2) For the purpose of determining whether the TP concentration of 1.5 mg/L. has been
exceeded, the following will apply:

Should the result of an individual sample exceed 1.5 mg/L, then an additional sample
shail be obtained within two (2) working days of receipt of the initial resuit and analyzed
for TP. If the result again exceeds the compliance leve! or if na second sample is
oblained, then the value shall be deemed to be exceeded.

Condition 12 f) is revoked and repiaced with the following new Condition:

Condition 12 f) The report shall identify the groundwater trigger mechanism to ensure compliance wilh the
MOE Reasonable Usc Guideline B-7 at the compliance location OW-9. The report shall
also identify contingency measures to be implemented at the site to put it in comphiance

with the Reasonable Use Guideline B-7.
Condition 12 h) is revoked and replaced with the following new Condition:

. Condition 12 h) Groundwater quality data at OW-9 must be compared by the consultant to the trigger
concentrations referred to in 12 f). If the groundwater monitoring data at OW-9 indicale
exceedances of the trigger concentrations and these exceedances are due 1o past or present
sile operations, then contingency measures referved to in 12 ) shall be implemented,

I. The following new Conditions are added:

Condition 24. By Jjune 30, 2001, and by June 30 of every year thercafler, thie Propoiient shall submit to the
‘District Manager a tolal phosphorus loading report which will contain interpretation of the
monitoring results at SW-6 and SW-8. .

fa e
i

Condition 25. Within one year of the issuance of this Notice the Proponent shall submit for the Dicector’s
approval a long teom plan to prevent or mitigate soif salinization due to land application of

leachate.

Condition 26. Within six {6} months of ihe is.suance of this Notice the Proponent shall instal] an approved
flow measuring device at SW-6.

The reason(s) for this amendment to the Certificate of Approval is (are} as follows:

The reason for Condiftion 10 i) is 1o ensure thal the surface water monitoring program will be condicted by the
Proponent in accordance with supporting documentation submitted,

Page 2 - NUMBER A600606




The reason for Condition 10 it) is to ensure that the groundwater monitoring program will be conducted by the
Proponent in accordance with supporting documentation submitied.

"1

: 5 The reason for Condition § [ {1} is to specify the compliance level for the iota] phosphorus concentration a
SW-6and SW-8.

1

.1 Thereason for Condition 11 (2) is to determine the exceedance above the compliance level for total phosphorus
al SW-6,

The reason for Condition 12 f) is to ensure that the groundwater trigger mechanism and contingency measures
are in place.

.i  The reason for Condition 12 h) is to ensure that if there are exceedances of trigger concentrations at compliance
location OW.9, and if they are due to past or present site operations, then necessary contingency measures shall
beimplemented.

The reason for Condition 24 is 10 ensure that an annyal feport on total phosphorus loading from the sjte will be
"1 submitted 1o the District Manager. ’

The reason for Condition 25 is to ensure that a long term strategy (o prevent or mitigate soif salinization due 1o
: i land application of teachate will be submitted for the Director's approval.

The reason for Condition 26 is to ensure that an approved flow measuring device is installed at surface water *
' stalion SW-6.

o 4

' This Notice shall constitute part of the approval issued under Provisional Certificate of Approyal -
i No.A600606 dated September 23, 1995,

, 4 accordance. with Section 139 of the Environmental Protection Act, RS.O. 1990, Chapter E-19,
.+ o5 amended, you may by written Notice served upon me, the Environmental Appeal Board and in .

accordance with Section 47 of the Envirommental Bill of Rights, 5.0. 1 993, Chapter 28, the
* Environmental Commissioner, within 15 days after receipt of this Notice, require a kearing by the
, Board. The Environmental Commissioner will Place notice of your appeal on the Environmental
Registry. Section 142 of the Environmental Protectior Act, provides that the Notice requiring the
! hearing shall state-
" Thcpom'onsofl.hcapproval or cach term or condition in the approval in respect of which the hearing is required, and;
2 Tbcgwmdsonwbicbyouinlaﬂtordyalﬂ)ebcaﬁnginrdaﬁonlogc_bporﬁonappcak&

; The Notice should also fnclude:

3. Themme of the appellant;
4. Theaddressofthe 2ppellant;
5. TheCatificate of Approval manber;

Page 3 - NUMBER A600606




l The date of the Certificate of Approval;

6.
1 The name of the Dircclor;
8, The municipality withia which the waste disposal site is located:

And the Notice should be signed and dated by the appellani,

This Notice must be served upon:
The Secretary The Environmental Commissioner The Dicector :
Envirosmemtl Appeal Board 1075 Bay Street, 6th Floor Scction 39, Eavironmental Protection Act
2300 Yonge S, 12tx Floor Suite 605 “Ministry of the Environment
P.0. Box 2382 AND Toronto, Ourwio AND 2.8t Claic Avenue West, Floor 124
Toronte, Qutario M3S 2B1 Toranto, Ontario ’
M4P JE4 May ILS

* Further information on Ihe Environmental Appeat Board’
from the

s requirements for an appeal can be obtained directly

Board at: Tel: (416} 314-4600, Fax: (416) 3144506 or www.eri.gov,onca
This instrument is subject to Section 38 of the Environmental Bill Of Rights, that allows residents

of Ontario to seek leave to appeal the decision on th

{0 appeal within 15 days from the date this decision is Placed on the Environmental

accessing the Environmental Registry at www.ene.gov.on.ca,
appeal period ends.

is instrument, Residents of Ontario may seek leave

Registry. By
youcan determine when the leave to

.Dre above noted waste disposal site is approved under Secrion 39 of the Environmental Protection Act.

DATED AT TORONTO this 15th day of January, 2001

EZ/
< District Manager, MOE Kenora
Btrian Houle, Abitibi Consolidated Inc,

Andrzej Dominsks, P.Eng.
Director _
Section 39, Environmental Protection Act
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Appeadix I: Surface Water Monitoring Program

(A) Phosphorus Management
Monitoring Location Frequency Parameters
Margack Landfill:
SW6 Weekly  Total Pbosphorys,
Flow (using an approved flow measusing device),
Water Elevation in constructed wetland
SW-2, SW.7 Weekly  Total Phosphonus, oo
‘ Flow (estimated using an approved method
Laurensons Creek:
sSw-3 Weekly  Total Phosphorus
SW9, ML-1 Moathly  Total Phosphorus
Natural Background:
SW-1, RLT Monthly  Total Phosphorus
(B) Other Parameters Management
Mosnitoring Location Number : Parameters
Samples Spring Suvmmer Fall
Fer Year (Apr., May) Qun. te Aug.) {Sep. to Nov)
Margach Landfilt:
SW-2, SW-6, SwW-7 8 SETA,B. C SETA,B.C.D SETA,B,C
Laurensons Creek:
Sw-g 3 SETA.B.C SETA.B.C,D SET A, B C
SW-9, ML-1 3 SETA.B.C SETA.B,C,D SETA,B,C
Natworal Background:
SW-1, RLT 3 SETA,B,C  SETA,B.C,D SETA,B.C
Special Studies: .
SW-2, SwW-¢ 4 Resin and Fatty Acids (RFA's);
BOD,
Internal Lab Testing (ACH External Lab Testing (Raviro-Test)
SET A SET B SETC SET D
(Field Testing) (Lab Testing) (Lab Testing) (Extended List)
pH pH pH Calcium
Conductivity Conductivity Conductivity Mignesium
Total Dissolved Solids( Potassiom
Alkalinity Ammonia
Hardness Nitrate: plus Nitrite
Chioride Chemical Oxygen Demang
Sodiom Total Organic Carbon
Sulphate Tannin & Lignin
Total Kjeldahl Nitrogen  Atuminum
Total Phosphorus Barium
Phenols Iron (Fe +3)
BOD, Mangancse
Zine




Appendix 2: Groundwater Monitoring Program

(A) Phosphorus Management

Monitoring Location Nomber  Parameter
Samples
Per Year
te: '
ow.71 .} 3 . Total Phosphorus
Groundwater: e (-B/ por® )
DH:2, oW-6,§p-1)* 2 Total Phosphoris (May and July)
DP-3,(pP-4
DH-6, OW-1, OW-2, 3 Total Phosphorus

OW-4, OW-8, OW-9

Praxy:
,oo,..h /;omc“nf 3 Total Phosphorus

{B} Other Parameters Management

Monitoring Lecation Numher Parameters
Samples Spring Summer Fan
Per Year {May) July) (October)
Leachate:
@ 3 SETA,B,C SETA,B,C,D  SETA.B,C
dwates: '
DH-2, OW-6,DP-1)) 2 SETA,B,C SETA,B.C,D
0P3.GF
DH-6, OW-1, OW-2, 3 SETA.B,C SETA B.CD SETA.B,/C
OW4, OW-§, OW-9
Proxy:
3 SETA,B,C SETA,B.C.D SETA.B. C
Special Studies;
DH-6, OW-1, OW-2, 1 Resia and Fatty Acids (REA’s):
OW-4, OW-8, OW-9 BOD, o
Internal Lab Testing (ACH) Externai Lab Testing (Enviro-Test)
SET A . SET® SETC SET D
(Fiedd Testing) (Lab Testing)  _ {Lab Testing) (Bxtended List)
Groundwater pH pH Caléium
Elevation Conductivity Conductivity Magnesium
Total Dissolved Solids Potassium
Alkalinity Ammonfa
Hardness Nitrate plus Nitrite
Chloride Chemical Oxygen Demand
Sodium ‘Total Organic Carbog
Sulphate Aluminum
Total Kjeldahl Nitrogen  Barium
Total Phosphorus Ivon (Fe +3)
Phenols Manganesc
_ Zinc
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alfidavit of .
“ swomn before me, s ..., S
o~ day ot 20
A COMMSIIONER,
Ministry Ministére AMENDMENT TO PROVISIONAL CERTIFICATE OF
of the de - R APPROVAL
Environment [I’Environnement WASTE DISPOSAL SITE
NUMBER A600605
Notice No. 3

Ontario

Abitibi-Consolidated Company of Canada
1155 Metcalfe Street, Suite 800
Montreal, Quebec

H3B 5H8

Site Location: The Margach Landfill
Jones Road -~
Kenora Town, District Of Kenora, Ontario

You are hereby notified that I have amended Provisional Certificate of Approval No. AG00606 issued
on September 29, 1995 and amended by Notices dated April 14, 1998 and January 15, 2001 for a Waste
Disposal Site, as follows:

The name and address of the Company has changed:

FROM: Abitibi-Consolidated Inc,
504 - 9th Street North
Kenora, Ontario
PON 3Y]

TO: Abitibi-Consolidated Company of Canada
1155 Metcalfe Street, Suite 300
Montreal, Quebec
H3B 5H8

All in accordance with the letter dated December 17, 2001 from Sylvain Aird, Abitibi-Consolidated Company of
Canada and supporting documentation from Stikeman Elliott, Barristers & Solicitors. :

This Notice shall constitute part of the approval issued under Provisional Certificate of
Approval No. A600606 dated September 29, 1995,

In accordance with Section 139 of the Enviropmental Protection Act, RS.0. 1990, Chapter E-19, as
amended, you may by written notice served upon me and the Ernvironmental Review Tribunal within 15 days
after receipt of this Notice, require a hearing by the Tvibunal. Section 142 of the Environmental Protection Act

» provides that the Notice requiring the hearing shall state:
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The portions of the approval or each term or condition in the approval in respect of which the hearing is required, and;
The grounds on which you intend to rely at the hearing in relation to eagh portion appealed.

The Notice should also include:

3 The name of the appeliant;
4, The address of the appellant;
s, The Certificate of Approval number;
6. The date of the Certificate of Approval:
7. The name of the Director;
8. The municipality within which the waste disposal site is located;
And the Notice should be signed and dated by the appellant.
This Notice must be served upon: l
The Secretary* . - The Director
Environmental Review Tribunal Section 39, Environmental Protection Act
2300 Yonge St., 12th Floor Ministry of the Environment
P.0. Box 2382 AND 2 8t. Clair Avere West, Floor 12A
Toronto, Ontario Toronto, Ontario
MA4P 124 M4V ILS

* Further information on the Environmental Review Tribunal’s requirements for an appeal can be obtained directly from
the
Tribunal at: Tek: (416} 314-4600, Fax: (416) 314-4506 or wWW.ert.gov.on.ca

The above noted waste disposal site is approved under Section 39 of the Environmental Frotection Act.

@ DATED AT TORONTO this 231 day of October, 2002

K., o

[THiS NOTICE WAS MAILED

N_ Qe 29, Ao,

B2 Karlene Chang

(Signed) Director
R Section 39, Environmental Protection Act
NB/
¢ District Manager, MOE Thunder Bay
Kenora Area Office
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. ACOMMISIONGN BT8
Ministry . Ministére AMENDMENT TQ PROVISIONAL CERTIFICATE OF APPROVAL
of the de - WASTE DISPOSAL SITE
Environment IPEnvironnement ' NUMBER A600606
Naotice No, 1

issue Dale: October 11, 2007

Ontario

Abitibi-Consolidated Company of Canada
504 Ninth Street North

P.0. Box 5000

Kenora, Ontaric

PON 3V

Site Location: Margach Landfill
Part Lot Part 13 and 14, Concession IV
City of Kenora, District Of Kenora

You are hereby notified that I have amended Provisional Certificate of Approval No. 4600606 issued
on September 29, 1995, and amended on April 14, 1998, January 15, 2001, and October 23, 2002 for the

Margach landfill , as follows:
1. The following new Conditions are added:

27.  Inaddition to the waste types listed on page one of the originat certificate of approval, the site is
approved for the disposal of solid non-hazardous building demolition debris consisting of wood,
plastic, asbestos and associated materials, all i accordance with items 7, 8 and 9 of Sehedule

“A?)
.

28.  The demolition debris, mentioned ini condition 27, shall originate at Abitibi-Consolidated
Company of Canada (Kenora Division) properties only and be received at a rate which shall not
exceed 600 cubic meters per day and 50,000 cubic meters in tota],

29, The site is not approved for the accumulation, sorting or transfer of recyclable mateiials or of
inert materials except when the inert materials are to be used as cover. .

IL. The following Ytems are added to Schedule "A":

7. - Application for an Amendment to a Certificate of Approval for a Waste Disposal Site, signed by
Michael O'Flaherty, Project Manager, Abitibi- Consolidated Inc, and dated May 7,2007.

8. Email from Mr.Bert Smith, Principal, KGS Group, fo Alan Tan, MOE, dated August 27, 2007,

providing Asbestos Waste Management Pian / Asbestos Transportation Plan from Abitibi
Consolidated and its demolition contractor Delsan Services Environmentaux Iuc.
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9. Letter from Michael O'Flaherty, Project Manager, Abitibi Consclidated, to City of Kenora, dated
September 26, 2007, providing responses to the comments of City of Kenora,

The reason for this amendment fo the Certificate of Approval is as follows:

To approve the acceptance of the demolition debris from the demolition of Abitibi-Consolidated Company of
Canada (Kenora Division) properties, all in accordance with the application dated May 7, 2007.

. This Notice shall constitute part of the approval issued under Provisional Certificate of
Approval No. A600606 datcd September 29, 1995, as amended.

In accordance with Section 139 of the Ernvironmental Protection Act, R.S.0. 1990, Chapter E-19, as amended,
you may by written Notice served upon me, the Environmental Review Tribunal and in accordance with

' Section 47 of the Environmental Bill of Rights, 5.0. 1993, Chapter 28, the Environmenial Commissioner, ]

within 15 days after receipt of this Notice, require a hearing by the Tribunal. The Environmental
Commissioner will place notice of your appeal on the Environmental Registry. Section 142 of the
Environmental Protection Act, provides that the Notice requiring the hearing shall state:

1. The portions of the approval or each term or condition in the approval in respect of which the hearing is required, and;
2. The grounds on which you intend to rely at the hearing in relation to each portion appealed. .

The Notice should also include: .

3. The name of the appeliant;
4, The address of the appellant;
5. The Certificate of Approval number;
6. ' The date of the Certificate of Approval;
7. The name of the Director;
- 8. The mushicipality within which the waste disposal site is located;
And the Notice should be signed and dated by the appellant.
This Notice must be served upon:
The Secretary* The Ervironmental The Director .
Enviropmental Review Tribunal Commissioner _ Section 39, Enviranmental Protection At
2300 Yonge St., Suite 1700 . 1075 Bay Street, Gth Floor Ministry of the Environment
P.O, Box 2182 AND Suite 605 AND 2 St Clair Avenue West, Floor 12A
Toronto, Ontaric : Taronto, Ontaria Toronto, Ontario
M4P 1E4 M58 2Bl M4V ILS

* Further information on the Environmental Review Tribunal’s requirements for an appeal can be obtained direetly ﬁ-om:ﬂm
Tribunatat: Tel: (416) 314-4600, Fax: (416) 314-4506 or www.ert.gov.on.ca . :

This instrument is subject to Section 38 of the Environmental Bill of Rights, that allows residents of .
Ontario o seek leave to appeal the decision on this instrument. Residents of Ontario may seck leave fo appeal
within 15 days from the date this decision is placed on the Environmental Registry. By accessing the -
Environmental Registry at www.ene.gov.on.ca, you can determine when the leave to appeal period ends,
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The above noted waste disposal site is approved under Section 39 of the Environmental Protection Aet.

DATED AT TORONTO this 11th day of October, 2007

(loa Mgt

Tesfaye Gebrezghi, P.Eng.
Director
Section 39, Environmental Protection Act

AT/
¢:  District Manager, MOE Kenora
J. Bert Smith, KGS Group
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This is Exhilt | ... farredtointhe .
affidavit of
SWOIT DONONE O, WS ......rvvsscnmsn : j’ v“ 2 5 [f /]
day of 20
)' ACCRMERSTORER. ETC. Ministry of the Environment
r Ontano : Ministare de Environnement
AMENDMENT TO PROVISIONAL CERTlF_!CATE OF
. APPROVAL.
WASTE DISPOSAL SITE
NUMBER AB00606
Notice No. 2

lssue Date: July 29, 2010

Abitibi-Consolidated Company of Canada
PO Box 5000 Stn Main

Kenorz, Ontario

PON3Y1

Site Location: The Margach Landfili
Part Lot Part 13 and 14, Concession IV
City of Kenora, District Of Kenora

You a,l*e hereby notified that I have amended Provisional Certificaie of Approval No. 4600606 issued
on September 29, 1995 and amended on April 14, 1998, January 15, 2001, October 23, 2002 and October 11,
2007 for a Waste Disposal Site (Iandfill) , as follows: .

L Conditions (5) and (6) of this Certificate are hereby revoked and replaced with the following
new Condition (5):

Financial Assurance

5.1  Within twenty {20) days of issuance of this notice the Owner shall submit to the
Director, Financial Assurance, as defined in Section 131 of the Act, for the amount of
two million ninety-four thousand six hundred and seventy dollars (CADS$2,094,670).
This Financial Assurance shall be in 2 form acceptable to the Director and shall
provide sufficient funds for the Site's final closure and ongoing environmental
monitoring and maintenance. .

52 Commencing on March 31, 2013 and at intervals of three (3) years thereafter, the
Owner shall submit to the Director, a re-evaluation of the amount of Financial
Assurance to implement the actions required under Cendition 5.1. The re-evaluation
shall include an assessment based on any new information relating to the
environmental conditions of the Site and shall include the costs of additional
monitoring and/or implementation of contingency plans required by the Director
upon review of the closure plan and annual reports. The Financial Assurance must be
submitted to the Director within twenty (20) days of written acceptance of the
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- re-evaluation by the Dixector.

5.3  Commencing on March 31, 2011, the Owner shall prepare and maintain at the Site an
updated re-evaluation of the amount of Financial Assurance required to implement
the actions required under Condition 5.1 for each of the intervening years in which a
re-evaluation is not required to be submitted to the Director under Condition 5.2. The
re-evaluation shall be made available to the Ministry, wpon request.

54  The amount of Financial Assurance is subject to review at any time by the Director
and may be amended at his/ber discretion. If any Financial Assurance is scheduled to
expire or notice is received, indicating Financial Assurance will not be renewed, and
satisfactory methods have not been made to replace the Financizl assurance at least
sixty (60} days before the Financial Assurance terminates, the Financial Assurance
shall forthwith be replaced by cash.

The reason for this amendment to the Certificate of Approval is as follows:

The reason for Condition (5) is to ensure that sufficient funds are available to the Ministry
to clean up the Site in the event that the Company and/or any future owners are uneble or
unwilling to do so. -

This Netice shall constitute paxt of the approval issned under Provlsmnal Certificate of

Approval No. A600606 dated September 29, 1995

In accordance with Seciion 139 of the Environmental Protection Act, R.S.0. 1990, Chapter E-19, as

amended, you may by written notice served upon me and the Environmental Review Tribunal within 15 days
after receipt of this Notice, require a hearing by the Tribunal. Section 142 of the Environmental Protection
Act, provides that the Notice requiring the hearing shall state: :

I
2:-

PNt s

The porticns of the approval or each term or condition in the approval in respect of which the hearing is required, and;

The grounds-on-which you intend torely at the-hearing in relationto eack-portiomrappealed:m ===~ wmimmmems —o cosciiinns o

The Notice should also include:

The name of the appellant;

The address of the appellant;

The Certificate of Approval number;

The dats of the Certificats of Approval;

The pame of the Director;

The municipality within which the waste disposal site is located;

And the Notice should be signed and dated by the appellant.

This Notice must be served upon:

The Secretary* The Director
Environmmental Review Tribunal Section 39, Environmental Protection Act
655 Bay Street, }5th Floor . Ministry of the Enviropment

Toronto, Ontario . AND 2 St. Clair Avenus West, Floor 124,
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Toronto, Ontano
M4V 1LS

* Further information on the Environmental Review Tribunal’s requirements for an appeal can be obtained direcly from

the

_Tribunal at: Tet: (416) 314-4600, Fax; (416) 314-4506 or www.ert.gov.on.ca

The above noted waste disposal site is approved under Section 39 of the Environmental Protection Act.

DATED AT TORONTQ this 29th day of July, 2010

‘THIS NOTICE WAS MAILED

ON jd\u 30, 010
s

(oe Mlissp i

(Signed)

DL/
¢:  District Manager, MOE Kenora ¥

Tesfaye Gebrezghi, P.Eng.
Director )
Section 39, Environmental Protection At

J. Bert Smith, Principal, Kontzamantis, Graumann, Smith, McMillan Ine.
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ABITIBI N ,h /
ONSOLIDATE This &s Extiott .22 . roferred to in the .
c *OLIDATED amcavitof .. 30 Kk TTIST L0 v C
oot NG D ST 20 10
Novermber IL, 2005

435 Jomes Siveet Seath ‘ .
3" Floor Snife 331 ?d, >

Thunder Bay, Ontarip
P7E 687
Tel (807) 475:-1690, Fax (807)473-3160

Attention: | Mir. Rod Adars, MOE District Manager (by Fax - hardeapy to RBoivin) () fa gt

_Wm T
Ontarie of the Environment - '
Thunder Bay District Office .

Subject: M ite, C.ofA. Financial rance

As per condition 5 and 6 of Cextificate of Approval AG600606, an update of the calculation of
financial asstravce required for Margach Landfill is attached. Within this calculation, it is

a financial assursnce of $1,760,227 is reguired to cover future costs for ;
contingency plans, planned closure of Margach Landfill and long term maintepance of the
25 years of post closure. -

ial assurance for Margach Landfil) is $1,796,511 which is about $30,000 more
than this 2005 update indicates. This reduction is in part based on updates to inflation and
hich were provided by the MOE.

It wore documentation or clarification is required; please do not hesitate to phone me at (807)
467-3351 or ¢-mail brian_houle @abicon.com. ;

%;‘ i

errick Lindgren Roberta Shumka Orlo Mejiz  Jean-Claude Paradis
Ray Bpivin (by fax 468-2735 and hardcopy) .
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TN KONTZAMANIS * GRAUMANN ~ SMITH » MACMILLAN INC.
. D CONSULTING ENGINEERS & PROJEGT MANAGERS
GROUP |

Novembér 14, 2005 File No. 05-0001-03

Abitibi-Consatideted Company of Canada
504 Ninth Street North
P.C. Box 5000

ATTENTION: Mr. Brian Houle
. ; Environmental Saperintendent

_RE:  Margach Landfill Site, Kenora
g avisional Ceriificate of Approval No. AGOCE608
Inancial Assurance

- . 3
p has updated the revisw of the financial assurarnice requiremnents for: the Abitlbi-
ted Company of Canada (ACCC) Margach landfll site. Reference was made o the
Ontaric Ministry of Ervironmant (MOE) document “Procedures for Financial Azsurance — Part
XM, Ontatio Environmental Protection Act™ (May 1986). When preparing the report, KGS Group
also applisd methods developed in consultation with MOE during the financial assurance.review
for the ACCC Mclrvine landfil sife in Fort Frances, Ontario, in 2001." The Margach landfill s
operated| under the MOE Cerlificate of Approval (C .of A) No. AB00806, ameried
January 24, 2001, - - ;

FINANCIAL ASSURANCE REQUIREMENTS

For & private landfifl, the financisl assurance cost estimation must address the following itsma,
based onjthe 1996 EPA Guide, Appendix A:

Contingency Programs (leachats treatment, hydrogeology studies, etg,)
ioseout :

Consolid:

1.
2, Fiarned G

3.]  Long Term Moniforing and Maintsnance
4, Emergency Closeout (before tha site capacity is reached)

In previoys discussions with MOE for the ACCC Mclrvine Landil, it was agreed that ftam 4,
Emergengy Closeout, was not required provided that financial asstrance was in place for the
Planned Gloseout of the site, : . _

) wmm' MHACIM M40 OR3-S (1, oty - ALY Maruch LKL TR S fgy
STRUCTURALR EOTEBHNI_GA!.IENWRQNMEWALIMLWEOLOGYIMFIFEGWAEIRECHMIGMELEGWCAL
. HOFLR &85 WAVERLEYST, WINN{PEG, MANITOBAR3T 5P4 PH(204}886-1209 FAX:(204)898.0784
F60SQUIER PLAGE, THUNDER BAY. ONTARIO, PTB SM2 PH: 807)345-2235 FAX:(BO7)345-343%

twad | B e KGSteenr, Conn
 Aar atn - Lo TGE%




MOE KENORA Fax:8074882735 Nov 25 2005 11:23 P.04

10  GONTINGENGY PROGRAM DURING OPERATION

A flow measuring weir hes been installed at SW-6, as required by the Amended C of A,
Conditfon) 26, A long term plan to prevent or mifigate sail salinization dug to fand application of
leachate has been submitted to MOE as per the Amended C of A Condition 25. ' The arnual
hydrogocjogical report (submitted by June 30 cach year) identifies the groundwater trigger
mechanigm to ensure compliance with the MOE Reasonabie Uise Guideline B-7 at location OW-
ingency measures (if required), pius Total Phosphorus monitoring at the discharge
6 and confingency (if required), consistent with the amended Provisional Ceriificate of
Approval| No. ASD0808. The cost allowancs for the contingency program includes annual

eachate - The orginal deaign of the solid non-hazardous wagdwaste landfill was
dilution attenustion of leachate within the musikey bog area to the wast of the landfif,
The goutheast portion of the landfill has been cappad to promote runoff and to minimize
: Under the Amanded C of A, tha leachate Is collected by a series of perimetsr
ditchies afud directed to @ leachats retention pond that discharges to @ constrycted wetland west
dfitl. The welands provide storage of the leachate and biofogical treatmant through
of sediment, adsarption of phosphorus arid direct uptake of phoaphiorys by the
=getation.  Both surface water discharge and groundwater quality are monitored
. and assessed to ansure that tha applicable water quality guldelines are met. Whan
the tandfll site Is closed with 2 ciay cap, teachate production wll be reduced significantly, such
that the natural atlenuation is anticipated to be adequate. - .

Landfl} Gas — This woodwaste landfil s located within a remate area with the watér table near
surface and the closast resident at approximately 1 km. Landfill gas fa not a concem at the

Hydrogeological Study — A detalled hydrogeological study was completed for the initial site
process In 1985, An update hydrogsulogical study was completed in conjunction with
application for an amendment to the C of A. Annual reviews are 2lso done in
assodialion with the annual monitoring program, No contingency program is required for
hydrageoiogical studies. _ ) f

The congeptual closure cost estimate for the landfiil was updated based on the Tecent cosat
incurred In 2003 to cap a B.7 hectare area at the Mud Lake landfll. Based on a cost of
$88,300 fna {2003) for grading, cover and revagetation, the 10-ha site would cost $8£3,000 to
close, plus approximately $22,000 for ditching and fencing and 10% enginzering for a total of
$1,006,500 (2003 dollars). The Inflated fotal closure cost, using annual inflation) at 4%, Is
} to be $1,090,000 In 2005 and $1,434,368 in 2012, the projected closure date,

ST OF LONG TERM MONITORING

The amgunt of financial assurance should include the one time cost of installation of any
additional monitoring facilities {alfiow $11,000), plus the post clostre annual cost for sampling
and analy2ing ($8,500/yr) and assessing/reporting on the results ($8,500A), astimated to be a
total of $17,000 in 2005 dollars, Long-term monitaring is assumed to be for 25 years, baginning
in the closure year, :




.

MOE KENORA Fax: 8074682735

Pagie 3
Mr. Hou!é

40  TOTAL FINANCIAL ASSURANCE

Nov 25 2005 11:23 P.05

A summary of the leachate contingancy, closure and post closure activitles and costs are
summae on Table 1. The total annual costs for these activities unth the year 2035 are

summarized on Table 2. The present valus of total

expenses induding contingency, closure

and 25 years of post closure monitoring ls $2,374,843 in 2012 dollars (closure dats) and

$1,760,227 in 2005 doliars,

Please contact Bert Smith (204) 478-3220 # you have any questions.

Sincerely|

Py

" J. Bert Srpith, P.Eng.
Principal

MPS/af
Enclosure
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-

TABLE
CONTINGENCY, CLOSURE AND POST CLOSURE ACTIVITIES AND COSTS

{odl
3 $ 8,600.00| Annual payment |Postclosure site inspections and rouline mainionanee
4 $ 8,500.000 ) Annuat payment’ |Waste moriforing, lab analyses and Teport preparstion
5 $ 1 .00 | Ona-time ont |Repai ‘dmggemﬂof m%mﬂs .
10.0 hectares Site area requiring final cover application and seud
10.4 hectares
16%

reentane - Jinterast (diseoind) rata

Valuas for infiation fate (4%) and interast (discourst) rats (4.37%) ars based on current MOE recommended raies,

500107 bk xis
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TABLE 2 :
TOTAL CONTINGENCY, PLANNED CLOSURE AND POST-CLOSURE COSTS
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Minlstry of the Environment Minlstére do I'Environnement
Environmental Assassment and Direction das évaluations ot des M
Approvals Branch autorisations enviromnerentates n a r Io
Floor 12A Etage 12A .

28tClalr Ave W 2av StChir 0

Teoronto ON M4V 1LS Toeronte ON M4V 115

Fax: (416)314-8452 Télscopleur ; (416)314-8452

Telephone: (416} 314-8225 Téléphone; {416) 314.8225

January 28, 2005

Douglas D, Raoul, Environmental Superintendent RECEIVED
Abitibi-Consolidated Company of Canada

504 Ninth Street North, P.0. Box 5000 FEB 0 1 2005
Kenorz, Ontario

PON 3Y1 B
Dear Sir'Madam:

Re: Financial Assurance for Certificate of Approval ; Waste Disposal Sites No. A600606
Compliance With Condition No. 5, Submission of Financial Assurance

We acknowledge receipt of letter dated January 26, 2005, from the Canadian Imperial Bank of
Commerce, enclosing amendment No. AMDO003, also dated January 26, 2005, amending Letter
of Credit No. SBGM 702796 to incorporate the beneficiary's address as requested in our letter of
Janunary 10, 2005, This amendment will be forwarded to our Business and Fiscal Planning

Branch.

If you have any questions regarding the above, please contact Brad Ross at the above phone
number.

Yours truly,

e

y

Ian Parrott, P.Eng,
Director
Section 39, Environmental Protection Act

¢: District Manager, MOE Thunder Bay District Office
Area Supervisor, MOE, Kenora Area Office




e B

Richard Brown, MOE, Business and Fiscal Planning Branch




By UPS Courier
28 January 2005

To:  Ministry of Environment
Environmental Assessment and Approvals Branch
2 8t.Clair Avenue West, Floor 12A
Toronto, Cntario
M4V 115
Attn:  lan Parrot

Re:  Letter of credit No: SBGM702796
Applicant Abitibi-Consolidated Company Of
Canada
11585 Metcalfe Street, Suite 800
Montreal, Quebec H3B 5H2

Dear SirMMadam:

B

. Trade Finance Centre

rPEaE

We enclose herewith the original amendment to the above referenced Standby Letter of Credit. This
amendment is processed in accordance with your letter dated Janaury 10, 2005.

For any Inquiries, please contact our office Hue Quoc Tang @ (514) 876-4766.

Please direct your correspondence to CIBC, 1155 Rene Levesque Blvd. West, 12th Floor, Montreal,

Quebec H3B 3Z4 Attn: Standby Letters Of Cradit quoting our reference.

Cc:

Abitibi-Consolidated Company Of
Canada

1155 Metealfe Street, Sulte 800
Montreal, Quebec H3B 5H2

Attn: Caro! MacArthur (fax: 394-2267)

08612 ~ CCSC ~ Toronto, Ontario
Attn: Teresa Sarte {fax : 416-980-5855)

|

RECEIVED

JAN 2 7 2005

BMNISTRY OF The EMVIRGYNENT

ENVIRD: 5
AMENTAL ASSESSMENT 3 apprnyags UEANCH

Canadian impertal Bank of Commerce -1 Computer Generated Advice - No Signatures Required




¥ CIBC

5629348
2106 BIL-030

Trade Finance Centre
= 26 January 2005
Place and date of istue  Liey e2 date d'dmission
Letter of Credit Referencs No.. saewozrssj- »
andment No. _ AMDOOS
ary o Appllcant
Mimstry of-EnvIronment and Energy Abitibl-Consolidated Company Of
- Ganada

40-St:Clair Avenue West, oth' Floor
Toronto, Ontarto M4V-1M2 :

Ministry of the Environment
Environmental‘Assessment.and
Approvals Branch 2 st CIalr Ave.

West,, FI124, Toronto ON M4V ILS -

11565 Metcalfe Street Su:te ‘800
Montreal Quebec H3B 5H2

This letter of credit has been amended as follows:

Benefic uarys name and address have’ been corrected fo. read

All other terms and conditions of this credit remain unchanged.

This amendment is to be considered as part of the above credit and must be attached thereto.

For Canadian Imperial Bank of fco_mir;e';{;:"é" Lt

Page 1of 1

Tha CIBC foga is & registerad trademark of Banque CIBC, Le loge C/8C est une marque de commerce de ls Banque CIBC,




Ministry of the Environment
Environmentai Assessment and
Approvals Branch

Fioor 12A

2 St Clalr Ava W

Toronto ON Mav 1L5

Fax: (416)314-8452

Telephone: (416) 314-8225

May 9, 2003

pﬁ“"@ W

Ministéra de I'Environnement
Diraction des évaiuations et des
auterisations environnementales
ttage 12A

2avStClairQ

Toronto ON M4V 1L5
Télécapieur: (418)314-8452
Téléphone: (416) 314-8225

Douglas D, Raoul, Environmental Superintendent
Abitibi-Consolidated Company of Canada
504 Ninth Street North, P.O. Box 5000

Kenora, Ontario
P9N 3Y1

Dear Sit/Madam:

Ontario

fre Wlow/ﬂ}

Re:  Financial Assurance for Certificate of Approval : Waste Disposal Sites No. A600606
Compliance With Condition No, 5, Submission of Financial Assurance

We acknowledge receipt of amendment No. AMD002, dated May 1, 2003, from the Canadian
Imperial Bank of Commerce, increasing the amount of Letter of Credit No. SBGM702796 by

CAD$966,511.00, for a new total of CAD$1,796,511.00.

This Financial Assurance, submitted pursuant to Condition No. 5 of your Provisional Certificate
of Approval for a Waste Disposal Site (Margach Landfill) No, A600606 is acceptable to the
Director under Section 39 of the Environmental Protection Act and will be forwarded to our
Business and Fiscal Planning Branch for safekeeping. However, please request CIBC to issue an

amendment to Letter of Credit No. SBGM702796 as follows:

(1)  The beneficiary's name should read "Her Majesty the Queen in Right of Ontario
as represented by the Minister of the Environment", and

(2)  The beneficiary's address should read "Ministry of the Environment, Environmental
Assessment and Approvals Branch, 2 §t. Clair Avenue West, Floor 124,
Toronto, Ontario M4V 115",

Please ensure that all firture correspondence, including revisions to existing Financial
Assurances, is sent to the above address. A template of a draft Letter of Credit is attached for

your future reference.




If you have any questions regarding the above, please contact Brad Ross at the above phone
number.

Yours truly,

e

Z
Ian Parrott, P.Eng.

Director

Section 39, Environmental Protection Act

¢: District Manager, MOE Thunder Bay
Area Office, MOE, Kenora
Richard Brown, MOE, Business and Fiscal Planning Branch
Catherine Levis, Manager - Environment, Abitibi-Consolidated,
1155 Metcalfe Street, Suite #800
Montreal, Quebec
H3B 5H2
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IBC .. .  +iiw. ... TradeFinance Centre

BY UPS RIER

01 May 2003 \000 ‘0@ (0

To: Ministry of Environment and Energy =
40 8t. Clair Avenue West, Sth Floor RE@EEVE
Toronto, Ontaric M4V 1M2

Attn:  Richard C. Brown MAY 0K 7.3

Tel: 416-314-5581 .
Busines~ - ~iscal

Re: Standby letter of credit no:  SBGM702796

For: 830,000.00 CAD

Issued in your favour;

For account of: Abitl-Consalidated Inc.
Dear Sir:

Please find enclosed our ariginal amendment to standby letter of credit no. SBGM702726 together with
one copy.

For any inqulﬁes, please contact cur office Quoc Hue Tang @ (514) 876-4766

Please direct your comespondence to CIBC, Trade Finance Centre, 1155 Rene Levesqyue Blvd, West,
12th Floor, Montreal, Quebec H3B 324 Attn: Standby Letters of Credit quoting our reference.

1
0 bed
Montreal, QC J g/ !)
Attn: Lucle Dadeluca - y/ A { {) /

Fax; 394-2267 ({ii r S p_,.

C.C. Abiti-Consolidated Inc. /j: 0 A ,ﬂ

CIBC World Markets
Toronto, ON

Attn: Teresa Sarte
Fax 416-280-5855

Canadian [mperial Bank of Commerce -1-  Computer Generated Advice - No Signalures Required




2106C BIL-98/09
Trade Finance Centre 5621348

May 1, 2003
Place and date of issue Lieu ot date d’dmission

SBGM702766
AMDOD2

Abitibt onsoﬁda’ced Ccmpany ef

‘S5t.Clir Avenus West, gth'Floor
o, Ontario M4V1M2 R

-‘—11:55 calfe Street Suite.BOO
.Montraal Quebec HSB 5H2

of required documents -

. Page 1 of 1
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Ministry of the N . Order Numb
emtonment. Provineial Officer's Order N SISz

Eunvironmental Protecton Act, RS.0. 1994, ¢.E 19 (EPA)

WMinistére da Ontario Water Resources Act, RS.0. 1990, c. 0. 40 (OWRA) Incident Report No. -
" PEnvironnement Pesticides Act, R.S.0, 1990, ¢, PLL(PA) © . §642-6WHQUX
O ntario Sufe Drinling Water Act, 5.0, 2002, .32 {SDWA)}

Nutrient Management Act, 2002, 5.0, 2602, ¢4

To: Abitibi-Consolidated Inc.
Post Office Box 5000
Kenora, Ontario, PON 3Y1
Canada

Site: Pt. Lot13 & 14, Con.1V, Jones Road
‘ Kenora, District Of Kenora

Pursuant to my authority under EPA Section 157.1, [ order you to do the following:

Work Ordered

Item No. 1 Compliance Date 2007/06/30
' YYYYRIIDD)

By Junie 30, 2007, prepare and submit a written plan and implementation schedule with
measures intended to reduce leachate impact at the waste disposal site boundaries.

A. While this Order is in effect, a coply or copies of this order shall be posted ina
: conspicuous place, )
B. While this Order is in effect, report in writing, to the District or Area office, any

significant changes of operation, emission, ownership, tenancy or other legal status of the
facility or operation.

This Order is being issued for the reasons set out in the annexed Provincial Officers Report
which forms part of this Order.

. Issued at Kenora this 19th day of January, 2007.

Ray Boivin

Badge No: 493
Kenora Area Office
Tel: (807) 468-2728

Page 1 - NUMBER 4705-6X3TSZ
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APPEAL/REYIEW INFORMATION

REQUEST FOR REVIEW

You may request that this order be reviewed by the Director. Your request must be made in writing (or oratty with written
confirmation) within seven days of service of this order and sent by mail or fax to the Ditector at the address below. In the
written request or written confirmation you must,
#  specify the portions of this order that you wish to be reviewed;

*  include any submissions to be considered by the Director with respect to issuance of the order to you or atty other person

and with respect to the contents of the order; .
*  apply for a stay of this order, if necessary; and provide an address for service by one.of the following meens:
1. mail 2, fax

The Dircctor may confirm, alter or revoks this order, If this order is revoked by the Director, you will be notified in writing, If
this order is confirmed or amended by order of the Director, the Director's order will be served upon you, The Director's order
will include instructions for requirlng 2 hearing before the Environmental Review Tribunal,

DEEMED CONFIRMATION OF THIS ORDER

I you do not receive oral or written notice of the Director's decision within seven days of receipt of your request, this order is
deemed to be-confirmed by order of the Director and deemed to be served upon you.

You may require a hearing befbre the Bnvironmental Review Tribunal i, within 15 days of service of the confirming order
deemed to have been made by the Director, you serve written notice of your appeal on the Environmental Review Tribunal and
the Director, Your notice must state the portions of the order for which 2 hearing is required and the grounds on which you
intend to rely at the hearing, Bxcept by leave of the Environmental Review Tribunal, you are not entitled to appeal a portion of
the order or 1o rely on grounds of appeal that are not stated in the notice requiring the hearing, Unless stayed by the
Environmental Review Tribunal , the order is effective rom the date of service.

Written notice requiring a hearing must be setved personally or by mail upon:

The Secretary and Director (Provincial Officer Orders)
Environméntal Revisw Tribuaal Ministry of the Environment

P.O. Box 2382 : Thunder Bay District Office

2300 Yonge Street, Suite 1700 © 331435 James St 8

Toronto, ON MA4P 1E4 ) Thunder Bay ON P78 687

Faoe: (807)475-1754
Tel: (807)475-1315

Where service is made by mail, it is deemed to be made onthe fifih day after the date of meiling and the time for requiring a
hearing is not extended by choosing service by mail.

Further information on the Environmental Review Tribunal 's requirements for an appeal ean be obtained directly from the
Tribunal by:

Tel: (416) 314-4600 Fax: (416) 314-4506 www.ert.poy.ott.ca

FOR YOUR INFORMATION

®  Unléss stayed by the Director or the Environmental Review Tribunat , this order is effective from the date of secvice,
Non-compliance with the requirements of this order constitutes an offence.

¢ The requirements of this order are minimum requivements only and do not relieve you from complying with the following:
®  any applicable federal legisfation;
¢  any applicable provincial requirements that are not addressed in the onder; and
*  any applicable municipal law., .

®  The requirements of this order are severable, If any requirement of this order or the application of any requirement to any
circumstance Is held invalid, the application of such requirement to other circumstances and the remainder of the order are
not affected.

" Further orders may be issued in accordance with the iegislation s circumstances require.

®  The procedures to request & review by the Director and other information provided above are intended as a guide. The
legislation should be consulted for additional details and accurate reference.

Page 2 - NUMBER 4705-6X3TS2
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Minl f . . Order Numb
@ the Ervebormant Provincial Officer's . der Namber
Minlstére d
’ l'Ea;ro‘;?na?nent Rep Ort
Ontario

Abitibi-Consolidated Inc.
Post Qffice Box 5000

Kenora, Ontario, PON 3Y
Canada '

Site

Margach Landfill (A600606)

Pt. Lot13 & 14, Con.1V, Jones Road
Kenora, District Of Kenora

Observations

1. Abitibi-Consolidated Inc. is the owner and operator of a waste disposal site known as the
Margach Landfill. This site is operated under the authorization of certificate of approval
A600606 and is approved to receive 100 percent non-hazardous industrial waste consisting of
wood roomn bark, primary clarifier sludge, biosolids from the secondary treatment facility, studge
from the recycle facility, general wood waste, ground scrapings, boiler ash, fly ash and clinkers.
The site currently receives waste from Kenora Forest Products and Kenora Timberstrand (iLevel
by Weyerhacuser). In June 2005 it was estimated that the site contained 1,197,500 cubic metres
of waste,

2. Condition 12 of the cestificate of approval requites the submission of an annual ground water
monitoring report by June 30 of each year, These reports contain all groundwater data for the
site.

3. The annual ground water monitoring reports are reviewed by a Ministry of the Environment
hydrogeologist who comments on the content of the reports and identifies compliancée issues
associated with the contents of the reports and environmental issues arising from the operation of
the site, -

4. On December 12, 2006, I received information from the Regional Hydrogeologist, Technical
Support Section, Northern Region, regarding the information presented in the 2004 and 2005
annual monitoring reports for the Margach Waste Disposal Site. The hydrogeologist stated that
contaminant levels in excess of the reasonable use guidelines at the southeast property boundery
indicate that the site is having an off-site impact. The hydrogeologist further suggested that the

Page 1- NUMBER 4705-6X3TS2
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site owner should develop a plan and initiate measures to address this impact. Finally, it was - ; .
suggested that the annual monitoring report, for 2006 and due by June 30, 2007, should contain
the plan and a schedule for implementation of the recommendations contained in the plan,

5. Section 157.1(1) of the Environmental Protection Act states that a provincial officer may issue
an order to any person who owns or who has management or control of an andertaking or
property if the provineial officer reasonably believes that the requirements specified in the order
are necessary or advisable o as to prevent or reduce the risk of a discharge of a contaminant into
the natural environment from the undertaking or property or to prevent, decrease or eliminate an
adverse effect that may result from the discharge of a contaminant from the undertaking ot the
presence or discharge of a contaminant in, on or under the property.

Offence(s}
{ Suspected Vioialion{sJOHencels )
Q’ ot - Regulation - Saciion,

iDescription
‘(General Offence}

Ray Boivin

Provincial Officer

Badge Number: 493

Date: 2007/01/19

District Office: Kenora Area Office

Page 2 - NUMBER 4706-6X37SZ
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Ontario

. Ministry of the
Environment

"Certificate of Service

Environmental Protection Act s.175(1)(b)
Ontario Water Rescources Act s 115¢1)(h)
Pesticides Act 35100
Safe Drinking Water Act, 2002 5,159(3)

Nutrient Maunagement Act, 2002, 5.0, 2602, ¢4

I, Ray Boivin, a designated Provincial Officer under the Environmental Protection Act,
certify that I served a true copy of this Provincial Officer's Order, order number:
4705-6X3TSZ on the following person(s} or company ordered in the manner indicated.

Person/Company
Abitibi-Consolidated Inc.

Left With
Mike O'Flaherty

Date of Service
2007/01/19

January 19, 2007

Ray Boivin
Provineial Qfficer

. Badge No. 493
Kenora Area Office

Address

Post Office Box 5000
Kenora Ontatio
Canada

PSN 3Y1

Position
Site Manager

Method of Service:
@ By Hand

O Mail

O Fax
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1155 Metcalfe Street, Suite 800 abitibi

Montréal, Québee HIB GH2 Canada DEC - 2 2009 bowater

T 514 8§75-21.60 abltibibowater.com

0’(/@”6& Grd

MINISTRY OF THE Hé6040,
ENVIRONMENT

Kenora Area
Office

November 17, 2009

Mr. Ray Boivin

Ontario Ministry of the Environment
808 Robertson Street, 2 Floor

P.0. Box 5150

Kenora, ON P9N 3X9

Re:  AbitibiBowater Margach Waste Disposal Site (A6000606} Closure Plan
MOE Officers Order 4705-6X3TS7 dated January 19, 2007

Dear My, Boivin:

In response to your letter dated November 3, 2009, I would first like to thank you for
your continued support and cooperation during the dismantling of our Kenora mill site.

With respect to the above referenced MOE Officers Orxder, the Company has submitted a
corrective action plan and subsequent updates as part of its 2006, 2007 and 2008 antual

Margach Landfill Site Reports.

The initial corrective action plan provided for the closure of the landfill, including
dacument preparation, surface grading, perimeter ditching, and construction of an
engineered clay cap. At the time, the landfill closure process was expected to take two
yeats after all mill demolition waste would be placed at the site. Based on the 2006
assumption that all such waste would be placed in the landfill by the spring of 2008, it
was anticipated that the closure plan would be implemented 2008-2010.

In our 2007 report, we have revised the date by which the waste would be placed in the
landfill to “fall 2008, or earty 2009™. In our 2008 report, we have revised this date again
to the fall of 2009, :

I hereby confirm that, with the exception of small quantities of waste that should not
impact the closure process, we have completed the disposal of mill demolition waste at
the Margach landfill on Qctober 21, 2009 and have already initiated work on the landfill
closure process by having a complete survey of the landfill completed in early November
2009 in order for our consultants to work on the design of the final cap over the coming
winter months.




P et TR

abitibi
bowster .

As of this date, the Company continues to expect that the completion of the closure
process will take two years after all the waste has been deposited into the landfill, i.e.
October 21, 2009,

Finally, as you may be already aware, AbitibiBowater and certain of our subsidiaries
filed for eourt protection fn Canada and the United States as the best option for
continuing our opetations in a process that will allow us to both restructure for the long
term and ensure fair and equitable treatment for our stakeholders, For more information
on the progress of our restructuring process, please refer to our website at

hitp://fwww. AbitibiBowatet.com.

I trust that this satisfies your needs, and remain available to further disouss as needed.

Kindgst regards,

Nicele Roy, Ph.D.
Manager, Environment, Site Remediation
AbitibiBowater
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MEMORANDUM - dyof X 210
To Ray Boivin MINISTRY OF THE
Senior Environmental Officer . : ENVIRONMENT -
Kenora Area Office | .
From:  Alisdair Brown ' ' . APR 15 2010
Regional Hydrogeologist :
Technical Support Section, Northern Region : Keng;—f?cgrea

Re: Annual Monitoring Reports 2006 to 2008
Abitibi Margach Waste Disposal Site
Kenora, Ontario : ' -

As requested, | have reviewed the groundwater related portions of the following reports

prepared by KGS Group Consulting Engineers {KGS): .

e ‘Abitibi-Consolidated! Company of Canada, Kenore Division — Kenora, Ontario, Margach
Landfill Site, 2008 Water Quality and Capacity Review Report with Further Update fo
Responss for Provincial Officers Order 4 705-6X3TSZ” dated June 2009, '

« ‘Abitibi-Consolidated Company of Canada, Kenora Division — Kenora, Ontario, Margach
Landfill Sits, 2007 Water Quallty and Capacily Review Report with Update to ‘Response .
for Provincial Officers Order 4705-6X3TSZ" dated June 2008; and

* “Abltib-Consoiidated Company of Canada, Kenora Division — Kenora, Ontario,-Margach
Landfii Site, 2006 Water Quality and Cspacity Review Report with Response to
Provincial Officers Order 4705-8X3TS2" dated June 2007, )

The Margach Landfill Site was established to recsive industrial waste from the Abitibi’s Kenora
miifl, consisting primarily of wood wasts, primary clarifier sludge, secondary treatment biosolids,
recycling sludge, and ash, The mill was permanently closed in 2005, but the landfil was
maintained to accept demalition waste from the dismantliing and demolition of the mill facilities.
During this time period, ash was also accepted from the neighbouring Weyerhaeuser lurhber
mill up to 2007, It is understood that the demolition of the Kenora mill is now complete, and that
closure of the Jandfill site will be initiated in 2010 through the submission of a Closure Plan to
the MOE. Considering the imminent closure of this site, | have focussed my comments on
identifying potential groundwater issues which should be addressed in the Closure Ptan.

Groundwater monitoring at the site has demonstrated elevated contaminant levels in monitoring
walls south of the site which are indicative of a leachate plume originating from the fill area and
extending to and beyond the south property boundary. The leachate plume is characterized
primarily by elevated concentrations of Iron, manganese, candugctivity, and total dissolved solids.

..Upon confirmation that the leachate plume extended beyond the south property boundary with
concentrations in excess of those established by the Reasonable Use policy, Abitibi has made
arrangements to extend the contaminant attenuation zone (CAZ) to the south limits of the
nelghbouring Hydro One right of way. The monitoring program was also expanded to include
additional wells within the Hydro One rght of way, Monitoring of these wells has indicated that
attenuation of the leachate is ocouning within the expanded CAZ, although there are some
parameters which exceed the Reasonable Use limits within this area.

Based on monitoring results at the site, it is apparent that leachate continues to be genorated at
this site, with a leachate plume extending beyond the property limits, The exiension of the
contaminant attenuation zone is a significant step in addressing the potential off-site impact, and
it is my opinion that proper closure of the site shauld significantly reduce leachate production at




the site. The closure plan to be submitted should consider all measures possible to reduce
infiltration of precipitation into the site, including a low permeability cover and site grading to .
. anhance runoff away from the fill area. At this time, it is my recommendation that the current
monitoring program at the site stiould be maintained. However, it is understood that the
consultant is considering some changes to the program, and these should be reflected as
recommendations of the closure plan. Further fo this, it is my recommendation that given the
inactive status of this site and the dlear understanding of the leachate plume, that reporting
frequency for this site should be reduced to once every three years. Again, this should be
reflected as a recommendation of the closure plan. .

If you have any questions regarding the above comments and recommendations, do not
hesitate fo contact me. The purpose of the preceding review is to provide advice to the Ministry
of the Environment regarding groundwater and subsurface soil conditions based on the
information provided in the above referenced documents. The conclusions, opinions and
recommendations of the reviewer are based on information provided by others, except where
otherwise specifically noted. The Ministry cannot guarantee that the information that has been
provided by others is accurate or complete. A lack of specific comment by the reviewer is not to
be construed as endorsing the content or views expressed in the reviewed material.

SN\

Alisdair Brown, P.Eng,
Regional Hydrogeologist

C.C. Reglonal Flle: SI DK JF C& 250 (AB00S05) Margach WDS

U\gw reviewstindustrial fandfilis\abltin] margach\margach 2006 fo 2008 amrs apr & 2010.doc




r

Tiis s Extiblt .=t relemedtolnthe
ama...«jaﬁu‘_ﬁh)im.(,

swom before ma, this ..._';oa........m.-m

dayol el GUEE_ 2010

A
CANADA z i 5 SUPERIOR COURT

PROVINCE OF QUEBEC Commercial Division
DISTRICT OF MONTREAL (Sitting as a court designated pursuant to the

Companies' Creditors Arrangement Act,
No. : 500-11-036133-094 RS.C., c. C-36, as amended)

IN THE MATTER OF THE PLAN OF
COMPROMISE OR ARRANGEMENT OF:

ABITIBIBOWATER INC.

and

ABITIBI-CONSOLIDATED INC.

and '

BOWATER CANADIAN HOLDINGS INC.

and

the other Petitioners listed herein
Petitioners

and

THE LAND REGISTRAR FOR THE LAND
REGISTRY OFFICE FOR THE
REGISTRATION DIVISION OF
SAGUENAY '

and

THE LAND REGISTRAR FOR THE LAND
REGISTRY OFFICE FOR THE
REGISTRATION DIVISION OF ABITIBI

and

THE REGISTRAR OF THE REGISTER OF
PERSONAL AND MOVABLE REAL
RIGHTS

Mises-en-cause

and
ERNST & YOUNG INC.

Monitor




AMENDED SECOND MOTION FOR THE ISSUANCE OF VARIOQUS ORDERS

AUTHORIZING THE SALE OF NON-CORE PROPERTIES AND FOR THE

ISSUANCE OF A RE-AMENDED RECEIVERSHIP ORDER IN RESPECT OF 4513541

CANADA INC.

TO JUSTICE GASCON OR ONE OF THE HONOURABLE JUDGES OF THE
SUPERIOR COURT, SITTING IN COMMERCIAL DIVISION, IN AND FOR THE
JUDICIAL DISTRICT OF MONTREAL, PETITIONERS SUBMIT THE FOLLOWING:

i-

1.

PREAMBLE

On April 17, 2009, this Court issued an order (as subsequently amended and
restated, the "Initial Order") pursuant to the Companies' Credifors Arrangement
Act (the "CCAA" and the "CCAA Proceedings”) in respect of (i) Abitibi-
Consolidated Inc. ("ACI") and subsidiaries thereof (the "Abitibi Petitioners")!,
(ii) Bowater Canadian Holdings Inc. and subsidiaries thereof (the "Bowater
Petitioners")?, and (iii) certain partnerships (the “Partnerships")® (the Abitibi
Petitioners, the Bowater Petitioners and the Partnerships being collectively
referred to as "Petitioners").

Pursuant to the Initial Order, Ernst & Young Inc. (the "Monitor") was appointed
as Monitor of Petitioners under the CCAA and a stay of proceedings was granted
in favour of Petitioners which was extended until September 8, 2010.

BACKGROUND

The Petitioners currently own the following properties (collectively, the "Non-
Core Properties" and each, a "Non-Core Property") situated in Quebec, Ontario,
British Columbia and New-Brunswick (the “Provinces"):

The Abitibi Petitioners are Abitibi-Consolidated Inc, Abitibi-Consolidated Company of Canada, 3224112 Nova
Scoda Limited, Marketing Donohue Inc, Abitibi-Consolidated Canadian Office Products Holdings Inc., 3834308
Canada Inc,, 6169678 Canada Incorporated., 4042140 Canada Inc,, Donohue Recyeling Inc, 1508756 Ontario Inc.,
3217925 Nova Scotia Company, La Tuque Forest Products Inc., Abitibi-Consolidated Nova Scotia Incorporated,
Saguenay Forest Products Inc, Terra Nova Explorations Ltd., The Jonguidre Pulp Company, The International
Bridge and Terminal Company, Scramble Mining Ltd, and 9150-3383 Québec Inc. Abitibl-Consolidated (UK.) Inc,
was added to the Schedule of Abitibi Petitioner on November 10, 2009.

The Bowater Petitioners are Bowater Canadian Holdings Incorporated., Bowater Canada Finance Corporation,
Bowater Canadian Limited, 3231378 Nova Scotia Company, AbitibiBowater Canada In¢., Bowater Canada Treasury
Corporation, Bowater Canadian Forest Products Inc., Bowater Shefburne Corporation, Bowater LakHave Corporation,
St Maurice River Drive Company Limited, Bowater Treated Wood Inc., Canexel Hardboard Inc., 9068-9050 Québec
Inc,, Alliance Forest Products (2001) Inc., Bowater Belledune Sawmdll k., Bowater Maritimes Inc., Bowater Mitis
Inc., Bowater Guérette Inc, and Bowater Couturier Ing.

The Parinerships are Bowater Canada Finance Limited Partrership, Bowater Pulp and Paper Canada Holdings
Limited Partnership and Abitibi-Conyolidated Finance LP,




d)

g)

h)

)

k)

b

[...]

a former wood residues landfill site situated at Pointe-aux-Cutardes, in
the City of Baie-Comeau, Province of Quebec, as more fully described at
Exhibit R-2 of the present Motion (the "Former Outardes Property");

a current wood residues landfill site situated at Pointe-aux-Outardes, in
the City of Bale-Comeau, Province of Quebec, as more fully described at
Exhibit R-3 of the present Motion (the "Current Outardes Property");

a former sawmill, now partially dismantled, situated in the City of
Saguenay, Province of Quebec, as more fully described at Exhibit R~2 of
the present Motion (the "La Baie Praperty");

a former wood residues Iandfill site situated in the parish of Baker Brook,
County of Madawaska, Province of New-Brunswick, as more fully
described at Schedule D of Exhibit R-5 of the present Motion (the "Baker
Brook Property");

a vacant emplacement located in the City of Baie-Comeau, Province of
Quebec, as more fully described at Exhibit R-6 of the present Motion (the
"Parc-des-Pionniers Property");

2 vacant emplacement located in the City of Baie-Comeau, Province of
Quebec, as more fully described at Exhibit R-7 of the present Motion (the
"Terrain-en-aiguille Property");

a vacant emplacement located in the City of Baje-Comeau, Province of
Quebec, as more fully described at Exhibit R-8 of the present Motion (the
“Terrain-en~carré Property");

a freehold land located in the City of Dryden, Province of Ontario, as
more fully described at Schedule D of Exhibit R-9 of the present Motion
(the "Dryden Mercury Property");

an industrial landfill located in the Town of Goldxiver, Province of British
Columbia, as more fully described at Schedule D of Exhibit R-10 of the
present Motion (the "Highway 28 Property");

various freehold lands, constituting vacant industrial lands located in the
City of Kenora, Province of Ontario, as more fully described at Schedule
D of Exhibit R-11 of the present Motion. (the "Kenora Margach Landfill

-‘Property"); and

a vacant industrial land and leachate pumping system located in the City
of Kenora, Province of Ontario, as more fully described at Schedule D of
Exhibit R-12 of the present Motion (the "Kenora Mud Lake Landfill

Property").
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As stated in greater detail hereinafter, the Non-Core Properties are (i) subject to
potential environmental Hability exposure (the "Environmental Exposure”),
(i) not required for future operations and (fi) in any event of little utility as a
result of the Environmental Exposure.

The Environmental Exposure consists of historic liabilities arising from
ownership/occupation of the Non-Core Properties. These properties are alleged
to have been impacted as a result of events which occurred prior, and in some
cases long prior, to the filing of these CCAA proceedings.
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On the other hand, the sale of the Non-Core Properties as contemplated herein
will allow the Abitibi Petitioners to crystallize any potential former
"owner/occupier” environmental liabilities associated with the Non-Core
Properties and to adequately deal with any claims resulting therefrom in the
restructuring plan recently filed, without having to contend with the potentially
material contingency of the Environmental Exposure upon emergence.
Stakeholders with environmental claims with respect to the Non-Core Properties
will not be prejudiced as the treatment of such claims [...] in these CCAA
proceedings will be equivalent or superior to the treatment such claims would
receive in the context of a liquidation,

ORDERS SOUGHT

Petitioners héreby seek the issuance of the following orders (collectively the
"Vesting Orders") in connection with the Non-Core Properties ;

a) [...]
b) an order authorizing and approving the execution by Abitibi-

Consolidated Company of Canada ("ACCC") and Samson Belair/Deloitte
& Touche Inc. ("Deloitte") in its capacity as court-appointed receiver for
and on behalf of the Purchaser of the deed of sale with respect to the
Former Outardes Property (the "Former Outardes Deed of Sale"}, a draft
copy of which is communicated herewith as Exhibit R-15;

) an order authorizing and approving the execution by ACCC and Deloitte
in its capacity as court-appointed receiver for and on behalf of the
Purchaser of the deed of sale with respect to the Current Outardes

- Property (the "Current Outardes Deed of Sale"), a draft copy of which is
commumnicated herewith as Exhibit R-16;




8)

h)

)

an order authorizing and approving the execution by Les Produits
Forestiers Saguenay Inc. ('PFSI') and the Deloitte in its capacity as court-
appointed receiver for and on behalf of Purchaser of the deed of sale with
respect to the La Baie Property (the "La Baie Deed of Sale"), a draft copy
of which is communicated herewith as Exhibit R-17;

an order authorizing and approving the execution by ACCC and Deloitte
in jts capacity as court-appointed receiver for and on behalf of the
Purchaser of the deed of sale with respect to the Parc-des-Pionniers
Property (the "Parc-des-pionniers Deed of Sale"), a draft copy of which is
communicated herewith as Exhibit R-18;

an order authorizing and approving the execution by ACCC and Deloitte
in its capacity as court-appointed receiver for and on behalf of the
Purchaser of the deed of sale with respect to the Terrain-en-aiguille
Property (the *Terrain-en-aiguille Deed of Sale"), a draft copy of which
is communicated herewith as Exhibit R-19;

an order authorizing and approving the execution by ACCC and Deloitte
in its capacity as court-appointed receiver for and on behalf of the
Purchaser of the deed of sale with respect to the Terrain-en-carré
Property (the "Terrain-en-carré Deed of Sale"), a draft copy of which is
commuricated herewith as Exhibit R-20;

(the [...] Former Outardes Deed of Sale, Current Outardes Deed of Sale,
La Baie Deed of Sale, Parc des pionniers Deed of Sale, Terrain-en-aiguille
Deed of Sale and Terrain-en-carré Deed of Sale are collectively referred to
as "Deeds of Sale") '

an order authorizing and approving the execution by ACCC and Deloitte
in its capacity as court-appointed receiver for and on behalf of the
Purchaser and the execution by PESI and Deloitte in its capacity as court-
appointed receiver for and on behalf of Purchaser of respectively two
global hypothecs with respect to the Non-Core Properties lacated in the
Province of Quebec (collectively referred to as the "Hypothecs"), draft
copies of which are communicated herewith en liasse as Exhibit R-21[...]

an order authorizing and apptoving the execution by Bowater Couturier
Inc. and Bowater Canadian Forest Products Inc. ("BCFPI") and Deloitte in
its capacity as court-appointed receiver for and on behalf of the Purchaser
of an Indenture (the "Baker Brook Indenture"), a General Security
Agreement (the "Baker Brook GSA") and a Morigage (the "Baker Brook
Mortgage"), all with respect to the Baker Brook Property, draft copies of
which are communicated herewith en ligsse as Exhibit R-22;

an order authorizing and approving the execution by BCFFI and Deloitte
in its capacity as court-appointed receiver for and on behalf of the
Purchaser of an Indenture (the "Dryden Mercury Indenture"), a General




k)

)

Security Agreement (the "Dryden Mercury GSA") and a Mortgage (the
"Dryden Mercury Mortgage"), all with respect to the Dryden Mercury
Property, draft copies of which are communicated herewith en fiasse as
Exhibit R-23;

an order authorizing and approving the execution by BCFPI and Deloitte
in its capacity as court-appointed receiver for and on behalf of the
Purchaser of an Indenture (the "Highway 28 Indenture”), a General
Security Agreement {the "Highway 28 GSA") and a Mortgage (the
“Highway 28 Mortgage"), all with respect to the Highway 28 Property,
draft copies of which are communicated herewith en liasse as Exhibit
R-24; '

an order authorizing and approving the execution by Abitibi-
Consolidated Inc. ("ACI") and Deloitte in its capacity as court-appointed
receiver for and on behalf of the Purchaser of an Indenture (the "Kenora
Margach Landfill Indenture"), a General Security Agreement {the "Kenora
Margach Landfill GSA*) and a Morigage (the "Kenora Margach Landfill
Mortgage"), all with respect to the Kenora Margach Lanfill Property,
draft copies of which are communicated herewith en liasse as Exhibit
R-25;

an order authorizing and approving the execution by ACI and Deloitte in
its capacity as court-appointed receiver for and on behalf of the Purchaser
of an Indenture {the "Kenora Mud Lake Landfill Indenture"), a General
Security Agreement (the "Kenmora Mud Lake Landfill GSAT) and a
Morigage (the "Kenora Mud Lake Landfill Mortgage"), all with respect to
the Kenora Mud Lake Landfill Property, draft copies of which are
communicated herewith en liasse as Exhibit R-26;

(the Baker Brook Indenture, the Dryden Mercury Indenture, the Highway
28 Indenture, the Kenora Margach Landfill Indenture and the Kenora
Mud Lake Ladfill Indenture are collectively referred to as the
"Indentures");

(the Baker Brook GSA, the Dryden Mercury GSA, the Highway 28 GSA,
the Kenora Margach Landfill GSA and the Kenora Mud Lake Ladfill GSA
are collectively referred to as the "GSAs");

(the Baker Brook Mortgage, the Dryden Mercury Mortgage, the Highway
28 Mortgage, the Kenora Margach Landfill Mortgage and the Kenora
Mud Lake Ladfill Mortgage are collectively referred to as the
“Mortgages");

the jissuance of vesting orders in connection with the transactions
contemplated in the above-mentioned agreements; and
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o) a number of orders typically requested along with the above mentioned
orders;

the whole as set forth in the draft Vesting Orders communicated herewith as
Exhibit R-2 to R-12.

The Petitioners currently expect that the Deeds of Sale, the Indentures, the G5As,
the Mortgages and the Hypothecs will be executed substantially in the form
communicated as Exhibits R-14 to R-26 shortly following the hearing on this
Motion.

The Petitioners also hereby seek certain amendments to the Amended
Receivership Order (as defined hereafter) issued by this Court to increase the
funding of the receivership to a maximaum of $1,700,000.00 (the "Re-Amended
Receivership Order") the whole as set forth in the draft order communicated
herewith as Exhibit R-27.

GROUNDS FOR THIS MOTION

Previous oxrders

On April 27, 2010, this Court issued an order approving the transfer of certain
non-core properties of ACI and ACCC to the Purchaser and vesting all xight, title
and interest in and to those non-core properties in and with the Purchaser, free
and clear of and from all rights, claims, obligations, etc. (the "First Vesting
Order"), the whole as appears from the record of this Court. -

The same day, this Court issued an order appointing BErnst & Young Inc. as
receiver, without security, of all the assets, undertakings and properties of the
Purchaser, including the non-core properties contemplated in the First Vesting
Order (the "Receivership Order"), the whole as appears from the record of this
Counrt. :

On July 21st, 2010, this Court isstted an order amending the Receivership Order

to substitute Ernst & Young Inc. from Deloitte as receiver, without security, of alt
the assets, undertakings and properties of the Purchaser (the "Amended

Receivership Order"), the whole as appeats from the record of this Court.

The Petitioners now seek similar orders with respect to the Non-Core Properties,

The Non-Core Properties

All of the Non-Core Properties are either closed and/or paztially dismantled
sawmills, vacant lots and/or former and current wood residues landfill sites and
the Petitioners have had no material active operations with respect to most of
them since many yeats.




15.

The BEnvironmental Exposure related to each of the Non-Core Properties is
estimated to be as follows:

2)
b)

d)

[.]

With respect to the Former Outardes Property, the Environmental
Bxposure consists of ‘potential soil and groundwater contamination, as
well as leachate discharge, resulting from the accumulation of wood
residues that occurred prior to the filing of the CCAA proceedings. This
landfill site is also potentially impacted by the former Regional Solid
Wastes Landfill site that is adjacent. The Environmental Exposure cannot
be estimated but results from a risk of landslide in that sector, that would
result in a discharge of wood residues into a creek nearby. This landfill
site is caped and seeded. The Former Property is assessed at
approximately $3,156.42 being comprised in an assessment unit of 413,300
square meters assessed at $5,900, the property transferred representing
only 221,110 square meters;

With respect to the Curtent Qutardes Property, the Environmental
Exposure that could be incurred is estimated to be $2,000,000. The
Environmental Exposure consists of the cost associated with the
collection, the transportation and the treatment of the leachate generated
by the accumulation of wood residues into a watertight landfill cell.
Should the leachate withdrawal cease, it would result into potential soil
and groundwater contamination, The accumulation of wood residues
occurred prior to the filing of the CCAA proceedings and continued until
now. The Current Outardes Property is assessed at approximately
$2,743 44 being comprised in an assessment unit of 413,300 square meters
assessed at $5,900, the property transferred representing only 192,180
square meters;

With respect to the La Baie Property, the Environmental Exposure that
could be incurred is estimated to be $800,000. The Environmental
Exposure consists of soil and groundwater contamination, resulting from
industrial activities (spills, leaks, backfilling, storage, etc.) that occurred
prior to the filing of the CCAA proceedings. Environmental Site
Assessments (ESA), Phase I and IJ, conducted on the site have identified
areas of concern and soil contamination above applicable limits. The La
Baie Property is assessed at $695,100;

With respect to the Baker Brook Property, the Environmental Exposure
that could be incurred is estimated to be $280,000 per year. The
Environmental Exposure consists of the cost associated with the
collection, the transportation and the treatment of the leachate generated
by the accumulation of wood residues. The accumulation of wood
residues occurred prior to the filing of the CCAA proceedings. The
leachate is currently transported by truck for treatment at the Edmunston
municipal treatment plant. The potential impact from stopping leachate




g)

h)

)

collection and its transportation away from the site is leachate discharge
potentially reaching and impacting the nearby river and likely, to 2 much
lesser extent, impacting the soil and groundwater. The landfill was
capped and seeded. The alternate aption is to re-construct the leachate
treatment ponds, and re-routing upgradient surface water runoffs to
isolate the landfill from groundwater flow, but this would be done at a
significant cost that cannot be estimated at this time. The Baker Brook
Property is assessed at $8,300;

With respect to the Terrain-en-aiguilles Property, the Environmental
Exposure that could be incurred is estimated to be $500,000. The
Environmental Exposure consists of potential contamination caused by
the railroad-track that crosses the property. The Terrain-en-aiguilles
Property is assessed at $2,600;

With respect to the Terrain-en<arré Property, the Environmental
Exposure that could be incurred is estimated to be $500,000. The
Environmental Exposure results from petroleum handling activities on
neighboring properties on each side of the property. The Terrain-en-carré
Property is assessed at $52,900;

With respect to the Dryden Mercury Property, the Environmental
Exposure that could be incurred is estimated to be $250,000 for ongoing
monitoring and maintenance. The site includes a former mercury landfill
in which the mercury has been stabilized in a concrete mixture. The
landfill is encapsulated and closed. There is a xisk of impact to
groundwater of the encapsulation was to somehow fail. The Dryden
Mercury Property is assessed at $31,500;

With respect to the Highway 28 Property, the Environmental Exposure
that could be incurred is estimated to be $500,000. This cost is for the
monitoring as well as the work to be performed in order to close the site.
The Highway 28 Propenrty is assessed at $625,000;

With respect to the Kenora Margach Landfill Property, the maximum
Environmental Exposure that could be incurred is estimated to be
$4,000,000 for the capping and closure of the landfill as well as post
closure groundwater monitoring for the next thirty (30) years. The Kenora
Margach Landfill Property is assessed at $242,000. On July 2, 2010, the
Ontario Ministry of the Environment informed the Petitioners that
following the inspection of the landfill on May 27, 2010, and the future
closure of the site, the Petitioners would have to submit a closure plan
and an application to amend the certificate of approval. The Petitioners
had until August 2 , 2010, to provide a written response indicating their
commitment to full closure of the site and a timetable submission of a
closure plan and an application to change the status of the site closed. The
Petitioners have vet to provide the response requested by the Ministry;

and
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3] With respect to the Kenora Mud Lake Landfill Property, the
Environmental Exposure that could be incurred is estimated to be $50,000
per year for long-term monitoring, collection and pumping equipment
maintenance in connection with leachate discharge, resulting from the
accumulation of wood tesidues that occurred prior to the filing of the
CCAA proceedings. Also, the treatment cost at the town treatment plant
that is currently set at approximately $5,000 to $7,000 per year. The
Kenora Mud Lake Landfill Propesty is assessed at $229,000.

Given their financial situation and the fact that the Non-Core Properties are not
required for future operations, the Abitibi Petitioners submit that they should be
authorized to transfer the Non-Core Properties in order to crystallize any
potential former *owner/occupier” environmental labilities associated therewith
and to adequately deal with any claims resulting therefrom in the restructuring
plan to be filed, without having to carry the Environmental Exposure upon
emergence.

In any event, the Abitibi Petitioners submit that given the order of magnitude of
the Environmental Exposure, the Non-Core Properties have little utility, if any.

The Sale of the Non-Core Properties

The Deeds of Sale and the Indentures contemplates the sale, on an as is- where is
basis, of all vendors' rights, title and interest in and to the Non-Core Properties o
the Purchaser. The Purchaser is a wholly owned indirect subsidiary of
AbitibiBowater Inc. incorporated in 2009 under the CBCA in the context of the
Abitibi Petitioners' aborted CBCA arrangement proceedings.

The purchase price for each of the Non-Core Properties will be satisfied by the
issuance of a non-interest bearing promissory note {each a "Purchaser Note" and
collectively the "Purchaser Notes"), draft copies of which are communicated
herewith en lasse as Exhibit R-28, having the following features:

a) amounts owing under the Purchaser Note shail be paid out of the actual
net proceeds generated by the sale of the Non-Core Properties (or any
portion thereof) to a third party by the Purchaser or any receiver
appointed in respect thereof;

b) recourse for any principal owed under the Purchaser Note shaill be
limited to the Non-Core Properties {or the proceeds of sale thereof} and
shall be subordinated to (i) the costs of complying with any orders issued
in respect of the Non-Core Properties (or which may hereafter be issued
in respect of any conditions existing as of the time of transfer) under the
EPA; (ii) any costs which would have priority pursuant to section 11.8 of
the CCAA or section 14.06(7) of the Bankrupicy and Insolvency Act ("BIA") ;
{ii) the costs of any receiver appointed in respect of the Purchaser or
Purchaser's interest in the Non-Core Properties; and
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) subject to the above-mentioned subordination, all amounts owed under
the Purchaser Note are secured in favor of the vendors by (i) the GSAs;
(ii) the Mortgages; and (jii) the Hypothecs (collectively the "Security").

As appears from Exhibit R-2 to R-12, the Vesting Orders sought provides for the
vesting of title in the Non-Core Properties to take effect upon the issuance of the
Vesting Orders and Amended Receivership Order.

Amendment ta the Amended Receivership Order

L]

[
[...]
(-]

|

As a result of the [...] transfer of the Non-Core Properties to the Purchaser, the
Petitioners hereby seek [...] the following amendment [...] to the Amended
Receivership Order:

a L]

b) the increase of the limit of the amount that the Receiver is empowered to
borrow by way of revolving credit from $600,000 to $1,700,000 given the
transfer of the Non-Core Properties to the Purchaser. Such financing shall
be used to cover for (i) estimated fees and disbursements of the
replacement Receiver for an initial period of 12 months; and (i)
reasonable costs of conservation, environmental studies and any urgent,
currently unforeseen, remediation work required to stabilize the
Purchaser's properties (including the Non-Core Properties once
transferred) while negotiations are undertaken for the remediation and
disposition of such properties.

g - [

d  [.]

the whole as set forth in the draft Re-Amended Receivership Order
communicated as Exhibit R-27.

TREATMENT OF ENVIRONMENTAL CLAIMS

Following the successful transfer of the Non-Core Properties to the Purchaser as
contemplated in the Deeds of Sale and the Indentures the relevant environumental
authorities will be notified of their potential claims as contemplated in the order
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to be rendered by this Court on Petitioners' Motion for the Approval of a Process to
Solicit, Review and Determine Applicable Claims and for the Establishment of a Second
Claims Bar Date dated Febraary 9, 2010 and will be invited to submit a proof of
claim if they intend to do so.

The vendors are seeking the appointment of the Receiver in respect of the Non-
core Properties to permit the continued safe custody of such properties while
their future is being determined under court supervision. The Deeds of Sale and
the Indentures have been structured such that vendors receive a return in respect
of the Non-Core Properties if they are ultimately sold to a third party, only after
any environmental and related obligations have been satisfied.

Once filed, these environmental claims will be assessed in the same manner as
other claims and will rank as unsecured claims in the estate of the relevant
Petitioner.

In addition, the holders of environmental claims will maintain their secured
claims, if any, under Section 11.8(8) of the CCAA since Section 14.06(7) of the BIA.
will allow them to benefit from a similar security in the context of the
receivership proceedings of Purchaser.

As a result, Petitioners submit that, duly proved environmental claims in respect
of the Non-Cote Properties will likely generate a higher dividend than in a
bankruptcy liquidation as it is expected that the CCAA Proceedings should
produce a superior outcome for all Petitioners' creditors than a bankruptcy
process, ‘

Petitioners submit that the sale of the Non-Core Properties is in the best interest
of and will generally benefit to all of their stakeholders, in that, inter alia:

a) the sale of the Non-Core Properties forms part of Petitioners' continuing
objective and strategy to implement a restructuring plan, which will
allow them (or any successor thereof) to be profitable over time. Such
plan will include the following previously announced measures: (a)
disposing of non-strategic assets, (b) reducing indebtedness, and ©
reducing financial costs;

b) the Non-Core Properties are not required to continue the operations of
Petitioners, and given the applicable legislative and regulatory context, if
the Non-Core Properties are not disposed of prior to the implementation
of a restructuring plan, Petitioners (or any successor thereof) may have to
carry material liabilities relating to these non-strategic assets;

c) it is Petitioners’ view that they can, in the context of CCAA Proceedings,
compromise environmental claims resulting from the fact that Petitioners
were former owners ot occupiers of impacted properties. Such claims are
historic liabilities and are the sort of liabilities which a debtor company is
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able to shed in order to emerge from the CCAA Proceedings and resume
its business with a fresh staxt;

d) the sale of the Non-Core Properties or the transfer thereof to the
Purchaser will crystallize claims in respect of "former owner/occupier”
environmental Habilities, which will be compromised in these CCAA

Proceedings;

€) the sale of the Non-Core Properties is an important component of
Petitioners' attempt to successfully restructure their business as it will
allow envirormmental liabilities with respect to the Non-Core Properties to
be dealt with in the restructuring plan to be filed by Petitioners; -

£) environmental stakeholders will be fully protected as they shall receive
all of the protection offered such claims in liquidation plus the additional
benefit of the value attributed to any proven claim as part of the
restructuring plan,

33.  Petitioners respectfully submit that this Motion should be granted in accordance
with its conclusions. ’

WHEREFORE, MAY THIS COURT:

[1] GRANT this Amended Second Motion for the Issuance of an Order Authorizing the Sale
of Non-Core Properties and for the Issuance of a Re-Amended Receivership Order in
respect of 4513541 Canada Inc. (the "Motion”).

[21 EXEMPT, if applicable, Petitioners from having to serve the Motion and from 'any
notice or delay of presentation.

(3] ISSUE orders substantially in the form of the draft orders communicated as
Exhibits R-2 to R-12 and 27 in support of the Motion;

THE WHOLE WITHOUT COSTS, save and except in case of contestation.

Montréal, August 4, 2010

Q-fdﬂuau Hiisth

STIKEMAN ELLIOTT LLP
Attorneys for Petitioners




AFFIDAVIT

I, the undersigned, Bruce Robertson, having my principal place of business at 39,
Winford Dr., Toronto, Ontario, M3C 3KS5, solemnly declare the following:

1. 1am the Chief Restructuring Officer of AbitibiBowater Inc.;

2. All the facts alleged in the Amended Second Motion for the Issuance of Various Orders
Authorizing the Sale of Non-Core Properties and for the Issuance of @ Re-Amended
Receivership Order in respect of 4513541 Canada Inc. are true.

AND I HAVE SIGNED

I

BRUCE ROBERTSON

Solemnly declared before me at __ et £ ;
on the 4th day of August 2010

Ao

/fomnﬁ;sionm oaths




NOTICE OF PRESENTATION

|TO: SERVICE LIST i

TAKE NOTICE that the Awmended Second Motion for the Issuance of Various Orders
Authotizing the Sale of Non-Core Properties and for the Issuance of a Re-Amended Receivership
Order in respect of 4513541 Canada Inc. will be presented for adjudication before the
Honourable Judge Clément Gascon of the Superior Court, sitting in commercial division
in and for the District of Montréal, in Room 16.12 of the Montréal Courthouse, 1 Notre-
Dame Street East, on Wednesday September 1¢, 2010 at 9:00 AM.

DO GOVERN YOURSELVES ACCORDINGLY.

Montéal, August 4, 2010

S'I'IgEMAN ELLIOTT LLP

Attorneys for Petitioners
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Ministry of the Minlistére de
Environment ¢Environnement E¥G. O n tari

2 St. Clair Avenue West 2, avenue St. Clair Quest

Floor 12A Etage 12A
Taronte, ON M4V 1L6 Toronto, ON M4V 1L5
Environmental Assassment and Approvals Branch (EAAB) Tet (416} 314-8316

Fax: (416) 314-8452

September 9, 2004
M. Derrick Lindgren
General Manager
Abitibi-Consolidated Company of Canada
P.0. Box 5000, 504 Ninth Street North
Kenora, Ontario PIN 3Y1

Dear Mr. Lindgren:

RE: MUD LAKE WASTE DISPOSAL SITE

CERTIFICATE OF APPROVAL ( CofA ) NO. A600605

Attached is an amended CofA for the Mud Lake Wood Waste Disposal Site. This amendment
approves the closure and post-closure monitoring activities for the wood waste landfill.

Shoutd you have any questions regarding this matter, please call me at (416) 314-8316.

Sincerely,

N prowico Poé\\wr
Veronica Pochmursky

Waste Evaluator

Waste Unit
7':2’%': lan ﬂcw.)’ V/’

¢ District Manager - MOE Kenera Office
Brian Houle, Abitibi-Consolidated Company of Canada
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Ministry Ministére AMENDED PROVISIONAL CERTIFICATE OF APPROVAL

of the de WASTE DISPOSAL SITE

Environment PEnvironnement NUMBER ABO060S
Ontario

Abitibi-Consolidated Company of Canada
P.0. Box 5000, 504 Ninth Street North
Kenora, Ontario PN 3Y1

Site Location; Mud Lake Waste Disposal Site

Abitibi-Consolidated Company of Canada

Mellick Avenue (Barsky's Hill)

Kenora, Ontario

Zone 15, 393278 E, 5515387 N, NADS3, +/- 6m, G.P.S..

You have applied in accordance with Section 27 of the Environmental Protection Act for approval of:

the closure and post-closure maintenance, monitoring, inspecting and reporting of 2 7.41 hectare {183
acre) Waste Disposal Site (Landfill). A

. For the purpose of this Certificate of Approval and the terms and conditions specified below, the following
definitions apply:

@
(®)
©
@

G

(£
{g)
Y

HRE 1311 TE R

“A ot” means the Environmental Protection Act, R.S8.0. 1990, C.E-19, as amended,
“Certificate” means this Provisional Certificate of Approval;
“Company” means Abitibi-Consolidated Company of Canada;

“Director” means Director, Envirommental Assessment and Approvals Branch, Ontario
Ministry of the Environment;

“District Manager” means District Manager, Thunder Bay/Kenora District Office, Ontario
Ministry of the Environment;

“Ministry” and “MOE" means the Ontario Ministry of the Environment;
"ODWQS" means the Ontario Drinking Water Quality Standards;

"PWQO" means the Provincial Water Quality Objectives included in the July 1994
publication entitled Water Management Policies, Guidelines, Provincial Water Quality

Objectives;
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"RUP" means the Reasonable Use Policy (Guideline B-7) of the Ministry of the
Environment; and

“gjte” means the property located off Mellick Avenue on Barsky's Hill, in the City of
Kenora, at Zone 15, 393278 E, 5515387 N, NADR3, +/- 6m, GP.S.

You are hereby notified that this approval is issued to you subject to the terms and conditions outlined below:

TERMS AND CONDITIONS

General

1.

This Provisional Certificate of Approval supersedes and replaces Provisional Certificate
Number A600605 issued March 11, 1982 as amended April 14, 1998,

The requirements specified in this Certificate are requirements under the Act. Issuance of
this Certificate in no way abrogates the Company's legal obligations to take all reasonable
steps to avoid violating other applicable provisions of this legislation and other legislation

and regulations.

The requirements of this Certificate are severable. If any requirements of this Certificate,
or the application of any requirement of this Certificate to any circumstance, is held invalid,
the application of such requirement to other circumstances and the remainder of this
Certificate shall not be affected in any way.

(a) The Company shall, forthwith upon request of the Directar, District Manager, or
Provincial Officer (as defined in the Act), furnish any information requested by such
persons with respect to compliance with this Certificate, including but not limited to,
any records required to be kept under this Certificate; and

(b) Inthe event the Company provides the Ministry with information, records,
documentation or notification in accordance with this Certificate {for the purposes of
this condition referred to as “Information"),

() the receipt of Information by the Ministry,

(i) the acceptance by the Ministry of the Information's compleleness or accuracy; or

(iii) the failure of the Ministry to prosecute the Company, ox to require the Company
to take any action, under this Certificate or any statute or regulation in relation
to the Information; -

shall not be construed as an approval, excuse or justification by the Ministry of any

act or omission of the Company relating to the Information, armounting to

non-compliance with this Certificate or any statute or regulation.

Page 2 - NUMBER A600603
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The Company shall aJlow Ministry persennel, or a Ministry authorized representative(s),

upon presentation of credentials, to;

(8) carry out any and all inspections authorized by Section 156, 157 or 158 of the Act,
Section 15, 16 or 17 of the Ontario Water Resources Act, R.S.0. 1990, or Section
19 or 20 of the Pesticides Act, R.S.0. 1990, of any place to which this Certificate
relates; and,

(b) without restricting the generality of the foregoing, to:

(i) enter upon the premiscs where records required by the conditions of this
Certificate are kept;

(ii) have acoess to and copy, at reasonable limes, any records required by the
conditions of this Certificate;

(iii) inspect at reasonable times any facilities, equipment (including monitoring and
control eauipment), practices, or operations required by the conditions of this
Certificate; and

(iv) sample and monitor at reasonable times for the purposes of assuring compliance
with the conditions of this Certificate.

Where there is a conflict between a provision of any document referred to in Schedule “A”,
and the conditions of this Certificate, the conditions in this Certificate shall take
precedence. Where there is a conflict between the documents listed in Schedule “A”, the
docurnent bearing the most recent date shall prevail.

Any information relating to this Certificate and contained in Ministry files may be made
available to the public in accordance with the provisions of the Freedom of Information and
Protection of Privacy Act, R.8.0. 1990, C. F-31.

All records and monitoring data required by the conditions of this Certificate must be kept
on the Company’s premises for 2 minimum period of five (5) years from the date of their
creafion.

Certificate of Prohibition

9.

10.

Pursuant to Section 197 of the Act, no person having an interest in the Site shall deal in any
way with the Site without first giving a copy of this Certificate to each person acquiring an
interest in the Site as a result of the dealing. '

(a) Two copies of a completed Certificate of Prohibition, containing a registerable
description of the Site, shall be submitted to the Director for the Director's signature
within 60 calendar days of the date of this Certificate; and

(e} The Centificate of Prohibition shall be registered in the appropriate land registry office
on title to the Site by the Company within 10 calendar days of receiving the
Certificate of Prohibition signed by the Director, and a duplicate registered copy shall
be submitted to the Director,

Page 3 - NUMBER A600603




1l AR

Landfill Closure

11. The Site shall be closed, maintained, monifored, inspected and reported by the Company in
accordance with Item 2 of Schedule "A".

12. (a) Onan annual basisata minimum, the Company shall carry out the following
inspection regime:
(i) inspect the final cover integrity;
(i) inspect the vegetative cover;
(iif) inspect for leachate seeps;
(iv) inspect for slope erosion,
(v) inspect for other nuisance factors (litter, rodents, bears);
(vi) inspect perimeter ditches for obstruction or damage.

(b) Any deficiencies noted during the inspection shall be remediated within thirty (30)
days, weather permitting,
Surface Water Management

13. The Company shall maintain site grading and final contours such that all surface water
runoff from the landfilling area is directed north to the perimeter ditching to minimize

infiltration into the landfill.

Surface Water Monitoring

14, (a) Surface water monitoring shall be conducted by the Company in accordance with
Schedule "B".

{(b) The surface water monitoring program may be amended from time to time subject to
the Disttict Manager's written approval.

Groundwater Monitoring

15. (a) Groundwater monitoring shall be conducted by the Cormpany in accordance with
Schedule "C".

(b} The groundwater monitoring program may be amended from time to time subject to
the District Manager's written approval.

Page 4 - NUMBER AG600605
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Contingency Plan

16. Inthe event that surface ranoff exceeds leachate collection system/culvert capacity, the
Cotnpany shall:

(@
(&)
()

(@

maintain water quality monitoring and visual inspections;

maintain culvert outlet discharge plus leachate collection discharge;

close sluice gate and route runoff via the leachate collection system to a municipal
treatment plant if water quality concerns develop;

re-evaluate the closure performance, as appropriate, including:

(i) condition of closure geometry/clay cover effectiveness, scouring/erosion;
(ii) effectiveness of leachate collection/pumping system;

(ili) overall systern performance;

(iv) need for routing runoff to the municipal treatment systerm.

Finapcial Assurance

17. (&)

(b)

©

Reporting

Within thirty (30) days of issuance of this Certificate, the Company shall submit to
the Director, Financial Assurance as defined in Section 131 of the Act, in the amount
of two hundred thousand and fifty-eight, seven hundred and forty-eight dollars
($258,748). This Financial Assurance shall be in a form acceptable to the Director
and shall provide sufficient funds for the post closure inspection maintenance and
moenitoring of the Site;

The Company shall provide to the Director every three to five years, a re-evaluation
of the amount of the Financial Assurance to facilitate the actions required under
Condition 17 (a). The Financial Assurance must be submitted to the Director within
ten (10) days of written acceptance of the re-evaluation by the Director; and

The amount of Financial Assurance is subject to review at any time by the Director
and may be amended at his/her discretion. If any Financial Assurance is scheduled to
expire or notice is received, indicating Financial Assurance will not be renewed, and
satisfactory methods have not been made to replace the Financial Assurance at Jeast
sixty (60) days before the Financial Assurance terminates, the Company shall
forthwith replace the Financial Assurance with cash.

18. By March 31, 2005, and on an annual basis thereafter, the Company shall prepare and
submit to the District Manager, an annual monitoring report. The report shall include the
following as a minimum:

(a)
®

()
(d)

a drawing(s) of the Site indicating all surface water monitoring Jocations;

tables outlining monitoring locations, analytical parameters sampled, frequency of
sampling and measurements;

ap analysis and interpretation of the surface water monitoring data;

an assessment of surface water quality in respect to the PWQO;

Page 5 - NUMBER A600603
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. (e) areview of the adequacy of the monitoring program and recommendations for any
changes in the monitoring program;

(f) asummary of inspeoctions; and
(g) asummary of complaints made regarding Site maintenance and the Company's

response and action taken.

SCHEDULE "AY

This Schedule "A" forms part of Certificate of. Approval No: A600605 and contains
documentation submitted in support of an application for the Site closure, post-closure,
maintenance, inspecting, monitoring and reporting.

1.  Application for a Provisional Certificate of Approval for a Waste Disposal Sife, signed by
M. Derrick Lindgren, dated January 20, 2004.

2. Supporting document titled "ACCC, Kenora, Mud Lake Landfill Closure Plan, Design
Report" prepared by KGS Group, dated July 2003.

Page 6 - NUMBER A600605
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SCHEDULE "B"
This Schedule "B" forms part of Certificate of Approval No: A600605.

Surface Water Monitoring Program

Meonitoring No, of Samples Parameter s Parameters Parameters Fall
Yocation per year Spring Summer  June- Sept - Nov
April - May August

Landfill 3 SetAC SetA,C,D SetA,C
SMI~1, SML-2
Background 3 SetA, C SetA,C.D SetA,C
SML-3
Special Studles o {anontity) Sei A, B SetA,B SetA, B
SML-1, SML-2
SMI-1, SML-2, 1 Resin and Fatty
SML-3 Acids

Parameter List

Set A (Ficld) Set B (Lab) Set C (Lah) Set D (Lab}
pH pH amrnonia arsenic
conductivity conductivity pH cadminm
temperatute conductivity cafcinm
dissolved oxygen total dissolved solids chromium HX
flow alkalinity chromium £ Vi
hardness cobalt
chloride copper
sodium lead
sulphate magnesinm
total kjeldahl nickel
nitrogen potassium
total phosphorous ammonia
phenols nitrate plus nitrite
BOD, COD
total organic carbon
tanuin & lignin
aluminium
barium
izon-¢Fe) Toted Tyon | Ay fer
mapganese
zine
Notes: 1. Monitoring Stations:  SMLI- culvert discharge offsite to Rabbit Lake outlet

SML.-2 - leachate pumping station
SML-3 - background surface water at northwest pond

2. If at any time of sampling, there is no flow from SML.-{, the operator must return to the site
when there is precipitation to ensure that the required monthly sample is collected.

Page 7 - NUMBER A600605
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SCHEDULE "C"

This Schedule "C* forms part of Certificate of Approval No: AB600603.

Greundwater Monitoring Program

Location

Monitoring | No. of Samples | Parameters Parameters Parameters

Spring Summer Fall
April -May | June - August Sept - Nov

Well One Set A, B SetA,B,C SetA,B
Resin and Fatty
Well One Acids e
Parameter List
Set A (Field) Set B (Lab) Set C (Lab}
pH ammonia _ arsenic
conductivity pH cadmiumn
static fevel conductivity calcium
total dissolved solids chromium ITE
alkalinity chromium B !
hardness cobalt
chloride copper
sodium lead
sulphate magnesium
total kjeldahl nitrogen nickel
total phosphorous potassium
phenols ammonia
BOD, nitrate plus nitrite
COD
total organic carbon
tannin & lignin
aluminium
barium
iporrfFe— TNl Thor Bls o
manganese
Zine
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The reasons for the imposition of these terms and conditions are as follows:

The reason for Condition 1 is to clarify that the previously issued Certificate of Approval No.
A600605 issued on March 11, 1982, as amended on April 14, 1 998, is no longer in effect and
has been replaced and superseded by the Terms and Conditions stated in this Certificate.

The reason for Conditions 2, 3, 6, 7. 8 and 18 is to clarify the legal responsibilities and
obligations imposed by this Provisional Certificate of Approval.

The reason for Conditions 4 and 5 is to ensure that appropriate Ministry staff have ready access
to the Site in order to confirm that the Site is being operated according to this Certificate. The
condition is supplementary to the powers afforded a Provincial Officer pursuant to the Act, the
Ontario Water Resources Act, and the Pesticides Act, -

The reason for Conditions 9 and 10 is that Section 46 of the Environmental Protection Act
prokibits any use being made of the lands after they cease to be used for waste disposal
purposes within a period of twenly-five years Jrom the year in which such land ceased 1o be used
unless the approval of the Minister for the proposed use hos been given. The purpose of this
prohibition is to protect fulure occupants of the site and the environment from any hazards which
might occur as a result of waste being disposed of on the site. This prohibition and potential
hazard should be drawn to the attention of future owners and occupants by the Certificate being
registered on title.

The reason for Condition 11 is to ensure that the Site shall be closed, maintained, monitored,
inspected and reported on in accordance with the application submitted by the Company, and
not in a manner which the Director has not been asked to consider.

The reason for Condition 12 is to specify the frequency of the final cover integrity inspections.

The reason for Condition 13 is to ensure that the Company shall maintain Site grading and final
contours such that all surface water runoff from the lan dfilling area is directed (o perimeler
ditches.

The reason for Conditions 14 and 15 is to ensure the Company monitors surfuce water and
groundwater quality in a manner which is satisfuctory to the Ministry.

The reason for Condition 16 is to ensure the Company takes effective action to maintain water
quality in the event of an unusual storm event.

The reason for Condition 17 is to ensure that sufficient funds are available to the Ministry to
conduct the long term monitoring of the Site in the event that the Company is unable or unwilling

io do sa.

Page 9 - NUMBER A600605
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This Provisional Certificate of Approval revokes and replaces Certificate(s) of Approval No.
A600605 issued on March 11, 1982, as amended on April 14, 1998,

In accordance with Section 139 of the Environmental Protection Aet, R.S.0. 1990, Chapter E-19, as
amended, you may by writien notice served upon me and the Environmental Review Tribunal within 15 days
after receipt of this Notice, require a hearing by the Tribunal. Section 142 of the Environmental Protection Acet,

provides that the Notice requiring the hearing shall siate:

1. The portions of the approval or each term or condition in the approval in respect of which the hearing is required, and;
The grounds on which you intend to zely at the hearing in relation to gach portion appealed.

The Notice should also include:

. The name of the appellant;

The address of the appellant;

The Certificate of Approval number;

The date of the Certificate of Appraval,

The narme of the Director;

The municipality within which the waste disposal site is located;

Ll g

And the Notice should be signed and dated by the appellant.

This Notice must be served upon:

The Directar
Section 39, Environmental Protection Act
Minjstry of the Environment and Energy

he Secretary®
Envirorinental Review Tribunat

2300 Yonge St., 12th Fleer

P.0. Box 2382 AND 2 8t, Clair Avenue West, Floor [2A
Toronto, Ontario Taronte, Ontario
M4P 1E4 M4V LS

* Further information on the Envirenmental Review Tribunal’s requirements for an appeal can be obtained directly from the
Tribunal at: Tek (416) 314-4600, Fax: (416) 314-4506 or www.ert.gov.on.ca

The above noted waste disposal site is approved under Section 39 of the Environmental Protection Act.

DATED AT TORONTO this 8th day of September, 2004

N STRTIATINTIT AT RPUE 1T AV WA Sy KHAEEEL e M R

h'%"‘a'ﬂ%ﬁ CERTHHNGATE whd MR

on.dopt. /5 Qe -

¢ g Ian Parrott, P.Eng.
(Sinned) b Director
< Section 39, Environmental Protection Act

v/
o District Manager, MOE Kot 74en olan ga,g v

Brian Houte, Abitibi-Consolidated Company of Canada

s dhporioncn MOE fomana,
Page 10 - NUMBER A600605
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Ministry of the Environment Ministire de {'Environnamont

Environmental Assessment and Direction des évaluations et des s
Approvalsg Branch auldrisations environnemantales

Floor 12A Etage 12A

2S5t Clairave W 2avStClar O

Toronto ON M4V 1LS Toronto ON M4V 1L5

Fax: (416)314-8452 Télaeoplour ; (4168)314-8452
Tetophone: (416) 314-8225 Téléphone; (416) 314-8225

October 4, 2004

IWVED

Brian Houle RECE

Abitibi-Consolidated Company of Canada ocT 0 6 2004

P.0O. Box 5000, 504 Ninth Street North 4 Fiscal
. ass an

Ko i S mEE

Dear Sir/Madam:

Re: Financial Assurance for Certificate of Approval : Waste Disposal Sites No. A600605
Compliance With Condition No. 17, Submission of Financial Assurance

We acknowledge receipt of AMD001, dated October 1, 2004, amending Canadian Imperial Bank
of Commerce Letter of Credit No, SBGM732131 to incorporate the changes requested in our
letter dated September 3, 2004. This amendment will be forwarded to our Business and Fiscal

Planning Branch for safekeeping.

If you have any questions regarding the above, please contact Brad Ross at the above phone
number,

Yours truly,

P

Ian Parrott, P.Eng.
Director
Section 39, Er;vironmental Protection Act

¢: District Manager, MOE Thunder Bay District Office
Area Supervisor, Kenora Area Office
* Richard Brown, MOE, Business and Fiscal Planning Branch.




Lucie Ladeluca, Abitibi Consolidated Inc., Montreal
Teresa Sarte, Canadian Imperial Bank of Commerce, Toronto

ERE VTt IR




Trade Finance Centre

i

By UPS Courler

01 Cctober 2004

To:  Ministry of Environment \ B =
Environment Assessment and Approvals Branch @ i}-‘ @ E ﬂ V E @
Floor 12A .
2 8t. Clair Ave West OCT 4 - 7004
Toronto, Ontario
M4V LS MIGISTRY QF THE ENVIRONEENT
CAVIRONMENTAL ASSESSIGENT & APPRUVALS BRANCH

Aftn:  Brad Ross {tel 416-314-8225)

Re: Letter of credit No; SBGM732131
Applicant Abitibi Consolidated Inc.
1165 Metcalfe Street, Suite 800
Montreal, Quebec

. Dear Sir;

We enclose herewith the originafl amendmant to the above referenced Standby Letter of Credit. This
amendment is processed In accordance with your fetter dated September 3, 2004,

For any inquiries, please contact our office Hue Quoc Tang @ {514) §78-47686,

Please direct your correspondence to GIBC, 1156 Renea Levesque Bivd. Wast, 12th Flaor, Montreal,
Quebec H3B 3Z4 Altn: Standby Letters Of Cradit quoting our reference.

Ce:

Abitibi Consclidated Inc.,

1155 Metcalfe Street, Suite 800
Montreal, Qusbec

H3B 6H2
Attn: Lucle ladeluca {fax; 394-2267)

C.1.B.C, Transit 8612 - Corporate Client Support Centre
Commerce Court West, 50th Floor

Toronto, Ont. MSL 1A2

Afin; Teresa Sarte {fax : 416-980-5855)

Canadlan Imperial Bank of Commarce -1~ Computer Generated Advice - No Signatures Required




dl BC__ — Trade Finance Centre
P . ’ 1 October 2004
Place and date of Issue  Lieu et date d'émission

5621348
2106¢C BIL-0309

Letter of Credit Reforence No, SBGM732131

Amendment No. . AMDO01

Beneficlary: - Applicant:

Ministry of Environment -and Energy Abitibi Consolidated Inc.

40 St. Clair Ave West, Sth Floor ' 1155 Metcalfe Street, Suite 800
Toronto, Ontario Montreal, Quebec

M4V 1M2 H3B 5H2

This letter of credit has been amended as follows:

1- Beneficiary's name and address have been comecled to read:
Her Majesty the Queen In right of

Ontarlo as represented by the

Minister of Environment,2 St Clair

Ave, West, Toronto, ON M4V 1L5

2- Applicant's name and address corrected to read:
Abitibi-Consolidated Company of

Canada

1155 Metcalfe Street, Suite 800

Montreal, Quebec H3B 5H2

replaced by “Certifi oate of Approval Number A600805" (Mud Lake).".

All other terms and conditions of this credit remaln unchanged.

T4 = =

3 - In paragraph no.8, the words reading "Certificate of Approval Number 600606" have been deleted and

This amendment is to be consldered as part of the above credit and must be attached thereto.

For Canadian Imperial Bank of Commerce

Counter Signature Authonzed Signature

Page 1of 1
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Ministry of the Environment
Environmantal Assessmant and
Approvals Branch

Floor 12A

2 5t Clair Ave W

Taronto ON M4V 1L5

Fax: (416)314-8452

Telephone: (416) 314-8225

September 3, 2004

Brian Houle

o

Ministére de I'Environnemaent
Direction des évatuations of des
autorisations anvironnementales
Etage 12A

2avStCialrQ

Toronta ON M4V 1LS
Tétdcopieur ; (416)314-8452
Téléphone: (418) 314-8225

Abitibi-Consolidated Company of Canada
P.0. Box 5000, 504 Ninth Street North

Kenora, Ontario
PON 3Y1

Dear Sir/Madam:

Ontario

RECEIVED
SEP 1 4 1liubk

aualnsss and Fissal
Planning Branch

#y

Re: Financlal Assurance for Certificate of Approval : Waste Disposal Sites No. A600605
Compliance With Condition No. 17, Submission of Financial Assurance

We acknowledge receipt of Letter of Credit No. SBGM732131, dated August 26, 2004, for
CAD$258,748.00, issued by the Canadian mperial Bank of Commerce, pursuant to Condition
No. 17 of Provisional Certificate of Approval for a Waste Disposal Sitg No. A600605. This
Financial Assurance is acceptable to the Director under Section 39 of the Environmental
Protection Act and will be forwarded to our Business and Fiscal Planning Branch for

safekeeping.

We have reviewed the above Letter of Credit and note that in paragfaph (8), on page (1), the last

line should re

*.. in connection with Provisional Certificate of Approval Number A6060605"

and not AG00606 as mentioned. Please request the Canadian Imperial Bank of Commerce to
issue an amendment accordingly.

Please disregard our earlier acknowledgement letter, dated August 30, 2004 (copy attached), on

this subject.




If you have any questions regarding the above, please contact Brad Ross at the above phone
number.

Yours truly,

=

Jan Parrott, P.Eng,..

Director
Section 39, Environmental Protection Act

c: District Manager, MOE Thunder Bay District Office
Area Supervisor, MOE Kenora Area Office
Veronica Pochmursky, MOE, Environmental Assessment and Approvals Branch
Richard Brown, MOE, Business and Fiscal Planning Branch
Catherine Levis, Manager - Environment, Abitibi~Consolidated,
1155 Metcalfe Street, Suite #8300
Montreal, Quebec
H3B 5H2




i

Ministry of the Environment
Environmental Assessment and
Approvals Branch

Floor 12A

2 St Clair Ave W

Torento ON M4V 1L5

Fax: (416)314-8452

Telephone; (416) 314-8225

August 30, 2004

Ministére de I'Environnament

Direction des évaluations et des
autorisations environnementales
Etage 124

2avStCaro

Toronto ON M4V 1L5
Télécopieur ; {416)314-8452
Téléphone: (416) 314-8225

Douglas D, Raoul, Environmental Superintendent
Abitibi-Consolidated Company of Canada
504 Ninth Street North, P.O. Box 5000

Kenora, Ontario
P9IN 3Y1

Dear Sir/Madam:

& Ontario

%MMM b (Y :

RECEIVED
SEP 0 £ 2004

Business and Fiscal
Planning Branch

Re:  Financial Assurance for Certificate of Approval : Waste Disposal Sites No. A609606
Compliance With Condition No. 5, Submission of Financial Assurance

We acknowledge receipt of Letter of Credit No. SBGM732131, dated August 26, 2004, for
CAD$258,748.00, issued by the Canadian Imperial Bank of Commerce, pursuant to Condition
No. 5 of Provisional Certificate of Approval for a Waste Disposal Site No. A600606. This
Financial Assurance is acceptable to the Director under Section 39 of the Environmental
Protection Act and will be forwarded to our Business and Fiscal Planning Branch for

safekeeping.

If you have any questions regarding the above, please contact Brad Ross at the above phone

number.

Yours truly,

(o er

Ian Parrott, P.Eng.
Director

Section 39, Environmental Protection Act

¢: District Manager, MOE Thunder Bay District Office




Area Supervisor, MOE Kenora Area Office

Richard Brown, MOE, Business and Fiscal Planning Branch
Catherine Levis, Manager - Environment, Abitibi-Consolidated,
1155 Metcalfe Street, Suite #800

Montreal, Quebec

H3B 5H2




Trade Finance Centre

26 August 2004 BY UPS COURIER

To: Ministry of Environment and Energy
40 8t. Clair Ave West, 9th Floor
Toronto, Ontario

M4V 1M2
Attention: Richard C. Brown
RECEIVED
Re: Ourreference:  SBGM732131 © AUG 27 2004
Applicant: Abltibi Consolidated Inc.
Business and Fiscal

ing Branch
Dear Mr. Brown, Planniag

Please find enclosed the original above-mentioned standby letter of credit.
For any inquiries, please contact our office Claudine Jeannotte @ (514) 876-2051.

. Please direct your comrespondence to CIBC, Trade Finance Cenfre, 1155 Rene Levesque Blvd, West,
12th Floor, Montreal, Quebec H3B 374 Altn: Standby Letters of Credit quoting our reference,

P

Canadian imperial Bank of Commerce -1- Computer Generated Advice - No Signatures Required
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Place and date of issue  Lieu et date d'dmission

Letter of Credit Refarence No. SBGM732131

Beneficiary: Applicant;

Ministry of Environment and Energy Abitibi Consolidated Ing.

40 St. Clalr Ave West, 9th Floor 1155 Melcalfe Street, Suite 800
Toronto, Ontario- . Montreal, Quebec

MaviM2 . ' H3B 5H2

Amount: CAD 258,748.00 Date of Expiry: 29 December 2004

Two Hundred and Flity Eight Thousand Seven
Hundred and Forty Elght Canadian Doltars

]

We hereby authorize you to draw on Caneadian Impetial Bank of Commerce, Trade Finance Centre,
Atrium-on-Bay, §95 Bay Street, 7th Floor, Toranto, Ontaric M5G 2M8 {CIBC) for account of Abitibi
Consclidated Inc., 1155 Metcalfe Street, Montreal, Quebec H3B §H2 (the "applicant") up o an aggregate
amount of Two Hundred and Fifty Eight Thousand Seven Hundred and Forty Eight Dollars of lawiful

. money of Canada available by demand or drafts at sight.

Pursuant to the request of the applicant, we Canadian Imperal Bank of Commerce, Trade Finance
Centre, Montreal, Quebec hereby establish and give ta you an irrévocable standby letter of credit in your
favour which may be drawn on by you at any time and from time to time upon wiritten demand for
payment made upon us by you which demand we shall honour without enquiring whather you have a right
as between yourselves and the said applicant to make such demand and without recognizing any claim of
the said applicant.

This imevocable standby letter of credit will continue up to the 29th day of December 2004 and wili be

automatically renewed for one year on the same terms and conditions including this one for senewal - » : .
unless we give you at least sixty {60} days written notice that it will not be so renewed and you may. call
for payment on the full amount outstanding under this irrevocable letter of credit at any time prior fo that ™
date should this imevocable letter of credit not be renewed,

Partia} drawings are permitted.

Any bill or payment made hereunder shall be in favour of the Minister of Finance of Ontario.

The amotint sscured by this irrevocable standby [etter of credit may be reduced from time to time by
written notice to us from you.

Any notice under the previous paragraph or any demand hareunder may be made by you or the Assistant
Deputy Minister, Reglonal Operatlons Division; the Assistant Deputy Minister, Corporate Management
Division; or such other Director as you from fime to time authorize in writing o us.

Yeur claim under this imevocable standby letter of credit must be in writing addressed to Canadian
Imperial Bank of Commerce, Trade Finance Centre, Atrium-on-Bay, 535 Bay Strest, 7th Floor, Toronto,
Cntario M5G 2M8, quoting our irrevocable letter of credit number SBGM732131 dated August 26, 2004
and shall ba accompanied by a written statement that the monies are required in connection with
Provisional Certificate of Approval Number 600606.

We hereby agree with you that demand(s) made or bilis drawn in compliance with the terms of this letter
of credit shali be duly honoured upen presentation at Canadian Impetial Bank of Cemmerce, Trade
Finance Centre, Atrium-on-Bay, 595 Bay Street, 7th Flocr, Toronto, Ontaric M5G 2M8.

Page 1 0f 2 ; 8}

The CIBC logo Is a registered trademark of Banque CIBC.  Le logo CIBC est une marque de commerce de la Bangue CBC,
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Place and date of issue  Lieu et date d'émission

This Page forms an integral part of our Letter of Credit No, SBGM732131.

This standby letier of credit may be cancelied prior to the expiry date upon our receipt at the above-noted
address of the original standby letter of credit and the Beneficiary's signed letter addressed to us
requesting cancellatlon of the standby letter of credit. Such cancellation shall be effactive on the date we
receive the documents noted herein.

This standby letter of credit Is subject to the *Uniform Customs and Practice for Documentary Credits
(1993 Revision) International Chamber of Commerce, Publication no. 500" and agages us In accordance
with the terms thereof.

For Canadian imperial Bank of Commerce

E. SEANNOTYE %% T8 %@_// S PP

Counter Signature / Authorized Slgnaturer LUCY SCURALLT

Page 20f2
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SEP-29-2000 0S5:39PM  FROM-FRASERIILNERCASGRAIN T-814 P.003/004 F-858

' 1 4

. . Ministry -, 3 e 12 M srovisional certuﬂcateNo A 7!45502

; W ofthe” - mummmvmom oo R _;
Envaronment C e ORCE - ., -_;- M ’ Lot

"' LI .
. .«".' \.|'...

Q .
o FF{O’VISIONAL CERTIFICATE OF APPRQVAL
' - WASTE DISPOSAL SITE _

- . -

Under The Environmental Pratection Act, 1971 and tha ragulaﬂam and subject.to tha
limiratians thersof, this Provisional Cerdﬁcuta of Approval is issued to: .. N

g:-;a&tn Lekes Forest. Products Limitad RN
o . P oanml e

thomicat:Givisfon - * .: I e

Dryden, (ntario | . . .

far the use and operat%én of 3 4.4 hecta'm Tandﬂ'll' site

all in aceordance with the following ptans and spmf"miour the plan entitled "P‘lnt. .
plau of S‘ludge Bisposal: Area®, Dryden Paper Co. Ltd., Drawing No. B8410:. -
sita plan and cwss section ent{tled *Detail Waste Disposal Burial sne ‘

(0,¢, 1.t4,)", Dryden Papar ca. Atd., dated September 15, 1971, .

rveet 27713, Part of the saith part of Lot 7,
Concessian &,
Township of Yan Horze, Distﬁct of Kenora

. - which Includes the usa of tha sita only for the disposal
af tha foliowing categories of wasta (NQTE: Usa of the site for additionat uittgarlas of -
. wastes mguires a new apglication and amendments 1o the Provisional Certificata of -
Approval) 1002 solid -lndustrm mm-.s lim{ted to mercury cuntaninatad
solld wasts from the comany 11 1!: Wau.

1
A

and subjact to tha following eondiﬁons: . J:.' .

1. That the company’s groundmter monitoring program at the sits ba
wsintained, and that. the test yesults continue to be subuimd tc
this Hiuisw‘s Distr{ce nFFIcs in neann. ,' eonta ot e

. el
LAY

LA A B
.

i . - .o » ) .c..‘ .:".'.- .
. THIS IS A "I“RUE cory OF THE -
ORIGINAL, CIERTIFICATE mm
fea 9 1980 . R

ON ot - L

amed] -

S0 )

Dated this 28th day of_O30UAYY 1480 5

, Saction 39,
The Favienamenryl Benvarinn Lrv 1974

-®

SEP 29 2008 17:42 PACGE, 63




1-814  P.g04/004 F-858
$EP-20-2000 D05:39PM  FROM-FRASERMELNERCASGRAINI

N

.. TO: Great Lakes Forest Praducts Limited
: " Dryden Operation i
© Chemical Division
. o "+ Dryden, Ontarioe

You are hereby notified thae Pravisiona] Certificate of

Approval No. A 7145502 has been issued to You subjecti'to the
conditions outlined therein.

i

| ’
The reasons for the impogition of these congditiong are
A8 followss f .

. 1. To provide surveillance of potential leachata migration
S and therehy ensure the quality of the groundwater,

¥You wmay by writtan npotice served wupon ,ma and the
Environmental Appeal Board within 1§ days after receipt of this
Notice, require 3 hearing by the Board. T

4

This Rotice should be served upon:

The Secratary, : The Diresctor,
Environmental Appeal BHoard, AND Section 33 E.P.A.

1 St. clair ave, West, . . Ministry of .tine Environment,
5th Ploor, . .

Tordnte, ontaria,

M4V 1K? .

DATED at Toronto this 28th day of Janyary + 1980 .

. ‘ Director,

Section 3a £.P.A,
o 1940 e

PAGE. 94
SEP 29 2000 17:43
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True Grit Consulting Lid.
1127 Barton Street R COVERESIONER. 1T,
Thunder Bay, ON P7B 5N3
T807.626.5640 F 507.623.5690 yww.inclca CONSULTING LTD
February 19, 2009 Project No.07-020-02

VIA EMAIL (carolyn.simpson@ontatio.ca)

Ms. Carolyn Simpson

Senior Environmental Officer

Kenora Area Office

808 Robertson Streat, 2™ Floor

P.O. Box h150

Kenora Bay, ON P9N 3X9 .

Dear Ms, Simpson:

Re:

Response to MQE Letter dated January 15, 2009
Dryden Mercury Disposal Site, Dryden, Ontatlo

On behalf of AbitibiBowater Inc., True Grit Consulting Ltd. (TGCL) would fike to provide our response lo aletter
prepared by the Ontario Ministry of the Environment (MOE) entitled 2005/2006 Monitoring Repor?, Bowater
Closed Marcury Disposal Site, Dryden, Ontarlo, C. of A. #A7145502, dated January 15, 2009 (attached).

Mr. Alisdair Brown, P.Eng., P.Geo., Regional Hydrogaologist with the MOE Northern Region Technical Support
Section completed a review of the 2005 and 2006 annual reports completed by Wardrop Engineering inc. Below
Is a summary of comments and recommendations pravided by Mr. Brown based on these reports.

The key source wells, MW3 and MW4, where elevated mercury concentrations have been detected arg
screened al less than 4 m below ground surface and are manitoring the shallow groundwater regime. It is
therefore likely that the trigger well MW$ is not monitoring the same groundwater regime where impact has
been confirmed in the source wells. | therefore recommended that a new shallow monitoring well (scraened
above 4 m) is required in the vicinity of MW, The new well would be used as a trigger well in addition to
MW and MW@ and assessed in accordance with the trigger program for the site.

Currently, surface water monitoring at the site Is limited to the collection of a sample from the ditch located
along the west and south sides of the site, which is located on the.upgradient side of the fill area. |
recommend that a second surface water sample should be collecled (at the same frequency as all other
sampling) from the ditch (rip rap diteh) located afong the east side of the fill area, which is directly
downgradient of the fill area

Reporting frequency at this site has been reduced fo every two years at the MOE's initiative. It s my
recommandation that this frequency can be continued. However, It is anticipated that if mercury impacts are
measured which would trigger the contingencies, the proponent would notify the MOE district office and
provide a descripfion of the trigger mechanism and the conlingencies being undertaken,

Based on our review of the MOE's comments and asscclated recommendations, TGCL concurs with tha MOE's
recommendation o Install a new shallow trigger well (screened abave 4 m) in the vicinity of MW® to assess
water qualily at the site. TGCL recammends installing the new well during the spring {June} 2009 monitoring
evant and collecting water samples for analysis and incluslon in the 20609 annual report.
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Ms. Carolyn Simpson

Project No., 07-020-02 )
February 19, 2009 CONSUFTING LTD

TGGCL also concurs with the MOE's recommendation te include an additional surface water sample location
downgradient of source wells MW3 and MW4 along the east side of the fill area to assess water quality potential
" discharging from the site. Surface water sampling at this new location will commence in 2009 and the results
inciuded In the annual report.

The sarpling frequency and analytical program for these new groundwater and surtace sample locations will be
consistent with the current approved program for the site. In the event of trigger exceedances during non-
reparting years, TGCL will notify the MOE district office and provide a description of the trigger mechanism and
the contingencles being undertaken in association with the exceedance.

We trust that the above satisfles your immediate requirements. H you have any questions, or require additional
information, please contact the undersigned at §26-5640.

Sincerely,

TRUE GRIT CONSULTING LTD.

v

Jason Garatti, P.Geo.
Manager, Environmental Services

jgarati@®tgcl.ca -
JRG:mb

Attachments: MOE Letter dated January 15, 2009

Copy: Mr. Brian Mooney (Brian.Mooney@Abitibibowater.com)

20f2
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True Grit Consulting Ltd.
1127 Barion Street A.

Thunder Bay, ON P78 5N3
T 807.626.5640 F 807.623.5690 www.tgclcq

February 19, 2009
VIA EMAIL (carolyn.simpson@ontario.ca)

Ms. Carolyn Simpson

Senior Environmental Officer

Kenera Area Office

808 Robertson Street, 2™ Floor

P.O. Box 5150

Kenora Bay, ON PO 3X9 .

Dear Ms, Simpson:

Re: Response to MOE Letter dated January 15, 2009
Dryden Mercury Disposal Site, Bryden, Ontatlo

TRUES

yog R Gl o i

RIT

CONSUFTING LTD

Project No.07-020-02

On behalf of AbitibiBowater Inc., True Grit Consulting Ltd. (TGCL) would lie to provide our response to a letter
prepated by the Ontario Ministry of the Environment (MOE} entitled 2005/2006 Moniloring Report, Bowater
Clased Mercury Disposal Site, Dryden, Ontario, C. of A. #A7145502, dated January 15, 2009 (attached).

Mr. Alisdair Brown, P.Eng., P.Geo., Regional Hydrogealogist with the MOE Northern Region Technical Support
Section completed a review of the 2005 and 2006 annual reperts completed by Wardrop Engineering Inc. Below
is'a summary of comments and recommendations provided by Mr. Brown based on these reports.

« The key source wells, MW3 and MW4, where elevated meroury concentrations have been datected are
screened at less than 4 m below ground surface and are monltoring the shallow groundwater regime. It is
theretore Hkely that the trigger well MW$ Is not monitoring the same groundwater regime where Impact has
been confirmed in the source wells. | thergfore recommenged that a new shallow monitoring well (screened
ahove 4 m) is required in the vicinity of MW9. The new well would be used as a trigger well in addition to
MW¥ and MW$ and assessed in accordance with the frigger program for the site.

»  Currently, surface water moniforing at the sita Is limited to the collection of a sample from the ditch located
along the west and south sides of the site, which is located on the upgradient side of the filt area. |
recommend that a secand surface water sample should be collected (at the same fraguency as all other
sampling) from the ditch (rip rap ditch) focated along the east side of the fill area, which is directly

downgradient of the fill area

-« Reporling frequenay at this site has been reduced to every two years at the MOE’s initiative. It is my

racomimandation that this frequency can ba continued, Howaver, It is anticipated that if mercury impacts ave
measured which would trigger the contingencies, the proponent would netify the MOE district office and
provide a deseription of the trigger mechanism and the cenlingencies being undertaken,

Based on our review of the MOE’s comments and assaciated recornmendations, TGCL concurs with the MOE's
recommendation ta install a new shallow trigger well {screened above 4 m) in the vicinity of MW to assess
water quality at the site, TGCL recommends installing the new well during the spring (June) 2009 monitoring
event and collecting water samples for analysis and Incluslon in the 200¢ annual report.




LUgELE. Akl

Ms. Carolyn Simpson TR_U R_[T
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February 19, 2008 CONSULTING LTD

TGCL also concurs with the MOE's recommendation to include an additional surface water sample location
downgradient of source walls MW3 and MW4 along the east side of the fill area to assess water quality potential

" discharging from the site. Surface water sampling at this new location will commence in 2009 and the results

included in the annual report.
The sampling fregquency and analytical program for these new groundwater and surface sample locations will be
consistent with the current approved program for the site. In the event of trigger exceedances during non-

reporting years, TGCL will notify the MOE district office and provide a description of the trigger mechanism and
the contingencles being undertaken in association with the exceedance.

We trust that the above satisfies your immediate requirements, If you have any questicns, or require additional
Information, please contact the undersigned at 628-5640.

Sincerely,

TRUE GRIT CONSULTING LTD.

Jason Garatti, P.Geo.
Manager, Environmental Services

jgaratli@igelca -
JRG:mb

Attachments: MOE Letter dated January 15, 2009
Copy: Mr. Brian Mooney (Brian.Mooney@Abitibibowater.com)

20f2
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Fehruary 19, 2009 Project No.07-020-02

VIA EMAIL (carolyn.simpson@ontatia.ca)

Ms, Carclyn Simpson

Senior Environmental Officer

Kenora Area Oftice

808 Robertson Street, 2™ Floor

P.O. Box 5150

Kenora Bay, ON P9N 3X9 .

Dear Ms, Simpson:

Re: Response to MOE Letter dated January 15, 2008
Dryden Mercury Disposal Site, Dryden, Ontario

On behalf of AbitibiBowater Inc., True Grit Consuiting Ltd. (TGCL) would like to provide our response te 4 letter
grepared by the Ontario Ministry of the Environment (MOE) entitied 2005/2006 Monitoring Report, Bowater
Closed Mercury Disposal Site, Dryden, Ontarlo, C. of A. #A7145502, dated January 15, 2009 (attached).

Mr. Alisdair Brown, P.Eng., P.Geo., Regional Hydrogsologist with the MOE Northern Region Technical Support
Section completed a review of the 2005 and 2006 annual reports completed by Wardrop Enginesring Inc. Below
is & summary of comments and recemmandations provided by Mr. Brown based on these reports.

« The key source wells, MW3 and MW4, where elevated mercury concentrations have besen detected are
screened at less than 4 m below ground surface and are monftoring the shallow groundwater regimae, It is
therefore likely that the trigger well MW Is not manitoring the same groundwater regima where impact has
been confirmed in the source wells. | therefore recommended that a new shallow monitoring well (screened
ahove 4 m) is required in the vicinity of MW. The new well would be used as a trigger well in addition to
MW1 and MW and assessed in accordance with the trigger program for the site.

»  Currently, surface water monitoring at the site is limited to the collection of a sample from the ditch located
along the west and south sides of the site, which is located on the. upgradient side of the fill area. |
recommend that a second surface water sample should be collecled (at the same frequency as ail other
sampling) from the ditch (rip rap ditch) located along the east side of the fil area, which is directly
downgradient of the fill area

-+ Reporling frequency at this sile has been raduced to every two years at the MOE's initiative. Itts my

recommendation that this frequency can be continuad. However, ftis anticipated that if mercury impacts are
measured which would trigaer the cantingencies, the proponent would notify the MOE district office and
provide a description of the trigger mechanism and the contingencies being undertaken,

Based on our review of the MOE's comments and asseciated recommendations, TGCL concurs with the MOE's
recommendation to Install a new shallow trigger well (screened above 4 m} in the vicinity of MW$ to assess
water quality at the site. TGCL recommends instafling the new well during the spring {June} 2008 monitoring
event and collecting water samples for analysis and incluslon in the 2009 annual regort.
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TGGL also concurs with the MOE's recommendation to include an additional surface water sample logation
downgradient of source walls MW3 and MW+ along the east side of the fill area to assess water quality potential
" discharging from the site. Surface water sampling at this new location will commence in 2009 and the results

included in the annual rapart.

The sampling frequency and analytical program for these new groundwater and surface sample locations will be
congistent with the cusrent approved program for the site. In the event of trigger exceedances during non-
raporting years, TGCL will notify the MOE district office and provide a description of the trigger mechanism and
the contingencles being undertaken in association with the exceedancs.

We lrust that the above satisfies your immediate requirements. If you have any questions, or require additional
information, please contact the undersigned &t 626-5640.

Sincersly,

TRUE GRIT CONSULTING LTD.

Jason Garalll, P.Geo.
Manager, Environmental Services
jaaratti@t :

JRG:mb

Attachments: MOE 1.etter dated January 15, 2009
Copy: Mr. Brian Mooney (Brian.Mooney@Abitivibowater.com)

20f2




Page 1 of 4

N\ N !
This is Extivlt .. L.%....... referrad 16 in the

attoatof ORI T ALLOIS

. . sworn before me, this ... ..
Faieta, Mario (ENE) dayof _DJENL ST- 20 16
From: Pike, Alexandria [apike@dwpv.com] ___b ‘%&Wﬁ
Sent: August 24, 2010 10:48 AM
To: Faieta, Mario {(ENE); MeIanie.AIIaire@Abitibibowater.com
Ce: SDunphy@stikeman.com; Greg.J.Adams@ca.ey.com; LWiliams@tgf.ca

Subject: RE: Tr: RE: Abitibi
Attachments: TOR_DOCUMENTS-#2584714-v4-MOE_request_response-Kenora_Dryden.DOC

Mario - In response to your information requests, | have prepared an explanation of the estimated environmental exposures
based on conversations | have had with AbitibiBowater personnel and their consulfants and attach a draft. There is no
documentation supporting such estimates (beyond what has been provided to you previously) but the estimates are
believed to be conservative. Should further details become available, | will provide you with a further revised draft. My
responses to your specific questions are set out in CAPS below.

Regards, Alex

From: Faieta, Mario (ENE} [mailto:mario.faieta@ontario.ca]

Sent: August 23, 2010 4:13 PM

To: Pike, Alexandria; Melanie.Allaire@Abitibibowater.com

Cc: SDunphy@stikeman.com; Greg.J.Adams@ca.ey.com; LWilliams@tgf.ca; Kondo, Victoria (ENE); Huang, Edmund (JUS)
Subject: RE: Tr : RE: Abitibi

Alex —

Here is a recap for your benefit and mine of the questions that | have asked with one addition (#5):

1} As discussed, please provide me with an explanation of how the estimated environmental costs stated in paragraphs [5(h}, (j} and

(k) of the Amended Notice of Motion, dated August 4, 2010 were determined along with any reports or other documents that
support such estimates, [SUMMARY ATTACHED]

2} Does have Abitibi have any views on how many more years of monitoring and treatment described in paragraph 15(h) and (k)
might be required? [SUMMARY ATTACHED]

3) In respect of paragraph |5(h), does have Abitibi have any views on the estimated costs of remedying the groundwater and repairing
the fandfill in the event that the risk of failure of the encapsulation of the mercury fandfill is realized? [SUMMARY ATTACHED]

4) | have questions regarding paragraph 6 of Exhibit R-1 | of the Amended Motion Record. I want to make sure that | understand
what is proposed. The draft order at Exhibit R-11 states that upon issuance of the draft Order authorizing the transfer of the
property and payment of the purchase price, title shall pass to the purchaser “free and clear of and from any and all claims, liabilities,
obligations, interests, prior claims, hypothecs, security interests (whether contractual, statutory or otherwise), liens, assignments,
judgments, executions, ... or other claims or encumbrances whether or not that have attached or been perfected, registered,
published or filed and whether secured, unsecured or otherwise ..."”

Is it Abitibi's position that the effect of this Order will be that:

)  the purchaser will not be bound by the current Certificate of Approval {as would be the case by virtue of section 19 of
the EPA)2;

if)  the purchaser will be exempt from obligations under any environmental statute in respect of this landfill?

iii) the MOE will be barred from issuing environmental orders to the purchaser in respect of this landfill?

iv} the purchaser will be exempt from prosecution for contraventions of the EPA in respect of this property?
[AS PER AUGUST 23, 2010 E-MAIL OF SEAN DUNPHY TO RICHARD BUTLER, CC YOU]

5) | have similar-questions regarding Abitibi’s position on the effect of the Order sought (eg. Exhibit R-1 | of the Amended Motion

08/30/2010
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Record dated August 4, 2010) in view of the Third Claims Procedure Order. s it Abitibi’s position that following the proposed
transfer of the three waste disposal sites in Ontario that:

)  Abitibi will be exempt from obligations under any environmental statute in respect of these landfills?
i) the MOE will be barred from issuing environmental orders to Abitibi in respect of these landfills?

iii)  Abitibi will be exempt from prosecution for contraventions of the EPA in respect of these properties?
[AS PER AUGUST 23, 2010 E=MAIL OF SEAN DUNPHY TO RICHARD BUTLER, CC YOU)]

6) What is the total dollar value of the “environmental exposure* {ie. potential environmental liability exposure) with respect to all of
the non-core properties located in Ontario that are described in the Amended Motion dated August 4, 2010? [TOTAL: $5,333,000:
MUD LAKE ;{)1 ,083,000, MARGACH $4M, DRYDEN $250,000]

7) What is the total dollar value of the “environmental exposure’ with respect to all of the non-core properties, regardless of
location, that are described in the Amended Motion dated August 4, 2010? [| AM UNABLE TO COMMENT ON LIABILITIES
RELATED TO OTHER PROVINCES]

Mario Faieta
Counsel, Ministry of the Environment

Office: (416) 314-6482
Blackberry: (647) 688-4230
Fax: (416) 314-6579

This email and any attachments are for the sole use of the intended recipients and may be privileged or confidential. Any distribution, printing or
other use by anyone else is prohibited. If you are not an intended recipient, please contact the sender immediately, and permanently delete this
email and attachments.

From: Pike, Alexandria [mailto:apike@dwpv.com]

Sent: August 23, 2010 3:57 PM

To: 'Melanie.Allaire@Abitibibowater.com'; Faieta, Mario (ENE)

Cc: SDunphy@stikeman.com; Greg.).Adams@ca.ey.com; LWilliams@tgf.ca
Subiect: RE: Tr : RE: Abitibi

Please use the following number for the call at 10:30 tomorrow:

1-888-260-2688
passcode: 823466

Mario - Please be advised that Ernst & Young (Greg Adams) and their counsel (Leanne Williams, Thornton Grout
Finnigan) are seeking information to determine the position that the Ontario MOE will be taking on the relief
requested so that the Monitor may file a report to the Court (as mandated). E+Y was advised by BC that Ontario
and NB want a one week adjournment of the hearing and would like to hear the position of the Ontario MOE on this
request.

Sean Dunphy (Stikemans, Abitibi insolvency counsel), Melanie Allaire (Abitibi) and myself (Davies, Abitibi Ontario
environmental counsel) will all join the call.

regards,
Alex Pike

From: Melanie.Allaire@Abitibibowater.com [mailto:Melanie. Allaire@Abitibibowatet.com]
Sent: August 23, 2010 1:40 PM

To: Pike, Alexandria

Cc: SDunphy@stikeman.com; Greg.).Adams@ca.ey.com; LWilliams@tgf.ca

Subject: Tr : RE: Abitibi

08/30/2010
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Alex,
Could you send a dial-in for our call with the MOE tomorrow at 10:30? | copied everybody who are going to attend.

Thanks,

Mélanie Allaire

Avocate Sénior / Senior Legal Counsel
AbhitibiBowater

1155, rue Metcalfe, bureau 800
Québec, Canada, H3B 5H2

Tel: 514.394.3630

F: 514.394.3644

---- Transféré par Melanie Allaire/LEGL/MTL/CSC le 2010-08-23 13:36 —-
De: "Faieta, Mario (ENE)" <mario faieta@ontario.ca>

A "Pike, Alexandria" <apike@dwpv.com>
<melanie.allaire@abitibiBowater.com>, "Kondo, Victoria (ENE)" <Victoria.Kondo@ontario.ca>, “Taylor, John (ENE)" <John.P.Taylor@ontario.ca>
Trina (ENE)" <Trina.Rawn@ontario.ca>

Ce:

Dafe: 2010-08-23 13:31

Objet : RE: Abitibi

Yes, subject to being advised by the end of the day:

1) the names of the persons that will be on the call

2) what specific issues/matters they would like to discuss so that I have time to consider them and seek instructions.

In addition to the questions that T asked last week, could you also please advise:

1)  what is the total dollar value of the “environmental exposure” {ie. potential environmental liability exposure) with respect
to all of the non-core properties located in Ontario that are described in the Amended Motion dated August 4, 20107

2)  what is the total dollar value of the “environmental exposure* with respect to all of the non-core properties, regardless of
location, that are described in the Amended Motion dated August 4, 20107

Mario Faieta
Counsel, Ministry of the Environment

Office: (416) 314-6482
Blackberry: (647) 688-4230
Fax: (416) 314-6579

This email and any attachments are for the sole use of the intended recipients and may be privileged or confidential. Any
distribution, printing or other use by anyone else is prohibited. If you are not an intended recipient, please contact the sender

immediately, and permanently delete this email and attachments.

08/30/2010
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From: Pike, Alexandria [mallto:apike@dwpv.com]
Sent: August 23, 2010 12:58 PM

To! Faieta, Mario (ENE)

Cc: 'melanie.allaire@abitibiBowater.com'’
Subject: Abitibi

Mario - Would you be available for a call with the Monitor {and Abitibi and its counsel) tomorrow at 10:307
| hope to be in & position to provide responses to your inquiries re: cost estimates later today.

thanks, Alex

Alexandria Pike

DAVIES WARD PHILLIPS & VINEBERG LLP

44th Floor Tel 416 367 6989
1 First Canadian Place © Fax 416 863 0871
Toronto, Ontario M5X 1B1 apike@dwpv.com
www.dwpy.com

This e-mail may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please imme:
reply e-mail or by telephone (collact if necessary), delete this e-mail and destroy any coples.

08/30/2010
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Ontario Non-Core Properties: Summary of Estimated Environmental Exposure

Dryden
The encapsulation and closure of the Dryden tandfill undertaken in 1980 (which involved mixing mercury

into concrete to encapsulate within a dedicated lined landfill) has been effective in containing substances
including mercury and chloride, as demonstrated by ongoing monitoring activities. The Ministry has
conducted inspections of the landfill, received monitoring results and provided comments regarding such
monitoring (which have been addressed by Bowater). Costs for monitoring and maintenance has been
estimated by Bowater at $250,000 for a period of 20 years which includes annual monitoring costs of
approx. $10,000 as well as $50,000 with respect to activities such as ditch cleaning, vegetative cover
repair and monitoring well replacement as needed. Bowater is of the view that this is a reasonable
estimate of time and costs related to future management of the Dryden landfill.

There is currently no anticipated risk of failure of the encapsulation and such potential risk is viewed as
highly unlikely. In the unlikely event that mercury or chloride be released from the landfill at levels that
would require further action, it is anticipated that mitigation measures could be implemented (such as
increasing vegetation on the site) without having to repair the encapsulation. Such mitigation measures
are expected to be achieved at reasonable costs (eg. within the estimated maintenance costs or
<$100,000 additional funds).

Kencra Margach Landfill

With respect to the maximum estimate set out in the motion materials of $4 million (for capping, closure
and post-closure groundwater monitoring for the next 30 years), Abitibi views this as a conservative
estimate. Monitoring and maintenance costs for this site are currently in the range of $75,000/yr with
such costs to decrease to approximately $36,000/yr following closure. Closure activities at the site have
been estimated to be in the range of $2 million for capping and vegetation with additional costs of
approximately $100,000 for general decommissioning, leachate seep repair and regrading costs. The 30-
year timeframe is conservative: 25 years is more consistent with MOE post-closure monitoring
requirements.

Mud Lake Landfill

The Mud Lake Landfill is a closed facility and post-closing monitoring has been carried out for
approximately 6 years. The estimated exposure cost set out in the motion materials was $50,000 per
year for long term monitoring, collection and pumping equipment maintenance in connection with
leachate discharge as well as between $5,000 and $7,000 per year for leachate treatment costs at the
municipal wastewater treatment plant. The majority of such costs are incurred directly by Abitibi and this
estimate is considered to be conservative. Third party consultant costs for monitoring are approximately
$14,000/yr. A timeframe for future monitoring requirements has not been set but is not expected to
extend beyond an additional 20 years.
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General Chemical Industrial Products Inc. v.
Director, Ministry of the Environment

In the matter of appeals by General Chemical Industrial Products Inc., General
Chemical Canada Holding Inc., De Lyle W. Bloomquist, H. Scott Ellis, Eugene
I. Davis, David Graziosi, Derek L. Rogers, Bliss A. White and Jillian Swartz
filed on December 14, 2005 for a Hearing before the Environmental Review
Tribunal pursuant to section 140 of the Environmental Protection Act, R.S.0.
1990, ¢. E.19, as amended, with respect to Director’s Orders Nos. 1 and 2 (as
amended) issued by the Director, Ministry of the Environment, on

November 29, 2005 under sections 17, 18, 43 and 196 of the Environmental
Protection Act, regarding a waste disposal site, known as the soda ash settling
basin located at the General Chemical Plant Facility in the Town of
Amberstburg, County of Essex, Ontario; and

In the matter of appeals by De Lyle W. Bloomquist, H. Scott Ellis, Eugene 1.
Davis, General Chemical Industrial Products Inc., General Chemical Canada
Holding Inc., David Graziosi, Derek L. Rogers, Jillian Swartz and Bliss A.
White filed on March 20, 2007 for a Hearing before the Environmental Review
Tribunal pursuant to section 140 of the Environmental Protection Act, R.S.0.
1990, c. E.19, as amended, with respect to a Director’s Order No. GCCL-
07/02/28 issued by the Director, Ministry of the Environment, on March 1, 2007
under sections 18, 43 and 196 of the Environmental Protection Act, regarding
the undertaking of a remedial action plan to address certain environmental
contamination concerns at the General Chemical Plant Facility located in the
Town of Amberstburg, County of Essex, Ontario; and

In the matter of a proposed withdrawal of the appeals as part of a Settlement
Agreement dated October 23, 2008.

Before: Knox M. Henry, Panel Chair
Paul Muldoon, Vice-Chair
Appearances:
Robert Fishlock - Counsel for the Appellants, except General

Chemical Canada Ltd.

To b TN R —

Case Nos.: 05-122 to0 05-130
06-216 to 06-224
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Aaron Atcheson - Counsel for PricewaterhouseCoopers Inc.,
Interirn Receiver for the Appellant, General
Chemical Canada Ltd.

Isabelle O’ Connor

Mario Faieta and

Albert Engel - Counsel for the Directors, Ministry of the
Environment

Armando DelLuca

and Edward Posliff - Counsel for the Other Party, the Town of
Ambherstburg

Dated this 26" day of February, 2009.
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Reasons for Decision

Background:

Micheline Riopelle, Director, Ministry of the Environment (“MOE”), issued two Orders on
November 29, 2005 to General Chemical Canada Ltd. (“GCCL”), General Chemical Canada
Holding Inc. (“GCCH?”), General Chemical Industrial Products Inc. (“GCIP™), De Lyle W.
Bloomquist, H. Scott Ellis, Eugene I. Davis, David Graziosi, Derek L. Rogers, Bliss A. White,
and Jillian Swartz concerning a soda ash settling basin (“SASB”) waste disposal site located at
the General Chemical Plant Facility in the Town of Amherstburg, Ontario (the “Site™).
Director’s Order No. 1 (as amended) required the company to put in place site security, to carry
out an interim monitoring plan, and to develop a comprehensive monitoring plan, and Director’s
Order No. 2 (as amended) required the company to conduct a study regarding waste at the Site.
Robert M. Fishlock, Counsel for all of the named Orderees except GCCL, filed a Notice of
Appeal with the Environmental Review Tribunal (the “Tribunal’) on December 14, 2005 and
also requested a stay of Director’s Order No. 2 (the “GCPI Appeal™). In the Tribunal Order
dated March 2, 2006, the Town of Amherstburg was added as a Party and subsequently, Loris
Collavino was added as a Participant and Tom Henderson from the Public Advisory Council of
the Detroit River Council was added as a Presenter.

With respect to Bloomquist v. the MOE (06-216 to (06-244), on March 1, 2007, Michael
Moroney, Director, MOE, issued Order No. GCCL-07/02/28 (the “Bloomquist Appeal”) to:
GCCL, GCCH, GCIP, De Lyle W. Bloomquist, H. Scott Ellis, Eugene I. Davis, David Graziosi,
Derek L. Rogers, Bliss A. White, and Jillian Swartz concerning a requirement to develop a
Remedial Action Plan (“RAP”) to address environmental concerns at the Site.

Robert Fishlock, Counsel for all the named Orderees except GCCL, filed a Notice of Appeal
with the Tribunal on March 1, 2007 and also requested a stay of the Director’s Order. A
Preliminary Hearing in the Bloomquist Appeal was held by teleconference on September 27,
2007, at which time, on consent, the Tribunal granted Party status to the Town of Amherstburg
and Participant status to Loris Collavino. Further, it was agreed that the Hearing of this matter
should be consolidated with the Hearing of the GCIP Appeal.

Since the commencement of these appeals, the Tribunal has issued some two dozen Orders,
initially with respect to the GCIP Appeal and then with respect to the GCIP and Bloomquist
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Appeals once the appeals were consolidated. In both appeals, stays have been granted by the
Tribunal and extended at various times. Many of the Orders pertain to the rescheduling of the
Hearing dates since the Parties were involved in mediation efforts to conclude a settlement
agreement. Further details with respect to the background of these appeals are outlined in the
Tribunal’s Order dated September 16, 2008.

Following a teleconference on September 25, 2008, the Tribunal, in its Order dated October 3,
2008, granted the request for an adjournment on consent of the Parties and scheduled the Hearing
to commence on October 8, 2008, at 10:00 a.m. The purpose of the Hearing was to review the
settlement agreement. The Tribunal also extended the stays until October 8, 2008, A further
teleconference was held on October 7, 2008 at which time Mr. Fishlock requested a short
adjournment of the Hearing on the grounds that the settlement agreement had yet to be finalized,
although, in his opinion, it was very close to being concluded. The Tribunal found that, in light
of the fact that the Hearing was scheduled for the next day, and that the other proceeding related
to the Site (File No. 07-122) would also be spoken to at the Hearing, it would be appropriate to
deny Mr. Fishlock’s adjournment request and to convene the Hearing in Amherstburg, Ontario
on October 8, 2008, as scheduled.

At the Hearing held on October 8, 2008, the Parties provided an overview of the settlement
discussions and agreed to a date to have the settlement agreement reviewed by the Tribunal. In
its Order dated October 20, 2008, the Tribunal scheduled a Hearing for October 31, 2008 at
10:00 a.m. in the Council Chambers, Town of Amherstburg, 271 Sandwich Street South,
Amherstburg, Ontario. The stays in this proceeding were also extended until October 31, 2008.

At the Hearing on October 31, 2008, Mr. Fishlock presented Minutes of Settlement (the
“Settlement Agreement”) executed by the Parties. The Settlement Agreement is attached to this
Decision as “Appendix B.”

In its Order dated December 3, 2008, the Tribunal reviewed the Settlement Agreement
concluded by the Parties and found that the Settlement Agreement is consistent with the purpose
and provisicns of the Environmental Protection Act and is in the public interest. The Tribunal
also stated that if all of the conditions in the Settlement Agreement were met on or before
January 30, 2009, the Director was to notify the Tribunal. The Order stated that, upon
notification, the Tribunal would issue its final Decision in this proceeding, which would include
an Order revoking the Director’s Orders and providing that all funds paid to the province of
Ontario under the Settlement Agreement be held and used as financial assurance for the
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Certificate of Approval governing the Site. The Order also extended the stays granted in these
proceedings until January 30, 2009,

On February 3, 2009, Isabelle O’Connor, Counsel for the Director, wrote to the Tribunal
advising it that all of the conditions in the Settlement Agreement had been met.

There is another Director’s Order pertaining to the Site. With respect to Gerneral Chemical
Canada Ltd. v. the Director, MOE, Tribunal Case No. 07-122 (the “PWC Appeal”), the company
ceased manufacturing operations on January 19, 2005 and, subsequently, was assigned into
bankruptcy effective November 23, 2005. S. Funtig and Associates was appointed as Trustee in
Bankruptcy and PriceWaterhouseCoopers (“PWC”) was appointed the Interim Receiver (the
“Receiver”) of GCCL’s assets and property, with the exception of the SASB and the property on
which the SASB is situated.

On December 21, 2007, the Director issued Order No. GCCL-07/12/21 (the “Amending Order™)
to GCCL, amending the Director’s Order of March 1, 2007 to require the provision of a financial
assurance and registration of a Certificate of Requirement on title to the Site. On

January 7, 2008, GCCL appealed the Amending Order to the Tribunal through its Receiver,
PriceWaterhouseCoopers, and sought a stay of the Amending Order pending the outcome of the
PWC Appeal. Counsel for PWC often appeared in the other proceedings for the purposes of
being updated on the status of the GCIP and Bloomquist appeals and to co-ordinate schedules
with respect to all of the appeals relating to the Site. A Settlement Agreement has been reached
in that proceeding and the review of that Agreement is the subject of an Order dated

December 3, 2008.

Further details concerning Case No. 07-122 are outlined in the Tribunal Orders dated April 28,
May 6, June 9, June 25, October 1, 2008, October 20, 2008 and December 3, 2008. Further to
the Settlement Agreement, a Decision was issued by the Tribunal on February 26, 2009.

Discussion and Analysis:

Under the Settlement Agreement, the Parties agreed that the Appellants would pay an additional
$17 million as a financial assurance in addition to the existing $3.4 million that is now a financial
assurance as a term of the CofA with respect to the Site. There would also be monies to address
monitoring, reporting and insurance requirements. The Settlement Agreement also states that all
of the Director’s Orders are to be revoked as against the Appellants, but that they will not be
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revoked as against GCCL. The Settlement Agreement also includes a number of conditions
agreed to by the Parties, such as the registration of Certificates of Requirement and the execution
of certain releases. As described in the Tribunal’s Order of December 3, 2008, the basic scheme
of the Settlement Agreement is that, after the closing date of the Agreement, the MOE would
issue a new Order directing GCCL to undertake remediation measures with respect to the Site.
GCCL, a bankrupt company, would not be in a position to comply with the Order. As such, the
MOE would then oversee the compliance of the Order using the $20.4 million available through
the financial assurance that is a condition of the CofA for the SASB.

Under the Settlement Agreement, the Appellants are released from any claim by the Province
and Town of Amherstburg for further compensation arising from the Site. They will, however,
purchase insurance for a period of ten years with respect to third party claims.

It was a condition of the Settlement Agreement that all conditions within the agreement must be
fulfilled by January 30, 2009. On February 3, 2009, the Tribunal was notified by Ms. O°Connor
that, in fact, all of the conditions have been satisfied.

Findings:

In its Order dated December 3, 2008, the Tribunal made a finding that the Settlement Agreement
is consistent with the purpose and provisions of the Environmental Protection Act and is in the
public interest. On February 3, 2009, the Tribunal was notified that all of the conditions within
the Settlement Agreement have been fulfilled. Hence, as noted in its December 3, 2008 Order,
the Tribunal found that it is appropriate for the Tribunal to revoke the Director’s Orders relating
to this proceeding in accordance with the Settlement Agreement. Further, the Tribunal will issue
an Order providing that all funds paid to the Province of Ontario should be held and used as a
financial assurance against the SASB’s CofA.

In light of its Order of December 3, 2008 and the submission that all of the conditions within the
Settlement Agreement have been fulfilled, the Tribunal finds that the Director’s Orders as
against the Appellants {(except for GCCL) should be revoked and that all funds paid to the
Province of Ontario under the Settlement Agreement should be held and used as financial
assurance with respect to the Site’s CofA.
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Decision

Having found in its Order dated December 3, 2008 that the Settlement Agreement concluded in
this proceeding and attached as “Appendix B> to this Decision is consistent with the purpose and
provisions of the Environmental Protection Act and is in the public interest and that all of the
conditions have been fulfilled within the Agreement, the Tribunal orders as follows:

I. Director’s Orders Nos. 1 and 2 (as amended) issued to General Chemical
Industrial Products Inc., General Chemical Canada Holding Inc., De Lyle W.
Bloomquist, H. Scott Ellis, Eugene I. Davis, David Graziosi, Derek L. Rogers,
Bliss A. White and Jillian Swartz by the Director, Ministry of the Environment,
on November 29, 2005 under sections 17, 18, 43 and 196 of the Environmental
Protection Act, regarding a waste disposal site, known as the soda ash settling
basin located at the General Chemical Plant Facility in the Town of Amherstburg,
County of Essex, Ontario, are revoked, except as against General Chemical
Canada Ltd.;

2. Director’s Order No. GCCL-07/02/28 issued to De Lyle W. Bloomquist, H. Scott
Ellis, Eugene 1. Davis, General Chemical Industrial Products Inc., General
Chemical Canada Holding Inc., David Graziosi, Derek L. Rogers, Jillian Swartz
and Bliss A. White by the Director, Ministry of the Environment, on March 1,
2007 under sections 18, 43 and 196 of the Ernvironmental Protection Aci,
regarding the undertaking of a remedial action plan to address certain
environmental contamination concerns at the General Chemical Plant Facility
located in the Town of Amherstburg, County of Essex, Ontario, is revoked, except
as against General Chemical Canada Ltd.; and

3. All funds paid to the Province of Ontario pursuant to the terms of the Settlement
Agreement are to be held and used as financial assurance with respect to the
performance of environmental measures described in Provisional Certificate of
Approval for a Waste Management Disposal Site (Landfill) No. A62067 issued
to GCCL with respect to the SASB.
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The Tribunal, therefore, dismisses the appeals in accordance with its Rules of Practice

Director’s Orders Revoked
Settlement Payments Considered as Financial Assurance
Appeals Dismissed

Knox M. Henry, Panel Chair

Paul Muldoon, Vice-Chair

Appendix A - List of Parties, Participant and Presenter
Appendix B - Minutes of Settlement dated October 23, 2008.
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Appendix A

List of Parties, Participant and Presenter

Appellants: General Chemical Industriat Products Inc.
(Case Nos.05-122 to 05-130 General Chemical Canada Holding Inc.
and 06-216 to 06-224) Lyle W. Bloomquist

H. Scott Ellis
Eugene 1. Davis
David Graziosi
Derek L. Rogers
Bliss A. White
Jillian Swartz

Counsel for the Appellants: Paul Schabas and Robert Fishlock
Blake, Cassels and Graydon LLP
Box 25, Commerce Court West
199 Bay Street
Toronte, ON MS5L 1A9

Director: Micheline Riopelle

(in Case Nos. 05-122 to Director, Sections 17, 18, 43 and 196

05-130) Environmental Protection Act

Director: Michael Moroney

(in Case Nos. 06-216 to Director, Sections 17, 18, 43 and 196

06-224 and 07-122) Environmental Protection Act

Counsel for the Directors: Isabelle O’ Connor, Mario Faicta,
Albert Engel,

Legal Services Branch

Ministry of the Environment

135 St. Clair Avenue West, 10" Floor
Toronte, ON M4V 1P5

Other Party: The Town of Amherstburg

Counsel for the Other Party: Armando F. DeLuca, Q.C.
Mousseau DeLuca McPherson Prince LLP
Westcourt Place

500-251 Goyeau Street
Windsor, ON N9A 6V2
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Participant: Loris Collavino

Counsel for Loris Collavino: Claudio Martini
Martini Barile Marusic LLP
2485 Quellette Avenue, Suite 200
Windsor, ON N8X 1L5

Presenter: Tom Henderson
Public Advisory Council (PAC)
Detroit River Council (PAC)
Detroit River Canadian Cleanup
1074 Parkview
Windsor, ON N8S 2X7
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