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File Number;

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC)

BETWEEN:

HER MAJESTY THE QUEEN
IN RIGHT OF THE PROVINCE OF NEWFOUNDLAND AND LABRADOR

Applicant
(Appellant)

-and -

ABITIBIBOWATER INC., ABITIBI-CONSOLIDATED INC.,
BOWATER CANADIAN HOLDINGS INC., THE AD HOC COMMITTEE OF
BONDHOLDERS, THE AD HOC COMMITTEE OF SENIOR SECURED
NOTEHOLDERS, and U.S. BANK NATIONAL ASSOCIATION
(INDENTURE TRUSTEE FOR THE SENIOR SECURED NOTEHOLDERS)

Respondents
(Respondents)

NOTICE OF APPLICATION FOR LEAVE TO APPEAL
OF HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
NEWFOUNDLAND AND LABRADOR, APPLICANT
Pursuant to Subsection 40(1) of the Supreme Court Act, and
Rule 25 of the Rules of the Supreme Court of Canada

TAKE NOTICE that Her Majesty The Queen In Right of the Province of
Newfoundland and Labrador (the "Province") hereby applies for an order granting the
Province leave to appeal to this Court, pursuant to subsection 40(1) of the Supreme
Court Act, and Rule 25 of the Rules of the Supreme Court of Canada, from the
judgment of the Court of Appeal for Québec, Court of Appeal File Number
500-09-020594-107 (500-11-036133-094), made 18 May 2010; or for such further or
other order that the Court may deem appropriate.
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AND FURTHER TAKE NOTICE that this appllcation for leave is made on
the foHowmg grounds:

. In thts case the courts ' below held that the Companies' Cred:tors'

Arrangement Act, - RS.C. 1985, c. C-36 ("CCAA“) could be used to relieve
AbitibiBowater Inc. and its affiliates (éollectively, "Abitibi"} of éts statutory duty to comply
with orders ("EPA Orders") made under the Environmental Protection Act, S.N.L. 2002,
c. E-14.2 ("EPA") of the Province of Newfoundland and Labrador ("Province") to
restore the lands and waters of the Province that had been polluted by Abitibi's century-
long industrial activities in the Provmce

2. Industrial poliution is one of the scourges of the modern age. Whether
through deliberate action or careless‘ness,'environmental contamination is frequently the
by-produet of industry's quest for profits. IFror'n the Sydney tar ponds in Cape Breton to
the Cheakamus River derailment in British Columbia and the Gulf of Mexico oil ‘spill

examples of catastrophic industrial po!lution can be found across Canada and’

internationally.

3. ' In an effort to prevent pollution and to redress its effects, the federal and
all provincial governments have enacted envi‘ronmenta[ protection legislation. At the
heart of all this legislation is the "polluter-pey" 'principle. The "polluter-pay" principle
requires that the person who is responsible for pollution be responsibie for cleaning it
up. The point of this principle is to ensure that governments are not left to clean up
pollution caused by industrial activities and that taxpayers are not left footing the bill.
This principle has become entrenched in the public policy of Canada and has been
endorsed by this Court

4, Consistent with the "polluter-pay" principle, the EPA Orders required
Abitibi to 'develop and implement a remediation plan to restore property in the Province
to its pre-contaminated state. Contrary to this principle and the terms of the EPA, the
decusmns below shifted the ob!lgat!on and costs of removing contamination of the lands
and waters of the Province from Abitibi and its creditors to the Province and its
taxpayers.

i \‘?i
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Dated at the City of Toronto, in the Provinc

SIGNED BY:

-3

This case raises thus raises the fdl!owing guestion of public importance:
May a debtor's statutory duty to remove environmental contamination be extinguished
under the CCAA like a commercial debt?

Three specific issues are raised:

(iif)

.CCAA? .

The degcision conflicts with judgments of other provinces that have
considered the application of provincial environmental law to
federal bankruptcy and insolvency law. Resolving this conflict and
ensuring consistency across the couniry in the application of

- federal bankruptcy and insolvency legislation is a matter of public
-importance, .

‘The case raises a policy issu_e under federal bankruptcy and
Jinsolvency law over the question of who should bear the costs of

compliance with environmental law (and by necessary implication,
other regulatory laws) by a company aftempting to restructure: the
company's creditors or the public at large?

The case raises an issue about the limits of the CCAA Court's’
. power: whether the CCAA provides a court with the statutory

authority to remove all hurdles under provincial law that impair a
debtor company's ability successfully to restructure under the

\Ontario, this 13™ day of August 2010.

Davigl® Wingfield

(—_— _

A‘s’j .
PayD. Guy , /
WEIRFOULDS LLP -

Barristers & Solicitors

Suite 1600, The Exchange Tower
P.O. Box 480, 130 King Street West
Toronto, Ontaric M5X 1J5

Solicitors for the Applicant,
- Her Majesty The Queen In Right of the
Province of Newfoundiand and Labrador
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(Appellant)
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(Respondents)

CERTIFICATE OF HER MAJESTY THE QUEEN
IN RIGHT OF THE PROVINCE OF NEWFOUNDLAND AND LABRADOR,
APPLICANT
Pursuant to Subsection 40(1) of the Supreme Court Act, and
Rule 25 of the Rules of the Supreme Court of Canada

I, DAVID R. WINGFIELD, solicitor for the Applicant, hereby certify that
there is no sealing crder or ban on the publication of evidence or the names or identity
of a party or witness in this case.

Dated in the City of Toronto, in the Province of Ontario, this 13" day of August 2010.

SIGNED BY: \7\; = ; | -

_,Crs Dapid R. Wingfield
WeirFoulds LLP
Barristers & Solicitors
Suite 1600, The Exchange Tower
P.O. Box 480, 130 King Street West
Toronto, Ontario M5X 1J5

Soficitors for the App!icanf, Her Majesty The
Queen in Right of the Province of Newfoundfand
and Labrador
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SUPERIOR COURT

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
No: 500-11-036133-004

DATE: MARCH 31, 2010

PRESENT: THE HONOURAELE MR. JUSTICE CLEMENT GASCON, J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:

ABITIBIBOWATER ING.

And

ABITIBI-CONSOLIDATED INC.,

And : _

BOWATER CANADIAN HOLDINGS INC.

And

The other Petitioners listed on Schedules "A", "B" and "C" .
Debtors '

And
ERNST & YOUNG INC.

Monitor
And

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF NEWFOUNDLAND
AND LABRADOR

Patitioner
And :
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA
AND THE ATTORNEY GENERAL OF BRITISH COLUMBIA

Intervening parlies

JUDGMENT ON AMENDED MOTION FOR A DECLARATION REGARDING ORDERS
ISSUED PURSUANT TO THE ENVIRONMENTAL PROTECTION ACT (#445)
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INTRODUCTION

[11  This judgment deals with the impact of potential environmental obligations of a
debtor company upon Its restructuring process under the CCAA'.

[21  On one hand, Her Majesty the Queen in Right of the Province of Newfoundland
and Labrador (the "Provincs"} contends that ministerlal orders Issued in relation to
environmental matters are not "claims” under the CCAA when they do not require the
Debtors ("Abitibi") to make payments to the Province.

3] Therefore, when such orders merely command taking steps to comply with
statutory duties for the protection of the environment, the Province submits that tha
resulting obligations imposed upon Abitibl are not subject to compromise under the Act.

4] On the other hand, Abitibi considers that when these orders concern pre-filing
liabiiitles and obligations, and remain in substance financial or monetary in naturs, they
are subject to both the stay of proceedings and the clalms process contemplated by the
CCAA, -

[8] For Abitibi, to rule otherwise would grant a kind of super-priority status to a
regulatory body for pre-filing claims, since the liabilities arising therefrom would then
remain unaffected by the restructuring process. That would in turn significantly
challenge its abllity to successfully emerge from the present CCAA proceedings.

[6] Whatever the outcome Is, the likely consequences for all stakeholders involved
are serious. The pofential environmental obligations at issue may entail expending
huge sums of money in remediation costs: at minimum, tens of milllons of dollars, quite
probably, well over 100, pethaps; much higher than that,

[7] As stated by the Monitor®, amounts of that magnitude are likely to be material to
the estate of Abitibl and to impact on its ability fo effect a viable plan of arrangement,

[8] Foran understanding of the context, it Is necessary, before analysing each side's
arguments, fo review the motion at issue, the positions of the parties involved, and the
applicable factual background and legal framewoerk.

THE MOTION AT ISSUE

[9]  On April 17, 2009, the Court Issued an initial order {the "Initial Order") pursuant
io the CCAA with respect to Abitibl. The initial stay of proceedings was first extended to
September 4, 2008, then, to December 15, 2009, afterwards, to March 15, 2010, and
more recently, to June 18, 2010.

' Companles’ Creditors Arrangsment Act, R.S.C. 1985, o, C-36 {the "CCAA",

See, Monltor's 34™ Report, dated February 19, 2010,

e
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500-11-038133-084 - ‘ PAGE: 3

[10] During the complex restructuring process undertaken as a result, the Court notably
lssued a First Stay Extenslon Order, on May 14, 2009, and a Claims Procedure Order,
on August 26, 2009,

[11] The First Stay Extension Order included, at the request of the Attorney General
for Canada, the following amendment to the Initial Order:

10.1. ORDERS that the aforsmentichad stay cannot be interprated as o restrict

or prevent Her Majesty the Queen, of her agants, from exarcising powars, rights

or duties in relation fo matters involving public health, safety, security, public

order or the environment agalnst the Petitioners, the Parinerships, the Property,

the Directors  or others, providing that any financial or monstary fines or orders
- shall be stayed,

[12] As for the Claims Procedure QOrder, its purpose was to set Up a claims procedure
for Abitibi's creditors. Paragraph 3(f) theraof defined "Claim®. That definition was
similar, if not Identical, to that used in the vast majority of similar orders issued In CCAA
procsadings over the recent years:

“Claim" means. any right or clalm of any Person against ons or more of the
Canadian Petitioners or Partnerships in connection with any indebtednass,
llability or cbligation of any kind whatsoever of one or more of the Canadian
Pefitioners or Partnerships, whether reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatursd, disputed, undisputed, legal,
aquitable, secured, unsecured, presant, future, known or unknown, by guarantes,
surety or otherwise, and whether or riot such right Is exacutory or anficipatory in
hature, including without fimitation any claim arising from or caused by the
repudiation by a Canadlan Petitioner or ‘Partnership of any contract, lease or
other agreement, whether written or oral, the: commission of a tort {intentional or
unintentional),. any breéich of duty (legal, statutory, equitable, fiduciary or
otherwlse), any right of ownership or title to propetly, employment, contract, a
trust or deemed frust, howsoaver created, any claim made or asserted ‘against
any one or more of the Canadian Petfiloners or Partnerships through any affiliste,
or any right or ability of any Person fo advance a claim for coniribution or
indemnity or atherwise with respect to any grievancs, matter, action, cause or
chose In actlon, whether existing at present or commaencad in the future, basad in
whole or in part on facts which existed on the Canadian Filing Date, together with
any other clalms of any kind that, if unsscured, would constitute a debt provable
in bankruptey within the meaning of the Bankruptey and Insolvency Act, R.8.C.
1086, ¢. B-3; provided that "Claim" shall not include any Excluded Claim.

[13] Paragraph 15 stated in tumn that unless otherwise ordered by the Court, any
creditor who did not deliver a proof of claim In accordance with paragraphs 10, 12 and

- 13 of the Claims Procedurs Crder would be forever barred from asseriing such against

Abltibl.  Accordingly, such a claim would be extinguished for good, with no entitiement to
vote on, or receive any distribution from, any plan.
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[14] On November 12, 2009, the Province, through its Minister of Environment and
Conservation (the "Minister”), issued five (6) Ministerial Orders (the "EPA Orders")®
against Abitibi pursuant to &. 89 of its Environmental Frofection Act (the "EPA")*,

[18] The EPA Orders were In relation to five (5) sites located In Newfoundland and
Labrador ("NL") where Abitibi had caried on Industrial actlvities at different times
between 1906 and 2008. In essence, they purported to order Abitlbi to perform, at its
own expense, the following:

(@)  the submisslon for approval by the Province, by January 15, 2010, of a
detalled Remediation Action Plan for all sites identified as allegedly having
exceedances greater than the applicable limits;

{b) the completion of {he approved site remediation actions by January 15,
2011, or by another date as may be agreed upon with the Province's
Department of Environment and Conservation ("ENVC™); and

(c) the closure of all landfills and lagoons/impoundments associated with
each site by January 15, 2011.. .

[16] On the day of lssuance of the EPA Orders, the Pravince sérved the Motion for a
Declaration Regarding Orders Issued Pursuant to the Environmental Protection Act (tha
"EPA Motlon") that is the object of this judgment.

[17]1 In the EPA Motion, the Province asserts that the First Stay Extension Order doas
not prevent the federal or provincial governments from exercising their powers, rights or
dutles in relation to public health, safety, security, public order or the environment, save
for the financial or monetary finas or orders issued by these governmeants that remain
stayed as a result of the Initlal Order.

[18] This notwithstanding, the Province maintdins that If is possible to interpret the
Claims Procedure Order in such a manner that renders it inconsistent with the First Stay
Extension Order. For instance, according to the Province, whereas the First Stay
Extension Order permits it to Issue non-monetary orders requiring Abitibi to comply with
statutory environmental obligations, the Claims Procedure Order appears to bar,
exfinguish or otherwise affect the enforceability of such orders.

[18] To avold this result, the Province, by the EPA Motion, seeks a declaration:

{a) that the Claims Procedure Crder shall not bar, extinguish or affect the
enforceability of orders made against the Debtors, the Property or the
Directors (all as defined in the Initial Order) by the federal or provincial
governments pursuant fo thelr exerclse of powers, righis or duties in
relation to matters involving public health, safety, security, public order or

Exhlbit NL-6.
S.N.L, 2002, ¢, 2-14.2,

Migmizeest

-,
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the environment, provided that any financial or monetary fines or orders
may be affectsd by the Claims Procedure Order; and

{b)  thatthe EPA Orders are not barred or extinguished and their enforceability

Is not affected by the Claims Procedure Order, in particular, by paragraphs
3(t) and 15 thereof.

THE POSITIONS OF THE PARTIES

1) The Province®

[20] For the Province, the EPA Orders are in relation to the environment. They are
not financial or monetary fines or orders. and cannot be qualified as "claims” under the

CGCAA. They simply require Abitibi to take steps to comply with Its statutory obligations
for the protection of the environment,

[21] Inthis respect, the Province relies on some dacisions® that have ruled that similar
non-monetary statutory obligations, being public duties owed fo the community in

general, are not "claims provable" under the B/A since the enforcing authority doss not
act as a "creditor" of the person owing the duty.

[22] As such, the Province argues that the EPA Orders fall within the ambit of
paragraph 10.1 of the First Stay Extension Order and are neither stayed nor subject to
the claims process. |t adds that it could not have baen the Intention of the Court to

issue a Claims Procedure Order with terms that conflict with and undermine the First
Stay Extension Order. S

[23] In the alternative, I the Court intended for the Claims Procedure Order to
nevertheless bar, exfinguish or otherwlse affect the enforceability of orders like the EPA
Orders, the Province considers that the Court acted outsids of its statutory Jurisdiction,

[24]  The Province pleads that these orders are within its constitutional compstence,
Conversely, the abllity to bar, extinguish or otherwise affect thelr enforceability is not
within the constifutional competence of Parliament. Tharsfore, fo the extent that
paragraph 15 of the Claims Procedure Order affects this enforceability, I is
constitutionslly ineffective,

See, Amended Motion for a Declaration Regarding Orders: Issued Pursuant to the Environmenta)
Protaction Act, dated February 15, 2010, )

Notably, Panamericana de Blennes Y Serviclos (Recelver of) v. Northern Badger Off & Gas LEd.,
{1991) 81 D.LR. (4th) 280 (Alta C.A\) ("Panamericana”), leave to appeal to the Supreme Court
refused; Strathcona (Couniry) v. Fantasy Construction Lid, (Trustes of), (2005) 281 D.L.R. (4th) 221
(Alta Q.B.) and (2005) 256 D.L.R. {4th) 636 (Alta Q.B.) ("Strathcona"); Canada Trust Co. v, Bulora

Corp., (1980) 38 C.B.R. (N.S.) 162 (Ont. C.A)) ("Bulora™), affirming (1880) 34 C.B. R, (N.S.) 145
(Ont. 8.C.}. :
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{25] In that regard, the Province served a Notlce of Intention pursuant to Article 85
C.C.P. to the Aftorney Generals for Canada and all the other provinces, indicating that it
was hereby sesking a declaration that:

(1)  a court vested with jurisdiction over a company pursuant to the CCAA
does not possess the constitutional competence to exercise a statutory or
discretlonary power to bar or extinguish liabilities, obllgations or dufies owed 1o a
province arising out of laws enacted by Its legislature pursuant to 5. 92 of the
Constitution Act, 1867, save and except to the extent that the liability, obligation
or duty is a "claim provable” within the meaning of s, 2 of the BIA%

(2)  a court vested with jurisdiction over a company pursuant to the CCAA
does not possess the constitutional competence to exerclse a statutory or
discretionary power o fetter the discretion of a Minister of a provincial Crown
under a law validiy enacted by that province; and

(3) the Quebec Supetior Court doas not have the constitutional competence
fo exercise a statutery or discretionary power under the CCAA to bar the
enforcement of or to extinguish the non-monetary EPA Orders issued by the
Province or to fetter the discretion of the Minister under the EPA".

2) The Intervening Parties'

[26] As a result of this Notice of intention, Her Majesty the Queen in right of the
Province of British Columbla ("HMQBC") and the Aftomey General for British Columbia
(the "AGBC") Intervened to support the EPA Motion. The other Attorney Generals did
not. .

1271 From a factual standpolnt, the sltuation in British Columbla ("BC") is, howavar,
quite different than the one prevalling in NL. Even though the Debters still own
propertles In that province, HMQBC confirmed that In BC, no orders of any sort are
outstanding against Abitibi In terms of environmental obligations,

[28] Nevertheless, HMQBC and the AGBC elected fo intsrvens herein because,
similarly to the Province, they are concerned about the definition of "Claim", be It In the
Claims Procedure Order or as such definition may be carried forward into Abitibi's
proposed plan of arrangement or in any other orders In these proceedings.

[29] HMQBC submits that any such définition Is nof, as a matter of statutory
interpretation, within the meaning of ‘claim” under the CCAA, nor otherwise
contemplated fo be subject to compromise or arrangement under that Act. Accordingty,

7
4
g

30 & 31 Viet,, ¢. 3 {U.K), reprintad In R.8.C., 1985, App. I}, n° 5 (the "Constitution Act, 1867,
Benkruptcy and Insolvency Acl, R.8.C., 1985, ¢. B-3 (the "BIA",

It is worth noting that the Provinca naver contested the Claims Procedure Order, nor did it odge any
appesl agalnst f. As one of the numerous parties appsaaring on the Service List, it had been mads
aware of its existance. '

®  See, Intervention, dated January 12, 2010,
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it would be beyond the jurisdiction of the Court, through any order containing or
adopting such a definition, to purportedly capiure, compromise, enjoin future

proceedings respecting and/or extinguish any statutory hon-monetary obligations arising
under a provincial or federal enactment.

[30] On the constitutional lssue raised by the Province, the AGBC adds that:

(a) the CCAA should not be interpreted in a manner that would excesd the
proper hounds of the abillity of Parliament, under s, 81 of the Constitution
Act, 1867, to make laws on matters of bankruptoy and insolvency. It
should not be interpreted so as to impalr the operation of a validly enacted
provincial legislative scheme and Intrude Into the provinces' axclusive
authority under s, 92 of that Act, It would be contrary fo those principles if
the' CCAA was Interprated to support orders based on or Including the
definition of "Claim” used In the Claims Procedura Order. The CCAA, and
the definition of “claim" in that Act, are properly interpreted not to Include

statutory non-monetary obligations of Abitibl under any provincial
enactment;

(b) in CCAA proceedings, the Court's jurisdiction to rule provincial enactments
inapplicable or inoperative Is predicatad on the application of doctrines of
constitutional law. It would be contrary to thase docirines for the Court (i)
to give effect to a law or purposs of Parliament that Is not within or
necessarily - incidental to the powers granted under s. 91(21) of the
Constitution Act, 1867, or (i) to apply the CCAA to impair the operation of
provmcial legislative schemes enacted pursuant to the powers granted to
provinces under s, 82 of the Act: Hence, it wouid be beyond the Court's
jurisdiction to render any provincial enactment'crea’ting statutory non-
monetary obligations constitittionally inapplicable to or inoperative In
respect of Abifibl through any order approving the dsfinition of "Claim”
used in the Claims Procedure Order; and

{c) It Is beyond the abliity of Parliamant o make laws on or necessarily
incidental to matters of bankruptcy and insolvency empowering a court in
proceedings under the CCAA to effectively engage in a judicial review of
the exercise of statutory powers under provincial snactments, I is
therefore beyond the jurisdiction of the Court to make orders or
declarations affecting or anjoining, other than temporarily, any regulatory

body proceedings or decisions relaﬂng to ststutory non-monetary
obllgations of Abitibl,

3) Abitibi'"

[31]  Abitibi contests the EPA Motion and concludes that it should be dismissed
entirely. Moreover, it sesks ltself a declaration confirming that: '

bl

See, Amandsd Contsstation, dated January 20, 2010.
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(a)  the EPA Orders are stayed by the stay of proceadings Issued in the Initial
Order and are not subject to the narrow exception provided at paragraph
10.1 of the First Stay Extension Order; and

(b) the Province's fillng of any claim based in whole or in part on the EPA
Orders is now barred by paragraph 15 of the Claims Procedure Order,
such that no extension of the Claims Bar Date should be granted to aliow
the latter to flle a claim on that basis In the claims process.

[32] Abitibl takes the posltion that the EPA Orders are in pith and substance financlal
or menetary In nature, They ware thus issued In violation of both the Initial Order and
First Stay Extension Order., As the EPA Orders are not exsmpted from the stay of
proceedings, Abitibl says that there is no basls to grant the conclusions of the EPA
Motion that, in effect, would give the Province a preference over tha other creditors,

[33] Adbitbl pleads that the EFPA Orders pnmarﬂy concern assets that are no longer in
lts power, possession or control.

[34]. Three of the five EPA Orders relaie io assets which, on December 16, 2008,
have been unilatetally expropriated without com Lpensaﬁon by the Province pursuant to
its Abitibi-Consolidated Rights and Assets Act'>. That being so, in respect of these
assets, It is the Province that bears the ptimary envitorimental responsibility as the
"person responsible” under its own legisiation.

[36] For Abitibl, the EPA Orders are, conssquently, nothing more than a thinly
disguised demand for money, in effect asking It fo improve the value of the confiscated
property forthe benefit of its "lllegitimate” new owner, the Province,

[36] Abitibi adds that by suddenly issuing the EPA Orders, the Province displayed a
{otal lack of impartiailty and was in a situation of conflict of interest, as the EPA Orders
were clearly designed to enhance the. property value of lands confiscated from Ablfibi
and now allegedly owned by the Provmce

[37] With respect to the ifwo other sltes at issue, Abitibi contends that it ceased
conducting any active business or these lands wsll pricr 1o the commencement of the
CCAA progeedings. As such, the two EPA Orders pertaining to these assets are
fundamentally monetary in nature as well: they seek to compal Abitibi to expend
material sums of money for assets not used In its business and with no nst value.

[38] As a matter of fact, Abitibi submits thatf these asssts ars in the process of being
disposed of, falling which they will he placed in the hands of a receiver prior to Abitlbi's
emergence from thess CCAA proceedzngs Durin% the hearing of the EPA Motion,
Abitibl indeed served a specific Motlon in that regard™,

2 5 N.L.2008, c. A-1.01 (the "AbltIbI Act").
@ Sas, l\@lnﬂon for the lssuance of an Ordar Authorizing the Sale of Non-core Propertles, dated February
25, 2010
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[39] In short, Abitibi argues that it either is, or will shorlly be, nothing slse than a

former owner or oceupler in respect of all of the assets that are the subject matter of the
EPA Orders. . ‘

[40] That being so, Abltbi suggests that, by their true nature, the EPA Orders ars’
financlal or monetary orders. Theif real intended effect is to require millions of dollars of
expenditures of creditor money for the improvement of lands confiscated by the
Province or which will shorily be placed in the hands of a receiver.

[41] in light of the bad falth displayed by the Province In issuing the "tactical” EPA
Orders, as wall as its unlawful and. confiscatory actions in relation to the Abifib/ Act,
Abitibi states that the Court should not grant the Province any extension of the Claims
Bar Date. Rather, by failing to file a claim in due course, the Province deliberately and
knowingly chose to ignore the Claims Bar Date established by the Claims Procedure

Order. As a result, Abitibi concludes that all the Province's claims in that regard ara
now barred.

[42] Key groups of creditors of Abitibi support its position hereln. They include the
Term Lenders, the Senior Secured Noteholders and the Ad Hoc Committee of the
Bondholders. The Monltor also suppotis the position of Abitibi for the dismissal of the
EPA Motion, The Monitor doss not express any view, however, on the Issus of the
extension, if any, of the Claims Bar Date for the benefit of the Provinee.

THE FACTUAL BACKGROUND™

f43] The factual background relevant to the debate revolves around three issues: the
industrial activitles of Abitibl In NL, the enactment of the Abifibi Acf-and the EPA Orders.

1) Abitibi's Industrial Activities in NL

[44]  Abitibi is one of the world’s largest publicly traded pulp and paper manufacturers.
It produces a wide range of newsprint and commerclal printing papers, matkst pulp and
wood products. It owns Interests in or operates pulp and paper faciilies, wood products

facilliies and recycling facilies located in Canada, the United States, the United
Kingdom and South Korea,

[45] From approximately 1905 to the end of 2008, it camled on extensive industrial
activities in NL. These activities extended from mining and processing minerals, to

cutiing and- milling timber, to making wood pulp and paper preducts, to shipping and
storing materials, and to related activities.

[46] These activities were carried on at several locations in NL (the "Abitibi Sitas"):

"' The Province, the intervening Parties and Abltibt agres that the record is properly constituted of 1) the
writtan procesdings filed.by each one, all duly supported by affidavits, 2) Exhibits NL-1 to NL-16 and
D-1 to D-8, ) the Manltor's 34™ Report of February 18, 2010, and 4) the viva vooe testimonles of two
wilnesses, Mrs. Ballard for the Provincs and Mrs. Minvllle for Abitibl,
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(i) mining and processing of minerals: at Buchans;
(iiy pulp and paper opsrations: at Grand Falls-Windsor and Stephenville;

(iil) shipping and storing: at Boiwood; and
(iv)iogging camps: at many different locations across NL..

[47]  According to the Province, Abitibi's Industrial activitles resuited in the release of
substances Into the environment In amounts, concentrations and at rates which have
caused and could continue to cause an adverse effect bath on and adjacent to the
Abitibi Sites. As far as the Province is concerned, by the spring of 2008, Abitibl had not
fuliilled all of its obligations under the EPA with respeact to these Ablfibi Sites.

[48] Conversely, for Abitibl, merely in the fifteen years prior to the end of 2008, it had
spent approximately $138.5 millior in environmental compllance or remediation efforts
in NL. Thess investments in assessments, environmental compliance or remediation
activities. have been, with rare exceptlons, made on iis own Iniflafive, without the
raquirement or necessity of ministerial action. Abitibl considers it has been proactive in
its efforts to ensure that lts operations were fully in compilance with prevailing
environmental requirements in NL.

[49] For example, Abitibi's investments in environmental compllance, assessment and
remadiation over tha past decade included the foliowing:

(a) envionmental assessments and clean-ups (at woodland camps,
Stephenville, Botwood and Grand Falls);

(b) decommissioning and clean-up activities (at Stephenville);

(c) mil sffluent treatnﬁeni plant Improvements related to dlscharge
requirements (at Stephenville and Grand Falls);

(d)  mill air emissions control improvements related to discharge requirsments
{at Stephenville and Grand Falls); and

(e) activities related to environmental sustainabllity including land donations
(at Botwood and wocedlands), the Exploits River Salmon Diversion
Program, reforestation and forest improvements.

[60] Abitibi believes it has always piacéd a high value upon Its environmental

- compiiance efforts in areas where It has carried on business. !t emphasizes that it has

made concerted efforts to anticlpate environmental Issues rather than merely react to
orders. This Includes environmental site assessment work and remediation work at
many of the Abitibl Sites. '

[ Yamwmsid [ —— om— - r—— F—]
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{511  Abitlbl adds that during all those years of industrial activities, it founded and built
communities, roads, schools and hospitals. By way of example, the town of Grand
Falls-Windsorwas founded and eriginally owned by one of its pradecessors.

2) The Abitibi Act

[62] Notwithstanding this fong history of industriai activifies, since December 2008,
Abitibl has had no material active operaticns in NL, save for the orderly ciosure of its
Grand Falls mill.

[63] Effectively, on December 4, 2008, Abitibi announced the closure of its last
remalning mill operation In NL, located at Grand Falls-Windsor. Following this mill
closure scheduled to bs affective March 2009, Abliibi would have normally retained
valuable hydroslactric facliitles, hydroelectric rights, lands and other asssts in NL.

[54] However, despite this, on December 18, 2008, twelve days afier this
announcement, the Provinca Introduced and passad within a single day the Abitibi Act,
Pursuant {o this Act, the Province purported:

a) to seize with immediate effect substantially all of the assets, propetty and
undertakings of Abitibl In NL;

b) to cancel éubstanﬂally all cuistanding water and hydroelectric contracts
and agresmenis betwsen Abitibi and the Province;

G) fo cancel pending legal proceedings of Abitbi against the Provinee
seeking the return of several hundreds of thousands of dollars in
unlawfully assessed payments in respect of water rights;

e} to deny Abitibi any compensation for the seized assets: and

8) to deny Abitibi access to the Province's courts to seek redress.

B5] Amongst the asssis so conﬂscated were certain hydroelectric facilities only
partially owned by Abitibl and subject to third party debt obligations, The substantial
interests of such third parties were similarly expropriated In the sweep of the Abitibi Act.

[66] Without surprise, the Abifibl Act was strongly criticlzed and denounced by Abitibi,

To put i mildly, the relationships between the Province and Abitibi have apparently
been quite difficult since then,

[67] . For its pari, the Province considers the Abifibi Act 1o be constitutional, even
though It Is retrospective, targeted and confiscatory in nature®. in contrast, Abitibi
views the enactment as contrary to fundamental principles of the Canadian Charter of

® To that end, it refers natably to Brmsh Columbia v. Imperlal Tobacco Canada Ltd., [2005] 2 S.C.R.
473, at 503-504,
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Rights and Freedoms and the Canadian Bl of Rights, as well as being unconstitutional.
It conslders it to be punitive, confiscatory In nature and repughant to public poiicy™,

[68] Whlle the Province argues that the potential clalms of Abitibi against it as a result
of the Abltibi Act are without merit, the latter maintains that If the Province ever files any
claim In the restructuring process, the Court will have to assess the valus of its cross-
claims or set-off claims against the Province for this wrongful expropriation.

[58]  According to Abitibi, its losses resulting from the enactment of the Abitib/ Act well

exceed $300 miflion. The most valuable assets confiscated by the Province include:

(a)  surface rights which the Province had offered to purchase from Abitibi for
$19.3 million In November 2008;

(b)  Abltibl's 51% interest in Star Lake Hydro Partnership, a joint venture with
CHI Hydroelectric Company tnc. ("CHI"), which owns and operates the
Star Lake Hydroelectric Project. At the time of expropriation, Abifibl had
agreed to sell its Interest o lts partner CHI in a fransaction that was days
away from closing. - in her testimony, Mrs. Minville assessed the value of
that Interest at some $80 million;

{c)  Abitibl's 49% interest In the Exploits River Hydro Partnership, a
partnership with Cehtral Newfoundland Energy Inc., which operates the
Blshop's Falls hydroelectric facilty and a part of the Grand Falis
hydroelectric facility. Again, In her testimony, Mrs. Minville assessed the
value of that other interest at about $74 million:

(d)  Abifibl's remaining wholiy-owned Inierest in the Grand Falls hydroslectric
facllities; and

(8)  Abitibl's wholly-owned intsrast in the Buchans hydroelectric facility.

[60] Although the Province publicly announced that the Abltibi Act did not include the
Grand Falls mitt then still in operation, a review of the Abifibi Act revealed that, whether
deliberately or as a result of the haste In which the Act was drafted, the Grand Falls mill
site wag, in fact, included in the confiscated assets.

[61]  Whether due fo s haste or by design, the Province did not, howeaver, expropriate
certain assets then owned by Abitibl In NL. These consist primarily of the former
Botwood shipping terminal site, closed in February 2008, and the Stephenville
newsprint mill, Idied in October 2005 and closed in December 2005. ,

" Amongst others, It Invokes Refsrance Upper Churchill Watar Rights Reversion Act, [1884] 1 S.C.R.
287 and Laane & Baitser v. Estonian 8.8, Lins, [1 040) 8,C.R. 530.
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[62] In April 2008, Abitibi'? filed a Notice of Intent to Submit a Clalm to Arbitration
under Chapter 11 of the North American-Free Trade Agreement ("NAFTA") for the
losses arising from this confiscation effected by the Province, At the hearing, the Court
was advised that since the negotiations falled to result in an acceptable amount of
compensation, Abitibl officially flled, on February 25, 2010, a Notice of Arbitration under
Chapter 11 of NAFTA fo pursue its claim for redress.

{63] In her testimony, Mrs. Baliard confirmed that the Province had not paid so far any
compensation to Abitibi as a result of thess expropriations.

[64] According fo Abitibi, its clalm for compensation under NAFTA includes ajmost no
material amounts in respect of any of the assets that are the subject of the EPA Orders.
The only incidences of overlap are the clalms for the confiscated surfacs rights and the
Grand Falis mill site, :

3) The EPA Orders

I} the sequence of events

{65] Méanwhile, on June 12, 2009, the Province asked Abitibi to provide certain
reports for the Abitibi Sites, including environmental site assessment ("ESA"} reports’?,

[66] CnJune 18, 2009, Abitibi replied that the Province's request would remain under
consideration in light of (a) the Abitibl Act, (b} the Initial Order issued by the Court and
(c) another pending ministerial order concerming Buchans'®,

87] In this letter, Abltibi's Counsel noted that efforfs fo comply with Abitibl's
obligations under the EPA were, In any event, ongoing. In a subsequent letter dated
August 14, 2009, Abltibl again acknowledged its ongoing environmental obligaticns
pursuant to the EPA®, '

[68] [n July 2009, in order to apparently ensure that it had complete and accurate
informatlon about the environmental condition of the Abitibi Sites and that Abitibl's
obligations to protect the environment would be-fulfilled, the Province's attorneys
retained the services of environmental consultants, Conestoga-Rovers & Assoclates
("CRA"), to undertake ESAs at the Abltlbi Sites.

[69] CRA was able to begin its assessment work at one of the Abitibl Sites, Buchans,
in the latter part of July 2009. However, It needed to obtain access to the remalning
Abitibl Sites in order fo complets its_ work. -On September 3, 2008, after extansive

" Even though headquartered In Montreal, QC, AbitibiBowater inc. is a U.S. corporation formed under

the laws of Dalaware.
® Exhibit NL-1,
™ Exhibit NL-2.
A Exhlbit NL-3.
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nagotiations, Abitlbl and the Province entered Info an agresment wherehy Abitibi would
provide access to the Abitibl Sites to CRA for the purpose of conducting the ESAs,
subject to a number of conditions®*,

[701  Again, Abitibi indicated that its position was subject to further consideration in
light of (a) the Abitibi Act and (b) the Initial Order lssued by the Court.

{71} On Ocfober 18, 2008, while these exchanges were taking place, the Province
filed a Motion for a Declaration that the Petitioner is entitled fo Access the Electronic
Data Rooms Created by the Debtors (the "Data Room Motion™).

172]  In that motion, the Province alleged that i needed fo access the electronic data
rooms of Abltlbi to properly assess its financlal status and make Informed dscislons in
the restructuring. It maintained that it had a duty to Inform itself of the prasent and
future potantial ability of Abitibl to covér the Province's claims. -

[731 In particular, the Province argued that Abitibi was responsible towards it for
alleged environmental contamination from the mine located In Buchans. Relying on
numerous_ media reports that it then filed in the record, the Province claimed that
because of Abitibi's economic activities, the latter had exposed itself to many
environmenta! obligations, the precise extent of which remained unclear,

[74] The Province notably alleged that it had incurred significant costs in that regard.
It added, furthermore, that agreements had been entered Into for the Province's
environmental consultants to have access to the sites for the purpose of determining the
full nature and extent of Abitibl's environmental -obligations,

{75] On November 8, 2009, the Court dismissed the Data. Room Motion with costs.
The Province did not appeal that ruling.

[76] The Court notably concluded that the Province had not yet provided reasonable
and convincing evidence In support of its alleged status of potential creditor for
environmental problems resulting from Abitibl's sconomie activities.

[77] The Court emphasized that the Province wanted access to the electronic data
rooms not to enhance the restructuring process, but to assess the extent of Abitibl's
present and future ability fo cover its undatermined and potential environmental claims
that had yet to be filed In the clalms process:

[88] Lastly, the alleged legitimate public interest relied upon by the Province is
not in furtherance of the purposes of the CCAA. It is, to the confrary, In
furtherance of the Province's own interest of determining the real valus of Its
potential clalms that are yet to he established.

8 Exhibit NL-4.
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[89] Put otherwlse, the Province wants io have access to the electronic data

rooms fo befter evaluate whether Abltibi's pockeis will, one day, be deep
enough®.

[78] While this Data Room Motlon was being debated and ruled upon, CRA Issued, in
November 2009, the reports setting out the results of its ESAs on each of the Abitibi
Sites. These reports concluded that the Abitibl Sites coverad by the assessments (and,
in many Instances, the propetty adjacent thereto) suffered from extensive contamination
allegedly In excess of applicable standards?,

ii) the orders issued -

[79] Accordingly, on November 12, 2009, three days after the dismissal of its Data
Room Moation, the Province issued agalnst Abitibi the EPA Orders® pursuant to s. 99 of
tha- EPA, requiring it to submit detalled Remediation Action Plans for approval by

January 15, 2010 and to complete the approved site remediation actions by January 15,
2011, ’

[80] It is not disputed that the EPA Orders were in respact of liabilities or obligations
that existed prior fo the commancement of the CCAA proceedings. None of the sites
related to any actlve operations of Abitibi from or after.the date of the Initial Order. The
orders were all In respect of past matters,

[81] The evidencé indlcated that a “base case” remediation plan could cost Abitibi In a

range of value from the mid-to-high eight figures. A "worst case" fo “extreme cass”
scenario could be saveral times higher. '

[B2] The evidence showed as well that the EPA Orders were inappropriate in their
sequancing and unreallstic In thelr scheduling:

(&) to submit detalled Remediation Action Plans as requestsd would have
required close to a full year to be carried out adequately;

(b}  the closure of all landfilis and lagoons or impoundments assoclated with
each site being logically the last task to perform when a remedial action
plan is implemented, requiring Abitibl to close these units no latar than
January 15, 2011 was unvealistic;

(e}  given the magnitude and scope of the work ordered by the Province to be
cared out simultaneously at the five locations targeted in the EPA
Orders, based on Abitibl's past expsriences with such projects in NL, it
was doubfful that there existed: sufficient resources (engineering firms,
specialty providers, laboratories and authorized specialty contractors)} o
carry out the work within the prescribed one-year time frame.

B AbitibiBowster Inc. (Re the Plan of Compromlse or Arrangement of), 2008 QCCS 5482,
2 Exhibil NL-5. : '

Exhiblt NL-8,
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[83] On January 11, 2010, Abliibl appealed the EPA Orders to the Minister, On
February 8, 2010, the Minister dismissed the appeals®®. Of course, the initial deadline
of January 15, 2010, for Abitibl o file its Remediation Action Plans was nct abided by.

[84] According to Abitibl, the EPA Orders stem from a desire fo "throw the book" at
Abitibl with a view to sesing what, If anything, may stick for purposes of offsetting
Abitibl's well-known compensation claims.

[85] Since the adoption of the Abitibi Act, Abitibi considers that the Province has
Indeed usad ths full range of its powers, including the misuse of discretionary authority
granted under the EPA, to wage a campaign of retribution and harassment against it,
with the apparent goal of dissuading Abltibi from pursuing its clalms for compensation.

{88] For Abitibl, what was dredged up in this process included matters that were, to
the Province's knowledge, the responsibility of third parties. Often, they related {o
sltuations that had been known for decades. Moreover, with soms limited exceptions,
the Abitibi Sites at Issue are on lands that have been confiscated by the Province
pursuant fo the Abitibl Act, when they were not surrendered to the latter years ago.

[B7] In the case of such lands-that are not In its possession anymors, Abitibi suggests
that it has likely no power to comply with the EPA Orders. It cannot realistically access
lands in the possession of third parfties (including the Province) fo complste the
remediation ordered by the EPA Orders,

(B8] Even if it has the tight, based on procedural falmess and natural justice, fo
challenge the EPA Orders, Abitibi states that Its well-known reality is quite different.
Glven that 1t Is under CCAA protection, it considers that it Is precluded, from a practical
standpoint, from seeking a judiclal review of the EPA Orders. The fime and costs.
assoclated with challenging them would significantly drain Abitibl's llmited resources and
the potential recovery for all of its staksholders.

[89] Ofcourse, the Province refutes these assertions. In its view, the EPA Orders are
merely the result of the proper exercise of the Minister's statutory duties and powers
under the EPA. Be it as current or former owner, Abitibi is a "person responsible” under
the EPA. What s being required In the EPA Orders simply derives from Abltibi's
industrial activities in NL. ,

iif) the CRA Reports

[80] That said, the EPA Orders are based on the CRA Reports®® that relate to the flve
sites whers there are alleged violations of the EPA, namely Grand Falls-Windsor,
Stephenville, Botwood, Buchans and the Logging camps.

®  Exhibit NL-14.
% Exhibit NL-5.
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[91]  Abitibi contends that the failures and weaknesses evident in the CRA Reports
lead to the reasonable inference that they were commissioned for the purpose of -

providing support for political declsions already taken, rather than for the purpesse of
forming a good faith view of the matter; ‘

i82] While it is certainly not the role of the Court to analyze In details these reports
upon which the EPA Orders wers issued, In assessing the true nature of these orders,

the Court cannot, however, ignore the following general observations that appear from a
supetficial review of these reports:

(a) each CRA Report states that it was prepared for the Province's
NAFTA/CCAA Counsel, WelrFoulds LLP. Thay were thus, apparently,
produced for litigation purposes rather than In pursuit of a statutory duty;

(b) the CRA Reports consistently fail to distingulsh between lands owned or
operated by Abltibl and those owned or cccupied by third parties; and

(c) the CRA Reports, In the absence of applicable criteria identified In tha
Province's ragulations, apply environmental standards from the provinces
of Ontario and BC, which, according to Abitibi, technically do not apply as
they are not adapted to NL distinctive hydro geological characteristics.

[83] In addition, the following particular highlights coming from these CRA Reports
are worth mentloning at this stage. :

[94} The CRA Report concerning the Grand Falis-Windsor site focuses primarily on
anticipated issuss that would arise as and when the mill site Is actually
decommissioned. Yet, although the Province Is no doubt aware that It is now the owner
of the Grand Falls mill slite as a result of Its Abilib! Act, it has issued the EPA Order in
respect thereof only to Abitibi, nof to itself.

[85] With respect io the Stechanvills site mill, Abltibi's operations were shut down in
December 2005. Between 2006 and 2008, Abitibl completed a decommissioning and
demolition program that included the levelling of the majority of the main mill bulidings
and refated Infrastructure. Since the closure of the mill, it has allegedly expended some
$2 mifllon In environmental assessments and site clean up.

[96] It Is not seemingly disputed that substantial portions of the Stephenville mill
served as the Harmonville Base of the United States Alr Force (“USAF") between 1941

and 1866, During that time, several fuel storage and dumpsites for by-products of the
air force basa were apparently established. '

[@7] Moreover, in the late 1960s, the Province passed legislation that allowed for the
construction of a kraft finerboard mill in Stephenville, which was taken over and
operated by a Crown corporation, Labrador Linerboard Limited ("Linerboard"), from
1872 10 1977, This linerboard mill was ultimately closed In 1979 when it was purchased

by Abltibi, converted fo a pulp and paper production mill and operatad as such until its
closure In 2005, '
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[98] On December 18, 2008, simuitanecusly with the Abftibi Act, the Province
revoked the agreement for the timber supply rights in relation to the Stephenville mill by
passing the Labrador Linerboard Limited Agreement 1978 Repeal Act?.

[99] In view of this background, Abitlbi estimates that a substantlal portion of the
costs associated with the remediation of the Stephanville site are directly attributable to
the 25 years of intensive use of the site by USAF and Linerboard, under the
stewardship and responsibility of the Province.

[100] Yet, according to Abitlbl, despite being the lessor of the Stephenville site to the
USAF and the owner of the Crown corporation for the former linerboard operation, the
Province has made no effort to establish its own level of responsibiiity under the EPA,
nor has it taken any steps 1o pursue itself, USAF or Linerboard under the Act,

[101] Tuming to the CRA Report concarning the Botwood site, It refers to an area
around the Town of Botwood whers Abitibi formerly had a storage and shipping
operation ralating io its Grand Falls mill.

[102] The Botwood Report does not, howaver, limit itself to Abitibi's operations at
Botwood. ltalso reviews the following:.

(a) storage and shipping operations ufilized by ASARCO, a comoration
unrelated fo Abitibi or its predecessors, for s mining operations at
Buchans, which CRA erroneously conflated with Abltib! for the purposes of
the Botwood Report;

(b)  the bed of a railway (the Botwood - later Grand Falls - Ceniral Railway)
owned and operated by a company which has now been dissolved
following the transfer to third partfes of its property intsrests; and

(¢} storage and other facilifies transferred to the Town of Botwood In the
1080's and used for storage of construction materials, vehicle servicing
and other activities, including an area for a community mail box,

[103] Similerly to the situation prevailing for the Stephenville site, these other parties
were not targeted by the EPA Orders concerning the Botwood site.

[104] As to the Buchans site where Abitibi's operations ceased in 1984, it was part of
the original lands granted In 1908 under a "Charter Lease” to the Anglo-Newfoundland
Development Company, a company that merged with Abitibi's predecessor in 1961,
Mining operations were deveioped on certain lands at Buchans In the 1920s as part of a

Joint venture with a predecessor of ASARCO, under an agresment pursuant to which
the latter operated the mine,

7 SN.L. 2008 ¢, 42, filed as Exhlbit D-2.
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[105] The tand beneath the Town of Buchans was surrendered to the Province by
grants in 1978 and 1979. In 1994, most of the remaining interests of Abitibi in the area
surrounding Buchans were also relinquished to the Province following the ending of
mining operations by ASARCO in tha early 1280's. Ih 2005, ASARCO filed for Counrt
protection under Chapter 11 of the U.S. Bankruptey Code.

[106] At the Hme of the passage of the Abitibi Act, Abitibi retained some residual
surface and timber rights In the area, as well as a small 2 MW hydroelectric power
station near the town.

[107] Here again, neither ASARCO nor the Town of Buchans was included in the
scops of the EPA Orders.

[108] Finally, the CRA Report concerning the Logaing camps allegedly recounted an
inspection of some forty-eight (48) camps. Development and use of the Logging camps
by Abitibi began In the 1840s and confinued until recently. However, Abitibi only has
active records for twenty (20) Logging camps, which have all been closad after 1965.

{108] As it only has active records of twenty (20) such camps closed since 1965,
Abitibi considers that the other twenty eight (28) logging camps Investigated by CRA are-
either not its logging camps, or date back fo decades when horse power was the
predominant source of power In the camps and few, If any, refueling sites were likaly to
have existed.

[110] The Logging camps report does not segregate the Impact of third party activities
from what may have resulted from Abitibl's prior. activities. Yet, many such sites have,
after dismantiing and clean up by Abitibi, been used for other purposes by third parties,
Including seasonal fishing or snowmobile camps, cottages and other similar activities,

[111] In fact, soil and other samples were taken by CRA af only six of the locations,
with no method of distinguishing whether rasults obtained were attributable to these
subsequent acfivities or fo the original logging camps.

[112] For Abitibt, the lack of objectivity and “directad verdict" nature of the EPA Orders
is shown by the Lake Ambrose logging camp, at s. 2.2.3 of the Logging Camps Report.

[113] Afer noting in the report that chainsaws and motorized vehicles ware not used in
the logging operations of Abitibi until the late 1950's (as prior operations were performed
using horse and man power), and after noting the closure of this camp In the mid-

1650's, - the report nevertheless went on to attrlbute various readings of fusl
contamination to Abitibi's operations,

[114] The fact that the Lake Ambrose site Is currently used recreationally and that
there are nearby coltages was not cons;dered at all in the Logging camps report.

[115] Betwsen Abitibl, who had not oparated on the site for fity years and used only
horse powsr and man power, and current recreational dwellers, most fikely with powsr
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boats, snowmobiles, ATV's, autemoblles and generators, the Province still chose the
probable source for the observed contaminations of waste oil, fuel and similar items as
baing Abitibi, .

[118] For Abitibl, this telling examp[é gives a good Idea of what the Province Is ready to
eccept and do under the circumstances, :

THE LEGAL FRAMEWORK

[117] This factual background summarized, the legal framework relevant to this case

includes, beslides the paragraphs of the First Stay Extension Order and Cilaims
Procedure Order refarred to before, statutory provisions from both the CCAA and the
BIA, as well as sections of the EFPA,

1) The CCAA and the BIA

[118] The term “claim" Is defined as follows in the CCAA (as applicable to this
restructuring): ‘ .

Definltlon of "claim"

12. {1) For the purposes of this Act, "claim” means any indebtedness, llabllity or
obligation of any kind that, i unsecurad, would be a debt provable in bankrupicy

within the meaning of the Bankruptey and Insolvency Act,

Defermination of amount of claim

{2) For the purposes of this Act, the amount represanted by a claim of any
secured or unsecured craditor shall be determined as foliows:

(a) the amount of an unsecured claim shall be the amount:
L]

(iiiy in the case of any other company, proof of which might be mads

under the Bankrupfey and Insolvency Act, but If the amount so provable
Is not admitted by the company, the amount shall be determined by the

court on summary application by the company or by the creditor; and[...]
(Our emphasis)

[119] The reference to "debt provable® Is a misnomer. It Is commonly agreed that it is
rather maant to refer to the expression “claim provable" of the B/A. Under s. 2 of the
BIA, "claim provable in bankruptcy", “provable clalm" or "clalm provable” include any
claim or liabllity provable In proceedings under the BIA by a credltor. Pursuant to s,
121(1) of the BIA, "claims provable" and "contingent claims” consist of;

Claims provable

121, (1) AlLdebts and Habiiltles. present or future, te which the bankrupt is subjsct
on the day on which the bankrupt becomes bankrupt or to which _the bankrupt
fmay become sublect before the bankrupt's discharge by reason of any pbligation

e I —
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Incurred_hefore the day- on which the bankrupt becomes bankrupt shall be
deemad to be claims provable In proceedings under this Act.

Contingent and unliquidated claims

(2) The determination whethar a c‘ontlngént or unfiquidated. claim is a provable
claim and the valuation of such a claim shall be made in accordance with section

138.

(Our emphasis)

{120] Aslde from that, both the CCAA and the B/A contain provisions pertaining to

environmental costs and claims, which state the following

Pnorily of claims

| {B) Any clalm by Her Majesty In right of Canada

or a provinos against a debtor company in
respect of which progeedings have haan
commenced under this Act for costs of
remadving anv environmental condltion or
environmental damage affecting real property.of .
the company Is secured by a chargs on the real
property and o any ather real property of the
company that Is contiguous thersto and that Is
ralatad to the actlvity that caused the
snvironmental condition or snvircnmental
damags, and the charge

{a) Is enforceable in accordance with the law of
the jurisdictlon in which the real property is
located, in the same way as a mortgages,
hypothee or other security on real property; and

{h) ranks abova any other claim, right or charge
agalnst the property, notwithstanding any other
provision of this Act oranything In any athsr
federal or provincial iaw.

Claim for clean-up costs

{9} Aclaim againsta debtor company for costs of
remedying any environmental condition or
environmental damaae affecting real properly of
the company shall be a claim under this Act,
whather the condition arose or the damage
ocourred before or after the date on which
proceedings under this Act wera commenced,

(Our emphésis)

_{ federal or provincia! law.

Prlonty of clalms 7

{7} Any claim by Her Majesty In right of Canada or
a provinee against the debter In a bankruptoy,
proposal or recalvership for costs of remedying
any environmental condition or environmantal
damage affacting real propsrty or an immovable of
the debtor s secured by security on ths real
property or Immovable affected by the
environmantal condltion or envirenmental damage
and on any other real property or immovable of
the debtor that ia contiguous with that real
proparty or Immovable and thai [s related to the
activity that caused the environmental condition or
environmentat damage, and the security

(a) Is enforceabls in accordance with the law of
the jurisdiction In which the real property or
Immovable Is located, Inthe same way as a
mortgage, hypotheac or other security on real
proparty or immaovables; and

(b) ranks shove any cther claim, right, charge or |
sacurity againat the property, desplie any other
provislon of this Act or anything in any other

Claim for clzan-up costs

{8) Dasplte subsection 121(1), a clalm againsta
dabtor In a bankruptcy or proposal for the costs of
remedying any environmsntal condition or
environmehtal damage affecting real proparty or
an Immavable of the dabtor shall be & provable
clalm, whether the condition arose or the damage
occurred bafare or after the date of the filing of tha
proposal or the date of tha bankruptey,

27
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[121] Finally, It Is worth noting that amongst the new amendments to the CCAA that
came info force on September 18, 2009, the following provision dealing with reguiatory
bodies was added:

Meaning of "regulatory body”

11.1 {1) In this section, “regulatory body" means a person or body that has powaers,
dutles or functions relating to the enforcement or administration of an Act of
Parliament or of the leglslature of a province and includes a person or body that is
prascribed to be a regulatory body for the purpose of this Act.

Reguiatory bodies — order under section 11.02

(2) Subject to subsection (3), no ordsr made under section 11.02 affects a regulatory
body's Investigation In respect of the debtor company or an action, suit or proceeding
that Is teken in respect of the company by or befors the regulatory body, other than
the enforcement of a payment ordered by the regulatory body or the court.

Exception

(8} On application by the company and on notice to the regulatory body and to the
persans who are likely to be affected by the order, the court may order that
subsection {2) not apply in respect of one or more of the actions, suits or
procsadings taken by or before the regulatory body if in the court's opinion

(@)} a viable compromise or arrangement could not be made in respact of the
company If that subsection were fo apply; and .

(b) 1t 1s. not contrary to the pubilc Interest that the regulatory body be affected by
the order made under sec_tion 11.02.

Daclaration — enforcement of a payment

{4) If there [s a.dispute as to whether a regulatory body s seeking fo enforce its
rights as a creditor, the court may, on application by the company and on notlce to
the regulatory body, make an order declaring both that the regulatory body s seeking
to enforce its rights as a creditor and that the enforcament of those rights is stayed.

2) The EPA

[122] Tuming to the £PA, s. 7 provides that a person shall not release or permit the
release of a substance Into the environment in an amount that may cause an adverse
sffect. 5. 99 allows for the issuance of orders whare the Minlster belleves on reasonable
grounds that a person responsible has contravened or will contravenes the EPA:;

99. (1) Where the minisier befloves on reasonabls grounds that & person
responsible has contravened or will contravens this Act or the terms or conditions
of an agreement, approval,  amended or varled approval, licence or an
undertaking exempted or released under this Act, the minister may, whether or
not that person has been charged or convicted In respect of the contravention,
lssue an _order, in writing. requiring a person at that persen’s own expense, to

|
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(2} stop or shut down an activity or an underfaking_immediatel
permanently, or for a specified time, whars, with respect to that activity or
undertaking, thare has been a contravention of this Act, the regulations or
a term or condltlon applicable to that activity or undartaking;

(b} do_all things and take all steps that are necessary to control,
manage, elfiminate, remedy or prevent an adverss effect or an
ehvironmantal gt and to com ith this Act, the regulations or terms
or oondiflons applicable fo an approval, activity or undarisking in
accordance with directions sat outin the order;

and there shall be served on the person responsibie a copy of the order and a
statement showing the reasons for the making of the order and upon receipt of

(.r)
(3)

the copy and statement, that person shall comply with the order.

in addition to other requirsments that may be Inciuded In an order issued

under this Part, an order may contain provisions

{8) reguitng a person, at that person's own expense, to

() maintain records on a relevant matter and report periodically to
the minister or a person appointed by the minister,

() fire_an expert to orepars 3 report for submission to the
minister or 8 person appointed by the minister,

{ii) submit to the minister or & parson appointed by the minister, g

proposal, plen er [nformatlon spedified by the minister setting
out ar action to be taken by the person,

(iv) prepars and submit a contingency plan,

{v} underiake tests, Investigations, survéys and other action and
report results of thesa to the minister, and

(vi) take another measure that the minister considers necessary to
facllitate compliance with the order or to protsct or restore the
environment;

(b) establishing the manner, method, or procedures to be used in
carrying out the measures required by the order; and

(c) establishing a time within which a mesasure required by the order is
to be commenced and the time within which the measurs, order or a
particn of the measure or order must oceur.

(eos}

(Our emphasls)
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[123] S. 102 further provides that the Minister may do the following to Insure
compliance of the orders Issued:

102. (1) Where an order Is sarved ug- oty the person to whom It is directed. that
person shall comply with the order immediately or, where a period of compliance
Is specified in the order, within the firje period specified.

(2} Where a person to whom an order s directed does not_comply with the

order or part of the order or service of that order cannot be carried out, the

ministar may take whaiover ac_:tion he or she considers necessary to carry out the

tarms of the order.
{3) Where the minister

{a) [akes an action under subsaction (2) to carry out tha terms of an

order; or

(b) Incurs costs, expenses or charges In order to Investigate and
monltor the compliance of a person with an order,

the reasonable wosts, expenses or charges incurred by the minister in taking that

action are recoverabie by the ministar from the persen to whom the order was
directed a5 a debt-owed to the Crown and the minister shall notify the person
against whom the order is made of his or her determination of the amount of the
recovarabla costs, expenses and charges.

(ed)

(Our emphasis)

[124] Finally, a "person respo‘nsible"' ls defined in the EPA (s. 2 {x)) as including,
amongst others: .

)] the owngr of a substance or thing,

(1i} ihe owner or ococupier of land on which an adverse sffect has occurred or
may aocur, ' .

{if  the owner or operator of an'undartaking,
(iv) & previous owner of a substance or thing,
(r) |
(Our emphasis)
THE QUESTIONS AT ISSUE

[125] Based on this review of the motion at issue, the positions of the parties involved,
and the applicable factual background and legal framework, the guestions to be
resoived [n this case can be summarized as follows:

oo bl el b
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a) what is the true nature of the EPA Orders? Are they orders issued in regard of

statutory non-monetary obligations of Abitibl or orders that are In substance
financial or monetary In natura?

b) if the EPA Orders are orders issued in regard of statutory non-monetary
obligations of Abttibi, does the Court have efther the statutory Jurisdiction or

constitutional authorlty to Includs theny In the definition of "Claim" found in the
Claims Procedure Order?

[126] Both the Province and the HMQBC agree that if the EPA Orders are financial or
monetary In nature as opposed to pure regulatory orders, they then faill within the
meaning of claim under the CCAA and provable or contingent claim under the BIA. A
clalms process such as the-one ordered In this restructuring can therefore covarthem,

ANALYSIS AND DISCUSSION

1} Overview

[127] Contrary to Abiiibi, the Province and the HMQBC did not put much emphasis on
the factual context relevant to the questions at Issue. With all due respect to their
position, the Court considers that this case must, In the end, be decided first and
foremost taking Into consideration the particular fact pattern in dispute.

[128] To that end, nobody fruly contests. that in facilitating the conclusion of an
arrangement under the CCAA, the Court has jurisdiction to subject "claims* to a claims
process and o determine who Abitib's “crediters” might be In that regard. In doing so,
the Court can certalnly seek to uncover the true nature of the EPA Orders. Their proper
charactarization is within the jurisdiction of the. Court. ‘

[129] Despite being framed as "regulatory orders", the EPA Orders have the effect of
compeliing Abitibl to expend material sums of money to remediate property that it either

no fonger owns or no longer usas In its business, while having fittle or no net value to
Abitibi and its stakeholders. :

[130] [n the Court's opinlon, based on the evidence filed in the record, the EPA Orders
are in substance financial or monetary in nature. Consequently, they are not exsmpted
from the First Stay Exfension Order.or the Claims Procedure Order.

[131] As a result, the monetary consequences of these arders should be treated as
claims in these CCAA procsedings. Such claims shall be subject to compromise and
the Province, if it asks and is allowed to file a late proof of ¢laim in this respect, shall be

entitled to participate In the negotiation of, and to recsive its pro-rata distribution undar,
any plan of arrangement to be filed by Abitibl.

[182] There is, accordingly, no basis in fact or in law to grant the conclusions sought in
the EPA Motlon. This would have the effect of giving the Province a prefsrence over
other creditors, which Is simply unacceptable.
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[133] Ta reach this conclusion, the Court relies on many considerations, including:

- The provisions of the CCAA,

- The true nature and impact of the EPA Orders;

- The factual context of their Issuance and thelir content;
- The Province's behavior prior and after thelr lssuance;
- The EPA and the applicable case law; and

- The and result of the Province's position.

[134} In view of this conclusion, it is not necessary to discuss the Province's and the
Intervening Parties' other arguments on the lack of statutory jurisdiction or constitutional
authority for the Court to Iinclude statutory non-monstary obiigations In the definition of
"Claim" found in the Claims Procadure Order.

[135] As the Court concludes that the Province's EPA Orders are indeed claims
becatse of thelr obvious financlal and mionetary nature, the determination of these other
questions will have to wailt another day, if not- another restructuring. Declaratory
judgments and questions of statutory jurisdiction or constitutional authority shouid not
be Issued or decided In a factual vacuum, As shown herse, the facts involved are
normally critical in assessing such matters. :

[186] This finding entails the dismlssél of tha Intervention of HMQBC and the AGBC as
well, ’ o

[187] Abitibi remains in ownership and occupation of the relevant properies it still
possesses in BC. No orders of any sort and no notice of non-compliance are
outstanding In regard of any environmental obligations of Abitibi in that province.
Simply put, there are no pending issue to resolve between Abitibi and the Intervening
Parties. ‘

[138] This belng so, the conclusicns sought by Abitibl in its Amended Contestation will
be granted, albeit cnly in part. The Court considers that it is premature to immediately
rule that the Province is barred from filing any late claim in the claims process as a
result of the EPA Orders. This issue will be addressed, if need fo, if and when such a
request is in fact presented.

[139] The Court's explanations follow.
2) The CCAA

[140] It Is widely accepted that the CCAA is a remedial statute. Iis purpose is to
facilitate the making of a compromise or arrangement between an insolvent debtor and
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its creditors. The goal is for the former to be able o continue in business and avoid the
devastating soclat and economic consequences of a cessation of operations®.

[141] In any restructuring conducted under the CCAA, the courts must keep In mind
these key objecilves, while also giving welght to thess broader socio-economic or public
interast considerations. As It happens, CCAA couris in Canada have generally found
considerable Interpretive flexibitity In the provisions of the CCAA io enable them to
facilitate the achievement of its purposes®, :

[142] To that end, any analysis of the CCAA must be guided by "the modern rule” of
statutory interpretation. Pursuant to this rule, *ftjhe words of an Act are to be read in
their entire context and In thelr grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the intention of Pariiament"®,

[143] Likewise, in exarcising Its jurisdiction In a broad and flexible manner to insure the
CCAA's effectiveness, the Court must remember that its role is one of judicial oversight.
i is expected to supervise the process and keap it moving fowards its uitimate goal, that
of an acceptable arrangement.-. In doing so, it has a broad jurisdiction to declde alt
matters that arise and to create an orderly environment for the restructuring. This

would, no doubt, be negatively affected i, for Instance, debiors were forced to expand
resources to deal with claims outside of the CCAA process,

[144] Applying these considerations to the situation at hand, the Court Is of the view
that It has the authority o decide if the EPA Orders qualify as claims under the CCAA
and can be described as provable or contingent clalms under the BIA.

[146] In that regard, the CCAA contalns no restrictive definition of "creditor” other than
the circular definition of "unsecured creditor” to mean any "creditor® who Is not a
secured creditor. 8. 12(1) of the- CCAA further defines *clalm® in the broadest possible
terms as "any indebtadness, liabllity or obligation of any kind, that, if unsecured, would
be a debt (sic) provable in bankrupicy”. In fact, under s. 12(2)(a), the "amount of an

unsecured clalm shall be the amount [...] (ill) [...] proof of which might be made" under
the BlA.

 [148] As for the BIA, s. 2 similarty has a non-exhaustive definition of "claim provabla in

bankruptey" which "includes any claim or liability provable In proceedings under this Act

“ Stelco Inc., (Re), (2005) 9 CB.R. (5% 135, 2005 CanLll 8671 (Ont. C.A.), at paras 32ff: Mefcalfe &

Merisflaid Alternative Investments Il Corp., (Re), 2008 CanLll 587 (Ont. C.A.), at paras 44-81; Cliifs
Over Maple Bay Investments Ltd, v. Fisgard Capital Corp., 2008 CanLll 327 (B.C.C.A.), at paras 27-
20; Hongkong Bank of Canada v. Chef Ready Foods Lid., (1890) 51 B.C.L.R. (2d) 84 (B.C.C.A), at
para. 22. See ajso SARRA, Janis, Rescus! The Companies’ Creditors Arrangement Act (Toronto:
Thompson Carswell, 2007), at p, 9. .

See, for Instance, ATB Flnanclal v. Msfcalfs & Mansfleld Altermative Investments Il Corp, 2008
CanLll 587 {Ont. C.A.), pertaining to third parties reloases in a plan of arrangament.

Sae, Ball ExpressVu Lid, Parinership v. Rex, [2002] 2 8,C.R. 559, at para. 26, and Rlzzo v. Rizzo
Shoes Lid., [1988] 1 5.C.R. 27, at para. 21,
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by a creditor”, Ss. 121 and 135 also define provable or contingent claims In vary broad
terms.

[147] The amended CCAA does not depart from this scheme. If anything, it re-
confirms the intentionally broad and remedial goals of the Act, with terms that place in
the courts' hands the powars necsssary fo secure Its ends.

[148] Accordingly, environmental obligations‘ arising. from a regulaiory order that
remain, in a particular fact pattern, truly financial and monetary in nature can be
qualified as claims under the CCAA. Likewiss, if ona I8 convinced that there exists, in
such a fact pattern, a clalm that "might" be filed, it Is open to be compromised on the
plain reading of s. 12 of the CCAA.

[148] Regarding this, the principles that generally apply to the determination and
compremise of contingent claims under the CCAA process can apply to claims like
those arising from the EPA orders. Contingent claims may be compromised under the
CCAA and the Court has the authority fo decide If a contingent claim exists by reason,
for instance, of past.abligations.

[150] While not applicable to these proceedings, s. 11.1 of the amended CCAA is
instructive on this matter of jursdiction. It operates to limit the broad jurisdiction of the
court to stay proceedings (under what is now s. 11.02 of the amended CCAA) in relation
to regulatory bodigs.

[181] However, even s. 11.1 does not contain any bright line between regulatory and
financlal orders, 8. 11.1(2) restricts the. power of the court in its general stay under s,
11.02 from Impacting regulatory proceedings "other than the enforcement of a payment
orderad by the reguiafory body". 8. 11.1(3) allows the supervising court to remove this
restriction on the general stay power if (I} it is of the opinion that "a viable compromise
or arrangement could not be mads In respect of the company” if the restriction were to
apply, and (i) making such an order is not contrary to the public interest.

[152] Further s. 11.1(4) reserves to the court the power to decide when a regulatory
body is seeking to enforce tights as creditor.

[153] Theses amendmants make two points quite clearly.

[1 54] First, the structure of the amended CCAA Is as follows: (I) a general stay power
is granted In s. 11.02 (In language identical to s. 11(3) of the CCAA applicable here); (i)
the general stay s Initlally restricted from applying to regulatory proceedings other than
payment orders (similarly to'the First Stay Extension Order here); and (ili) that restriction
may be lifted by the court after a hearing.

[155] It follows from this that the general stay power in s. 11.02 of the amended CCAA
(s. 13(3} of the CCAA) does pemit the court to order a stay of regulatory proceedings,
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the only change being that a second hearing Is required to stay any proceedings other
than "a payment ordered". : ,

[156] Second, the court, not the regulatory body, decides when a body is "seeking to
enforce its rights as a creditor” and if so found, the court may stay that as well,

[157] Parliament has therefore confirmed that the CCAA may be employed to place an
appropriate check on regulatory actions, particularly when they are purely "monetary
orders”. This is exactly the kind of jurisdiction the Court is exarcising here. Of course,
this exercise requires the Court looklng at substance over form.

[158] From that standpoint, It Is true that the Province has sought to frame the EPA

Orders so as to fall within the limited environmental exemption of paragraph 10.1 of the
First Stay Extension Order. - '

[188] Yet, an examination of thelr consequences, their content, the Province's behavior
regarding them and the stafutory framework within which they were Issted show that
they are and wers most likely Intended io be in substance financial or monetary orders.

3} The True Nature and the Impact of the EPA Orders

[180] The frue regulatory character or otherwise financlal and monetary nature of a
given order is influsnced by who issues the order, who stands to bensfit from it, what
remains ifs genuine objective and what means of enforgement fruly exist in reality.

[181] Although presented as injunctive orders, the facts demonstrate that the practical,
intended and inescapable result of the EPA Orders was the creation of monetary
claims. Money is, clearly, the oily remedy in this case. In fact, glven the lack of assets
or activities of Abitlbl in the Province, the EPA Orders can, In all likelihood, only be
enforced by action taken outside NL.

[162] In this case, the frue character of the EPA Orders must be assessed in the
context of the assets of Abltibi having been expropriated by the Province and Abitibi no

longer being in control of the bulk of the propery that gave rise to the remediation
orders. '

[163] The monetary nature of the orders is Indeed highlighted by the fact that they
relate, for the most part, to propertles that the Province has confiscated under the Abitibi
Act or that Abitibl has otherwise surrendered possession or control of years ago.

[164] This situation is quite diiferent from that of an existing owner of lands being
asked to remedy an environmental condition in respect of ongoing operations. While
the latter might be said to detlve a corresponding benefit from the axpense incurred

arising from the Improvement fo the lands-thereby occasioned, a former owner or g
victim of confiscation has no such benefit,
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[165] In her testimony, Mrs. Minville confirmed the obvious: decommissioning or
remediation costs are normally offset by the added value eventually regained in the
subsequent divestiture of the equipment, metal and real estate involved. Provided, of
course, that you are still the owner., Otherwise, compliance with such an order is an
expense devold of any direct or indiract benefit.

[166] In the present situation, as the current ownar of most of the lands in respact of
which the remediation expenses have been ordered, the Province ends up being the
intended beneficiary of the expenditures that it has used its discrefion to order.

[167] In essence, the EPA Orders seek to require Abitibi to incur costs for the primary
purpose of improving the value of lands, the bulk of which have been confiscated (and
much of the remainder of which was surrendered to the public years ago). Put
otherwise, Abliibl is expected to spend money to increase the value of propetties for the
benefit of those who took them from it,

[168] This is, at a minimum, rather awkward. The expression "having your cake and
eat it too" comes to mind. Some would go as far as fo say that it Is preposterous.

[169] Be that as it may, this definitely justifies, at the very least, the Court, as opposad
to the regulator involved, ascertaining the exact nature of the EPA Orders and deciding
whether the Province Is, in reallty, seeking to enforce rights as a creditor. This Is
precisely what the amended CCAA has now codified at s. 11.1 (4).

[170] While the dividing line between regulatory claims and their financial
consequences may be blurred at fimes, there can be no confusing the two when the
regulatory authority is sesking to make orders concerning solely past actions and
activities In refation to properties that the debtor has disposed or been dispossessed of,

[171] The broad CCAA and BIA provisions referred o above contain no comfort for a
regulatory authority seeking fo limit the Claims Procedure Ordser from impacting their
plainly financially material actions with artificial distinctions about "regulatory” orders and

"financial” ones. To an Insoivent company in CCAA restructuring, an order to pay tens

of millions of dollars directly is no different from an order to spend an equivalent amourit
on specifle actlons that will bensfit others.

(172} Where as here, the EPA Orders are moreover founded exclusively upon alleged
actlons in the past and relate in no way fo activities taken after the commencement of
proceedings, the supervising ‘CCAA court applying such broad definitions has the
jurisdiction to intervene.

[173] [n the context of the EPA Orders and the Abitibi Acl, the Province stands as the
direct beneficiary, from a monsetary standpoint, of Abitib's compllance with the EPA
Ordars. .In other words,.the execution In nature of the EPA Orders would resuit In a
definite credit to the Province's own "balance shest". Abliibi's llability In that regard is an
asset for the Province itsalf,
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1174] With all due respect, this is not reuiatéry In nature; It ls rather puraly financial in
reality. This s, In fact, closer to a debtor-craditor relationship than anything else.

[175] This is quite far from the situation of the detached regulator or pubilc enforcer
issuing order for the public good. Here, the Province itself derives the direct pscuniary
benefit from the required compliance of Abltibi to the EPA Orders. The Province stands
fo directly gain in the ouicome. None of the cases submitted by the Province bear any
similarity to the fact paftern in the present proceedings.

[176] From this perspactive, t is the hat of a creditor that best fits the Province, not that
of a disinterested regulator, Betwsen the suggestion that the Province is merely
seeking compilance with the EPA and the infefence that It is rather looking fo ascertain
a monetary value and financial benefit through the execution in nature of its EPA
Orders, the Court prefers the latter view based on the evidence as a whole.

[177] The fact that two of tha five EPA Orders relaie fo property still owned by Abitibi
does not change this end result. It is the global situation that must be considered here.
This s, In fact, how the Province approached the situation and stilt treats it foday.

[178] In all likelihood, the pith and substance of the EPA Orders is an attempt by the
Province to fay the- groundwork for monetary claims against Abitibl, to be used most
probably as an offset In connection with Abitibl's own NAFTA claims for compensation.
The evidence presanted at the hearing indeed supports this assertion.

[179] Duﬂng Mrs. Ballard testimony, the Province’s Counsel filed in the record a
newspaper article of December 2009 reporting on an interview made with the Province's
Premier on the Abitibl situation®'. o

[180] In that article, the Premier Is quoted as saying that the Province is currently trying
to put a price tag on what it will cost to clean the environmental damage Abitib] allegedty
left behind at operations such as Grand-Falls, Botwood and Buchans.

[181] Hels further quoted. as stating that "if the assets do not exceed the liabilities,
there will be no cash payment coming from the government” and that "in our
assessment, at this point in time, there would not be a net payment to Abiiibi".

[182] While the probative vaiue of a newspaper articlsa may generally appear weak at
first sight, the sttuation at hand is different. This exhibit was filed by the Province itself
and questions therson were allowed without objection by anyone. Most importantly,
there were no attempts to deny the truthfulness of its content.

[183] The Court cannot ignore it in assessing the true nature of the EPA Ordars.

3 Exhihit NL-16.
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4) The Factual Context and the Content of the EPA Orders

[184] That Is not all. When considering the trus Intent and nature of the EPA Orders,
consideration of the broader context In which they have been issued and what thejr
content reveals are also relevant,

[185] In this regard, the evidence shows that the EPA Orders were, on the balance of
probabilities, most likely expected not to be compiied with In nature by Abitibi, such that
their enforcement would only be achieved through monstary condemnations.
Accordingly, from the outset, the Province must have known that they were to be, in
reality, nothing else than a strategic bargaining tool for its negotiations with Abitibi.

[186] This being the case, they can hardly be quailfléd as true regulatory orders. This

- rather supports the finding that they were, to tha contrary, financial and monetary in

naturs, and intended fo have thls impact, Many factual elements justify this conclusion.

[187] First, in the months preceding the EPA Orders, the Ab#fibi Act was announced
and passed, less than two weeks after Abitibi made public the intended closure of its
Grand Fills mill operation.

[188] This lead to Abitibi filing a Notice of Intent to Submit a Claim to Arbitration under
Chapter 11 of NAFTA for the losses arising from this confiscation effected by the
Province, As Indicated earlier, according to Abitibi, the losses resulting from this
enactment are well in excass of $300 million,

[188] Not only was the Province fully aware of this, but it was known as well that if it
were to ever file a cldim In the restructuring process, Abitibi would raise the value of its
cross-claims or set-off claims for this expropriation agalnst the Provincs. Whlle the
Abilibi Act denies Abitibi the right to use the Provines's courts to that end, the Province

cannot, however, prevent Abitibi to raise this counter-claim argument In front of the
CCAA Courtl.

[190] As a result, it Is a reasonable Inference to draw that the Province had a definite
Intarest in frying to avoid any claims process In the CCAA, so as to shield itself from the
counter claim it knew Abltibi would surely oppose In compensation for the alleged
wrongful expropriation of the Abitibi Act.

[191] Interestingly, In this case, the third party consuitants (CRA) who issued ths
reports that formed the basis of the EPA Orders were retained not by the Minister in the
exercisa of her statutory dutiss, but by the Toronto litigation Counsel to the Province in
the NAFTA proceedings. This is apparent from the face of each of the CRA Reports
filed by the Province, which are addressed not to the Minlster but to these lawyers.,

{192] Second, the EPA Orders issued on November 12, 2009, over six (8) months after
Abltibl flled for Court protection under the GCAA, ordered Abltibi to perform the following
positive acts:

§
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1) the submisslon for approval by January 15, 2010, of detailed
Remedlation Action Plans for all sites identified by CRA as having
exceeded the allegedly applicable Imits;

il the completion of .thé approved site remedlation actions by January 15,
2011 or by ancther date.as may be agreed upon with EVNC; and

)  the closure of all landiills and lagoons/impoundments associated with
each site by January 15, 2011,

193] However, based on the evidence of Mrs. Minwville, to submit detalled Remediation
Actlon Plans as requested would have rather required close to a full year to ba carried
out adequataly,

I 94] Similarly, the closure of all landfills and lagoons or impoundments assoclated
with each site being loglcally the last task to perform when a remedial action plan is

implemented, requiring Abitibi to close these units no later than January 15, 2011 was
unrealistic.

[185] In addition, given the magnitude and scope of the work ordered by the Province
to be carrled out simuitaneously at the five locations targeted by the EPA Orders, based
on Abitibi's past experlences with such projects in NL, it Is highly doubtful that there
existed sufficient resources (engineering firms, speciaity providers such as drillers and
laboratories and authorized speclalty contracters) to camy out the work within the
prescribed one-year time frams,

[196] All this suggests that the Province never truly Intended for the. EPA Orders to be
abided by or complied with in nature given the unresglistic #ime frame imposed.

[197] Third, at the time the EPA Orders were issued, the Province knew or should
have known that, in any event, It would be Impossible for Abitibi to comply with them.
There were a numbar of reasons for this, _

[188] To begin with, since the appraval of the ACI DIP Facility on May 8, 2008, Abitibi's
operations have been funded through debfor-in-possession faclities under the
supervision of the Monitor and Abitibl's creditors, including its secured lenders, Abitibi'a
access to funds was therefore limited to funding for its ongoing business operations and
Abitlbl enjoyed little discretion as to how these funds are allocated.

1199] Furthermcre, sven if Abitibl was in possession‘ of the funds necessary to comply
with the EPA Orders, It would not ba possible for it to comply with the EPA Orders in the
sequencing and timeframe imposed by these orders while seeking to manage the

complex task of raising financing and organizing s emergence from CCAA

proceedings,
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[200] Finally, the EPA Orders targeted sites that were expropriated (Grand Falls-
Windsor, Buchans and the Legging camps) cr surrendered to the Province long ago,
such that Abitibi could doubtfully access properties that were now in the possession of
third parties to complete the remediation efforts sought.

[201}] The fact that Abitibi acknowledged In the dpast having on-going environmental
cbligations, like, for instance, for the Buchans site™, does not carry much waight when
the sites at issue are not in its owhership, possession or control anymore.

[202] In all fairess, a regulator can hardly pretend to reallstically order that a "person
responsible” carry out actions upon properties that It no longer owns. This order would
be unenforceabla for obvious reasons, In such situations, non-compliance can only be
compensated through monetary damages.

[203] One example will suffice. In view of the Abitibf Act, the Province is now the
owner of the Grand-Fails paper mill. As such, the expenses of safely demolishing the
mill and removing it normally beiong to the Province as its new owner. In spite of this,
the EPA Orders purport to require Abitibi to prepare a plan for the demolition of the
Grand Falls mill that is now owned by and in possession of the Provinca.

[204] This order is as unenforceabls as it is unjustifiabls,

[205] When an order is most likely expected to be complied with through compensation
in money rather than enforcement in nature, the regulator cannot avoid the qualification
of the order as being a claim simply by refusing to wear the hat of a creditor for strategic
purposes and financlal or economic advantages, Instead of valld public policy reasons.

[208] Actually, on February 8, 2010, the Minister noted In her decislons rejecting
Abitib's appeals of the EPA Orders that, In respsct of each sits, Abitibi had failed to
comply with the EPA Orders within the set deadlines.

[207] Over all, it appears obvious that the Province knew that Abitibl could not, would

not and will not be in a position to comply with its so-called Injunctive or purely
regulatory orders,

[208] Fourth and last, the Province is the transferee of most of the lands In respect of
which the EPA Orders were Issued. Yet, It has pointedly declined to make an order
against itself despite the fact that it would be the beneficiaty {in terms of Improved land
value) of any remediation work performed. The Province, as owner and occupier of the
lands, Is clearly a "person responsible” undsr s, 99 of the EPA.

[208] In a slmilar fashlon, the Province, in lts role as regulator, never asked other
persons responsible under ifs EPA, lke the towns involved, USAF, ASARCO or

#  Exnibits NL-8 to NL-11,
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Linerboard, fo deal with the environmental obligations allegedly outstanding on the
Abitibi Siles.

[210] In other words, the evidehce suggests that the target was not the enforcement of
stafutory duties or obhgatlons The target was Abitibi,

[211] In light of these conslderations, it Is reasonable to Infer that the intended,
practical and reallstic effect of the EPA Orders was fo establish a basis for the Province

to recover amounts of money to ba eventually used for the remediation of the properties
in guestion.

5) The Province's Behavior prior and after the EPA Orders

[212] There is more. Be it before or after tha EPA Orders, the Provincs acted as a
creditor with respect to the claims that they Include.

[213] - For instance, only days prior to Issuing the aliegedly non-monetary EPA Orders,
the Province was before the Court in the Data Room Motion, arguing that it was a
creditor of Abitibi precisely because of, amongst others, various environmental claims it
allegedly possessed, including claims relating to Buchans, a site targeted by the orders.

[214] In the judgment on the Data Room Motlon, the Court noted in fact that "the
Province clalmed that because of Abltihl's economlc activities, it has exposed itself to
numerous environmental obligations, the precise extent of which remains to be
determinad" and that "the Province alleged that it has incurred sigmf icant costs in that
regard”,

[215] Put another way, in its Data Room Motion, the Province alleged that it had
already Incurred significant costs and liabilities as a result of a) Abitibl's alleged failure to
meet its obligafions and b) its hiring of CRA environmental consultants

{216] In a contradictory manner however, in the EPA Mot[on the Province now alleges
that the very same monatary claims that it sought to advance as a basis to seek access

‘o the electranic data rooms of Abltibl are no longer monetary claims, and thus remain

unaffectad by the stay of proceedings and the Clalms Procedure Order.

[217] While the arguments of the Province for access were denied for the reasons set

forth in the judgment on the Data Room Motion, the fact that such potential claims are

financial and monetary in nature remains plain and obvious,

[218} For the Province to now contend otherwlse is not very convincing and seems

opportunistic at best. Admittedly, If the hat of the creditor (be tt actual or potential) was
proper then, It certainly would fit as well now.

[219] In a similar vein, the evidence showed that the Provmce actually began the
process of seeking third party fenders for.some of the remedial work that it was
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allegedly expecting Abitibi to perform pursuant to the EPA Orders, the whole merely
days after issuing the orders and weeks before the compliance deadline had expirad.

[220] Mrs. Ballard confirmed this. Requests for proposals con'cemln;; the remediation
work at the Buchans site were released as soon as In December 2000%,

[221] Mrs, Ballard explained as well that the Province did some emergency work to
repair the Integrity of a dam near Buchans, and even deait with some health issues
arising from potential lead exposures In that town. Both lssuss were covered In the
CRA Reports that were the source of the EPA Ordets.

[222] The Province thus appears to have so far taken some steps to liquidate, at least
partially, the extent of its clalms against Abitbi arlsing from the EPA Orders. This s
consistent with the true financlal nature of these orders and the status of creditor of the
Province. The Interviéw of December 2009 of its Premier is along the same lines®,

[223] On the whole, not only have some alleged damages been liquidated and related
costs Incurred, but |t also seems that the Province has aiready a very good idea of the

total costs involved, Certalnly precise enough for the Premier to say that in all
lkellhood, no net payment to Abitibl will ensua, .

[224] This Is quite far'from & behavior that would be consistent with a pure regulatory
order. it is rather conduct analogous to those cases whers courts have concluded that
it amounted to provable claims of regulatory bodles in bankruptcy processes™,

[225] As matter of fact, these claims can easily be characterized as contingent, They
are far from belng too remote or evan too speculative. To the contrary, they bear strong
slements of probability and the Province has definite means of valuing them. it has in
fact started the process, to such an-extent that the Premler was able to affirm that there
were no expactations of any net payment to Abitibi as early as in December 2009°%,

[226] Therafore, as things stand presently, the EPA Crders are more than likely to
result in a debt and liability of Abitibi towards the Province in the short term at worst,

[227] In such a case, s. 12 of the CCAA authorizes the Court to determine the
"amount” of the claim that may be compromised. It corresponds 1o the amount that
“proof of which might be made”. Ths CCAA does not provide solely for the compromise
of filed or actuai claims but has from its inception been correctly interpreted as
permitting contingent claims to be Included. Here, there is definitely a claim that "might”

% Exhibit NL-15.

% Exhibit NL-18,

¥ Ses, for Instance, Re Shirly, (1995) 35 C.B.R. (3d) 101 (Ont. CL J.) and Re General Chemical
Canada Lid., 2007 CarswellOnt 5487 (Ont. C.A.) {"General Chemical"), leave {o appeal to tha
Supreme Court refused,

% Exhiblt NL-18.
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be filed. That objective fact, not the subjective choice of the creditor to hold the claim in
its pocket for tactical reasons, is the test under the CCAA,

[228] There may be difficulty in ‘proving the amount or the right. Abitibi cartainly
contests every element of them. However, these objections would not put such a claim
on a footing any differant from other complex contingent claims that a claim officer or a
court Is called upon fo consider in the course of GCAA proceedings.

[229] The fact that a claim may not be ascertained and may in fact be contested in its

entirety during the CCAA process does not pravent It from being compromised. In
many situations, courts have been called upon to determine the value of contingent or
disputed claims for the purpose of having such claims included in compromises. The
provable values of such claims are determined based on an assessment of the
likelihood of the contingency occuring, followed by a guantification of the claim®,

[230] The same process may be adopted whether the claim is a complex litigation
claim, a claim under human rights legislation, a claim under a guarantee not yst
demanded or a claim for environmental remediation under the EPA in respect of
formerly owned properties®,

[231] If;, under the CCAA, a debtor can compromise contested debts arising from pay
equity and iabor standards statutes, class actions and personal injuries claims, or even
pension plans disputes, it can certainly compromise environmenta! claims that are
flnanclal in nature and whose likely enforcement Is through a monetary condemnation
as opposed to an execution in nature upon the dabtor.

[232] There is no reason to make an exception In this case. In Anvil-Mining Range
Corp.®, Farley J. sanctioned & liquidation plan of arrangement under the CCAA in
respact of mines against which certain government creditors held secured claims. One
of these was a $60 milion claim by the Department of Indian Affairs and Northern
Development that Included future-environmental remediation costs. In a judgment
upheld by the Ontario Court of Appeal, Farley J. noted that the claim had been
acknowledged as "contingent since 1t relates to reclamation costs in the future".

[233] Contingent claims are nothing more than Incomplete claims, the snforceabiliity of
which depends on some contingency or future event that has not yst occurred (and may
naver oceur). [n the case of a guarantes, it might be the non-payment by the principal
debtor. In the case of an environmental claim of the sort advanced by the Provincs, it

would be the declsion of the latter to carry out the remediation and pass along the cost
as the EPA provides.

8T Sawe, Al Canada, Re, 2004 CanLll 6674 (Onf. 8.C.), at para. 6; Alr Canada, Re, 2006 CanLll 42583
(Ont. 8.C.), at paras 24 and 25.

See, with respect to guarantee claims, Algoma Stes! Corp. v. Royal Bank, 1992 CarsweliOnt 162
(Ont. 8.C.), at paras 12/, )
Anvil Range Mining Corp., Re, 2001 CarswellOnt 1325, at para. 15 (Ont. S.C.); aff'd. In Anvif Range
Mining Corp., Re, 2002 CarswellOnt 2254 (Ont. C.A)
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{234] The fact that all the elements of the claim do not presently exist does not deprive

a contingent clalm of Its essentlal element of belng a claim that can be quantified and
the amount of which can be compromised.

f235] The holder of a guarantee that has not been cailed cannot seek to avoid the
cempromise of his or her claim by saying "you cannot compromise the guarantee | hoid
as | have not demanded on It yet". Likewise, neither can the Province allege that the
claims for the costs of remediation of the properties which if has selzed without
compensation cannot be compromised simply because It chose not to actually ask for
money In a situation where it is feasonable to conclude that this is the only way to go.

[236] Under such circumstances, a conditional creditor cannot have the luxury of
electing whether or not its claim Is subject to compromise under the CCAA. That would
defeat its baslc objectives and key purposes,

6) The EPA and the Applicabie Case Law

[237] ' In the present case, the EPA Orders were jssued pursuant to s. 99 of the EPA,
which provides that the Minister may make an order "requiring a person, at that person's
own expensa” to do any of the listed category of actions.

[238] The jurisdiction to make such order Is specifically couched in terms of the ability
to cause a person to incur an expenss. From that standpoint, such an order is, by its
very naturs, financial or monetary.

[238] Furthermore, s. 102(2) of the EPA permits the Minister to take action to carry out
the terms of the order if the person to whom It Is directed fails fo do so. It provides that
the expenses incurred by the Minister In doing so "are recoverable by the minister from
the person to whom the order was directed as a debt owed to the Crown™.

[240] Contrary to the situetion that prevailed in some decisions invoked by the
Province!, the EPA thus contains a. "debt-creating provision" in the event that a person
targeted by an environmental remediation order falls to comply with It. .

[241] As the EPA provides that the regulatory agency may perform the task itself and
assert a claim against the debtor in respect of the costs of the performance of the
obligations, the mechanism of a monetary judgment is then clearly contemplated as a
means of enforcing environmental compliance. This is explicitly the case In subsection
102{4) of the EPA.

[242) Even If steps had not been taken by the Province te perform the work itself (and
here, some have definitely been), this would signify nothing more than the difference
between an accrued claim and a contingent one. Indeed, on the facts of this case, a
money claim is the only mechanism for enforcement raallstically apan to the Province.

“ See, for Instance, Re Lamford Forest Products Lid., (1991) 10 C.B.R. (8d) 137 (B.C.8.C) ("Lamford™),
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In such a context, It Is difficult to sustain, as the Province argues, a demarcation
between enforcement of the law and pursuit of a monstary judgment.

[243]. There Is little doubt that f the Province were to take the steps that clearly lie
within its power to take under the EPA (i.e. performing the allegadly necessary
remediation and making a claim for the costs so incurred), the resulting costs would be

[244] The only difference at the moment is that the Province maintains that the last
step in the process of quantifying its claims under the EPA Orders can be kept in its
pocket and managed at its discretion for the purpose of gaming the CCAA and the
priority of creditor claims hereunder,

[245] With respect, this is hardly a defensible position.

[246] To this day, although it is aware of the fact that Abitibl cannot comply with the
EPA Orders, the Province maintains that it has chosen o compel Abitibi to fulfill the

terms of the EPA Orders rather than resort to an exercise of its powars under s, 102 of
the EPA.

[247] The Province adopts this approach because it needs to argue, for strategic
purposes, that it is not a "creditor” of Abitibi, a few weeks after arguing the opposite
position in the Data Room Motion. -

[248] For the Province, the definitions of claims and provable claims found in the
CCAA and in the BIA are dependeitt on the existence of a debt or liabllity owed by the
bankrupt or insolvent person to the person with the claim. This was, it argues, the
conclusion reached In Jameson Houss Propertiss Ltd. (Re)*!, where the British
Columbia Ceurt of Appeal sald that a claim for GCAA purposas must consist of "a debt

or liability ... that must be owed by the [debtor] fo the person seeking to prove the
claim..." - '

[249] The Province's argument rests primarlly on the distinction made in the
Panamericana™ case betwesn a situation "where the government insists that the
persen fulfill his or her statutory duties or obligations from his own resources" and one
where tha government avalls itself from the debt-creating provision in its environmental
legislation to perform the remedlal work. Only in the [atter situation would the

government create a "debt owed to the Crown™ and could not be anything else than a
creditor.

(250] In Panamericana, the Court held that an environmental order imposed by the
Alberta Energy Resources Conservation Board on a recelver of a bankrupt company -
was not a “claim provable". If the llability of the recelver for the abandonment of ol

1 (2009) 11 WW.R. 425, at para. 47 (B.C.C.A.). .
“  Panamericana ds Blennes Y Serviclos {Receiver of) v, Northern Badger Off & Gas Lid, (1081)
81 D.L.R. (4th) 280 (Alta C.A.} {"Panamericana"}, leava to appeal to the Supreme Court rafused,
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wells was present, that liabliity was not owed, however, to a "oreditor". It was rather
owed to the public at large;

The statutery provisions requiring the abandonment of oil and gas wells are part
of the general law of Alberis, binding every citizen of the province. All who
become licensees of oll and gas weils are bound by them. Simllar statutory
obllgations bind citizens in many other areas of modern life. Rules refating to
health, or the prevenfion of fires, or the clearing of lce and show, or the
demolition of unsafe sfructures are exsmples which come to mind. But the
obligation_of the cifizen Is not to the peace officer, or public authority which
enforces fhe law. The duty is owed as a public duty by all the cltizens of the
communily to their fellow cifizens. When the citizen sublect to the order
complies. the result Is not the recovery of money, nor is that the objsct of the
whole process. Rather jt is simply the enforcement of the general law, The
enforcing authorlty does not become a "craditor” of the citizen on whom the duty
Is imposed. {p. 260) :

{Our emphasis)

[251] Likewise, In the two cases Indexed as Stathcona (Country) v. Fantasy
Construction Lid. (Trustee off®, the Alberta Court of Queen's Bench ruled” that an
insolvent debtor must comply with its regulatory obligations to the public before paying
the creditors. Relying on Panamericana, it stated that an obligation of the bankrupt to
comply with pubiic safety or environmental standards basad on statutory authority must
be honoured by the- Trustee using estate assets notwithstanding resulting prejudice to
creditors of the bankrupt, “

[252] The court held, however, that where the regulatory authority has chosen to make
Itself a creditor by monetizing the regulatory obligation, the authority's status changes
frem that of an "enforcer” outside the scheme of bankruptey distribution to a “"creditor*

frz Bmrm Brd Bl el B Eoem Eom e

within it:

Clearly, it Is essentlal to this reasoning that the public agency charged with
enforcing the gsnerat law of Alberta not have taken steps fo make itsslf a
creditor. If it has exercised a statutory authority or authority obtained from some
other source, such'as a Court Order, to do-whatever ought to have been done by
tha parly with the obligation and to recover the costs of doing 50, it has becomse a
creditor, From then on, the object of the whole process has changed. The public
agency is no longer sseking to requirs thee party with the general law obligation to
comply. It is seeking ‘o recovar money. If the parly with the obligation is in
bankruptey, collsction of the money, its debt, by the public authority must ba
sublect to the schems of distribution created by the B/A*,

{Our emphasis)

43

(2005) 261 D.L.R. (4th) 221 (Alta Q.B.) and (2005) 2568 D,L.R. (4th) 636 (Alla Q.B.) ("Sirathcona"

“  (2005) 261 D.L.R. {4th) 221 (Alta Q.B.), &t para. 48,
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[2583] In a simllar fashion, pleads the Province, the Ontario Court of Appeal decided in
Bulora, thirty years ago, that a court-appointed recelver-manager was required to
expend money under its control — money that would otherwise be paid to secured
creditors — in order to comply with regulatory obligations®.

[254] The Court considers that the Panamericana, Strathcona and Bulora decisions
are distinguishable from the present situation based on the relevant facts.

[265] Pivotal in these decisions- was the fact that the regulators involved were not
acting as credifors, nor seeking the recovery of a debt. They were rather public
agencles seeking to enforce the general law of the province involved. Nones was
deriving a direct pecunlary bensfit through the compliance of the orders Issued. That no
steps had been taken (i) to enforce the law at issue, (ii) to make the regulator involved a

creditor or (jil) to seek the recovery of money were also key to the findings adopted by
the courts,

[256] On top of that, In each of Panamericana, Strathcona and Bulora (and in Lamiford

too), the debtors wers still tha owner of the assets coverad by the orders to be complied
with. "

[257] The present situation Is unique. - It bears no similarity with the facts in any of
these decislons. In none of them did the regulator stand to directly bensfit financially
from the orders Issued. Here, to borrow from the wording used In these casss, the
Province has even taken steps to make Itself a creditor, Indeed, it can reasonably be

Inferred from the fact pattern at issue that it is, In truth, seeking to recover a benefit for
itseff, if not simply monsy. :

[268] Given the lack of any presence of Abitibl in the Province and the obvious
adequacy of money as a remedy fo its alleged claims, the only effective means by
which the EPA Orders can, on the balance of probabilities, ba effectively enforced Is by
invoking s. 102(3) and {4) of the EPA now or later.

[259] Put otherwise, looking at the true substancs over the apparent form, it Is not the

public "enforcer" taking steps to enforce the general law. It is, o the contrary, the
enforcing authority clothed as a creditor.

[260] From that perspective, the situation at hand bears a ot of similarities to Re
Shirley*®. In that case, the reguiating authority was found fo have & provable claim for
costs expended and to be expended following a clean-up order ignored by the debtor
but upon which the Ontario Minister of Environment had had to begin work partially.

“* Canada Trust Co. v. Bulora Corp, (1980) 34 C.B.R. (N.8.) 152 (Ont, C.A.) ("Bulora"), affirming (1880)
34 C.B.R. (N.S.) 145 (Ont. 8.C.); se0 also, along the sama lines, Re Lamford Forast Producis Lid.,

(1981) 10 C.B.R. (3d) 137 (B.C.8.C) ("Lamifora™).
& (1808) 36 C.B.R. (3d) 101 (Ont. Ct. J.).
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[261] If, like there, the Province can, and no doubt will, "create” a debt next month
based on the same jurisdictional cloth as now exlsts, that future obligation based on
presently existing facts is as subject to compromise as the debt "created” today.

[262] In other wordsf:4 as this review of the case law indicates, only limited cases in
limited circumstances™ have so far ruled that non-monetary statutory obligations are not
claims provable in a bankruptcy process or [n'a CCAA resfructuring. The cases actually
contaln strong caveats® to this kind of rulings where the duty is based on a statute that
Includes a "debt-creating" provision and where the regulator has taken steps to engage
In the process by which such debt is created.

[263] Both conditions required for this exception to apply are prasent here, in a context
where it is, furthermors, highly llkely that the Province will have no other alternative but
to pursue the monetary clalm process of its EPA under the circumstances.

[264] Besides, the core of the Panamericana argument is that the recelver, having
elected to operate the business, could not shirk its duty to follow a regulatory
requirement arising from that very operation under general law. This narrow view,
which is the ratio of the case, was relatively unconiroversial (although subsequent
amendments to the B/A and fo the CCAA have effectively overruled It by placing limits
onh a receiver's obligations).

[285] By contrast, Abitibi has not carrled on business in NL since the time of filing and
the EPA Orders were Issued primarily in respect of properties formerly owned by Abitibi
and In regard to activities in most cases years in the past.

{266] As a result, viewsd as a case that found liability of a court-appointed recsiver,
Panamericana Is of little relevance following the amendments to the BIA and CCAA that
limited this llability explicitly. However, In its analysis, the Alberta Court of Appeal went
beyond a consideration of the receiver's responsibility as an oparator of the business to
consider what claims may or may not be provable in bankruptcy. Such analysis was,
arguably, an obifer; most CCAA courts have not followed ¥ In subsequent decisions.

[267] 1n that regard, the Coﬁrt notes that the Panamericana decision did not considar
that the BIA (llke the CCAA) explicitly contemplates the proof of contingent and
unliquidated clalms which, combined with the "debt creating” provisions of a statute like

" See, Panamericana de Blennes Y Serviclos (Recelver off v. Northern Badger Olf & Gas Lid, (1981)
81 D.LR. (4th) 280 (Alta C.A.) ("Panamericana”), leave to appeal to the Suprems Court refused;
Strathcona (Country) v. Fanlasy Construction Ltd. (Trustee of), (2008) 261 D.L.R. (4th) 221 (Alta
Q.B.) and (2005} 266 D.L.R. (4th) 536 {Alta Q.B,) ("Sirathcona"); Caneda Trust Go. v. Bulora Corp.
(1980) 34 C.B.R. {N.5.) 1582 (Ont. C.A.) {"Bulora"}, effirming (1980) 34 C.B. R, (N.S.) 145 (Ont. 8.C))
and Re Lamford Forest Products Lid., (1981) 10 C.B.R. (3d) 137 (B.C.8.0) ("Lamford™).
See, Re Shiiey, (1996) 38 C.B.R. (3d) 101 (Ont. CL J.); Strathcona {Country) v. Fantasy
Constiuction Lid. (Trustes of), (2005) 281 D.L.R. (4th) 221 (Alta Q.B.) and (2005) 256 D.L.R. {4th)
538 (Alta Q.B.) ("Strathcona™); and Re Lamford Forest Produsts Lid., (1991) 10 C.B.R, {3d) 137
(B.C.S.C) ("Lamford").
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the EPA, definitely aliows for the Province to be qualifled as a contingent creditor with
an eminently provable claim.

[268] In addition, In General Chemical™, the Ontario Court of Appeal recently declined
to follow the Panamericana decision precisely because of the amendments to the BIA
and the CCAA that were subsequent to it

"[45] In this court, the MOE repeats its arguments below and ralses, as it did
there, the case of Panamericana De Bienes Y Sarvicios (Receiver of) v. Northern
Badger Oll and Gas Lid. 1991 CanLll 2688 (AB C.A.), (1891}, 81 D.L.R. (4th) 280
(Alta. C.A.). Inthat case, the court found that provineial environmental legistation
concsrning ollwell clean up costs did not conflict with the scheme of distribution

under the BIA, and had fo bs comoplled with even thouah that reduced the
amounts otherwlse available for distribution in the bankruptoy.

[48] | agres with the motion Judge that the reasoning in that case has bsen
ovartaken because cf subsequent amendments to the BIA. Saclion 14,08(7)
now_expressly provides for priority to be_accorded o environmental clean up
costs and s. 14.08{(8) now shsures .that a claim against the debtor for
environmental clean up costs is a provable claim. Neither were [0 effoct at the
fime of Panamericana. To give effact to provincial snvironmantal leglslation In
the face of these amendments to the BIA would impermissibly affect the scheme
of priorities in the fedaral legisiation.” ’

{Our smphasis) -

{269] In that judgment, the Ontario Court of Appeal expressly approved of the motion
Judge's finding that "[...] to permit the MOE to effect a dela{}/ in distribution would be to
give a quasi-priority over other unsecured creditors [...]". The premise of the first
instance judge's reasoning was that federal legislation is paramount and that a
provincial law may not seek to reorder the scheme of distribution set out in the BIA.

[270] it Is worth mentioning that, similarly, the constitutional validity of the CCAA as a
whole is well established™. Relying on the paramountcy doctrine, often have the CCAA
couris emphasized that the operation of the CCAA regime cannot be thwarted by the
operation of provincial legislation®. .

[271] * In sum; on a proper reading cf its terms or their reasoning, neither the EPA nor
the applicable cass law are of any help to the Province in the fact patiern at issue.

4a

General Chemical Cahada Lid., Re, (2007) 35 C.B.R. (3™ 163 (Ont. C.A.} ("General Chemical™),
leave to appeat to the Supreme Court refused.,

General Chemical Canada Lid., Re, (2008) 22 C.B.R. (6) 208 (Ont. 8.C.J.), at para. 37.

Re Companles’ Cradliors Amrangement Act, [1934] 5.C.R. B59,

See, ATB Financlal v. Metcalfs & Mansfield Alternative investmesnts If Corp., (2008} 92 Q.R, (3d) 513,
al paras 102 to 104 {Ont. C.A); Norfal Networks Corp., Re [Union and Employee Bensfit Appaal],
(2009) 59 C.B.R. (5™ 23, at paras 38, 44 and 47 (Ont. C.A.); Skeena Ceflulose inc., Re, (2003) 43
C.B.R. (4" 187, at paras 42 and 50 (B.C.C.A.).

5o
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7) The Province's Position

[272] Ali things considered, the Province's position amounts to an assertion that (i) the
financial consequences of regulatory orders, however material, cannot be affected by
the CCAA in any way, whether the obligations relate tc past, present or future actions
by a debtor; {li) the regulatory authority alohe gets to decide what Is a regulatory order
without court Intervention; and (ili) generally "Immuns" regulatory ordesrs can be
converted Intc potentially "compromisable™ monetary orders at the whim of the
provincial ragulator without court oversight or review.

[273] This contention boils down to claiming that a provincial regulator could have tha
non reviewable right to defermine whether obligations it confrols or creates will be
subject to compromise under the GCAA or whethar they will enjoy a super-priority
hayond the reach of compromise.

[274] The Court disagrees with such a proposition.

[275]. The Province's- attempt at fashioning ‘& super-priority for the satisfaction of Its
environmental claims by crafting the EPA Orders and "managing” the timing of the
creation of the "Crown debt’ under s, 102 of the EPA Is not only contrary io the
principles of the CCAA. 1t is also unjust vis-3-vis Abitibl's other creditors whose claims
are effectively stayed and wlll be compromissad.

[276] When paragraph 10.1 6f the First Stay Extension Order was added, the Intent
was not fo grant super-priority status to regulatory bodies for pre-filing claims. Rather,
this amendment simply- permitted. regulatory bodles to continue to regulate Abitibi in
respect of Its. conduct after the commencement of the CCAA proceedings. From that
perspective, this amendment was adhering to tha spirit of s. 11.1 of the amended
CCAA.

[277] This limited amendment to the stay provisions of the Initial Order recognized that
a government is not prevented from Issuing regulatory orders in good falth in relation to
ongoing health, safety, security. public order or environmental concerns. Abitibl-is
fequired to address these since it must-abide by government regulations in relation to its
ongelng businass operations while under CCAA protection.

[278] Such concerns are distingulshed, however, from past environmental ilabilites of
a monetary nature refating to assets that are, for the most part, no longer under Abitibi's
control,

[278] With respect, the Province's proposition would, moreover, render meaningless
significaint amendments made by Parliament to the CCAA and the B/A In 1992, 1997
and 2009 so as to strike some balance between bankruptcy and insolvency Iaws and
environmental obligations.

-
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[280] These amendments notably Incorporated s. 14.8 Inthe CCAA In 1997. Pursuant
to that section, remediation costs for environmental damage enjoy a speclal status. The
Crown benefits from a first rank pricrity on the contaminated property or contiguous
property of a debtor for the costs of remedying any snvironmental condition or damage
provided, of course, the debtor stlll owns It (s. 11.8(8)). These clean-up costs are also
acknowledged as claims underthe Act (s. 11.8 (8)).
[281] The llen Is attached to the contaminated property and other contiguous real
property of the debtor that is related to the activity that caused the contamination.
Nonetheless, the lien does not give the Crown any priority over the rest of the creditors

on the other assels of the debtor. In that regard, the Crown remains an ordinary
unsecured creditor®.

[282]. The Province claims that this s. 11.8 priority exists only if the Crown has incurred
the costs, [t is thersfore not applicable here. '

[283] In contrast, for Abitibi, statutory fiabilities to remedy environmental damage
should be provable claims under theé CCAA, whether or not the Crown has effectively
incurred the costs. For i to be a priority claint undar s. 14.8, It should be sufficient that
the lkelihood of enforcing the remediation by Incurring the cost be greater than the
likeilhood of enforcing it by an execution in nature against the debtor-

[284] In that context, clalms eligible fo the priority of s. 11.8 would also be subject to
any compromise to be reached undar the CCAA. ' .

+ [285] !tls not necessary to decide this issue hera in view of the Court's finding that the

EPA Orders are financial In nature and thus, qualify as claims under the CCAA no
matter what,

[286] In any event, in this case, one reality remains. By expropriating Abitibi, the
Province effectively "realized” on any security to which It would have otharwise been
potentially entitled uhder s, 11.8(8) of the CCAA should the expropriated lands be
contaminated. Nevertheless, by its position, It still seeks to go further and indirectly take
for its benefit other property and assets of Abltibi located beyond its borders.

[287] Inthe Court's opinion, this stould not be allowed outside the limited framework of
the CCAA restructuring process.

[288] AllIn all, this position adépted by the Province not only falls o take into account
the true impact of these relevant amendments to the law, It also runs counter to the

spliit of the CCAA and the well-established principle of compromise of contingent
claims. . ) '

* General Chemical Canada Lid., Re, (2008) 22 C.B.R, (6™ 208 (Ont. 5.C.4.); affd. in General

Ghemlgal Canada Ltd., Re, (2007) 35 C.B.R. (5") 163 (Ont. C.A)) ("General Chemical), at para. 42,
lsave to appaal to the Supreme Court refused.
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[289] The Province's pbsitlon rests on the premise that obligations or dutles to comply

with the general law are not “claims' but rather “obligations” that cannot be
"extinguished™ upon a debtor's insolvency.

[200] It shall be noted that, contrary to what the Provincs often sald, claims cannot
properly be qualified as "extinguished" upon Insoivency. They are rather calied for,
determined and ultimately compromised under a plan of arangement, only after the
|latter has been voted upon by the creditors and approved by the Court.

[291] In the Courl's view, monetary claims disguised as regulatory orders Issued In
refation to pre-filing activities on lands which are no longer in control of a debtor should
net, in a situation where the costs of the remediation efforis are reducible to money, be
permitted o remaln uncompromised and I existence post-emergence where to do so
could threaten the presentation of a viable compromise or plan of arrangement.

[292] In line with its rehabilitative objé_ctives, the CCAA does not contain a provision
analogous to section 178 of the B/A whereby certain "excepted claims" (such as fines or
penaities) could constitute debts that survive bankruptcy (or in the CCAA's case,

. emergence). n Air Canada™, Cummings J. qualified excepted claims as "exceptions to

the normative policy objective of rehabllitation” and concluded that they did not apply to
proceedings Under the CCAA.

[203] If the Court were fo accept the Province's pasition, the remediation obligations
would becoms, In effect, prioritles or unaffected obligations fo be satisfled in full by
Abitibi before the remaining value of its enterprise is allocated among the other creditors
and claimants, The net effect of such a determination would be the reallocation of value
away from the creditors ‘generally in favour of the Province and the size of such
realiocation would be material. :

[204] Environmental liabilities of this magnitude would also, If uncompromised upon
emergence from the CCAA procéss, act as a sword of Damocles over Abiiibi by
threatening Its continuity post-emergence. In fact, this mere threat could very well
preclude obtaining needed exit financing and prevent a plan from being adopted, unless
a potentlally risky and costly strategy of devising a liquidation plan were employed. This
would defeat the very objectives of the restructuring process.

(298] If that were to be the case, the net result would be that the ability of Abitibi to
successfully restructure would be challenged on a number of levels. At the very least,

the restructuring process would flkely become more complicated, Including further
delays and costs.

[296] The Court conslders that this is definitely not the preferred way to go.

%  Alr Canada, Re, 2006 Canlil 42583 {Cnt, 8.C.), at paras 34ff.
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FINAL REMARKS

{287] In closing, as the CCAA Judge preslding over this restructuring, the Court
believes that some final remarks are warranted.

[298] For all stakeholders invoived. the restructuring of Abitibi is by no means an easy

task. The extent of the indebtedness is huge. It is in the range of many billions of
dollars.

{208] Term lenders, securaed noteholders and bondholders each have concerns. The
same goes for numerous trade creditors. Thousands of employses and pensioners
may be affected. Dozens of facillties are at stake. Tens of communities are looking
forward to a posftive outcome. Pension plans, collsctive agreemsnts and commercial
coniracts of all sorts must be looked at and, In many cases, reviewed and reconsidered.

{300] To date, the Court record indeed shows that more than 480 entries have been

recorded in less than a one-year span. During that pericd, the Court has rendered in
excess of 55 diiferent orders on various Issues.

[301] The hard reality of real time fitigation In CCAA restructurings is that parties do not
have the iuxury of debating forever theif disagreements. This is simply not possibla
when the debtor is fighting for survival. The preferred routs to follow remains, at least in
the Court's view, to ity to find an acceptable. forum whare each side is able to fully
present thelr position, and get it ruled upon.

[302] No doubt harsh feelings exist between the Province and Abitibl as a resut of the

+ avents of certainly the last eighteen months, perhaps even more. So far, it has led them

to many battlefields, be It in the NAFTA proceadings, in the Data Room Motion or in the

present EPA Motion. All that without taking Into account the many discussions that
thase must have unquestionably provoked. ‘

[303] Both believe, no doubt honestly, that they have legitimate claims to raise one
against the other. That may well be. However, they should be careful and, in truth,
atlentive so that thelr disagresments do not end up causing much more serious

difficulties fo many cthers. Unfortunately, it Is clear that their disputes have this very
potential. .

[304] It is this Court's hope that they will find a way fo agres on an appropriate forum in
which to arbitrate their differences, ideally sooner rather than later. Delays in this
respect do not serve the best Interests of sither of them. In the global picture, this has

moreover the potential of being far more detrimental to a number of other bystanders to
thelr disputes. ' ’

[305] To some extent, this judgment forces the Province and Abitibi to at least consider
bringing some of thelr claims within the realm of this restructuring, and not leave them

53
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outside with the very negative consequences this may potentially bring upon the whole
process.

[306) The Monitor plainly voiced it This restructuring may be put in Jeopardy if no
solution is found along these lines. If that were to be the end result, the whole puspose
of the CCAA would have been ignored and set aside. With all the éfforts deployed so
far by so many, that would be most unfortunate.

FOR THESE REASONS, THE COURT:

[307] DISMISSES the Amended Motion for a Declaration Regarding Orders lssued
Pursuant to the Environmental Protection Act of the Petitioner, Her Majesty the Queen
in Right of the Province of Newfoundland and Labrador-(the "Province");

[308] DISMISSES the Intervention of the Intsrvening Partles, Her Majesty the Queen in
right of the Province of British Columbia (the “HMQBC”) and the Attorney General for
British Columbia (the “AGBC");

[308] DECLARES that'the orders issued against the' Debiors by the Minister of
Environment and Conservation of the Province on November 12, 2009, pursuant o s.
99 of the Environmental Protection Act, S.N.L. 2002, chap. E-14.02, (the "EPA
Orders”), are stayed under paragraph 10 of the Initial Order issued by the Court on

April 17, 2009, and are not subject to the exception found at paragraph 10.1 of that
Initlal Order;

{310] DECLARES that the Provincs's fillhg of any claim-based on the EPA Orders Is
subject to the Claims Procedure' Order Issued by the Court on August 26, 2009,
including the claims process detailed therein; ‘

[311] RESERVES to the Province its right, If any, to request an extension of the Claims
Bar Date (as defined in the Claims Procedure Order) in that regard and to the Debtors
their right, if any, to contest any such extension request; :

[312] WITH COSTS against the Province in favor of the Debtors, but WITHOUT
COSTS against the HMQBC and the AGBC.

CLEMENT GASCON, XTI
Mr. Sean Dunphy and Mr. Joseph Reynaud

STIKEMAN, ELLIOTT

Attorneys for the Debtors

Mr. David R. Wingfleld, Mr. Robert D. Warren, Mrs. Catherine Powell and Mr. Paul D, Guy
WEIRFOULDS LLP . )

Attorneys for the Petitloner
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Me Gilles Paquin
FLANZ FISHMAN MELAND PAQUIN
Attotneys for the Monitor

Mr, Robert E. Thornton and Mrs. Rachelle F. Moncur
THORNTON GROUT FINNIGAN
Aftorneys for the Monltor

Mr. Richard Butler
Minisiry of Atlorney General of British Columbia.

Attorneys for Her Majesty the Queen in Right of the Province of British Columbia and
the Atlorney General of British Colombia

Me Jean-Yves Simard
LAVERY, DE BILLY
Aftorneys for the Ad hoc Committee of Bondhelders

" Me Alain Riendeau

FASKEN MARTINEAU Du MOULIN
Atforneys for Siiver Oak Capital LLC et al., DDJ Capital Management, LLC et al.

Me Marc Duchesna-

BORDEN, LADNER, GERVAIS

Attorneys for the Ad hoc Committee of the Senior Secured Noteholders and U.S. Bank
National Assoclation, Indenture Trusteé for the Senlor Secured Noteholders

Dates of hearing: . February 24; 25 and 26, 2010
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14,
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16.

17.
18.
19.
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SCHEDULE "A"
ABITIBI PETITIONERS

ABITIBI-CONSOLIDATED INC.

ABITIBI-CONSOLIDATED COMPANY OF CANADA

3224112 NOVA SCOTIA LIMITED

MARKETING DONOHUE INC.

ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.
3834328 CANADA INC.

6160678 CANADA INC.

4042140 CANADA NG,

DONOHUE RECYCLING INC.

1508756 ONTARIO INC.

3217925 NOVA SCOTIA COMPANY:

LA TUQUE FOREST PRODUCTS ING.
ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED
SAGUENAY FOREST PRODUGTS INC.

TERRA NOVA EXPLORATIONS LTD.

THE JONQUIERE PULP COMPANY

THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY
SCRAMBLE MINING LTD. '

9150-3383 QUEBEC INC.

ABITIBI-CONSOLIDATED (U.K.) INC.

{'\I £ T e
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SCHEDULE "B"
BOWATER PETITIONERS

BOWATER CANADIAN HOLDINGS INC.
BOWATER CANADA FINANCE CORPORATION
BOWATER CANADIAN LIMITED

3231378 NOVA SCOTIA COMPANY
ABITIBIBOWATER CANADA INC.

BOWATER CANADA TREASURY CORPORATION
BOWATER CANADIAN FOREST PRODUCTS INC.
BOWATER SHELBURNE CORPORATION
BOWATER LAHAVE CORPORATION
ST-MAURICE RIVER DRIVE COMPANY LIMITED
BOWATER TREATED WOOD INC.

CANEXEL HARDBOARB INC.

9068-8050 QUEBEC INC.

ALLIANCE FOREST PRODUCTS (2001) INC.
BOWATER BELLEDUNE SAWMILL INC.
BOWATER MARITIMES INC.

BOWATER MITIS INC,

BOWATER GUERETTE INC.

BOWATER COUTURIER INC.

o
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SCHEDULE "C"
18.6 CCAA PETITIONERS

ABITIBIBOWATER INC.

ABITIBIBOWATER US HOLDING 1 CORP.

BOWATER VENTURES [NC,

BOWATER INCORPORATED

BOWATER NUWAY INC.

BOWATER NUWAY MID-STATES INC.

CATAWBA PROPERTY HOLDINGS LLC

BOWATER FINANCE COMPANY INC.

BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED

- BOWATER AMERICA INC.

LAKE SUPERIOR FOREST PRODUCTS INGC.
BOWATER NEWSPRINT SOUTH LLC

BOWATER NEWSPRINT SOUTH OPERATIONS LLC
BOWATER FINANCE ii, LLC

BOWATER ALABAMA LLC

COOSA PINES GOLF CLUB HOLDINGS LLC
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COURT OF APPEAL

CANADA
PROVINCE OF QUEBEC
REGISTRY CF MONTREAL

No: 500-09-020594-107 -
(500-11-036133-004)

DATE: MAY 18, 2010

IN THE PRESENGE OF THE HONOURABLE JAGQUES CHAMEERLAND, J,A.

HER MAJESTY THE QUEEN IN RIGHT OF THE PRCVINCE OF NEWFOUNDLAND
AND LABRADOR
PETITIONER — Petltioner

V.

ABITIBIBOWATER INC. AND OTHERS
RESPONDENTS — Debtors
and
ERNST & YOUNG INC,
iIMPLEADED PARTY —~ Monitor
and
AD HOGC COMMITTEE OF BONDHOLDERS
and
AD HOC COMMITTEE OF THE SENICR SECURED NOTEHOLDERS AND U.S.
BANK NATIONAL ASSOCIATION, INDENTURE TRUSTEE FOR THE SENIOR
SECURED NOTEHOLDERS
IMPLEADED PARTIES

JUDGMENT .

i1 | am seized, as & judge in chambers, of a motlon by petitioner Her Majesty the
Queen In the Right of the Province of Newfoundland and Labrador {the “Province") for
leave to appeal from a judgment rendered by Gascon J, of the Quebec Superior Court,
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on March 31, 2010, under the Compames Credifors Arrangement Act (R.S, Canada,
1988, c. C- 36 as amended) (the "CCAA"),'

Tkhk

[2]  The-respondents ("Abitibl") form one of the world's largest publicly traded pulp
and paper manufacturers.

[8]  From approximately 1805 to the end of 2008, it carried on extensive Industrial
aclivities at several locations in the province of Newfoundland and Labrador: mining
and processing of minerals, at Buchans; pulp and paper operations, at Grand Falis-
Windsor and Stephenville; shipping and storing, at Botwood; and logging camps at
many different iocations across the province.

41 On December 4, 2008, Abltibl announced the closura of Its last remaining mill

operatlon in the province, that located at Grand Falls-Windsor; the mill closure was
scheduled 1o be effectlve March 2008,

(81 On December 16, 2008, the Province infroduced and passed the Abiftibi-
Consolidated Rights and Asseis Aet (S.N.L. 2008, ¢. C-A-1.01) (the "Abitibi Act"), the
purpose of which was, as summarized by the judge of first instance (at par. 54), a

selze with Immediate effect substantially ali of the assets, property and undertakings of
Abltibl In the province, b) to cancel substantially all outstanding water and hydroslactric
contracts and agreements between Abitibi‘and.the Provines, ¢) to cancsl pending legal
proceedings of Abitibi against the Province in respect of water rights, d) to deny Abitibi
any compensation for the seized assets and, finally, e) to deny Abltibl access fo the
courts o seek redress.’

81 In April 2008, Abitibi flled a Notice of Intent to Subriit a Clalm to Arbltration under

Chapter 11 of the North American Free Trade Agrsament ("NAFTA“) for the losses
allegedly arising from this confiscation effected by the Province.?

[71  Abitibi also flIed for protection under the CCAA,

[B]  On April 17, 2009, the Quebec Superior Court Issued an initlal order (the “Injtial
Order") pursuant to the CCAA with respect fo Abltibi. The Inltial stay of proceedings
has been extended a few times since, and mare recently to June 18, 2010.

Any referangs to the CCAA shall refer to the versicn of the Act applicabla to the present proceedlngs
and hot fo the “"Amended CCAA" In foree shise the amendments of Septamber 18, 2009,

"According to Abltbl, s losses resulting from the enactment of tha Abitibl Acf will exceed $300
milllon” Judgment a quo, par, §9).

*(...) Abltio! officlally fitad, on February 285, 2010, a Notice of Arbitration under chapter 11 of NAFTA to
pursue is ciaim for redress" (Judgment a quo, par. 62),

i S o B i
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(8]  During the restructuring process undertaken as a result, a First Stay Extension
Order was issued on May 14, 200@ and a Claims Procedure Order (the "CPQ"} on
August 26, 2009, the purpose of the. CPO being to set up a claims procedure for
Abitib's creditars, _

[10] On June 12, 2009, the Province asked Abitibi to provide certain reports for the
Abitibi sites, including environmental site assessment reporis, On June 18, 2008,
Abiltibi replied that the request would remain under consideration in light of the Abitibi
Act, the Initial Order Issued under the CCAA and. another pending ministerial order
concerning the Buchans site. In July 2009, the Province's attorneys retained the
services of environmental consultants to undertake environmental sits assessments at
the sites. On September 3, 2009, Abitibl and the Province entered into an agresment
whereby the former would provide access to the sites to the snvironmental consultants
for the purpose of conducting the assessments envisaged, subject to a number of
conditions,

[111 On October 16, 2009, the Province flled a Motion for @ Declaration that the
Petitioner is entitied to Access the Electronic Data Rooms Created by the Debtors (the
"Data Room Motion®), the result of which is summarlzed by the judge of first Instance In
the judgment a guo:

[72]  In that motion, the Province alleged that 1t needed to access the
electronic data rooms of Abltibl io properly assess its financial status and make
informed decisions In the restructuring. 1t maintained that i had a duty to inform
ltself of the present and future polentlal ability of Abitibi to cover the Province's
claims.

[73]  In particular, the Province argued that Abitlbl was responsible towards It
for allsged environmental contamination from the mine located in Buchans,
Relying on numercus media reports that It then filed in the record, the Province
clalmad that bacause of Abitibi's sconomic activilles, the latter had exposed itseif
te many environmesnial obligations, the pretise extent of which remained unciaar.

[74] The Province notably allsged that it had incurred signlficant costs In that
regard. It added, furthermore, that agresments had been entered into for the
Province's environmental consultants fo have access to the sites for the purposs
of determining the full nature and extent of Abltibi's environmental obiigations.

[76] On November 9, 2008, the Court dismissed the Data Room Motion with
costs, The Province did not appeal that ruling.

[76] The Court notably concluded that the Provines had not yet provided
reasonabii and convincing evidence In support of its alleged status of potential
creditor for environmental problerms resulting from Abifibl's economic activities.
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[77) The Court emphasized that the Province wanted access to the slectronic
data rooms not to enhance the restructuring process, but to assess tha axtent of
Abltibl's present and future abllity to cover its undatermined and potential
anvironmental claims that had yet to be filed in the claims process:

{88] Lestly, the alleged leglimate public Interest relled upon by the Province Is
not in furtherance- of the purposes of the CCAA. It is, to the contrary, in
furtherance of the Province's own Interest of determining the real value of ils
potential claims that are yat to be established.

{89] Put otherwlse, the Provinte wants to have access to the electronic data
rooms to betier evaluate whether Abliibl's pockets will, one day, be deep snough.

{121 in November 2009, the Provinca's environmental consuitants issued the repcris
setting out the results of thelr environmental site assessment reports.*

[13] ©On November 12, 2009, the Minister of Environment and Conservation of the
Pravinca, acting pursuant to The Environmental Protection Act, S.N.L. 2002, C-E-14.2,
section 88 (the "EPA"), issued five Ministerlal Orders against Abitib! (the "ERA Orders"),
which the Judge of first Instance summatizes as follows:

[18] The EPA Orders wera in relation to five (5) sltes located in Newfoundland
and Labrador ("NL"} where Abillbi had carrled on industrial activities at differant
times befween 1905 and 2008. In essehce, they purported to order Abitibl to
parform, at Hs own expense, the following:.

a:)) the submission for ap;_ireva! by the Province, by January 15, 2010,
of a detalled Remediation Action Plan for all sites identified as
allagedly having exeeedances greater than the applicable limits;

b) the completion of the approved shie remedlation actions by
January 16, 2011, or by another date as may be agread-upon with
the Province's Departmeni of Environment and Conservation
("ENVC™); and

c) the closure of all landfills and lagnonsAmpoundments assoclated
with each site by January 15, 2011,

[14] ©On the very same day, the Province served the Motion for a Declaration
Regarding Orders lIssuasd Purstant to the Environmental Protection Act (the "EPA
Motion"), the conclusions of which read as follows In its amendsd version of February
15, 2010:;

*  "These reports conciuded that the Abltbl Sites covered by the assessments (and, In many instances,
the property adjacent therelo} suffered from extensive contaminatlon aliegedly In excess of applicable
standards" (judgment a g, par, 78),
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GRANT this amended motion for a declaration regarding orders issued pursuant
to the Environmental Protection Act, 5.N.L. 2002, chap, E-14.02.

DECLARE that the Clalims Procedure Order shall not bar, extinguish or
otherwlse affect the enforceabllity of orders made agalnst the Debtors, the
Property or tha Diractors (all as defined in the initial Order) or others, by Her
Malesty the Queen In Right of the Federal or a provinclal government, or her
agents, pursuant to her exerclse of powers, rights or duties in relation to matters
involving public health, safety, security, public order or the environimatit, provided
hat any financial or mo_ne’éary fines or orders may be affscted by the Claims
Procedure Order.

DECLARE that, for greater certainty, that the orders Issued by the Minister
against Abitibl on 12 November 2009 pursuant to s. 89 of the EPA are not barrad
or extinguished and their enforceability Is not otherwise affected by the Clalms
Procedura Order and, In patticular, but without Imiting the generality of the
foragoing, by paragraphs 3(1) and 15 of that order. ’

EXEMPT, If applicable, the Petitloner from having fo serve this motion and from
any notice or delay of prasentation.

GRANT such further and other reflef as this Court deerns just and proper. ‘.

GRANT the provisional execution of this Order notwithstanding any appeal and
without the necessity of furnishing any securlty.

THE WHOLE WITHOUT COSTS, save and except In case of contestation.

[18] For the Provines, the EPA orders ars in relation io the environment. They are
not financlal or menetary fines or orders and cannot qualify as "Claims™ under the
CCAA. They simply require Abitibl to take steps to compiy with its statutory obligations
under the Province's EPA.  As such the EPA Orders fall within the ambit of the First
Stay Extension Order {par. 10.1) and are neither stayed nor subject to the clalms
process. In the alternafive, if the judge intended for the CPO 1o nevertheless bar,
extinguish or otherwise affect the enforceability of arders like the EPA Orders, he would
be acting outside its statutory jurisdiction. In cther words, to the extent that the CPO
affects the enforceabllity of the EPA Orders it is constltutionally Ineffective.

[16] Inregard to this alternative constitutional argument the Province served a Notice
of Intention pursuant fo Article 95 of the Quebec Code of Civil Procsdure 1o the Attorney
General for Canada and all the other provinces:

125] In that regard, the Province served a Nollee of Intentlon pursuant to
Atticle 85 C.C.F. to the Attorney Generals for Canada and all the other
provinces, Indicating that it was hereby sesking a declaration that:
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(1)  a court vested with Jurlsdiction over a cormpany pursuant to the
CCAA does not possess the constitutional competsnce to exsrcise a
statutory or discretionary power to bar or extingulsh llzblitles, obligations
or dutles owed to a province arising out of laws enacted by Its legislature
pursuant to s, 92 of the Constitulfon Act, 1867, save and except to the
extent that the liability, obligation or duty is a “claim provabis” within the
meaning of 5. 2 of the BlA;

(2} a court vested with jurisdiction over a8 company pursuant to the
CCAA doaes not possess the constiiutional compeisnce to exercise a
statutory or discretionary power to fetter the discretion of a Minister of &
provinclal Crown undsr a law validly enacted by that province: and

(8) the Quebec Superior Court does not have the constitutional
competence to exercise a statutory or discretionary ‘power under the
GCAA to bar the enforcement of or to extingulsh the non-monstary EPA
Orders issued by the Province or to fetter the discretion of the Minister
under the EPA.E

[17]  As a result of this Notice of Intention, the Province of British~-Columbia intervened
to support the EPA Motion; the other Attorneys General did not. ‘

[18] The EPA Motion was contssted by Abitibl, which not only asked for its dismissal
but also sought itself a declaratien confirming that;

(a)  the EPA Orders are stayed by the stay of procesdings issued
In the Inilal Order and are not subject to the narrow
exception provided at paragraph 10.1 of the First Stay
Extension Order; and

(b)  the Province's filing of any claim based in whole or in part on
the EPA Orders is riow barred by paragraph 15 of the Ciaims
Procedura Order, such that no extension of the Claims Bar
Date should be granted to allow the latter to file a claim on
that basis in the claims process.

[19]  Abitibi's poéition was supported by key groups of its creditors and by the
Impleaded Party. (the "Monitor”) who, howaver, did not express any view on the issus of
the extension, if any, of the claims bar date for the benefit of the Province.

[20]  The Motion was heard by Gascon J. on February 24, 25 and 28, 2010,

*hkhk

Judgment & quo, par, 25,

e Y s Y S |

|

I

—;



—

.

500-09-020694-107 PAGE: 7

(211 The judgment a guo was rendered on March 31, 2010, |t Is 312 paragraphs
long. The questions to be rescived are identified at par. 125 of the judgment a quo:

[125] Based on this review of the mofion at issus, the positions of the parties
involved, and the applicable factual background and legal framework, the
questlons to be resolved in this case can ba summarized as follows:

a) what Is the true nature of the EPA Orders? Are they orders issued
) in regard of statutory non-monetary obligations of Abltibl or arders
that are in substance financial or manetary In natura?

b} if the EPA Orders ars orders Issusd In regard of statutory non-
monetary obligations of Abitibl, does the Court have sither the
stafutory Jurlsdiction or constifutional authority to Include them in
the definition of *Clalm* found In the Clalms Procedure Order?

[22] Gascon J.'s reasoning Is summarized at paragraph 127-1309:

[127] Contrary to Abitibl, the Provinee and the HMQBC did not put much
emphasls on the factual context relevant to the questions at lssus. With ali due
respect to their position, the Gourt conslders that this case must, In the end, be

decidad first and foremost taking info consideration the particular fact patiemn in
dispute. .

[128] To that end, nobody truly contests that In facllitating the concluslon of an
arrangemant.under the CCAA, the Court has jurisdiction to subject "claims” to a
clalms process and to determine who Abitibi's "creditors" might be In that regard,
In doing so, the Court can certalnly seek to uncover the true naturs of the EPA
Orders. Thelr proper characterization is within the Jurlsdiction of the Court,

[129] Desplte being framed as "regulatory orders”, the EPA Orders have the
sffect of compeliling Abitibl to expend materlal sums of money to remediate
property that it efthsr no longer owns or no longer usss In lts business, while
having little or no net value to Abitlbl and its stakeholders.

[130] In the Court's opinion, based on the avidence filed In the record, the EPA,
Orders are In substance financial or monstary In nature. Consequently, they are
not exempted from the First Stay Extension Order or the Clims Procedure
Qrder,

[131] As a result, the monetary consequences of these orders should be
treated as claims In thess GCAA proceedings, Such claims shall be subject to
compromise and the Pravincs, if It asks and Is allowed to flle & late proof of claim
In this respect, shall be entitied to participate in the negotiation of, and to receive
its pro-rata distribution undar, any plan of arrangement to be filed by AbHibi,

65

=TT 5




66

500-09-020594-107 -

[132] There Is, accordingly, ho basls In fact or in law to grant the conclusions
sought In the EPA Motion, This would have the effect of giving the Province a
preference over other craditors, which Is simply unacceptable,

[133] To reach this cqﬁclusion. the Court refies on many considerations,
including:

- The provisions of the CCAA;

- The true nature and Impact of the EPA Orders;

- The factual context of their lssuance and their content;
- The Province's behavior prior and after thelr issuance;
- The EPA and the appiicable case law; and

- The end result of the Province's position,

[124] In view of this conclusion, it s nol necessary to discuss the Provinca's
and the Intérvaning Parties' other argurnents on the lack of statutory jurlsdiction
or constituional suthorlly for the Court to include statutory non-monetary
obligations in the definition of "Claim" found in the Clalms Procedure Order,

[135] As the Court concludes that the Province's EPA Orders are indeed claims
because of thelr obvious finanelal and monetary natyre, the determination of
these other questions will have to wait another day, if not another restructuring.
Declaratory judgments and guestions of statutory jurisdiction or constitutional
authority should not be lssued or declded in a factual vacuum. As shown here,
tha facts Involved are normally aritical In assessing such matters.

[136] This finding entalls the dlsmissal of the Intervention of HMQBC and the
AGBC as well. .

[137] Abitibl remains In ownership and occupation of the relevant properties it
stiil possesses in BC. No arders of any sort and ne notics of non-compliance are
outstanding In regard of any environniental abligations of Abitibi In that province,
Simply pui, there are no pending Issue to resoive betwaen Abithl and the
Intervening Parties,

[138] . This being so, the conclusions sought by Abilibi in its Amended
Contestation will be granted, albelt only in part. The Court conslders that It is
premature o Immadiately rule that the Province Is barred from fiing any late
clalm in the claims process as a result of the EPA Orders. This issue will be
addressed, if need to, if and when such a request Is in fact presented.
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[138] The Court's explanations féliow._
'[23] The conclusions of the judgment read-as follows: |

[307] DISMISSES the Amended Motion for a Declaration Regarding Orders
Issued Pursuant fo the Environmental Profection Act of the Pefitioner, Her

Majesty the Queen In Rlght of the Province of Newfoundiand and Labrador (the
"Province");

[308] DISMISSES the Intervention of the Intervening Parties, Her Majesty the
Queen In rght of the Province of British Columbla (the "HMQBC”) and the
Abtorney General for British Columbia (the "AGBC");

[308] DECLARES that the orders Issued against the Debtors by the Minister of
Environment and Conservation of the Province on Novermber 12, 2008, pursuant
lo 5. 99 of the Environmental Protectfon Act, S.N.L. 2002, chap. E-14.02, (the
"EPA Orders"), are stayed under paragraph 10 of the Initial Order issued by the
Court on April 17, 2009, and are not subject to the exception found at paragraph
10.1 of that Initial Order;

[310] DECLARES that the Province's fillng of any clalm based on the EPA
Ordars |s subject to the Claims Procedure Order Issued by the Court on August
- 28, 2009, including the claims process detailed theraln;

(3117 RESERVES fa the Province its right, if any, to raquest an extenslon of the
Claims Bar Date (as dafined In the Clalms Procedure Order) In that regard and to
the Deblors their right, if any, {o contest any such extension request;

[312] WITH GCOSTS against the Province in favor of the Debtors, but WITHOUT
COSTS against tha HMGBC and the AGBC, |

khkRK

241 A summary presentation of the Provinca's grounds of appeal, going by chaptar
titles only, would read as follows:

1. The judge of first instance disregarded the principles of federalism.

] He was rsquired io glive effect to the EPA and the Abiibi Act but falled
to do so;

)] The Minlster of Environment and Conservation, and not the judge
acting pursuant to the CCAA, has the exclusive jurisdiction to decide
how the EPA is fo be applied to Abitibi;
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i) The Legisiature of the Provincs, and not the judge acting pursuant to
the CCAA, has the exclusive jurisdiction to determine property and civil
rights In the Pravince.

2. Provincial legislation operates In the insolvency context.

3. The CCAA cannot be intarpreted fo glve a judge acting pursuant to the CCAA the
power to Immunise Abitibi from compliance with the EPA Orders or to avold the
Abitibi Act.

) The judge acting pursugnt o ;che CCAA canhot defina "claim® however
he or she wishes;, - -

i) The judge acting pursuant to the CCAA does not have the
discretionary power to ensurs a successful restructuring regardless of
the law.

hedeieden

[25] ‘There is no appeal as of right from decisions made under the CCAA; leave lo
appeal Is a condition precedent to an appeal being aliowed to proceed (s. 13 CCAA).

[26] This requirement stems from a clear intentlon of Parliament to restrict appeal
rights having regard to the nature and object of CCAA proceedings; an appeal court
should be cautious about Intervening in the CCAA process, This is not to say that
leave will never be granted but it should be so only "sparingly" (in Re Pacific National
Lease Holding Corp. {1982), 15 C.B.R, (3d) 268, at 272 (B.C.C.A.)).

[27] The test for. determining whether leave should be granted was enunciated by
Wittman J.A, (as he then was) in Re : Canadjan Airlines Corp. (2000), 19 C.B.R, (4™ 33
(C.A. Alta):

The general criterlon Is embodied in the conespt that thers must be serlous and
arguable grounds that are of real and significant interest to the parties: (...)
Subsumed In the general criterion are four applicable elements: (1) whether the
point an appeal Is of significance to the practios; (2) whethsr the peint ralsed is of
significance {o the actlon itself; (3) whether the appeal Is prima facle maritorlous
or, on the other hand, whether it Is frivolous; and (4) whether the appeal will
unduly hinder the progress of the action.

[28]  This test was considered and applied by this Court in many instances.

[29] The burden rests on the party applying for leave to demonstrate that the
cumulative criterla set forth above are mat.

[30) This is the test | intend to apply here.

[CEEN}

i

i.” : 3 E-—. f

£



S R

500-09-020584-107 ‘ PAGE; 11

[31] It is my view that the Province's application raises no Issue which satisfies the
test for granting leave fo appeal under the CCAA,

[32] The Province's grounds of appsal are ably couched in constitutional terms
(articulated mainly around the power of a judge acting pursuant to the CCAA to
“immunise” a company from compliance with orders Issued under provincial
environmental legislation or fo avold the conseduences of provincial expropriation
legislation) but, as the Judge of first instance noted, these constitutional issues, albeit of
undeniable intellectual Interest, are of no genuine Importance in the face of his
conclusion regarding the true nature of the EPA Orders. :

[33] The Judgment a quo does nat "immunlse Abitibi from compllance with the EPA
Orders, it merefy characterizes these orders In the context of the restructuring process
engaged pursuant to the CCAA,

[34]  As a matter of fact, Gascon J. declined to grant Abltibi's.conclusion seeking, in Its
Amended Contestation of January 20, 2010, a declaration confirming that the EPA
Orders were stayed and that the Province's fillng of a claim based on such orders is
now barred by the terms of the CPO (par. 15 thersof); on the contrary, he expilcitly
reserved the Province's tight to seek an extension of the claims bar data in order 1o file
a claim and, should its claim be allowed, to participate In the negotiation of, and share in
the proceeds from, any plan of arrangement, aiongside Abitibi's other unsecured
creditors,  There is thus no guestion of relieving Abitibi from its environmental
obligations under the Province's relevent legislation,

[35] The first question the judge of first instance had to answer was whether the EPA
Orders were Issued in regard to statutory non-monetary obligations of Abitibl or were in
substance financlat ar monetary in nature. All parties appearing before him agreed that
if the EPA Orders were financial or monetary in nature, as opposed to being pure
regulatory orders, they then would fall within the meaning of "claim® under the CCAA
and "provable or contingent clalm® under the BIA; a claims process such as the ons
ordered ih the Abitibi restructuring would therefore cover them.

[36] A judge actlng pursuant to the CCAA has Jurisdiction to subject "claims” to a
precise claims process and to determine who Abitibl's “"creditors” might be in that
regard.  As mentioned above, the Province does not dispute this essential premise:

rather it disputes whether the EPA Orders were proparly found to be truly financial or
monetary in nature, .

[37]  In my view there is no reasonabie chance of success to the Province's position
this connection.

[38] Gascon .. found, on the facts and In the context of this case, that the EPA

Orders were In substance financlal or monetary in nature. This is essentially a finding:

of fact reached after considering 1) the true nature and Impact of the CCAA (judgamant
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a quo, par, 160-183), 2) the factual context of the issuance of the EPA Orders, and their
content (par. 184-211), 3} the Province's behaviour prior and after the Issuance of the
EPA Orders (par. 212-236), 4) the £PA and the applicable case law (par. 237-271) and
5) the end result of the Province's position (par. 272-296).

[39] | fail to sea how this concluslve firiding of fact definitively fixing the true character
of the dispute as being in pith and substance one which reiates to & monetary claim
against Abitlbi could be successfully challenged in appeal.

[40] The Province's position Is a) that it alone holds the right to modify the naturs of its
claim — from orie issued in regard of Abitibi’s statutory non-monetary obligation intc a
financial or monetary one — by converting the reguiatory order into & monetary one,
using the debi-creating provision of the EPA® and b) that it can, if it so chooses,
postpone that conversion untll after the restructuring is completed,

[41]  This position Is, in my opinlon, untenabls In the context of an insolvent company
involved Tn a restructuring process pursuant to the CCAA,; this contention, as Gascon J.
cbserved, boils down to claiming “that a provinclal regulator could have the non
reviewable right to determine whether obligations it controls or creates wili be subject fo
compromise under the CCAA ar whether they will enjoy a superiority beyond the reach
of compromise™ (Judgment a quo, par, 273). -

[42] The Judge of first Instance, ‘acting pursuant to0 the CCAA, had Jurisdiction to
subject all "claims" against Abitibi to a claims process (the "CPO"), to determine who
Abitibl's "creditors” might e and, In that context, to determine the natura of the EPA

-Orders without being bound to-the form In which the Province had clothed its position.

[43] The compromise of monetary claims is at the very core of the bankruptcy and
insolvency jurisdiction: underpinning the CCAA. |t was made clear in the evidence
adduced before the judge of first instance that the EPA Orders advanced by the
Province, if found to survive the CCAA process uncompromised, would be fatal to a
restructuring of Abitibl, '

f44] | agree with counsel for Abitibl that there is nothing new or unusual in the
analysis brought by the judge of first instance of what a “claim” Is under the CCAA: the
broad definition of "claim" under the CCAA Includes "contingent claims", a legal reality
reflected in the definttion of "claim” in the CPO which, it is worth noting in passing, was
not contested by the Province, either before it was lssued, by making representations to
the judge of first instance, or after, by lodging an appeal against it, despite the fact that
lts name appeared on the service list and that it wes made aware of Its existence
(judgment a quo, footnote 9),

T8, 102(2) of the EPA permits the minister to lake agton to caity out' the ferms of the order if the

person to whom It Is directed falls to comply with !; the costs, expenses or charges so Incurred are
recoverabls "as a debt owed to the Crown".

[ R




P
i

-

500-08-020504-107 : PAGE: 13

[45] Again | agree with counsel for Abltibi that Gascon J., by dismissing the notion'
that the Province could choose the timing of the creation of its financial or menetary
claim against Abttibl deriving from the EPA Orders, properly prevented it from gaining

an unfair advantage over the company's other creditors, the whole in line with the
purposes of the CCAA.

[46] For these reasons, and without getting into all the detalls of the reasoning of the

Judge of first Instance, | ses ho prima facie merlt to the appeal envisaged by the
Province.

[47] In the context of.an appeal presenting no reasonable chance of success, it
becomes obvious that the appeel proceedings would "unduly hinder the progress of the
action". The fundamental purpose of the CCAA proceedings is fo enable Abitibi to
attempt to reorganize its affalrs by proposing a plan of arrangement to its creditors, Al
parties to the CCAA proceedings, except the Province, agree that the appeal would
necessarily lengthen the restructuring process and would, according fo the Monitor

(Plan of Argument of the Monitor, May 10, 2010, par. 10), “hinder the ability of [Abitibi)
{o successfuily restructurs”,

[48] A draft of AbitibP's plan of arrangesment or compromise was filed on May 4, 2010
with a view, according to its attornsys, to conforming to a timetable for a rapid exit from
the CCAA proceedings by the énd of September 2010, f leave to appeal was to be
granted, the fate of the EPA Orders would in all likelihood remain outstanding at the
fime of the mesting of creditors and the vote In respect of Abitibi's plan. According to
the Monitor, the fact that the matter Is not finally determined prior to the vote in respsct
of the plan will have a material impact on the net value available to Abitlbi's creditors
and create concetns for the sources of potential exit financing.  The restructuring

process, concludes the Monitor, will likely becoma more complicated, tncluding further
delays and cosis,

[49]  One final word before concluding. The Provines Is concarned with the judge of

" first instance referring fo the possibility for Abitibi “o raise the counter-claim argument in

front of the CCAA Court™ notwithstanding the fact that the Abitibl Acf immunises the

Crown from all proceedings based on a cause of action arising from or Incidental to the
operation of the Act.

[60] This concern does nat justify, in my opinion, granting leave to appeal. First, this
statement from the Judge of first Instance Is nowhere to be found In the conclusions of
the judgement & quo. Second, the statement is only one of the many reasons
expressed by the judge of first Instance to Justify the dismissal of the Province's motion.
Third, no doubt this issue wili be ralsed agaln, and fully debated, if the Province Is

. allowed to file a late clalm based on the EPA Orders.

7 Judgment a quo, par. 188,
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[51] The Province's Motion for Leave to Appeal pursuant to Sections 13 and 14 of the

CCAA is dismissed, with costs,

JACQUES CHAMBERLAND, J.A.
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PART [ ~ STATEMENT OF FACTS
OVERVIEW

1. Industrial pollution is one of the scourges of the modern age. Whether
through deliberate action or carelessness,.environmental contamination is frequently the
by-product of industry's quest for profits. From the Sydney tar ponds in Cape Breton' to
the Cheakamus River derailment in. British Columbia? and the Gulf of Mexico oil spill,

examples of catastrophic industrial pollution can be found across Canada and

internationally.

2. In an effort to prevent pollution and fo redress its effects, the federal and
all provincial governments have enacted environmental protection législation. At the
heart of all this legislation is the "polluter-pay" principle. The "polluter-pay" principle
requires that the person who is responsible for pollution be responsible for cleaning it
up. The point of this principle is to ensure that governments are not left to clean up
pollution caused by industrial activities and that taxpayers are not left footing the bill.
This principle has become entrenched in the public policy of Canada and has been

endorsed by this Court.?

1 See eg., Timothy W. Lambert & Stephanie Lane, "Lead, Arsenic, and Polycyclic Aromatic
Hydrocarbons in Soil and House Dust in the Communities Surrounding the Sydney, Nova Scotia,
Tar Ponds" Environmental Health Perspectives 12:1 (January 2004) 35, Tab 30 at 153-154.

z See e.g., E. Wayne Benedict, "Canada's Railwvay Safety Regulatory Regime: Past, Present &
Future" (2007) 34 Transp. L.J. 147, Tab 29, at 147. _
3 See e.q., Imperial Ol Ltd. v. Québec (Minister of the Environment), {2003] 2 S.C.R. 624, Tab 18

at paras. 20-25, 39.
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3. In this case, the Québec Superior Court ("CCAA Court") relieved a

company being restructured under the Companies’ Creditors Arrangement Act, R.S.C.

1985, ¢. C-36 ("CCAA")4 from the company's statutory duty to comply with orders made

under the Environmental Protection Act ("EPA")° of the Province of Newfoundland and

Labrador ("Province"). Consistent with the "polluter-pay" principle, these orders

required the company to develop and implement a remediation plan to restore property

in the Province to its pre-contaminated state. The effect of the CCAA Court's order was

to transfer the obligation and costs of removing contamination of the lands and waters

of the Province from the company and its creditors to the Province and its taxpayers.

4, ' This case raises three issues that are of public importance:

(i)

(ii)

(i)

The decision conflicts with judgments of other provinces that have
considered the application of provincial environmental law to
federal bankruptcy and insolvency law. Resolving this conflict and
ensuring consistency across the country in the application of
federal bankruptcy and insolvency legislation is a matter of public
importance.

The case raises a policy issue under federal bankruptcy and
insolvency law over the question of who should bear the costs of
compliance with environmental law (and by necessary implication,
other regulatory laws) by a company attempting to restructure: the
company's creditors or the public at large?

The case raises an issue about the limits of the CCAA Court's
power. whether the CCAA provides a court with the statutory
authority to remove all hurdles under provincial law that impair a
debtor company's ability successfully to restructure under the
CCAA?

+ The restructuring proceedings are being conducted under the provisions of the CCAA that were in
effect on 17 Aprll 2009 (Tab B). The differences between those provisions and the provisions of
the CCAA now in effect (Tab C) are immaterial to the issues raised on this application for leave to

appesl.

5 S.N.L. 2002, ¢. E-14.2, Tab D.

H i H f i
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FACTS

Abitibi's Restructuring

5. AbitibiBowater Inc. and its affiliates ("Abitibi" or "the company") is
attempting to restructure its affairs by negotiating a plan of pompromise and
arrangement with its creditors pursuant to the CCAA. An Initial Order was made under
the CCAA on 17 April 2009. Since Abitibi's head office is located in Montreal, the Initial
Order was granted and the restructuring process throughout Canada is being
supervised by the Superior Court of Québec sitting as the CCAA Court. The company

is seeking to emerge from the CCAA proceedings in October 201 0.°

6. A few months after tﬁe Initial Order was granted, Abitibi sought and
obtained from the CCAA Court a Claims Procedure Order (the "CPO"'), which sets out

the process whereby creditors may file claims against Abitibi.”

7. Paragraph 3(t) of the CPQO defines "claim" in exceptionally broad terms.

Amongst other things, "claim” is defined to include any breach of a statutory duty. And
paragraph 15 of the CPO bars and extinguisheé any "claim" that has not been filed in
accordance with the CPO. Thus, unless a "claim" arising out of a breach of a statutory
duty is filed pursuant to the CPO, and is made subject to compromise along with all
other such claims, Abitibi's obligation to fulfil its statutory duty is permanently

extinguished.

¢ Fifty-First Report of the Monitor, 20 July 2010, Tab 8, at para. 25. It appears from the proposed
plan of arrangement that the company's unsecured creditors will receive a tiny recovery on their
claims whereas the company's secured creditors will be paid in full. Forty-Seventh Report of the
Monitor, 6 July 2010, Tab 8, at paras. 43-62.

7 CPO, Tab 6.
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The EPA
8. As with other provinces of Canada,® and the Federal government,® the

Province has enacted legislation for the protection of the environment, namely the EPA.

9. Section 99 of the EPA permits the Minister of Environment and
Conservation ("Minister") to issue broad orders against a "person responsible" to
remediate environmental contamination.’® Those orders may require that person to

submit remediation plans for the approval of the Minister and to perform at that person's

own_expense remediation work that the Minister orders that person to perform. An
order made under s, 99 of the EPA remains in effect until the Minister revokes it under

s. 101 of the Act.

10. Where the person responsible does‘ not comply with an order made under
s. 99 of the EPA, then, pursuant to s. 102 of the Act, the Minister has the discretion to
take whatever action the Minister considers necessary to carry out the terms of the
order. All the reasqnable costs incurred by the Minister in carrying out the terms of the
s. 99 order are recoverable from the person agaiﬁst whom the order was made as a

statutory debt. The statutory debt thus arises only when a person responsible fails to

¢ See e.g., {pinpoint references are to the provisions in each legislative regime that allow the
government to issue orders to comply such as the EPA Orders at issue in this case), Clean
Environment Act, R.S.N.B. 1973, ¢. C-6, Tab F, at ss. 5, 5.001, 5.1, 5.2; Environment Act, S.N.8,
1994-95, ¢. 1, Tab G, at ss. 2, 3, 125, 132; Environiment Act, C.C.8.M,, ¢. E-125, Tah H, at ss, 24,
24.2: Environmental Management Act, S.B.C. 2003, ¢. 53, Tab |, at ss. 45, 47, 48, Environmental
Management and Protection Act, 2002, S.S. 2002, c. E-10.21, Tab J, at ss. 2, 47, 51,
Environmental Protection Act, R.8.0. 1990, c. E-19, Tab K, at ss. 7, 8, 147, 150; Environmental
Protection Act, R.S.P.E.l. 1988, c. E-§, Tab L, at ss. 7, 7.1; Environmental Protection and
Enhancement Act, R.S.A. 2000, c. E-12, Tab M, at ss. 1, 210, 214, Environment Quality Act,
R.8.Q. c. Q-2, Tab N, at ss. 25, 27, 29, 31.43, 31.46, 31.50, 31.62, 113, 114.3.

i Canadian Environmental Protection Act, 1998, 5.C. 1999, c. 33, Tab E, at ss. 234, 235, 238, 239,
240, i

1 EPA, Tab D.
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comply with a s. 99 order, the Minister exercises his or her discretion to fulfil the

persan's obligations under the s. 99 order, and incurs expenses in fulfilling the terms of

that order pursuant to s. 102 of the Act.

11. The purpose of sections 99 throﬁgh 102 of the EPA, then, is to impose the
oingaﬁon — and all of the associated direct and indirect costs — to remediate
contaminated land on the person responsible, as defined in the legislation, so that the
Province does not have to petform this task and have the taxpayers incur the

associated expense. These sections accordingly embody the "polluter-pay” principle.

The EPA Orders

12, Beginning in 1905, Abitibi conducted large scale and intensive industrial
activities on various sites throughout the Province (the "Abitibi Sites"). The Abitibi

Sites are contaminated, some extremely so, including with heavy metals."

13. After the initial Order was granted, the Minister issued five orders against
Abitibi under s. 99 of the EPA ("EPA Orders").”> The EPA Orders require Abitibi,
inter alia, to submit for the Minister's approval a detailed remediation plan for the Abitibi
Sites and to complete site remediation by 15 January 2011 or some other date as

agreed with the Province's Department of Environment and Conservation.

" Supplementary Affidavit of Donna Ballard, sworn 25 January 2010, Tab 10, at paras. 37-44.

12 Tab 7. Pursuant to s. 2(x) of the EPA, Tab D, Abitbi is a "person responsible” for the
contamination because it either currently owns or formerly did own the Abitibi Sites, did own or
operate an undertaking on one or more of the sites, did handle or have care, management or
control of a substance or thing on one or more of the sites, or was a previous owner of a
substance or thing that is found on one or more of the sites.

T
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14. Abitibi requed to comply with the EPA Orders. The company asserted
that based on the stay of proceedings in the Initial Order it did not have to comply with
the EPA Orders during the restructuring period, and that based on the definition of claim

found in the CPO it would not have to comply. with these orders after it emerged from

the CCAA.

15. Furthermore, Abitibi estimated that it would cost the company as much as
$100 million, and maybe more, to comply with the EPA Orders, and that such an
expenditure would have "a material effect" on its ability to restructure under the CCAA.
Abitibi's estimate of the remediatioh costs gives some indication of the scale of the

contamination it is responsible for cleaning up.

Proceedings in the Courts Below

16. After issuing the EPA Orders, and prior to the imposition of the claims bar
date under the CPO, the Province moved before the CCAA Court for an order declaring
that the EPA Orders are not barred or extinguished and their enforceability is not
affected by the CPO, and in particular by paragraphs 3(t) and 15 of that order, The

hearing took place over three days and was based on a paper record supplemented by

oral evidencs.

17. | The Province argued that CCAA Court could not (1) define claim for the
purposes of the CCAA as including a breach of a statutory duty to remediate
contaminated lands (which is the effect of paragraph 3(f) of the CPO); and (2) bar or

extinguish or otherwise to immunise Abitibi from its statutory duty to remediate the

S T
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Abitibi Sites pursuant to the EPA Orders (which is the effect of paragraph 15 of the

CPO).

18. For these reasons, the Province argued that the CCAA Court could not
sanction a plan of arrangement and compromise that was based in part on sanctioning
Abitibi's ongoing breach of the Province's laws. The Province served a Notice of

Constitutional question in this regard.

19. The Province of British Columbia intervened in support of the Province's

statutory interpretation and constitutional points. |

20. In lengthy reasons the CCAA Court dismissed the Province's motion.™
21. The CCAA Courl's analysis had three steps.-
22. In the first step, the court held that the resolution of the challenge to the

CPO depended on the definition of claim found in the CCAA.

23. In the second step, the court expanded the statutory definition of claim to

apply to statutory duties that are "financial or monetary in nature”."

1 Tab 3.

b In para. 126 of-its judgment, Tab 3, the CCAA Court wrongly asserted that the Province agreed
with this characterisation of the definition of claim. The Province did not do so. Indeed, in para. 2
of its judgment, the CCAA Court correctly summarised the Province's legal position ("ministerial
orders issued in relation to environmental matters are not "claims” under the CCAA when they do
not require the Debtors ("Abitibi") to make paymenis to the Province" (emphasis added)). The
Court of Appeal, Tab 4, at para. 35 of its judgment relied on para. 126 of the CCAA Court's

_decision.
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24, And in the final step, the court concluded that the EPA Orders were
financial or monetary in nature because of a combination of factors: the orders required
Abitibi to spend money for a purpose that did not profit the company; the people of the
province would ben:efit from having the contamination removed from the Abitibi Sites;
the Minister has the discretionary power under the EPA to fulfil Abitibi's statutory duties
and to claim from Abitibi any of the resulting costs; the application of the EPA was
unfair to Abitibi because the EPA Orde'ré require Abitibi to clean up contamination on
property that the Province now owns as a résult of having passed an act divesting

Abitibi of that property.

25, The operative part of the court's reasoning is as follows:

[129] Despite being framed as "regulafory orders”,
the EPA Orders have the effect of compelling Abitibi to
expend material sums of money to remediate property that it
either no longer owns or no longer uses in its business, while
having little or no net value to Abitibi and its stakeholders.

[130] In the Court's opinion, based on the evidence
fifed in the record, the EPA Orders are in substance financial
or monetary in nature. Consequently, they are not exempted
from the First Stay Extension Order or the Claims Procedure
Order.

[131] . As a result the monetary consequences of
these orders should be freated as claims in these CCAA
proceedings. Such claims shall be subject to compromise
and the Province, if it asks and is allowed fo file a late proof
of claim in this respect, shall be entitled to participate in the
negotiation of, and fo receive its pro—rata distribution under,
any plan of arrangement filed by Abitibi."®

16 Tab 3.
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26. The CCAA Court held that, based 6n its interpretation of the definition of
claim in the CCAA, it did not have 1o cohsider the Province's (and British Columbia's)

constitutional arguments.

27. Pursuant to s. 13 of the CCAA, the Province sought leave to appeal the
decision of the CCAA Court fo the Court of Appeal for Québec. The test 'for leave fo
appeal under the CCAA is whether there are serious and arguable grounds that are of

real and significant interest to the parties or the practice.™

28. In extensive reasons, the Court of Appeal denied leave.!” The court was
of the opinion that the test for leave was not met because the CCAA Court correctly
interpreted the definition of claim used in the CCAA and that the CCAA Court's

application of that definition to the EPA Orders was a finding of fact that could not be

challenged on appeal.

29. By acfcepting that the definition of claim in the CCAA includes a debtor's
statutory duties under provincial law, the Court of Appeal effectively determined, and
dismissled, the appeal on the merits, as opposed to merely on the leave question. Inthe
circumstances it is appropriate that if this Court grants leave to appeal, that the appeal

consider the merits of the dispute.'®

i Canadian Airlines Corp. (Re) (2000), 18 C.B.R. (4th) 33 (Alta. C.A.), Tab 11, at paras. 5-7.

7 Tab 4.

18 The Court has done so in the past. See e.g., MacDonald v. Monireal (City), [1986] 1 8.C.R. 460,
Tab 21, at 506-512; Roberge v. Bolduc, [1991] 1 8.C.R. 374, Tab 23, at paras. 392-393; Westar
Mining Ltd. (Re), [1993] 2 S.C.R. 448, Tab 28, at 449.




83 -10-

PART Il ~ QUESTION IN ISSUE

30. The case raises the following quesﬁon of public importance: May a
debtor's statutory duty to remove environmental contamination be extinguished under

the CCAA like a commercial debt?
31. This question is of public importance for three reasons:

(i) there is a conflict in the law of different provinces over
the answer to this question arising from different
interpretations given by the courts of those provinces
to the statutory language used in both the BIA and
CCAA;

(ii) it is important nationally to determine whether a
company being restructured under the CCAA may
shift the economic burden of the environmental

obligations on to the public; and

(i)  itis important nationally to determine if the CCAA can

‘ be used to relieve a debtor from any obligation under
provincial law that impedes its ability successfully to
restructure under the CCAA.
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PART lll ~ ARGUMENT

Summary: This case will determine whether the bankruptcy and insolvency law
of Canada can be used to extinguish a debtor's obligations under
provincial law to clean up environmental contamination and thereby
shift the responsibility for cleaning up the environment from the
company responsible for the pollution (at the ultimate expense of
its creditors) to the state {(at the ultimate expense of the taxpaying
public).

(i) It is a matter of public importance to resolve a conflict in the
law of different provinces over the resolution of this issue

- 32. Based on the definition of claim in the CCAA, the lower courts in this case
extinguished (through the CPQ) all of Abitibi's stétutory- duties under the EPA and
thereby relieved Abitibi of the obligation to comply with the EPA Orders by restoring the
Abitibi Sites to their pre-contaminated states. The decision in this case conflicts with
decisions from the courts of other provinces on whether the definition of claim includes

such duties and permits a court to extinguish them like a commercial debt.

33, The definition of claim used in the CCAA is the same as the definition of

claim provable used in the Bankruptcy and Insolvency Act, R.8.C. 1985, ¢. B-3

("BIA")."® That definition has been interpreted in two different ways across Canada in

relation to a debtor's statutory duties under provincial law to act or to refrain from acting

in a specified way —~its regulatory obligations, in other words.

1 Section 12 of the CCAA, Tab B, as it stood at the time of this proceeding (now s. 2(1) of the
- CCAA, Tab_C), used the nomenclature "debt provable”. The parties and the courts accept that
"debt provable" and "claim provable” mean the same thing.

f T T
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34, Section 2 of the BIA provides that a claim provable "includes any claim or

liability provable in proceedings under this act by a credifor".?®

35. Section 121 of the BIA deems 1o be a claim provable:

All debts and Iiabilit@s, present or future, to which the
bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become
subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt

becomes bankrupt ... .2’

36. Bankruptcy and insclvency is a federal head of power. It is federal
because the framers of the constifutioh recognised the need to ensure consiétency
acrosé Canada in the treatment of bankrupt or-insolvent debtors. This objective is
frustrated when provincial courts interpret the same provisions of federal bankruptcy

and insolvency law differently.

37. The courts of some provinces have interpreted claim provable to exclude
a debtor's regulatory obligations. In other provinces, such as Québec, the courts have

interpreted this definition to include such obligations. Therefore, in some provinces a

debtor must comply with the general law by acting in a specified way even if doing this
requires the debtor to spend money thereby.leaving less for its creditors. In other
provinces, however, a debtor may be relieved from duties imposed by the general law in
order to relieve the debtor from the compliance costs in order to leave more money for
its creditors. Thus, under the same federal statutes, statutory duties, and hence

regulatory law generally, are treated differently in different provinces.

% Tab A (emphasis added).

T T T T
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38. The seminal case on this issue is Panamericana de Bienes y Servicios

S.A. v. Northern Badger Oil & Gas Ltd. ("Panamericana").”* In that case, the Court of

Appeai for Alberta held that a court-appointed receiver of a bankrupt oil company had to

comply with an order made by the Alberta Energy Resources Conservation Board

requiring the company, for environmentall reasons, to carry out proper abandonrﬁent

procedures on suspended oil wells, even though the costs of complying with this order

reduced the amount of money available to pay the company's secured creditors. The

Court reasoned that the obligation imposed by the Board was not a claim provable
because the Board was enforcing a duty found ln the general law of the province from

which the company was not immune merely because it was insolvent.?®

39. The Court also held that even though the Board (like the Province in this
case) had the right to perform the required remediation work itself, and thus become a
creditor, that possibility did not make the Board a creditor. The Board was a creditor

only if it was seeking a direct payment of money from the debtor to the Board. The

Board was not a creditor when it was seeking the debtor's compliance with provincial

law (i.e., by requiring the company to perform the abandonment procedures at its own

expense).?

a Ibid.
2 (1991), 81 D.L.R. (4th) 280 (Alta. C.A.), Tab 22.
= Ibid, Tab 22, at 288-291, 299-300.

% Ibid, Tab 22, at 289-291.
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40. The pfinciples enunci_ated' in Pénamericana have been applied by the
lower courts of Alberta and by the lower and appeal courts of British Columbia.”® These
cases were decided in the context of amendments to the BIA and CCAA that were
enacted after Panamericana was decided. These améndments limit a receiver's
personal liability under Provincial environmental law and give a province a first charge
over the bankrupt's property for any costs incurred by the province removing
contamination from that property.?® Thus, the Alberta and British Columbia decisions,

either expressly or implicitly, hold that these amendments do not. affect the

Panamericana principle.

41. Panamericana was also used by this Court in Husky Oil Operations v.
Canada (Minister of National Revenue—M.N.R.),*" to illustrate how provincial law may

validly affect the "bottom line" in an insolvency, while not re-ordering priorities.*®

42. In contrast to these decisions, the Court of Appeal for Ontario and the
Québec courts in this case have held that the CCAA and BIA can be used to eliminate a

debtor's obligation to comply with the general ‘law of a province.

= Strathcona (County) v. Fantasy Construction Ltd. (Trustee of), (2005) 256 D.L.R. (4th) 536
{Alta, Q.B.), Tab 26; Strathcona (County) v. Fantasy Construction Ltd. (Trustee of), (2005) 261
D.L.R. {4th) 221 (Alta. Q.B.), Tab 27, Lamford Forest Products Ltd. (Re) (1991), 10 C.B.R. (3d)
137 (B.C.S.C.), Tab 20; Jameson House Properties Lid (Re), [2009] 11 WW.R. 425 (B.C.C.A),

Tab 19.
% BIA, Tab A, s. 14.06; and CCAA, Tab B, s. 11.8.
# [1995] 3 S.C.R. 453, Tab 17.
= ibid, at paras. 30, 139, 142-149. The reference to Panamericana was found in that part of the

dissenting judgment of lacobucci J. (para. 146) in which he explained how provincial law may
affect the bottom line of a bankruptey. The majority agreed with lacobucci J.'s analysis of this
issue,
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43. In General Chemical Canada Lid. (Re) the Court of Appeal for Ontario
affirmed a Superior Court decision which had held that the amendments to the BIA
dealing with environmental matters were a complete code that precluded the operation
of provincial environmental law except to the extent expressly permitted by those
amendments.?® The Court of Appeal for Ontario also expressly rejected the authority of
Panamericanalon the grounds that the Panamericana principle impermissibly affects -the
scheme of priorities.found in the BIA by imposing the costs of compliance with prévincial
law on the creditors of a insolvent company.® In this way, the Court of Appeal's
decision conflicts with both Panamericana and the decisions from the Alberta and
British Columbia courts that were decided after the amendments to the BIA and CCAA
and which found those amendments to be irrelevant fo the application of the

Panamericana principle.

44, Similarly, in the case at bar, the Québeé Superior Court and the Court of
Appeal for Québec ‘rejected the Panamericana line of authority and held that the CCAA
gave the Court the power to treat obligations under provincial law to restore the

environment as a claim provable.

45. A company is required to make its BIA or CCAA filing in the province
where it is incorporated.31 And proceedings under the BIA or the CCAA are effectively

national proceedings.*® Therefore, the effect of the different provincial treatment of

» General Chemical Canada Ltd. (Re) (2008), 22 C.B.R. (5th) 298 (Ont. S.C.J.), Tab 13, affd
(2007), 35 C.B.R. (5th) 163 (Ont. C.A.), Tab 14.

3 Ibid, Tab 14, at paras. 45-46.
o BIA, Tab A, s. 43(5); and CCAA, Tab C, s. 9(1).
3 Sam Lévy & Associés v. Azco Mining Inc., [2001] 3 S.C.R. 978, Tab 24, at para. 25.
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claim provable has profound national significance to the application of provincial
regulatory law: companies that are incorporated in provinces that accept Panamericana
(Alberta and British Columbia) are required to fulfil their regulatory obligations under the
laws of any province (and in particular their statutdry duties to comply with provincial
environmental law) regardless of the impact of doing so on their creditors. On the other
hand, companies that are incorporated in provinces that reject this authority (Ontario
and Québec) do not have to do this if the cost of compliance affects those-companies'

creditors, as inevitably will be the case.

46. It is a matter of national importénce to determine whether compliance by
the debtor with its regulatory obligétions under proVinciaI law is, or is not, a claim

provable under the BIA or CCAA.

(i) It is a matter of public importance to determine whether a
company being restructured under the CCAA may shift the
economic burden of its environmental obligations on to the
public

47, Regutatory law provides the framework within which all companies
operate. Compliance with regulatory law - such as the obligation to clean up
environmental contamination — inevitably imposés an economic cost on the regulated
entity. This is a cost which the state, as a matter of public policy, requires a company to
assume in order to balance the public interest with a company's profit-making activities.
Shareholders invest and creditors lend money based on, and with knowledge of, the

regulatory framework within which the company operates and hence with knowledge of

the associated costs of meeting those regulatory obligations.

t
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48. The CCAA Court (and the Québec Court of Appeal) believe that a

company and its creditors should be able to shift these costs on fo the taxpaying pu.blic

if;
(a) the company and its creditors will not profit from meeting
‘those obligations;
{b)  the public will benefit from having those obligations fulfilled;
(c) the government has the ability to fulfii the company's
regulatory obligations at the taxpayers expense; and
(d) the application of the provincial law appears to the CCAA
Court to be unfair to the debtor.
49, . As explained below, all of this reasoning undemmines Canadian

environmental law as well as the effectiveness of much — if not all — provincial regulatory

law genérally.

50. The e;wironmental Iaws in Canada impose a continuing obligation on the
responsible person to restore contaminated property to its pre-contaminated state for as
long as the property is poliuted because it is in the public interest that the lands and
waters of this country not be contaminated with thc_a by-products of industrial activity. |t
is for this reason that the obligation to restore polluted property to its pre-contaminated
state does not depend on whether the company owns the polluted property, or ever did,

and without regard to whether the poliuter will benefit from spending its money to

remediate the property.

51. Furthermore, the objective of the "polluter-pay” principle underlying
Canadian environmental law is different from many other provincial Jaws that create

statutory debts or liens. The purpose of the EPA is not to enforce a payment obligation

T
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owed to the state. Rather, its purpose is to lenforce compliance with a polluter's
statutory duty to clean up the pollution it has Caused. This is a critical difference, which

the lower courts in this case failed to recognise.

52. “Thus, the reasoning of the lower courts in this case means that the federal
bankruptcy and insolvency law may be used to licence environmental harm without
" responsibility. Shareholders and creditors of a company carrying on industrial activities
may reap the benefit over many years (a century in the case of Abitibi) of the company's
decision to avoid the costs of sound environmental stewardship and benefit again by
permitting the compémy to shift the statutory obligations it failed to fulfil onto the public at
large should it seek to restructure its affairs. Whether federal bankruptcy and

insolvency law permits this result is a matter of public importance.

(i) It is a matter of public importance to determine if the CCAA
may be used to relieve a debtor from any obligation under
provincial law that impedes its ability successfully to
restructure under the CCAA

53. The CCAA Court in this case immunised Abitibi from the application of the
EPA on the basis that compliance with the EPA Orders is not in Abitibi's economic
interest and would for this reasoh impair Abitibi's ability to formulate a plan of

compromise and arrangement that its creditors would accept. In doing so, the decision

of the CCAA Court embodies an appro_ach that increasingly pervades CCAA practice

across Canada.

54. Formerly, courts and the insolvency bar accepted that the job of the CCAA

Court was "to preserve the sfatus guo and to move the process along to the point where

a compromise or arrangement is approved or it is evident that the attempt is doomed to

f
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failure."® This is no longer the case. They now seem to believe that the CCAA Court is
empowered — and required — to make whatever orders are necessary to ensuré a

successful result for the insolvent debtor.3*

55. Indeed, for the CCAA Court in this case, the fact that the impugned
provisions of the CPO were standard boilerplafe clauses regularly used in restructurfng
orders across Canada was enough to justify their acceptance without any analysis of
whether there was any valid statutory basis for immunising the debtor company from the

application of valid provincial law.

56. In this regard, the CCAA Court did not heed the caution given by ;[his
Court in GMAC Commercial Credit Corp. — Canada v. T.C.T. Logistics Inc.,”® where the
Court held that guarding the flexibility given to the insolvency process "with boiler plate
immunizations that inoculate against the assertion of rights is beyond the therapeutic

reach of the Bankruptey and Insolvency Act'.

57. More generally, this case raises squarely the issue of the remedial scope
of the CCAA. Fifteen years ago this Court accepted in Husky Oil that provincial law can
affect the "bottom line” in an insolvency (both for the benefit of and detriment to the
creditors®). It seems to follow that the CCAA does not authorise the CCAA Court to

remove any impediment to a successful restructuring found in provincial law — whether

B Chef Ready Foods Ltd. v. Hongkong Bank of Canada (1990), 4 C.B.R. (3d) 307 (B.C.C.A),
Tab 12, at para. 10 (emphasis added). '

i See e.q., Stelco Inc. (Re) (2005), 75 O.R. (Ont, C.A), Tab 25, at 16-17, 19, 22-23,
% [2006] 2 S.C.R. 123, Tab 16, at para. 50.

» Husky Off Operations v. Canada (Minister of National Revenue—M.N.R.), [1995] 3 S.C.R. 453,
Tab 17, at 139, 142-149, For an example of where provincial law improvad the bottom line for
creditors, see e.g., Giffen {Re), [1998] 1 S.C.R. 91, Tab 185.
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through the definition of claim provable or otherwise. Yet this is what happened in this
case. In effect, the CCAA Court used the CCAA as a "regulatory car wash" to cleahse
Abitibi of regulatory obligations that imposed unwanted financial burdens on the
company going forward. Whether the CCAA can be used in this manner is a matter of

public importance.

PART IV ~ SUBMISSIONS RESPECTING COSTS

58. The Applicant submits that this is a case in which costs of this application

should follow the event.

PART V ~ ORDER SOUGHT

59. The Applicant respectfully requests an Order granting leave to appeal
from the judgment of the Court of Appeal for Québec dated 18 May 2010, and to

consider the merits of the case below, with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at the City of Toronto in the Province of Qutario, this 13" day of August 2010,

SIGNED BY:

. Wingfield

b—{//._!w?

Pa#l D. Guy

Of counsel for Her Majesty The Queen In
Right of the Province of Newfoundland
and Labrador
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