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Corporations — Arrangements and compromises — Companies' Creditors Arrangement Act — Plan of arrangement —
Sanctioning of plan — Unanimous approval of plan by all classes of creditors not being necessary where plan being fair
and reasonable.

Under the protection of the Companies’ Creditors Arrangement Act ("CCAA"), O & Y negotiated a plan of arrangement.
The final plan of arrangement was voted on by the numerous classes of creditors: 27 of the 35 classes voted in favour of
the plan, eight voted against it. O & Y applied to the court under s. 6 of the CCAA for sanctioning of its final plan.

Held:
The application was allowed.

In considering whether to sanction a plan of arrangement, the court must consider whether: (1) there has been strict com-
pliance with all statutory requirements; (2) all materials filed and procedures carried out are authorized by the CCAA;
and (3) the plan is fair and reasonable.

The court found that the first two criteria had been complied with. O & Y met the criteria for access to the protection of
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the CCAA, the creditors were divided into classes for the purpose of voting and those classes had voted on the plan. All
meetings of creditors were duly convened and held pursuant to the court orders pertaining to them. Further, nothing had
been done or purported to have been done that was not authorized by the CCAA.

In assessing whether a plan is fair and reasonable, the court must be satisfied that it is feasible and that it fairly balances
the interests of all of the creditors, the company and its shareholders. One important measure of whether a plan is fair and
reasonable is the parties' approval of the plan and the degree to which approval has been given. With the exception of the
eight classes of creditors that did not vote to accept the plan, the plan met with the overwhelming approval of the secured
creditors and unsecured creditors.

While s. 6 of the CCAA makes it clear that a plan must be approved by at least 50 per cent of the creditors of a particular
class representing at least 75 per cent of the dollar value of the claims in that class, the section does not make it clear
whether the plan must be approved by every class of creditors before it can be sanctioned by the court. A court would not
sanction a plan if the effect of doing so were to impose it upon a class or classes of creditors who rejected it and to bind
them by it. However, in this case, the plan provided that the claims of the creditors who rejected the plan were to be
treated as "unaffected claims” not bound by its provisions. Further, even if they approved the plan, secured creditors had
the right to drop out at any time by exercising their realization rights. Finally, there was no prejudice to the eight classes
of creditors that did not approve the plan because nothing was being imposed upon them that they had not accepted and
none of their rights were being taken away.

Cases considered:

Alabama, New Orleans, Texas & Pacific Junction Railway Co., Re, 2 Meg. 377, [1886-90] All E.R. Rep. Ext. 1143,
[1891] 1 Ch. at 231 (C.A.) — referred to

Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) — referred to
Canadian Vinyl Industries Inc., Re (1978), 29 C.B.R. (N.S.) 12 (Que. S.C.) — referred to
Dairy Corp. of Canada, Re, [1934] O.R. 436, [1934] 3 D.L.R. 347 (C.A.) — referred to

Ecole Internationale de Haute Esthétique Edith Serei Inc. (Receiver of) c. Edith Serei Internationale (1987), Inc.
(1989), 78 C.B.R. (N.S.) 36 (C.S. Qué.) — referred to

Keddy Motor Inns Ltd., Re (1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R. (2d) 116, 110 N.S.R. (2d) 246,
299 AP.R. 246 (C.A.) — referred to

Langley's Ltd., Re, [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.) — referred to
Multidev Immobilia Inc. v. S.A. Just Invest, 70 C.B.R. (N.S.) 91, [1988] R.1.Q. 1928 (S8.C.) — considered
NsC Diesel Power Inc. (1990), 79 C.B.R. (N.S.) I, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.) — referred to

Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.), affirmed (sub nom. Northland Properties
Ltd. v. Excelsior Life Insurance Co. of Canada) 73 C.B.R. (N.S.) 195, 34 B.C.L.R. (2d) 122, [1989] 3 W.W.R. 363
(C.A.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 41
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0.A.C. 282,1 O.R. (3d) 289 (C.A.) — considered

Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 193 (C.A.) [leave to appeal to
S.C.C. refused (1991), 7 C.B.R. (3d) 164 (note), 55 B.C.L.R. xxxiii (note), 135 N.R. 317 (note)] — considered

Wellington Building Corp., Re, 16 C.B.R. 48,[1934] O.R. 653, [1934] 4 D.L.R. 626 (S.C.) — considered

Statutes considered:

Companies Act, The, R.S.0. 1927, c. 218.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 —

Joint Stock Companies Arrangements Act, 1870 (U.K.), 33 & 34 Vict., c. 104,
Application for sanctioning of plan under Companies’ Creditors Arrangement Act.
R.A. Blair J.:

1 On May 14, 1992, Olympia & York Developments Limited and 23 affiliated corporations ("the Applicants") sought,
and obtained an Order granting them the protection of the Companies’ Creditors Arrangement Act [R.S.C. 1985, c. C-36]
for a period of time while they attempted to negotiate a Plan of Arrangement with their creditors and to restructure their
corporate affairs. The Olympia & York group of companies constitute one of the largest and most respected commercial
real estate empires in the world, with prime holdings in the main commercial centres in Canada, the U.S.A., England and
Europe. This empire was built by the Reichmann family of Toronto. Unfortunately, it has fallen on hard times, and, in-
deed, it seems, it has fallen apart.

2 A Final Plan of Compromise or Arrangements has now been negotiated and voted on by the numerous classes of cred-
itors. 27 of the 35 classes have voted in favour of the Final Plan; 8 have voted against it. The Applicants now bring the
Final Plan before the Court for sanctioning, pursuant to section 6 of the Companies’ Creditors Arrangement Act.

The Plan

3 The Plan is described in the motion materials as "the Revised Plans of Compromise and Arrangement dated December
16, 1992, as further amended to January 25, 1993". I shall refer to it as "the Plan” or "the Final Plan". Its purpose, as
stated in Article 1.2,

... is to effect the reorganization of the businesses and affairs of the Applicants in order to bring stability to the Ap-
plicants for a period of not less than five years, in the expectation that all persons with an interest in the Applicants
will derive a greater benefit from the continued operation of the businesses and affairs of the Applicants on such a
basis than would result from the immediate forced liquidation of the Applicants’ assets.
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4 The Final Plan envisages the restructuring of certain of the O & Y ownership interests, and a myriad of individual
proposals — with some common themes — for the treatment of the claims of the various classes of creditors which have
been established in the course of the proceedings.

5 The contemplated O & Y restructuring has three principal components, namely:

1. The organization of O & Y Properties, a company to be owned as to 90% by OYDL and as to 10% by the Reich-
mann family, and which is to become OYDL's Canadian Real Estate Management Arm;

2. Subject to certain approvals and conditions, and provided the secured creditors do not exercise their remedies
against their security, the transfer by OYDL of its interest in certain Canadian real estate assets to O & Y properties,
in exchange for shares; and,

3. A GW reorganization scheme which will involve the transfer of common shares of GWU holdings to OYDL, the
privatization of GW utilities and the amalgamation of GW utilities with OYDL.

6 There are 35 classes of creditors for purposes of voting on the Final Plan and for its implementation. The classes are
grouped into four different categories of classes, namely by claims of project lenders, by claims of joint venture lenders,
by claims of joint venture co-participants, and by claims of "other classes".

7 Any attempt by me to summarize, in the confines of reasons such as these, the manner of proposed treatment for these
various categories and classes would not do justice to the careful and detailed concept of the Plan. A variety of intricate
schemes are put forward, on a class by class basis, for dealing with the outstanding debt in question during the 5 year
Plan period.

8 In general, these schemes call for interest to accrue at the contract or some other negotiated rate, and for interest (and,
in some cases, principal) to be paid from time to time during the Plan period if O & Y's cash flow permits. At the same
time, O & Y (with, I think, one exception) will continue to manage the properties that it has been managing to date, and
will receive revenue in the form of management fees for performing that service. In many, but not all, of the project
lender situations, the Final Plan envisages the transfer of title to the newly formed O & Y Properties. Special arrange-
ments have been negotiated with respect to lenders whose claims are against marketable securities, including the Market-
able Securities Lenders, the GW Marketable Security and Other Lenders, the Carena Lenders and the Gulf and Abitibi
Lenders.

9 It is an important feature of the Final Plan that secured creditors are ceded the right, if they so choose, to exercise
their realization remedies at any time (subject to certain strictures regarding timing and notice). In effect, they can "drop
out" of the Plan if they desire.

10 The unsecured creditors, of course, are heirs to what may be left. Interest is to accrue on the unsecured loans at the
contract rate during the Plan period. The Final Plan calls for the administrator to calculate, at least annually, an amount
that may be paid on the O & Y unsecured indebtedness out of OYDL's cash on hand, and such amount, if indeed such an
amount is available, may be paid out on court approval of the payment. The unsecured creditors are entitled to object to
the transfer of assets to O & Y Properties if they are not reasonably satisfied that O & Y Properties "will be a viable, self-
financing entity". At the end of the Plan period, the members of this class are given the option of converting their remain-
ing debt into stock.

11 The Final Plan contemplates the eventuality that one or more of the secured classes may reject it. Section 6.2
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provides,

12

a) that if the Plan is not approved by the requisite majority of holders of any Class of Secured Claims before January
16, 1993, the stay of proceedings imposed by the initial CCAA order of May 14, 1992, as amended, shall be auto-
matically lifted; and,

b) that in the event that Creditors (other than the unsecured creditors and one Class of Bondholders’ Claims) do not
agree to the Plan, any such Class shall be deemed not to have agreed to the Plan and to be a Class of Creditors not
affected by the Plan, and that the Applicants shall apply to the court for a Sanction Order which sanctions the Plan
only insofar as it affects the classes which have agreed to the Plan.

Finally, I note that Article 1.3 Of the Final Plan stipulates that the Plan document "constitutes a separate and sever-

able plan of compromise and arrangement with respect to each of the Applicants.”

The Principles to be Applied on Sanctioning

13

In Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v. Comiskey) (1990), 1 O.R. (3d) 289

(C.A.), Doherty J.A. concluded his examination of the purpose and scheme of the Companies’ Creditors Arrangement
Act, with this overview, at pp. 308-309:

14

16

Viewed in its totality, the Act gives the court control over the initial decision to put the reorganization plan before
the creditors, the classification of creditors for the purpose of considering the plan, conduct affecting the debtor com-
pany pending consideration of that plan, and the ultimate acceptability of any plan agreed upon by the creditors. The
Act envisions that the rights and remedies of individual creditors, the debtor company, and others may be sacrificed,
at least temporarily, in an effort to serve the greater good by arriving at some acceptable reorganization which allows
the debtor company to continue in operation: Icor Qil & Gas Co. v. Canadian Imperial Bank of Commerce (No. 1)
(1989), 102 A.R. 161 (Q.B.), at p. 165.

Mr. Justice Doherty's summary, I think, provides a very useful focus for approaching the task of sanctioning a Plan.
Section 6 of the CCAA reads as follows:

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the case
may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant
to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as
altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and
if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of credit-
ors, whether secured or unsecured, as the case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a receiving order has been
made under the Bankruptcy Act or is in the course of being wound up under the Winding-up Act, on the trustee in
bankruptcy or liquidator and contributories of the company. (Emphasis added)

Thus, the final step in the CCAA process is court sanctioning of the Plan, after which the Plan becomes binding on

the creditors and the company. The exercise of this statutory obligation imposed upon the court is a matter of discretion.
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17 The general principles to be applied in the exercise of the Court's discretion have been developed in a number of au-
thorities. They were summarized by Mr. Justice Trainor in Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175
(B.C.S.C.) and adopted on appeal in that case by McEachern C.J.B.C., who set them out in the following fashion at
(1989), 73 C.B.R. (N.S.) 195 (B.C.C.A)), p. 201:

The authorities do not permit any doubt about the principles to be applied in a case such as this. They are set out
over and over again in many decided cases and may be summarized as follows:

(1) there must be strict compliance with all statutory requirements;

(2) all materials filed and procedures carried out must be examined to determine if anything has been done or pur-
ported to have been done which is not authorized by the C.C.A.A.;

(3) The plan must be fair and reasonable.

18 In an earlier Ontario decision, Re Dairy Corp. of Canada, [1934] O.R. 436 (C.A.), Middleton J.A. applied identical
criteria to a situation involving an arrangement under the Ontario Companies Act. The N.S.C.A. recently followed Re
Northland Properties Ltd. in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245 (N.S.C.A.). Farley J. did as well in Re
Campeau Corp., {1992] O.J. No. 237 (Ont. Ct. of Justice, Gen. Div.) [now reported at 10 C.B.R. (3d) 104].

Strict Compliance with Statutory Requirements

19 Both this first criterion, dealing with statutory requirements, and the second criterion, dealing with the absence of
any unauthorized conduct, I take to refer to compliance with the various procedural imperatives of the legislation itself,
or to compliance with the various orders made by the court during the course of the CCAA process: See Re Campeau,
supra.

20 At the outset, on May 14, 1992 I found that the Applicants met the criteria for access to the protection of the Act —
they are insolvent; they have outstanding issues of bonds issued in favour of a trustee, and the compromise proposed at
that time, and now, includes a compromise of the claims of those creditors whose claims are pursuant to the trust deeds.
During the course of the proceedings Creditors' Committees have been formed to facilitate the negotiation process, and
creditors have been divided into classes for the purposes of voting, as envisaged by the Act. Votes of those classes of
creditors have been held, as required.

21 With the consent, and at the request of, the Applicants and the Creditors’ Committees, The Honourable David H.W.
Henry, a former Justice of this Court, was appointed "Claims Officer” by Order dated September 11, 1992. His respons-
ibilities in that capacity included, as well as the determination of the value of creditors' claims for voting purposes, the
responsibility of presiding over the meetings at which the votes were taken, or of designating someone else to do so. The
Honourable Mr. Henry, himself, or The Honourable M. Craig or The Honourable W. Gibson Gray — both also former
Justices of this Court — as his designees, presided over the meetings of the Classes of Creditors, which took place during
the period from January 11, 1993 to January 25, 1993. I have his Report as to the results of each of the meetings of cred-
itors, and confirming that the meetings were duly convened and held pursuant to the provisions of the Court Orders per-
taining to them and the CCAA.

22 Tam quite satisfied that there has been strict compliance with the statutory requirements of the Companies' Creditors
Arrangement Act.

Unauthorized conduct
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23 Tam also satisfied that nothing has been done or purported to have been done which is not authorized by the CCAA.

24 Since May 14, the court has been called upon to make approximately 60 Orders of different sorts, in the course of
exercising its supervisory function in the proceedings. These Orders involved the resolution of various issues between
the creditors by the court in its capacity as "referee” of the negotiation process; they involved the approval of the "GAR"
Orders negotiated between the parties with respect to the funding of O & Y's general and administrative expenses and re-
structuring costs throughout the "stay” period; they involved the confirmation of the sale of certain of the Applicants' as-
sets, both upon the agreement of various creditors and for the purposes of funding the "GAR" requirements; they in-
volved the approval of the structuring of Creditors' Committees, the classification of creditors for purposes of voting, the
creation and defining of the role of "Information Officer" and, similarly, of the role of "Claims Officer". They involved
the endorsement of the information circular respecting the Final Plan and the mailing and notice that was to be given re-
garding it. The Court's Orders encompassed, as I say, the general supervision of the negotiation and arrangement period,
and the interim sanctioning of procedures implemented and steps taken by the Applicants and the creditors along the
way.

25 While the court, of course, has not been a participant during the elaborate negotiations and undoubted boardroom
brawling which preceded and led up to the Final Plan of Compromise, I have, with one exception, been the Judge who
has made the orders referred to. No one has drawn to my attention any instances of something being done during the pro-
ceedings which is not authorized by the CCAA.

26 In these circumstances, I am satisfied that nothing unauthorized under the CCAA has been done during the course of
the proceedings.

27 This brings me to the criterion that the Plan must be "fair and reasonable”.
Fair and reasonable

28 The Plan must be "fair and reasonable”. That the ultimate expression of the Court's responsibility in sanctioning a
Plan should find itself telescoped into those two words is not surprising. "Fairness" and "reasonableness" are, in my opin-
ion, the two keynote concepts underscoring the philosophy and workings of the Companies' Creditors Arrangement Act.
"Fairness" is the quintessential expression of the court's equitable jurisdiction — although the jurisdiction is statutory,
the broad discretionary powers given to the judiciary by the legislation make its exercise an exercise in equity — and
"reasonableness"” is what lends objectivity to the process.

29 From time to time, in the course of these proceedings, [ have borrowed liberally from the comments of Mr. Justice
Gibbs whose decision in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105 (C.A.) contains much
helpful guidance in matters of the CCAA. The thought I have borrowed most frequently is his remark, at p. 116, that the
court is "called upon to weigh the equities, or balance the relative degrees of prejudice, which would flow from granting
or refusing” the relief sought under the Act. This notion is particularly apt, it seems to me, when consideration is being
given to the sanctioning of the Plan.

30 If a debtor company, in financial difficulties, has a reasonable chance of staving off a liquidator by negotiating a
compromise arrangement with its creditors, "fairness" to its creditors as a whole, and to its shareholders, prescribes that it
should be allowed an opportunity to do so, consistent with not "unfairly” or "unreasonably" depriving secured creditors
of their rights under their security. Negotiations should take place in an environment structured and supervised by the
court in a "fair" and balanced -— or, "reasonable” — manner. When the negotiations have been completed and a plan of
arrangement arrived at, and when the creditors have voted on it — technical and procedural compliance with the Act
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aside — the plan should be sanctioned if it is "fair and reasonable".

31 When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of that company. What is
"fair and reasonable", then, must be addressed in the context of the impact of the plan on the creditors and the various
classes of creditors, in the context of their response to the plan, and with a view to the purpose of the CCAA.

32 On the appeal in Re Northland Properties Ltd., supra, at p. 201, Chief Justice McEachern made the following com-
ment in this regard:

... there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to be made for the common
benefit of the creditors and of the company, particularly to keep a company in financial difficulties alive and out of
the hands of liquidators. To make the Act workable, it is often necessary to permit a requisite majority of each class
to bind the minority to the terms of the plan, but the plan must be fair and reasonable.

33 In Re Alabama, New Orleans, Texas & Pacific Junction Railway Co., [1891] 1 Ch. at 231 (C.A.), a case involving a
scheme and arrangement under the Joint Stock Companies Arrangements Act, 1870 [(U.K.), 33 & 34 Vict., c. 104], Lord
Justice Bowen put it this way, at p. 243:

Now, I have no doubt at all that it would be improper for the Court to allow an arrangement to be forced on any class
of creditors, if the arrangement cannot reasonably be supposed by sensible business people to be for the benefit of
that class as such, otherwise the sanction of the Court would be a sanction to what would be a scheme of confisca-
tion. The object of this section is not confiscation ... Its object is to enable compromises to be made which are for the
common benefit of the creditors as creditors, or for the common benefit of some class of creditors as such.

Again at p. 245:

It is in my judgment desirable to call attention to this section, and to the extreme care which ought to be brought to
bear upon the holding of meetings under it. It enables a compromise to be forced upon the outside creditors by a ma-
Jority of the body, or upon a class of the outside creditors by a majority of that class.

34 Is the Final Plan presented here by the O & Y Applicants "fair and reasonable"?

35 Thave reviewed the Plan, including the provisions relating to each of the Classes of Creditors. I believe I have an un-
derstanding of its nature and purport, of what it is endeavouring to accomplish, and of how it proposes this be done. To
describe the Plan as detailed, technical, enormously complex and all-encompassing, would be to understate the proposi-
tion. This is, after all, we are told, the largest corporate restructuring in Canadian — if not, worldwide — corporate his-
tory. It would be folly for me to suggest that I comprehend the intricacies of the Plan in all of its minutiae and in all of its
business, tax and corporate implications. Fortunately, it is unnecessary for me to have that depth of understanding. I must
only be satisfied that the Plan is fair and reasonable in the sense that it is feasible and that it fairly balances the interests
of all of the creditors, the company and its shareholders.

36 One important measure of whether a Plan is fair and reasonable is the parties’ approval of the Plan, and the degree to
which approval has been given.

37 As other courts have done, I observe that it is not my function to second guess the business people with respect to
the "business" aspects of the Plan, descending into the negotiating arena and substituting my own view of what is a fair
and reasonable compromise or arrangement for that of the business judgment of the participants. The parties themselves
know best what is in their interests in those areas.
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38 This point has been made in numerous authorities, of which I note the following: Re Northland Properties Ltd.
(1988), 73 C.B.R. (N.S.) 175, at p. 184 (B.C.S.C.), affirmed (1989), 73 C.B.R. (N.S.) 195, at p. 205 (B.C.C.A)); Re
Langley's Ltd., [1938] O.R. 123 (C.A.), at p. 129; Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245; Ecole Interna-
tionale de Haute Esthétique Edith Serei Inc. (Receiver of) c. Edith Serei Internationale (1987) Inc. (1989), 78 C.B.R.
(N.S.) 36 (C.S. Qu¢.).

39 In Re Keddy Motors Inns Ltd., supra, the Nova Scotia Court of Appeal spoke of "a very heavy burden” on parties
seeking to show that a Plan is not fair and reasonable, involving "matters of substance”, when the Plan has been approved
by the requisite majority of creditors (see pp. 257-258). Freeman J.A. stated at p. 258:

The Act clearly contemplates rough-and-tumble negotiations between debtor companies desperately seeking a
chance to survive and creditors willing to keep them afloat, but on the best terms they can get. What the creditors
and the company must live with is a plan of their own design, not the creation of a court. The court's role is to ensure
that creditors who are bound unwillingly under the Act are not made victims of the majority and forced to accept
terms that are unconscionable.

40 In Ecole Internationale, supra at p. 38, Dugas J. spoke of the need for "serious grounds” to be advanced in order to
justify the court in refusing to approve a proposal, where creditors have accepted it, unless the proposal is unethical.

41 In this case, as Mr. Kennedy points out in his affidavit filed in support of the sanction motion, the final Plan is "the
culmination of several months of intense negotiations and discussions between the applicants and their creditors,
[reflects] significant input of virtually all of the classes of creditors and [is] the product of wide-ranging consultations,
give and take and compromise on the part of the participants in the negotiating and bargaining process.” The body of
creditors, moreover, Mr. Kennedy notes, "consists almost entirely of sophisticated financial institutions represented by
experienced legal counsel" who are, in many cases, "members of creditors' committees constituted pursuant to the
amended order of may 14, 1992." Each creditors' committee had the benefit of independent and experienced legal coun-
sel.

42 With the exception of the 8 classes of creditors that did not vote to accept the Plan, the Plan met with the over-
whelming approval of the secured creditors and the unsecured creditors of the Applicants. This level of approval is
something the court must acknowledge with some deference.

43 Those secured creditors who have approved the Plan retain their rights to realize upon their security at virtually any
time, subject to certain requirements regarding notice. In the meantime, they are to receive interest on their outstanding
indebtedness, either at the original contract rate or at some other negotiated rate, and the payment of principal is post-
poned for a period of 5 years.

44 The claims of creditors — in this case, secured creditors — who did not approve the Plan are specifically treated un-
der the Plan as "unaffected claims" i.e. claims not compromised or bound by the provisions of the Plan. Section 6.2(C) of
the Final Plan states that the applicants may apply to the court for a sanction Order which sanctions the Plan only insofar
as it affects the classes which have agreed to the Plan.

45 The claims of unsecured creditors under the Plan are postponed for 5 years, with interest to accrue at the relevant
contract rate. There is a provision for the administrator to calculate, at least annually, an amount out of OYDL's cash on
hand which may be made available for payment to the unsecured creditors, if such an amount exists, and if the court ap-
proves its payment to the unsecured creditors. The unsecured creditors are given some control over the transfer of real es-
tate to O & Y Properties, and, at the end of the Plan period, are given the right, if they wish, to convert their debt to
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stock.

46 Faced with the prospects of recovering nothing on their claims in the event of a liquidation, against the potential of
recovering something if O & Y is able to turn things around, the unsecured creditors at least have the hope of gaining
something if the Applicants are able to become the "self-sustaining and viable corporation” which Mr. Kennedy predicts
they will become "in accordance with the terms of the Plan."”

47 Speaking as co-chair of the Unsecured Creditors’ Committee at the meeting of that Class of Creditors, Mr. Ed Lundy
made the following remarks:

Firstly, let us apologize for the lengthy delays in today's proceedings. It was truly felt necessary for the creditors of
this Committee to have a full understanding of the changes and implications made because there were a number of
changes over this past weekend, plus today, and we wanted to be in a position to give a general overview observation
to the Plan.

The Committee has retained accounting and legal professionals in Canada and the United States. The Co-Chairs, as
well as institutions serving on the Plan and U.S. Subcommittees with the assistance of the Committee's professionals
have worked for the past seven to eight months evaluating the financial, economic and legal issues affecting the Plan
for the unsecured creditors.

In addition, the Committee and its Subcommittees have met frequently during the CCAA proceedings to discuss
these issues. Unfortunately, the assets of OYDL are such that their ultimate values cannot be predicted in the short
term. As a result, the recovery, if any, by the unsecured creditors cannot now be predicted.

The alternative to approval of the CCAA Plan of arrangement appears to be a bankruptcy. The CCAA Plan of ar-
rangement has certain advantages and disadvantages over bankruptcy. These matters have been carefully considered
by the Committee.

After such consideration, the members have indicated their intentions as follows ...

Twelve members of the Committee have today indicated they will vote in favour of the Plan. No members have in-
dicated they will vote against the Plan. One member declined to indicate to the committee members how they wished
to vote today. One member of the Plan was absent. Thank you.

48 After further discussion at the meeting of the unsecured creditors, the vote was taken. The Final Plan was approved
by 83 creditors, representing 93.26% of the creditors represented and voting at the meeting and 93.37% in value of the
Claims represented and voting at the meeting.

49 As for the O & Y Applicants, the impact of the Plan is to place OYDL in the position of property manager of the
various projects, in effect for the creditors, during the Plan period. OYDL will receive income in the form of manage-
ment fees for these services, a fact which gives some economic feasibility to the expectation that the company will be
able to service its debt under the Plan. Should the economy improve and the creditors not realize upon their security, it
may be that at the end of the period there will be some equity in the properties for the newly incorporated O & Y Proper-
ties and an opportunity for the shareholders to salvage something from the wrenching disembodiment of their once shin-
ing real estate empire.

50 In keeping with an exercise of weighing the equities and balancing the prejudices, another measure of what is "fair
and reasonable” is the extent to which the proposed Plan treats creditors equally in their opportunities to recover, consist-
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ent with their security rights, and whether it does so in as non-intrusive and as non-prejudicial a manner as possible.

51 T am satisfied that the Final Plan treats creditors evenly and fairly. With the "drop out" clause entitling secured cred-
itors to realize upon their security, should they deem it advisable at any time, all parties seem to be entitled to receive at
least what they would receive out of a liquidation, i.e. as much as they would have received had there not been a reorgan-
ization: See Re NsC Diesel Power Inc. (1990), 97 N.S.R. (2d) 295 (T.D.). Potentially, they may receive more.

52 The Plan itself envisages other steps and certain additional proceedings that will be taken. Not the least inconsider-
able of these, for example, is the proposed GW reorganization and contemplated arrangement under the OBCA. These
further steps and proceedings, which lie in the future, may well themselves raise significant issues that have to be re-
solved between the parties or, failing their ability to resolve them, by the Court. I do not see this prospect as something
which takes away from the fairness or reasonableness of the Plan but rather as part of grist for the implementation mill.

53 For all of the foregoing reasons, I find the Final Plan put forward to be "fair and reasonable".

54 Before sanction can be given to the Plan, however, there is one more hurdle which must be overcome. It has to do
with the legal question of whether there must be unanimity amongst the classes of creditors in approving the Plan before
the court is empowered to give its sanction to the Plan.

Lack of unanimity amongst the classes of creditors

55 As indicated at the outset, all of the classes of creditors did not vote in favour of the Final Plan. Of the 35 classes
that voted, 27 voted in favour (overwhelmingly, it might be added, both in terms of numbers and percentage of value in
each class). In 8 of the classes, however, the vote was either against acceptance of the Plan or the Plan did not command
sufficient support in terms of numbers of creditors and/or percentage of value of claims to meet the 50%/75% test of sec-
tion 6.

56 The classes of creditors who voted against acceptance of the Plan are in each case comprised of secured creditors
who hold their security against a single project asset or, in the case of the Carena claims, against a single group of shares.
Those who voted "no" are the following:

Class 2 — First Canadian Place Lenders

Class 8 — Fifth Avenue Place Bondholders

Class 10 — Amoco Centre Lenders

Class 13 — L'Esplanade Laurier Bondholders

Class 20 — Star Top Road Lenders

Class 21 — Yonge-Sheppard Centre Lenders

Class 29 — Carena Lenders

Class 33a — Bank of Nova Scotia Other Secured Creditors

57 While section 6 of the CCAA makes the mathematics of the approval process clear — the Plan must be approved by
at least 50% of the creditors of a particular class representing at least 75% of the dollar value of the claims in that class
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— it is not entirely clear as to whether the Plan must be approved by every class of creditors before it can be sanctioned
by the court. The language of the section, it will be recalled, is as follows:

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors ... agree to
any compromise or arrangement ... the compromise or arrangement may be sanctioned by the court. (Emphasis ad-

ded)

58 What does "a majority ... of the ... class of creditors” mean? Presumably it must refer to more than one group or class
of creditors, otherwise there would be no need to differentiate between "creditors" and "class of creditors". But is the ma-
jority of the "class of creditors" confined to a majority within an individual class, or does it refer more broadly to a ma-
jority within each and every "class", as the sense and purpose of the Act might suggest?

59 This issue of "unanimity" of class approval has caused me some concern, because, of course, the Final Plan before
me has not received that sort of blessing. Its sanctioning, however, is being sought by the Applicants, is supported by all
of the classes of creditors approving, and is not opposed by any of the classes of creditors which did not approve.

60 At least one authority has stated that strict compliance with the provisions of the CCAA respecting the vote is a pre-
requisite to the court having jurisdiction to sanction a plan: See Re Keddy Motor Inns Ltd., supra, at p. 20. Accepting that
such is the case, I must therefore be satisfied that unanimity amongst the classes is not a requirement of the Act before
the court's sanction can be given to the Final Plan.

61 In assessing this question, it is helpful to remember, I think, that the CCAA is remedial and that it "must be given a
wide and liberal construction so as to enable it to effectively serve this ... purpose": Elan Corp. v. Comiskey, supra, per
Doherty J.A., at p. 307. Speaking for the majority in that case as well, Finlayson J.A. (Krever J.A., concurring) put it this
way, at p. 297:

It is well established that the CCAA is intended to provide a structured environment for the negotiation of comprom-
ises between a debtor company and its creditors for the benefit of both. Such a resolution can have significant bene-
fits for the company, its shareholders and employees. For this reason the debtor companies ... are entitled to a broad
and liberal interpretation of the jurisdiction of the court under the CCAA.

62 Approaching the interpretation of the unclear language of section 6 of the Act from this perspective, then, one must
have regard to the purpose and object of the legislation and to the wording of the section within the rubric of the Actas a
whole. Section 6 is not to be construed in isolation.

63 Two earlier provisions of the CCAA set the context in which the creditors’ meetings which are the subject of section
6 occur. Sections 4 and 5 state that where a compromise or an arrangement is proposed between a debtor company and its
unsecured creditors (s. 4) or its secured creditors (s. 5), the court may order a meeting of the creditors to be held. The
format of each section is the same. I reproduce the pertinent portions of s. 5 here only, for the sake of brevity. It states:

5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any
class of them, the court may, on the application in a summary way of the company or of any such creditor ... order a
meeting of the creditors or class of creditors ... (Emphasis added)

64 It seems that the compromise or arrangement contemplated is one with the secured creditors (as a whole) or any
class — as opposed to all classes — of them. A logical extension of this analysis is that, other circumstances being ap-
propriate, the plan which the court is asked to approve may be one involving some, but not all, of the classes of creditors.
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65 Surprisingly, there seems to be a paucity of authority on the question of whether a plan must be approved by the re-
quisite majorities in a/l classes before the court can grant its sanction. Only two cases of which T am aware touch on the
issue at all, and neither of these is directly on point.

66 In Re Wellington Building Corp., [1934] O.R. 653 (S.C.), Mr. Justice Kingstone dealt with a situation in which the
creditors had been divided, for voting purposes, into secured and unsecured creditors, but there had been no further divi-
sion amongst the secured creditors who were comprised of first mortgage bondholders, second, third and fourth mort-
gagees, and lienholders. Kingstone J. refused to sanction the plan because it would have been "unfair" to the bondholders
to have done so (p. 661). At p. 660, he stated:

I think, while one meeting may have been sufficient under the Act for the purpose of having all the classes of se-
cured creditors summoned, it was necessary under the Act that they should vote in classes and that three-fourths of
the value of each class should be obtained in support of the scheme before the Court could or should approve of it.
(Emphasis added)

67 This statement suggests that unanimity amongst the classes of creditors in approving the plan is a requirement under
the CCAA. Kingstone J. went on to explain his reasons as follows (p. 600):

Particularly is this the case where the holders of the senior securities' (in this case the bondholders") rights are seri-
ously affected by the proposal, as they are deprived of the arrears of interest on their bonds if the proposal is carried
through. It was never the intention under the act, I am convinced, to deprive creditors in the position of these bond-
holders of their right to approve as a class by the necessary majority of a scheme propounded by the company; other-
wise this would permit the holders of junior securities to put through a scheme inimical to this class and amounting
to confiscation of the vested interest of the bondholders.

68 Thus, the plan in Re Wellington Building Corp. went unsanctioned, both because the bondholders had unfairly been
deprived of their right to vote on the plan as a class and because they would have been unfairly deprived of their rights
by the imposition of what amounted to a confiscation of their vested interests as bondholders.

69 On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of unanimity in Multidev Im-
mobilia Inc. v. Société Anonyme Just Invest (1988), 70 C.B.R. (N.S.) 91 (Que. S.C.). There, the arrangement had been ac-
cepted by all creditors except one secured creditor, Société Anonyme Just Invest. The company presented an amended ar-
rangement which called for payment of the objecting creditor in full. The other creditors were aware that Just Invest was
to receive this treatment. Just Invest, nonetheless, continued to object. Thus, three of eight classes of creditors were in fa-
vour of the plan; one, Bank of Montreal was unconcerned because it had struck a separated agreement; and three classes
of which Just Invest was a member, opposed.

70 The Quebec Superior Court felt that it would be contrary to the objectives of the CCAA to permit a secured creditor
who was to be paid in full to upset an arrangement which had been accepted by other creditors. Parent J. was of the view
that the Act would not permit the Court to ratify an arrangement which had been refused by a class or classes of creditors
(Just Invest), thereby binding the objecting creditor to something that it had not accepted. He concluded, however, that
the arrangement could be approved as regards the other creditors who voted in favour of the Plan. The other creditors
were cognizant of the arrangement whereby Just Invest was to be fully reimbursed for its claims, as I have indicated, and
there was no objection to that amongst the classes that voted in favour of the Plan.

71 While it might be said that Multidev, supra, supports the proposition that a Plan will not be ratified if a class of cred-
itors opposes, the decision is also consistent with the carving out of that portion of the Plan which concerns the objecting
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creditor and the sanctioning of the balance of the Plan, where there was no prejudice to the objecting creditor in doing so.
To my mind, such an approach is analogous to that found in the Final Plan of the O & Y applicants which I am being
asked to sanction.

72 1 think it relatively clear that a court would not sanction a plan if the effect of doing so were to impose it upon a
class, or classes, of creditors who rejected it and to bind them by it. Such a sanction would be tantamount to the kind of
unfair confiscation which the authorities unanimously indicate is not the purpose of the legislation. That, however, is not
what is proposed here.

73 By the terms of the Final Plan itself, the claims of creditors who reject the Plan are to be treated as "unaffected
claims" not bound by its provisions. In addition, secured creditors are entitled to exercise their realization rights either
immediately upon the "consummation date" (March 15, 1993) or thereafter, on notice. In short, even if they approve the
Plan, secured creditors have the right to drop out at any time. Everyone participating in the negotiation of the Plan and
voting on it, knew of this feature. There is little difference, and little different affect on those approving the Plan, it
seems to me, if certain of the secured creditors drop out in advance by simply refusing to approve the Plan in the first
place. Moreover, there is no prejudice to the eight classes of creditors which have not approved the Plan, because nothing
ts being tmposed upon them which they have not accepted and none of their rights are being "confiscated".

74 From this perspective it could be said that the parties are merely being held to — or allowed to follow — their con-
tractual arrangement. There is, indeed, authority to suggest that a Plan of compromise or arrangement is simply a con-
tract between the debtor and its creditors, sanctioned by the court, and that the parties should be entitled to put anything
into such a Plan that could be lawfully incorporated into any contract: See Re Canadian Vinyl Industries Inc. (1978), 29
C.B.R. (N.S)) 12 (Que. 5.C.), at p. 18; L.W. Houlden & C.H. Morawetz, Bankruptcy Law of Canada, vol. 1 (Toronto:
Carswell, 1984) pp. E-6 and E-7.

75 In the end, the question of determining whether a plan may be sanctioned when there has not been unanimity of ap-
proval amongst the classes of creditors becomes one of asking whether there is any unfairness to the creditors who have
not approved it, in doing so. Where, as here, the creditors classes which have not voted to accept the Final Plan will not
be bound by the Plan as sanctioned, and are free to exercise their full rights as secured creditors against the security they
hold, there is nothing unfair in sanctioning the Final Plan without unanimity, in my view.

76 1 am prepared to do so.

77 A draft Order, revised as of late this morning, has been presented for approval. It is correct to assume, I have no hes-
itation in thinking, that each and every paragraph and subparagraph, and each and every word, comma, semi-colon, and
capital letter has been vigilantly examined by the creditors and a battalion of advisors. I have been told by virtually every
counsel who rose to make submissions, that the draft as is exists represents a very "fragile consensus”, and I have no
doubt that such is the case. It's wording, however, has not received the blessing of three of the classes of project lenders
who voted against the Final Plan — The First Canadian Place, Fifth Avenue Place and L'Esplanade Laurier Bondholders.

78 Their counsel, Mr. Barrack, has put forward their serious concerns in the strong and skilful manner to which we have
become accustomed in these proceedings. His submission, put too briefly to give it the justice it deserves, is that the Plan
does not and cannot bind those classes of creditors who have voted "no", and that the language of the sanctioning Order
should state this clearly and in a positive way. Paragraph 9 of his Factum states the argument succinctly. It says:

9. It is submitted that if the Court chooses to sanction the Plan currently before it, it is incumbent on the Court to
make clear in its Order that the Plan and the other provisions of the proposed Sanction Order apply to and are bind-
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ing upon only the company, its creditors in respect of claims in classes which have approved the Plan, and trustees
for such creditors.

79 The basis for the concern of these "No" creditors is set out in the next paragraph of the Factum, which states:

10. This clarification in the proposed Sanction Order is required not only to ensure that the Order is only binding on
the parties to the compromises but also to clarify that if a creditor has multiple claims against the company and only
some fall within approved classes, then the Sanction Order only affects those claims and is not binding upon and has
no effect upon the balance of that creditor's claims or rights.

80 The provision in the proposed draft Order which is the most contentious is paragraph 4 thereof, which states:

4. THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and is hereby sanctioned and approved and
will be binding on and will enure to the benefit of the Applicants and the Creditors holding Claims in Classes re-
ferred to in paragraph 2 of this Order in their capacities as such Creditors.

81 Mr. Barrack seeks to have a single, but much debated word — "only" — inserted in the second line of that paragraph
after the word "will", so that it would read "and will only be binding on .... the Applicants and the Creditors Holding
Claims in Classes" [which have approved the Plan]. On this simple, single, word, apparently, the razor-thin nature of the
fragile consensus amongst the remaining creditors will shatter.

82 In the alternative, Mr. Barrack asks that para. 4 of the draft be amended and an additional paragraph added as fol-
lows:

35. It is submitted that to reflect properly the Court’s jurisdiction, paragraph 4 of the proposed Sanction Order should
be amended to state:

4. This Court Orders that the Plan be and is hereby sanctioned and approved and is binding only upon the Applicants
listed in Schedule A to this Order, creditors in respect of the claims in those classes listed in paragraph 2 hereof, and
any trustee for any such class of creditors.

36. It is also submitted that an additional paragraph should be added if any provisions of the proposed Sanction Or-
der are granted beyond paragraph 4 thereof as follows:

This Court Orders that, except for claims falling within classes listed in paragraph 2 hereof, no claims or rights of
any sort of any person shall be adversely affected in any way by the provisions of the Plan, this Order or any other
Order previously made in these proceedings.

83 These suggestions are vigorously opposed by the Applicants and most of the other creditors. Acknowledging that the
Final Plan does not bind those creditors who did not accept it, they submit that no change in the wording of the proposed
Order is necessary in order to provided those creditors with the protection to which they say they are entitled. In any
event, they argue, such disputes, should they arise, relate to the interpretation of the Plan, not to its sanctioning, and
should only be dealt with in the context in which they subsequently arise — if arise they do.

84 The difficulty is that there may or may not be a difference between the order "binding" creditors and "affecting"
creditors. The Final Plan is one that has specific features for specific classes of creditors, and as well some common or
generic features which cut across classes. This is the inevitable result of a Plan which is negotiated in the crucible of such
an immense corporate re-structuring. It may be, or it may not be, that the objecting Project Lenders who voted "no" find
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themselves "affected" or touched in some fashion, at some future time by some aspect of the Plan. With a re-organization
and corporate re-structuring of this dimension it may simply not be realistic to expect that the world of the secured cred-
itor, which became not-so-perfect with the onslaught of the Applicants' financial difficulties, and even less so with the
commencement of the CCAA proceedings, will ever be perfect again.

85 I do, however, agree with the thrust of Mr. Barrack's submissions that the Sanction Order and the Plan can be bind-
ing only upon the Applicants and the creditors of the Applicants in respect of claims in classes which have approved the
Plan, and trustees for such creditors. That is, in effect, what the Final Plan itself provides for when, in section 6.2(0), it
stipulates that, where classes of creditors do not agree to the Plan,

(i) the Applicants shall treat such Class of Claims to be an Unaffected Class of Claims; and,

(ii) the Applicants shall apply to the Court "for a Sanction Order which sanctions the Plan only insofar as it affects
the Classes which have agreed to the Plan.

86 The Final Plan before me is therefore sanctioned on that basis. I do not propose to make any additional changes to
the draft Order as presently presented. In the end, I accept the position, so aptly put by Ms. Caron, that the price of an
overabundance of caution in changing the wording may be to destroy the intricate balance amongst the creditors which is
presently in place.

87 In terms of the court's jurisdiction, section 6 directs me to sanction the Order, if the circumstances are appropriate,
and enacts that, once I have done so, the Order "is binding ... on all the creditors or the class of creditors, as the case may
be, and on any trustee for any such class of creditors ... and on the company". As I see it, that is exactly what the draft
Order presented to me does.

88 Accordingly, an order will go in terms of the draft Order marked "revised Feb. 5, 1993", with the agreed amend-
ments noted thereon, and on which I have placed my fiat.

89 These reasons were delivered orally at the conclusion of the sanctioning Hearing which took place on February 1 and
February 5, 1993. They are released in written form today.

Application allowed.

Appendix "A" — Counsel for Sanctioning Hearing Order

David A. Brown, Q.C., -- For the Olympia & York
Yoine Goldstein, Q.C., Applicants

Stephen Sharpe and

Mark E. Meland

Ronald N. Robertson, Q.C. -- For Hong Kong & Shanghai
Banking Corporation

David E. Baird, Q.C., and -- For Bank of Nova Scotia
Ms Patricia Jackson
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Michael Barrack and -- For the First Canadian
S. Richard Orzy Place Bondholders,
the Fifth Avenue Place
Bondholders and the
L'Esplanade Lauriere

Bondholders

William G. Horton -- For Royal Bank of
Canada

Peter Howard and -- For Citibank Canada

Ms J. Superina

Frank J. C. Newbould, Q.C. -- For the Unsecured/Under-
Secured Creditors Committee

John W. Brown, Q.C., and -- For Canadian Imperial Bank

J.J. Lucki of Commerce

Harry Fogul and -- For the Exchange Tower

Harold S. Springer Bondholders

Allan Sternberg and -- For the O & Y Eurocreditco

Lawrence Geringer Debenture Holders

Arthur 0. Jacques and -- For Bank of Nova Scotia,

Paul M. Kennedy Agent for Scotia Plaza
Lenders

Lyndon Barnes and -- For Credit Lyonnais,

J.E. Fordyce Credit Lyonnais Canada

J. Carfagnini -- For National Bank of
Canada

J.L. McDougall, Q.C. -- For Bank of Montreal

Carol V.E. Hitchman -- For Bank of Montreal
(Phase I First Canadian
Place)

James A. Grout -- For Credit Suisse

Robert I. Thornton -- For I.B.J. Market Security
Lenders

Ms C. Carron -- For European Investment
Bank
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W.J. Burden -- For some debtholders of
O & Y Commercial Paper II
Inc.
G.D. Capern -- For Robert Campeau
Robert S. Harrison and -- For Royal Trust Co. as
A.T. Little Trustee
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