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1 SLATTER J.:-- The issue on this application is the proper scope of an ex parte order 
appointing an interim receiver under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-
3.
Facts
2     The debtor Big Sky Living Inc. owns and is developing a piece of land in Parkland 
County, just west of Edmonton. HSBC Bank of Canada provided financing for the project, 
and took as security a general security agreement and a mortgage on the lands. HSBC 
has advanced approximately $1.5 million to Big Sky. 
3     There are other creditors and interested parties. Country Squire 2000 Inc., the previ-
ous owner of the lands, has a second mortgage on the title. 416099 Alberta Ltd. claims an 
interest in the lands and has filed a caveat to protect it. Atco Gas and Pipelines Inc. has a 
right-of-way across the lands, and proposes to install a high pressure gas pipeline which 
may require an increased setback between the right-of-way and the development, and 
which may therefore affect the value of the property. Eng-Con Holdings Ltd. has been in-
stalling utility infrastructure on the lands. On May 23, 2002 Eng-Con filed a builder's lien on 
the property for $587,887. 
4     The filing of the builder's lien caused concerns for HSBC. On May 30, 2002 HSBC 
gave Big Sky ten days' notice of its intention to enforce its security, as required by s. 244 
of the Bankruptcy and Insolvency Act. On May 31, 2002 HSBC commenced these pro-
ceedings, and on June 3, 2002 it applied to Smith, J. for an interim receiver under s. 47 of 
the Bankruptcy and Insolvency Act. Smith, J. was apparently concerned by the short notice 
that had been received by some of the other interested parties, a problem that was com-
pounded by the breadth and complexity of the proposed order, which is 15 pages long. For 
ease of reference a copy of the order that Smith, J. granted is attached to these reasons, 
with those portions that she added in handwriting shown in italics. As can be seen, Smith, 
J. granted the order effective until Friday, June 7, 2002 only, and directed that the order be 
renewed in Chambers on that date. On June 7th the matter came before me in Chambers 
for review. Upon reviewing the Order I became concerned about the breadth of some of 
the clauses, and I indicated to counsel that I was not prepared to grant the Order in the 
form tendered. I invited counsel to provide me with argument and authorities as to the 
proper scope of the Order, and to permit counsel to do so I extended the Order twice. 
Counsel appeared before me on June 21, 2002 and presented argument, at which point I 
extended the Order again, pending delivery of these Reasons for Decision. 
5     Counsel advises that Big Sky, 416099, and Eng-Con are now consenting to the Order. 
Country Squire and Atco are not opposing it. This eliminates any concerns that the Court 
might have had about the impact of the Order on those parties. There remain, however, 
concerns about the scope and breadth of the Order. 
The Statutory Framework 
6     The jurisdiction to appoint an interim receiver is found in s. 47 of the Bankruptcy and 
Insolvency Act, which reads as follows: 

47.(1)  - Where the court is satisfied that a notice is about to be sent or 
has been sent under subsection 244(1), the court may, subject to 
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subsection (3), appoint a trustee as interim receiver of all or any part 
of the debtor's property that is subject to the security to which the 
notice relates, for such term as the court may determine. 

(2)  - The court may direct an interim receiver appointed under subsec-
tion (1) to do any or all of the following: 

(a)  take possession of all or part of the debtor's property men-
tioned in the appointment; 

(b)  exercise such control over that property, and over the debtor's 
business, as the court considers advisable; and 

(c)  take such other action as the court considers advisable. 

(3)  - An appointment of an interim receiver may be made under subsec-
tion (1) only if it is shown to the court to be necessary for the protec-
tion of 

(a)  the debtor's estate; or 
(b)  the interests of the creditor who sent the notice under subsection 

244(1).
7     It is precondition to the appointment of an interim receiver under this section that no-
tice of intention to enforce security has or is about to be sent. That condition has been 
complied with in this case. The test is then whether it is "necessary for the protection of the 
estate or the creditors" to appoint an interim receiver. Smith, J. obviously felt that this con-
dition had been satisfied, and I respectfully agree. The question is then what powers and 
directions should be given to the interim receiver. The wording of s. 47(2) is very wide, but 
in granting powers to the interim receiver the Court should have regard to what is truly 
"necessary for the protection" of the estate or the creditor. 
8     Section 47 appears to contemplate that an interim receiver will be appointed for a brief 
period only, to protect the interest of the creditors while the 10-day notice period under s. 
244 is running. The section does not appear to contemplate that the interim receiver will 
actually carry on the business of the debtor, although that is the intention of HSBC in this 
case. However, given the consent or lack of opposition by the key players described 
above, this issue need not be explored further. HSBC had the power to appoint a receiver 
under its general security agreement, and it could also have applied for a receiver under 
the Judicature Act, or it could have petitioned Big Sky into bankruptcy. HSBC obviously 
found the interim receivership route to be more convenient, and the other parties concur. 
Statutory Protection for an Interim Receiver 
9     There are a number of provisions in the Bankruptcy and Insolvency Act that provide 
some protection to an interim receiver. These provisions are primarily designed to allow 
the interim receiver to deal with the debtor's assets in an orderly way, without being bom-
barded by litigation or burdened by frequent court appearances. They protect the interim 
receiver from some risks and claims which Parliament has obviously felt should not, for 
reasons of fairness or convenience, be visited upon the receiver. By limiting the exposure 
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of receivers, these provisions undoubtedly helped reduce the overall costs of receiver-
ships.
10     The key provisions that provide protection for an interim receiver are as follows: 

14.06(1)  No trustee is bound to assume the duties of trustee in 
matters relating to assignments, receiving orders or proposals, 
but having accepted an appointment in relation to those mat-
ters the trustee shall, until discharged or another trustee is ap-
pointed in the trustee's stead, perform the duties required of a 
trustee under this Act. 

(1.1)  In subsections (1.2) to (6), a reference to a trustee means a 
trustee in a bankruptcy or proposal and includes an interim re-
ceiver or a receiver within the meaning of subsection 243(2). 

(1.2)  Notwithstanding anything in any federal or provincial law, 
where a trustee carries on in that position the business of the 
debtor or continues the employment of the debtor's employ-
ees, the trustee is not by reason of that fact personally liable in 
respect of any claim against the debtor or related to a re-
quirement imposed on the debtor to pay an amount where the 
claim arose before or upon the trustee's appointment. 

 . . . 

(2)  Notwithstanding anything in any federal or provincial law, a 
trustee is not personally liable in that position for any environ-
mental condition that arose or environmental damage that oc-
curred

(a)  before the trustee's appointment; or 
(b)  after the trustee's appointment unless it is established 

that the condition arose or the damage occurred as a re-
sult of the trustee's gross negligence or wilful miscon-
duct.

(3)  Nothing in subsection (2) exempts a trustee from any duty to 
report or make disclosure imposed by a law referred to in that 
subsection. 

 . . . 

215.  Except by leave of the court, no action lies against the Super-
intendent, an official receiver, an interim receiver or a trustee 
with respect to any report made under, or any action taken 
pursuant to, this Act. 
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In addition to s. 14.06(2), other sections of the Act deal with environmental risks in some 
detail. Section 14.06(4) limits the obligation of the interim receiver to comply with orders 
made to remedy any environmental condition. To obtain the protection of this section, the 
interim receiver must either comply with the order, abandon the property in question, con-
test the order, or apply for a stay of the order. The Act also provides a super priority for the 
costs of remedying certain environmental damage. 
11     The Order applied for by HSBC is in many respects prospective, and it goes far be-
yond the provisions of the Act. It gives the interim receiver the power to deal with matters 
that have not yet arisen, and in all likelihood will never arise. The Order might be described 
as a "standard form order", and it attempts to anticipate problems or issues that might 
arise in a receivership. It obviously makes sense for the Order to be wide enough that the 
Interim Receiver does not have to be back in Court continuously seeking advice and direc-
tion on small points. There is nothing particularly objectionable in using precedents and 
standard form orders. However, an applicant tendering an order for signature by the court 
has a duty to edit it in each case to make sure that it is appropriate for the particular cir-
cumstances.
12     Of greater concern is the fact that the Order purports to affect the rights of parties 
that have not been served with the proceedings to date, and have probably not even been 
served with the Order. Those parties include employees, unsecured creditors, government 
agencies, landlords, and many others. While it is appropriate to anticipate powers that the 
Interim Receiver might require in the future, it is less appropriate to try and anticipate and 
cut off rights of third parties that might exist. When an order purports to affect the rights of 
persons who have not been given notice of the proceedings, then it is an ex parte order as 
against those persons and the usual principles apply. The Applicant has a duty to make full 
disclosure to the Court. The relief sought is extraordinary, and should only be granted in a 
clear case. Generally speaking, the order should be no wider than the circumstances re-
quire. Relief which is not urgent should not be granted ex parte, but should await proper 
notice. Further, it is generally contemplated that ex parte orders will be served forthwith on 
all affected parties; it is clear that the Applicant does not propose to serve all affected par-
ties (for example landlords, employees and contractors) until some particular need arises. 
13     A further problem with the Order in question is that it is in some respects "legislative" 
in nature. Not only does it purport to give the Interim Receiver certain powers, and to cut 
off the rights of others, it then goes on to provide sweeping definitions and descriptions of 
what those rights and immunities encompass. In many cases the provisions of the Order 
go far beyond the statutes that are in place. It is generally inappropriate for the Court to 
define what Parliament has chosen not to define, and to expand at large on what particular 
statutory provisions mean. These parts of the Order are declaratory in nature. The Court 
has always been careful about issuing declaratory judgments, and will not issue them 
when the issues are moot, where the issues are overly abstract or academic, or where 
there is no necessity on the facts of the particular case to issue a declaration. There are 
good reasons for these rules, relating to the constitutional division of powers and relating 
to the role of a common law court in developing the law. Some clauses in the tendered Or-
der are objectionable on this basis. 
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14     Counsel for the Applicant was unable to provide any authority supporting an order of 
the scope asked for. He was able to provide copies of two interim receivership orders 
granted by the Ontario Superior Court of Justice - Commercial List, but these were simply 
copies of the orders as granted and there were not written reasons provided to explain the 
orders.
15     With those general comments in mind, some of the specific clauses in the order re-
quire examination. 
Solicitor-Client Notice Requirements 
16     Clause 3 of the Order directs all persons to deliver all of the property of the debtor to 
the Interim Receiver. This is the essence of the receivership order. Included is a direction 
that all documents belonging to the debtor be delivered over, and in this respect the Order 
is directed at all "legal counsel". In Bre-X Minerals Ltd. (Trustee of) v. Verchere (2001), 97 
Alta. L.R. (3d) 1, 293 A.R. 73, 206 D.L.R. (4th) 280, [2002] 2 W.W.R. 71 (C.A.) the Court 
held that a trustee does not have a general power to waive solicitor-client privilege of the 
debtor. Accordingly, this provision in the Order is overly broad unless it specifically ex-
empts privileged documents, as it is not clear that an interim receiver would have greater 
rights.
Exemption From Notice Requirements 
17     Clause 5(f) of the order grants the Interim Receiver the power to sell assets, and 
ends with this clarification: 

 . . . and in any case without compliance with the provisions of Part V of 
the Personal Property Security Act, R.S.A. 2000, c. P-7 or any other no-
tice, statutory or otherwise, which a creditor or other party may be re-
quired to issue in order to dispose of the collateral of a debtor, in respect 
of which notices the Receiver be and is hereby relieved. 

In my view, the Court should not grant relief in this form. It is legislative in nature, in the 
sense that it purports to exempt the Interim Receiver from the provisions of the P.P.S.A., 
and any other statute to the same effect. Parliament has not seen fit to grant interim re-
ceivers any such blanket statutory exemption, and it is inappropriate for the Court to pur-
port to do so. If the Interim Receiver can establish that it is in fact exempt from the provi-
sions mentioned, whether for constitutional or other reasons, then it may proceed as it is 
advised. However, until there is an express legislative provision exempting interim receiv-
ers from the P.P.S.A., or a binding decision of a court to the same effect, this provision 
should not appear in an ex parte receivership order. 
18     While s. 64(c) of the P.P.S.A. gives the Court the jurisdiction to dispense with notice, 
I do not believe that it was ever contemplated that the Court would grant a blanket exemp-
tion in the form contemplated by this Order. There may be particular instances involving 
particular sales where the Interim Receiver does not wish to give notice to particular per-
sons or groups of persons. In those cases the Interim Receiver should apply, setting out 
the full particulars of the circumstances that have arisen, and ask for an order dispensing 
with the service of notice as required. 
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Bankruptcy
19     Paragraph 5(u) of the Order authorizes the Interim Receiver to assign the debtor into 
bankruptcy, and "to act as Trustee in Bankruptcy of the estate". Section 13.3(2) of the Act 
recognizes that it is not always appropriate for a receiver to act as a trustee in bankruptcy. 
There is no urgency involved, and nothing on the record to justify this relief. The provision 
anticipates a future state of affairs that is unknown, and this provision is not justified. 
Landlords
20     Clause 5(x) of the order allows the Interim Receiver to surrender any part of any 
leased premises, "in which case only the prorated portion of the occupation costs shall ap-
ply". It is not clear on the record whether Big Sky has any leased premises, but it is clear 
that any landlord has not been served with notice of this application. There is nothing on 
the record that would establish any urgency justifying the granting of this type of relief in an 
interim order on an ex parte basis. If the Interim Receiver believes that it has this type of 
power at law, and the order is merely intended to be declaratory of that power, then the 
Interim Receiver should simply proceed to exercise the rights it believes it has. However, if 
the Interim Receiver wishes to have that right declared and crystallized by the Court, and 
set out in an order that is enforceable by the usual methods, then the Interim Receiver is 
under an obligation to serve notice on the landlord whose rights are being affected. This is 
a good example of a provision in the Order which is designed to prospectively cut off the 
rights of a party who has not been served with any of the proceedings. 
Variation of the Order 
21     There are a number of provisions in the Order that provide that an affected party can 
apply for a variation. Variation of ex parte orders is provided for by Rule 387(2), but such a 
provision is almost invariably also included in the ex parte order. Variation clauses are also 
advisable in orders granting general relief, such as receivership orders, because one can 
never anticipate all of the ramifications of the order. 
22     It is sometimes argued that the variation clause mitigates any concerns the Court 
might have about third parties whose rights are affected by the order. The argument is that 
any such party can simply come forward and have the order varied. While the variation 
clauses can provide some comfort to the Court, they are not a complete answer. First of 
all, an order with a variation clause in effect reverses the burden of proof, and there is no 
reason why the affected party should face that burden when the order was granted ex 
parte. Secondly, the affected party may be prejudiced because it cannot do the prohibited 
thing without first obtaining leave of the Court, and the passage of time might well preju-
dice that party. Thirdly, there is an expense in making the initial application. Here, of 
course, there is a balancing of interests involved, because the Interim Receiver must have 
some ability to carry on with the business of a debtor without undue interference by unilat-
eral acts of third parties. However, as a general rule, variation clauses are not a complete 
answer to the type of sweeping provisions included in this Order. 
23     In paragraph 6 of the Order, the Interim Receiver is given the right to apply to vary 
the Order on two days' notice. All the other provisions of the Order providing for variation 
by third parties (such as paragraphs 8 and 30, and paragraph 33 as it originally read) pro-
vide for seven days' notice. It is customary for orders of this type to provide for variation on 
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two days' notice, the time set out in Rule 386, and no reason was given why a general 
enlargement of time under Rule 548 is called for. If two days is insufficient notice in a par-
ticular case, the Interim Receiver can apply for an adjournment or other relief. 
Contracting Parties 
24     Paragraph 7 of the Order is directed at those who have contracts with the debtor, in-
cluding "all persons, firms, corporations, governments, governmental agencies, municipali-
ties, counties and other entities of any kind or nature", including all of the officers, directors 
and agents of Big Sky. Each of these persons are restrained from "varying, amending, 
terminating, cancelling or breaching any contracts or agreements with the debtor". In case 
someone should discover any way of circumventing the staggering breadth of this provi-
sion in the Order, the topic is picked up again in paragraphs 9(c), (d), (e) and (f). By para-
graph 9(c) all persons are restrained from "accelerating, terminating, suspending, modify-
ing or cancelling any agreements". Paragraph 9(c) ends up with a form of mandatory ex 
parte injunction requiring all persons to "continue to perform and observe" all agreements. 
It would appear to be wide enough to prevent any employee from resigning. Paragraph 9(f) 
of the Order restrains the exercise of certain options, remedies or rights, most of which 
would arise by contract. Paragraph 9(e) restrains even the "asserting or perfecting" of any 
right.
25     There are innumerable contracting parties who might be affected by these provi-
sions, most of whom have no notice of the proceedings. Assuming that the contracting par-
ties would have the right to act as contemplated under their contracts but for the provisions 
of this Order, then their rights are being interfered with without notice to them. If it is being 
suggested that this interference with contractual rights is the legal consequence of an in-
terim receivership, then the provisions of the Order are merely declaratory and probably 
redundant. As such they would fall afoul of the rule against abstract and potentially moot 
declarations. These provisions of the order are also legislative in nature. There is nothing 
in the Bankruptcy and Insolvency Act which restrains contracting parties in the manner set 
out in this Order. Parliament not having seen fit to enact such a provision, it is inappropri-
ate for the Court to attempt to do so under the guise of granting a receivership order. 
26     In any event the rights of contracting parties should not be swept away or crystallized 
in a court order on an ex parte basis unless urgency can be shown. There is nothing on 
the record that would establish why such relief is necessary for the protection of the 
debtor's estate. There is also no evidence of any urgency justifying this relief being granted 
ex parte. 
27     The only portion of these clauses which is justified is the provision in the middle of 
paragraph 9(c) which restrains the interference with any utilities or telecommunications be-
ing provided to the debtor. Because of the duty of public utilities to provide service on 
payment, and the severe effect that disruption to these services would have, those provi-
sions may remain in the Order. The Applicant has leave to make further submissions justi-
fying any other provision of clauses 7 and 9. 
Restraint on Proceedings 
28     Paragraph 9 of the Order opens with a general restraint on any proceedings against 
the Interim Receiver or the property of the debtor. The Order then goes on to provide two 
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pages of single-spaced detail about the general restraint on proceedings, which is said to 
be "for greater clarity and without limitation". Paragraph 30 is on the same topic and to the 
same effect. Some general observations are appropriate. First of all, it is well known that s. 
69 through to s. 69.4 of the Act impose a general stay of proceedings during a bankruptcy. 
The provision of a stay is one of the central tenets of the bankruptcy system, as it allows 
the trustee to realize the assets of the debtor in an orderly way. However, it is significant 
that none of the sections providing a stay extend to an interim receivership. It has been 
suggested that absent a statutory authority the Court can control actions against a re-
ceiver, but not against the debtor: Toronto-Dominion Bank v. W-32 Corporation Limited 
(1983), 27 Alta. L.R. (2d) 37, 47 A.R. 174, 50 C.B.R. (N.S.) 78. 
29     The only restraint on proceedings relating to interim receiverships is to be found in s. 
215, and it merely states that no action shall be brought against the interim receiver for any 
action taken pursuant to the Act, without the leave of the Court. It should be noted that this 
is a prohibition against actions against the interim receiver, as opposed to actions against 
the property of the debtor. It is accordingly of some concern that the Applicant is seeking 
an order from the Court which provides a stay of proceedings in circumstances where Par-
liament has not seen fit to impose one. Nevertheless, I am satisfied that in most circum-
stances the orderly management of the affairs of the debtor will require some protection for 
the interim receiver from inappropriate litigation: see F. Bennett, Bennett on Receiverships 
(2d ed., 1999) at pp. 221-24. Any general stay should however make it clear that leave of 
the Court to sue may be obtained nunc pro tunc, to avoid the issues that arose in RoyNat 
Inc. v. Allan (1988), 61 Alta. L.R. (2d) 165, 69 C.B.R. (N.S.) 245. 
30     The second observation I would make about the Order is that while the preamble of 
paragraph 9 talks about "proceedings", the detail of the paragraph then goes beyond mat-
ters that would normally be considered "proceedings". While it may be a legitimate drafting 
technique in a contract to provide expansive and artificial definitions, it is generally inap-
propriate to do so in a court order, and it is certainly inappropriate to do so unless the Ap-
plicant specifically draws the provisions in question to the attention of the Court. 
31     I have already mentioned (supra, para. 24) paragraph 9(c), which deals with the 
rights of contracting parties, and not really with proceedings at all. In addition, paragraph 
9(b) states that proceedings "shall specifically include any access to or development of 
any utility right-of-way affecting the property or any part thereof". Counsel quite properly 
drew this provision to my attention, and indicated that it was an attempt to deal with the 
possibility that Atco might enter upon its right-of-way and install its high pressure gas line, 
before the Interim Receiver would have an opportunity to properly assess that issue. Since 
Atco is not opposing this order, I am no longer concerned about the substance of the 
paragraph. However, any provision like this one designed to have specific effect against 
one person should have been drafted naming the particular party (Atco), and it should not 
have been worded so generally as to cover any and all utility rights-of-way. Further, this 
specific provision should have appeared in a separate paragraph, to emphasize that it was 
an application for specific relief against a specific party, and was not simply a request for 
general powers for the Interim Receiver. I understand that the Interim Receiver and Atco 
are discussing this issue, and they may address the proper wording of the clause in the 
Order as required. 
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32     Paragraph 9(b) includes a prohibition against the termination of any permits or li-
censes affecting the debtor. This provision is of some concern, because there is no indica-
tion of what these licenses or permits may consist, and accordingly there can be no assur-
ance that the Court has any jurisdiction to interfere with them. However, licenses or per-
mits may well be in the same category as utilities and telecommunications, in that their 
termination might well affect the viability of the enterprise. I am therefore prepared to grant 
an order that no license or permit affecting the debtor should be terminated or suspended 
except on seven days' notice to the Interim Receiver. That would give the Interim Receiver 
sufficient time to seek whatever remedies might be available to it in the circumstances. 
33     Paragraph 9(g) of the order provides that no person may make demand upon, send 
notice to, or declare default with respect to the debtor or its property. The record does not 
establish that such a provision is necessary for the preservation of the estate. The sending 
of such notices can at most fix the legal rights of the parties. It will not involve physical in-
terference with the property of the debtor or its business. If persons have such rights, there 
is no obvious reason why the Court should intervene ex parte and take those rights away 
from them, especially in such a broad and general way. If it is a legal effect of an interim 
receivership that such rights may not be exercised, then this provision of the Order is re-
dundant in any event, and any purported exercise of the rights will presumably be ineffec-
tive. The Applicant is at liberty to address this issue if it can establish that any of the rights 
mentioned should be restrained. 
34     Paragraph 9(h) of the Order again has nothing to do with proceedings, but deals with 
deposits made by the Interim Receiver. There would appear to be no urgency in this re-
gard, and no reason to deprive people on an ex parte basis of whatever rights they may 
have. If the Interim Receiver wants to make deposits on conditions, it is free to do so. If 
any other specific problems arise, the Interim Receiver can apply for advice and directions. 
35     In summary, I am prepared to grant some general protection to the Interim Receiver 
against litigation. However, the provisions of the Order should provide that: 

a)  proceedings outstanding on the date of the Order are stayed for 30 
days, without affecting any steps taken before service of the Order; 

b)  proceedings commenced after the date of, but before service of the 
Order are stayed for 30 days from service; 

c)  after service of the Order a party may commence and serve new 
proceedings, but they may not be further prosecuted without leave 
of the Court. 

Expansive definitions that are not found in the Act should not be provided in the Order, ex-
cept that I am prepared to grant relief as set out in the first three lines of paragraph 9(b) as 
it may not be apparent to the untrained reader that realization remedies are "proceedings". 
I am prepared to grant an order restraining interference with utilities and telecommunica-
tions as previously indicated. I am also prepared to grant an order restraining interference 
with licenses as previously stated. The balance of paragraph 9 is unwarranted in the cir-
cumstances.
Employees 



Page 11 

36     Paragraph 11 of the Order, which is more than one page in length, deals with the 
rights of employees. No employees have been served with these proceedings, and they 
accordingly have no notice of this application. 
37     The status of employment contracts on the appointment of a receiver is somewhat 
unclear. Where the appointment is made privately under a security agreement, then con-
tracts of employment are not necessarily terminated: Griffiths v. Secretary of State for So-
cial Services, [1974] 1 Q.B. 468 at 485; Powdrill v. Watson, [1995] 2 A.C. 394 at 440. 
There is authority that a court directed receivership results in the automatic termination of 
employment contracts: Toronto-Dominion Bank v. Leonard Industries Ltd. (1983), 49 
C.B.R. (N.S.) 241 (Sask. Q.B); Central Trust Co. v. Major Properties Inc. (1987), 70 C.B.R. 
(N.S.) 288 (BCSC). But the leading case of Parsons v. Sovereign Bank of Canada, [1913] 
A.C. 160 (P.C., Ont.) at 171 suggests that termination is neither automatic nor universal: 

 ... The inference is that as between the company and the appellants the 
contracts continued to subsist. The receivers and managers were exercis-
ing the powers of continuing the business given to them under the orders 
of the Court by taking no actual steps to determine the relations between 
the company and the appellants. The state of matters was one totally dif-
ferent from that in Reid v. Explosives Co., Ltd. (1887), 19 Q.B.D. 264, 
where the appointment by the Court of receivers and managers was held, 
having regard to the character of the contract in that case, which was one 
of personal service, to have put an end to it. As Fry L.J., however, points 
out in his judgment at p. 269, even in the case of contracts of service it by 
no means follows as matter of principle that all such contracts are deter-
mined when a mortgagee takes possession. It is, for example, far from 
clear that in the absence of a bankruptcy the mere appointment, although 
compulsory, of a manager to continue in the name of the mortgagor the 
existing management of an agricultural estate would effect such a distur-
bance of the owner's possession as to determine the agreements with the 
farm labourers employed on the property. In the case of contracts to de-
liver paper, such as existed in the present case, there appears to be no 
reason for saying that the possession of the undertaking and assets, 
given by the order of the Court for the express purpose of carrying on the 
business, put an end to these contracts. The company remained in legal 
existence, and so did its contracts, until put an end to otherwise. 

The suggestion that employment contracts are terminated on a receivership is based on 
the common law rule that the personal nature of such agreements prevents their assign-
ment, a concept that appears somewhat artificial in the modern economy, and the context 
of the continuation of a business by a receiver. 
38     There is authority that a bankruptcy has the effect of terminating employment: Rizzo 
& Rizzo Shoes Ltd. (Receiver of) v. Rizzo & Rizzo Shoes Ltd. (Trustee of), [1991] 6 
W.W.R. 62, 81 Alta. L.R. (2d) 242, 119 A.R. 330, 8 C.B.R. (3d) 291. There does not ap-
pear to be authority to the same effect respecting an interim receivership under s. 47. In 
any event, if a party wishes to have legal rights declared and crystallized by court order, 



Page 12 

the rules of procedure require that the affected parties be given notice. This requirement of 
service cannot be avoided by an argument that the rights in question are "obvious". 
39     Paragraph 11 starts out by providing that all employment is "hereby" terminated. I am 
prepared to assume that the Interim Receiver may unilaterally terminate the employment 
of the employees. If the Interim Receiver did so, or if that is the legal effect of a receiver-
ship, it might well be appropriate on notice to seek a declaration of the Court to confirm 
that fact. However, that is a far different thing from asking the Court, by court order, to ter-
minate employees, or to declare that result, if only because there is no evidence on the re-
cord whatsoever to justify such action. A further problem arises in that an employee might 
be terminated by this Order, but not find out about the termination until sometime later 
when he or she is actually served with the Order. Accordingly, the provision for termination 
should not be included. The Interim Receiver may terminate employees if it wishes, and 
may apply for further relief on notice to affected employees. 
40     Paragraph 11 goes on to provide that if the Interim Receiver employs any person 
formerly employed by the debtor, the employment shall be deemed not to be continuous. 
The paragraph then goes on for many lines detailing the rights that such employees will 
not have. It goes on to provide that the Interim Receiver is not liable to the employees for 
any unpaid wages "whether pursuant to statute or common law". The Interim Receiver is 
essentially asking the Court to grant it a blanket exemption from the laws relating to em-
ployment, including any statutes. If the Interim Receiver is entitled to such immunity by op-
eration of the Bankruptcy and Insolvency Act, so be it. In that event the provision is merely 
declaratory and redundant. It is objectionably wide, abstract and theoretical, and I decline 
to exercise my discretion to grant declaratory relief on this basis, ex parte, even if the Ap-
plicant is right about the law. If the Applicant is not right about the law, then there is no ba-
sis on which the Court could sweep away the rights of all these unknown employees. I say 
no more about the substantive law except to note s. 5 of the Employment Standards Code, 
R.S.A. 2000 c. E-9: 

5.  For the purpose of this Act, the employment of an employee is 
deemed to be continuous and uninterrupted when a business, un-
dertaking or other activity or part of it is sold, leased, transferred or 
merged or if it continues to operate under a receiver or receiver 
manager. (emphasis added) 

Also relevant is s. 14.06(1.2) of the Bankruptcy and Insolvency Act, which deals with the 
continuation of employment by the Interim Receiver. The exact interplay of these two sec-
tions is complex, and while the Receiver might argue that the provincial provision is inap-
plicable for constitutional reasons, the very presence of these sections makes it inappro-
priate to include in the Order the sweeping words of paragraph 11. Section 14.06(1.2) 
does not exempt the debtor's estate or the Interim Receiver from all of the common and 
statutory law of employment. Nor does that section state that employment is "not continu-
ous"; it merely states that the Interim Receiver is not liable for certain claims ex officio. 
41     Paragraph 11 goes on to provide that if the Interim Receiver chooses to pay an em-
ployee, the employee is deemed to have assigned his or her rights to the Interim Receiver. 
Again, if the Interim Receiver wishes to obtain an assignment of rights from an employee, 
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that assignment should be obtained in writing from the employee, and not indirectly by a 
court order. 
42     In summary, the whole of paragraph 11 is overly broad, theoretical and abstract, and 
does not belong in an ex parte receivership order of this type. 
Environmental Risks 
43     The increased societal sensitivity to environmental damage and contamination cre-
ated new issues for receivers and trustees in bankruptcy. Particularly problematic were 
provisions in environmental legislation that imposed liability not only on those who con-
taminated property, but on those who thereafter came to own or control that property. In 
1992 Parliament addressed those problems by the new provisions found in s. 14.06 of the 
Bankruptcy and Insolvency Act, which provisions were modified and extended to interim 
receivers in 1997: see Marin and Ilchenko, "Environmental Liabilities of Trustees and Re-
ceivers" (1997), 14 Nat. Ins. Rev. 19. In addition to limiting the liability of trustees and in-
terim receivers for environmental damage, the Act now provides a super priority for the 
costs of environmental clean-ups. 
44     The case law on the environmental liability of receivers is sparse and inconsistent. In 
Bank of Montreal v. Lundrigans Ltd. (1992), 92 D.L.R. (4th) 554, 12 C.B.R. (3d) 170 (Nfld. 
S.C.) the Bank applied for an order appointing a receiver, but with a limit on the environ-
mental liability of the receiver to the net value of any contaminated property. It was submit-
ted that no receiver would take the appointment without this protection, or an indemnity for 
these risks that the Bank was not prepared to give. The issue was argued on notice to the 
federal and provincial governments, who opposed the order. The key finding of the Court 
was that the various pieces of environmental legislation in question did not purport to im-
pose liability for past environmental damage on receivers, as the definitions of those re-
sponsible for such damage did not expressly include receivers. On this interpretation of the 
legislation the order sought was merely declaratory of the law, namely that the environ-
mental liability of the receiver was limited to the net value of the assets. 
45     The Lundrigans case was not followed in Standard Trust Co. v. Lindsay Holdings 
Ltd., [1995] 3 W.W.R. 181, 29 C.B.R. (3d) 297 (BCSC). Lindsay was decided after the 
1992 amendments to the Bankruptcy and Insolvency Act provided some protection to trus-
tees, but before the 1997 amendments extended that protection to receivers. The applicant 
in Lindsay wanted an order exempting the receiver from all past, present and future envi-
ronmental liability, except for failure to comply with written directions from environmental 
regulators. Both levels of government were given notice, and opposed this blanket exemp-
tion from the law, and the effective delegation to the regulators of the environmental man-
agement of the assets in the estate. The Court in Lindsay held that environmental legisla-
tion did apply to receivers, even if they were not specifically named in the legislation. The 
Court held at paras 14 - 15: 

 Rather than suggest that the legislation must specifically include entities 
not intended to be made liable, the more logical approach would be to 
expect legislation to exclude those not liable. This is precisely the ap-
proach taken by Parliament with respect to trustees in bankruptcy. Under 
a recent amendment to the Bankruptcy and Insolvency Act, R.S.C. 1992, 
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c. 27, s. 9, the potential environmental liability of a trustee has been ex-
pressly limited. No similar limitation is given to receivers in any legislation 
and accordingly I conclude that the legislators intended them to fall within 
the ambit of environmental legislation. 

 To make the order requested the court would have to find jurisdiction 
within its own Rules, the Law and Equity Act or its inherent jurisdiction. 
Rule 47 provides that the court may appoint a receiver "either uncondi-
tionally or on terms ..." The Law and Equity Act empowers the court to 
appoint a receiver and the order may be made "on terms and conditions 
that the court thinks just." Neither of these, in my opinion, empowers the 
court to impose conditions that conflict with statutory duties, rights or li-
abilities.

The order was refused. 
46     In Alberta, it is clear that receivers are bound by environmental legislation. They are 
expressly included among the "persons responsible" mentioned in sections 1(tt)(iii) and 
134 (b)(vi) of the Environmental Protection and Enhancement Act, R.S.A. 2000, ch. E-12 
("E.P.E. Act"). The scope of the liability of a receiver was discussed by the Court of Appeal 
in Panamericana de Bienes y Servicos, S.A. v. Northern Badger Oil & Gas Limited (1989), 
81 D.L.R. (4th) 280, 80 C.B.R. (N.S.) 84 (Alta. C.A.). There is no basis for holding that a 
receiver in Alberta has any immunity for environmental damage beyond what is found in s. 
14.06, or the E.P.E. Act itself. As was held in Lindsay, the Court has no general jurisdiction 
to grant exemptions from statutes. 
47     The provisions of s. 14.06(2) are fairly short and have been reproduced supra, para-
graph 10. Essentially they provide that a receiver is only liable for environmental damage 
arising after the receiver's appointment and because of its gross negligence or wilful mis-
conduct. The Court is given no power to extend or limit the protection given. The Applicant 
has turned those brief provisions into over one page of text in the Order, encompassing 
clauses 22 through 28. 
48     The initial problem with the proposed environmental provisions in the Order is that 
they contradict other provisions of the Order. Paragraph 2 of the Order places all of the as-
sets of the debtor under the power of the Interim Receiver. Paragraph 28 then provides 
that the Order does not vest in the Interim Receiver care or control of any property which 
"may be" environmentally polluted. This latter clause is unacceptable, because at best it 
creates great uncertainty as to which properties are under the control of the Interim Re-
ceiver, and at worst it gives the Interim Receiver some sort of ex post facto right to elect 
whether it has been in control of property or not. Sections 14.06(4)(c) and 14.06(6) con-
template the abandonment of contaminated property by the receiver, which is the process 
that should be followed if this later becomes necessary. 
49     There would be nothing objectionable to a provision in the Order which essentially 
parallels s. 14.06(2) of the Bankruptcy and Insolvency Act. While such a provision might be 
redundant in legal terms, it is helpful to note those provisions in the Order. However, the 
Order as drafted goes considerably beyond this. First of all, it deems the Interim Receiver 
not to be an occupier for the purposes of "environmental legislation". The Bankruptcy and 
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Insolvency Act does no such thing. There is no indication what environmental legislation is 
being referred to, or whether the Court has any jurisdiction to make this type of declaration. 
No notice has been given to any Department of Environment or other regulator who might 
have an interest in the matter. These provisions are legislative in nature, in the sense that 
the Court is being asked to extend general and unlimited immunity to the Interim Receiver. 
50     Paragraph 23 of the Order does roughly parallel section 14.06(2) of the Bankruptcy 
and Insolvency Act. However, it goes further in that it states that the Interim Receiver's 
immunity comes into effect on the later of the appointment of the Interim Receiver, or the 
date the Interim Receiver goes into possession. Section 14.06(2) contains no such provi-
sion. Presumably if Parliament had intended to extend that type of immunity, it would have 
done so. 
51     Paragraphs 26 and 27 of the Order purport to define "Environmental Legislation" and 
"Adverse Environmental Condition". Parliament did not see fit to define either of these 
terms, and did not see fit to exempt trustees from all of the requirements of environmental 
legislation as implied by paragraph 23 of the Order. For example, I note that clause 
14.06(3) of the Act requires the Interim Receiver to make any reports or disclosures called 
for by such legislation. Counsel for the Applicant indicated that these definitions were to 
"provide comfort" to the Interim Receiver, and to clarify what the Act "really means". He 
indicated that receivers have more faith in court orders than in the ex post facto interpreta-
tion of statutory provisions. Whether that be so, Parliament did not see fit to define these 
terms, and I cannot see why the Court should do so prospectively and in a factual vacuum. 
52     Paragraph 25 of the Order limits the Interim Receiver's liability for environmental 
damage to the "Net Realizable Value of the Property" in the estate. Again, the Bankruptcy 
and Insolvency Act contains no such provision. If Parliament had intended a cap on the 
liability of receivers, it presumably would have provided for one. Furthermore, I note that 
the Net Realized Value of the property is defined in paragraph 29 as being net of the re-
muneration of the Interim Receiver and a number of other items including "distributions of 
proceeds". Accordingly, if the estate was only large enough to pay the secured creditors 
and the Interim Receiver's compensation, there would be nothing left and the Interim Re-
ceiver would be absolved of any liability whatsoever. After distribution of the assets, the 
Interim Receiver's liability is limited under the Order to the amount of its fees. I am unable 
to see on what basis the Court could grant this sort of relief ex parte and before the Interim 
Receiver has even gone into possession. 
53     In summary, the environmental clauses provided in this order are inappropriate. The 
Applicant is at liberty to insert a clause which essentially parallels the provisions of s. 
14.06(2) of the Act. 
General Protection of the Receiver 
54     Paragraph 29 purports to limit the liability of the Interim Receiver to the Net Realiz-
able Value of the estate. I have already commented on the breadth and effect of the defini-
tion of Net Realizable Value of the assets. 
55     Paragraph 29 purports to protect the Interim Receiver from all kinds of liability "what-
soever", including negligence and wilful misconduct. Paragraph 29 is so broad it even ap-
pears to protect the Interim Receiver if one of its employees negligently injured someone in 
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a motor vehicle accident while acting in the scope of the employee's duties. It contradicts 
s. 247 of the Act which requires the receiver to act honestly and in a commercially reason-
able manner. It purports to cap the liability of the Interim Receiver in connection with any 
environmental legislation, or labour or employment laws, something that s. 14.06(1.2) does 
not do. There is no obvious jurisdiction in the Court to exempt anybody from the general 
operation of statutes, or excuse liability for their own negligence, or to limit their liability. 
Apart from the environmental damage cases mentioned, there does not appear to be a de-
cision where it has been attempted. Even the Lundrigans case is based on the premise 
that it was merely declaratory of the law. There is no provision in the Bankruptcy and In-
solvency Act which provides any limit on the liability of receivers, whether tied to the net 
value of the estate or otherwise. There may situations, such as the one that arose in Lun-
drigans, where the public interest requires a receiver to wind up a high risk enterprise but 
no one will accept the assignment without some protection. Whether the Court can grant 
that protection will have to be decided when the point arises. But these protective clauses 
should not be included in all receivership orders as a matter of routine, and they should 
only be granted on notice to all governments and interested parties. In my view, the provi-
sions of Clause 29 are unjustified on this record. The Applicant may include in the Order a 
provision that paraphrases s. 215. A provision paraphrasing s. 247 should also be in-
cluded.
56     The indemnity in paragraph 16 is acceptable, but the reference to "gross negligence" 
should be a reference to "commercial reasonableness", the standard found is s. 247. 
Conclusion
57     In conclusion, the Applicant has established that it is entitled to an interim receiver-
ship order in accordance with s. 47 of the Bankruptcy and Insolvency Act. However, the 
order tendered for signature is overly broad, and overly declaratory and legislative in na-
ture. It purports to affect in general terms the rights of broad and undefined classes of par-
ties who have not received notice of this application. It goes far beyond what is necessary 
for the protection of the estate of the debtor. It attempts to provide the Interim Receiver 
with immunities and protections that are not authorized by statute. The Order as presently 
granted will be extended for a further five days from the date of these Reasons, during 
which time the Applicant can draft and submit a further order for signature. 
SLATTER J. 

APPENDIX
 Order of Smith, J. dated June 3, 2002 

DISTRICT OF ALBERTA COURT NO. 96892 
DIVISION NO. 1 ESTATE NO. _______ 

IN THE COURT OF QUEEN'S BENCH OF ALBERTA 
 IN BANKRUPTCY AND INSOLVENCY 
JUDICIAL DISTRICT OF EDMONTON 

IN THE MATTER OF 
 THE INSOLVENCY OF 
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BIG SKY LIVING INC. 

BEFORE THE HONOURABLE )   
MADAM JUSTICE L.P.L.J. SMITH ) ON MONDAY, THE 3RD 
IN CHAMBERS, LAW COURTS, ) DAY OF JUNE, 2002. 
EDMONTON, ALBERTA )   

ORDER APPOINTING INTERIM RECEIVER 
UPON the application of the HSBC BANK CANADA (the "Bank"); AND UPON having 

read the Affidavit of DAVID BELL, filed; AND UPON hearing counsel for the Bank; 
AND UPON IT APPEARING that the Bank has a security interest in all present and 

after-acquired personal property of BIG SKY LIVING INC. (the "Debtor"), and has a first 
mortgage registered against title to certain real property located in the Province of Alberta; 

AND UPON IT APPEARING that the Bank has sent to the Corporation the notice 
prescribed by Subsection 244(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3 
(as amended) (the "BIA"); 

AND UPON IT APPEARING to this Honourable Court that there is sufficient urgency 
and reason for abridging notice of this application; 

AND UPON IT APPEARING that it is necessary for the protection of the interests of 
the Bank and of the Debtor's estate that this Order be granted; 

And upon Big Sky not appearing, though served, Atco and Country Squire not ap-
pearing, though served, Engcon Holdings appearing on a watching brief; 

IT IS HEREBY ORDERED AND DECLARED THAT: 

1.  The time for service of the Notice of Motion and the Affidavit(s) is hereby 
abridged so that this Motion is properly returnable today and that further 
notice is hereby dispensed with. 

2.  Effective as of 12:01 a.m. Mountain Standard Time on the date hereof, 
KMPG Inc. is hereby appointed interim receiver pursuant to section 47(1) 
of the BIA (the "Receiver") without security of all of the property, assets 
and undertaking of the Debtor (collectively, the "Property"), with power to 
act at once to administer, manage, take control of, receive, preserve, pro-
tect, dispose of, deal with and sell the Property or any part thereof as it 
sees fit subject to further Order of this Court to the extent required herein, 
and the Receiver is hereby empowered and authorized to take posses-
sion and control of the Property, and any and all proceeds, receipts and 
disbursements arising out of or from the Property, and to act at once in 
respect thereof, until further Order of this Court. 

3.  The Debtor, its present and former officers, directors, solicitors, agents, 
custodians, managers, employees, servants, limited partners, sharehold-
ers, members, contractors, any persons acting on their instructions or be-
half including, without limitation, any accountants thereof or legal counsel 
thereto, and all other persons having notice of this Order (collectively, the 
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"Affected Persons"), shall forthwith grant access to and deliver posses-
sion of the Property of every nature and kind whatsoever, wheresoever 
situate to the Receiver including, without limitation: (a) all monies, cash 
on hand, cheques, post-dated cheques and remittances of any kind relat-
ing to the Property; (b) all books, securities, documents, contracts, ten-
ancy agreements, deeds, engineering drawings, papers, records, com-
puter records (including computer facilities and access codes) and ac-
counts of every kind relating thereto; and (c) any other records and infor-
mation of every kind and nature relating to the Property or the business 
carried on by the Debtor and to provide or permit the Receiver to make, 
retain and take away copies thereof, and to allow the Receiver immedi-
ate, continued and unrestricted access to the Property; and all of the 
aforesaid persons are hereby restrained and enjoined from disturbing or 
interfering with the Property or the Receiver and with the exercise by the 
Receiver of its powers and the performance by the Receiver of its duties 
hereunder and, to the extent required to effect the provisions hereof, all 
Affected Persons are hereby relieved of the powers conferred on all Af-
fected Persons by virtue of any office or position they may hold relating to 
the Debtor. 

4.  If the Debtor's records relating to the Property are stored in a computer 
(which term shall include any electronic data processing system, whether 
in the possession of the Debtor or a third party including, without limita-
tion, internet service providers ("ISP") accessible to any of the persons re-
ferred to in paragraph 3 of this Order, such persons shall, at the request 
of the Receiver, give the Receiver access to and assistance in retrieving 
such information in such manner as the Receiver, in its discretion, con-
siders reasonable and expedient. 

5.  Without limiting the generality of paragraphs 2 and 3 above, the Receiver 
shall be at liberty and is hereby authorized and empowered, but is not ob-
ligated, to take such steps on behalf of or in the name of the Debtor as it 
deems appropriate in respect of the Property, including, without limitation, 
any or all of the following, without the necessity for any further Order of 
the Court except in respect of transactions referred to in paragraph (f) 
hereof:

(a)  take possession of all or any part or parts of the Property; 
(b)  make arrangements with such agents, consultants, assistants and 

employees as the Receiver may consider necessary or desirable to 
secure their assistance in the exercise of the Receiver's powers and 
the performance of the Receiver's duties hereunder; 

(c)  carry on the business pertaining to the Property, including, without 
limiting the foregoing, the power to sell, lease, mortgage, manage, 
develop and operate the Property or any part or parts thereof in the 
ordinary course of business; 

(d)  obtain such appraisals of the Property or any part or parts thereof 
as the Receiver may, in its discretion, deem appropriate; 
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(e)  solicit offers to purchase the Property or any part or parts thereof, 
whether directly or indirectly through agents, auctioneers or liquida-
tors, whether for cash or on credit, privately or otherwise; 

(f)  sell, transfer or assign, whether on credit, by private tender, public 
auction or otherwise, or to lease or mortgage the whole of the Prop-
erty or any part or parts thereof in the ordinary course of business 
without Court approval, and out of the ordinary course of business 
with the approval of this Honourable Court first having been ob-
tained in respect of any sale in which the gross sale price exceeds 
$1 million and in any case without compliance with the provisions of 
Part V of the Personal Property Security Act, R.S.A. 2000, c.P-7 or 
any other notice, statutory or otherwise, which a creditor or other 
party may be required to issue in order to dispose of the collateral of 
a debtor, in respect of which notices the Receiver be and is hereby 
relieved;

(g)  take steps for the preservation and protection of the Property, in-
cluding, without restricting the generality of the foregoing, to pay any 
debts, claims, obligations or liabilities, of the Debtor which have pri-
ority over the claims of the Bank and to pay such other debts, 
claims, obligations or liabilities, of the Debtor as the Receiver 
deems necessary or advisable to protect or properly realize on the 
Property, provided that all of the aforementioned payments are to 
be allowed to the Receiver in passing its accounts and shall form a 
part of the Receiver's First Charge (as defined below) on the Prop-
erty;

(h)  complete or partially complete such repairs and improvements on 
the Property as the Receiver may, in its discretion, deem appropri-
ate;

(i)  employ and retain such agents, assistants, experts, auditors, advi-
sors, consultants, employees, solicitors and counsel, including legal 
counsel, as the Receiver may consider necessary or desirable and, 
in particular, but without limiting the generality of the foregoing, to 
retain a manager to, among other things carry out the management 
of some or all of the Property and to the extent that the Receiver 
employs any of the former employees of the Debtor, paragraph 11 
shall apply; 

(j)  receive, attorn and collect all monies and deposits now or hereafter 
owing to the Debtor pertaining to the Property; 

(k)  extend the time for payment of any monies now or hereafter due or 
owing to the Debtor pertaining to the Property, with or without secu-
rity, and to settle or compromise any such indebtedness; 

(l)  apply for any permits, licenses, approvals or permissions as may be 
required by any governmental authority with respect to the Property; 

(m)  assume any contracts, licenses, or permits to which the Debtor is a 
party or refrain from assuming same; 
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(n)  execute, sign, issue, endorse or negotiate in the name of and on 
behalf of the Debtor, or any of them, all necessary cheques, leases, 
bills of sale, transfers of land, conveyances, bills of lading, deeds 
and documents of whatever nature necessary or incidental to the 
exercise of the powers granted herein; 

(o)  purchase or lease such machinery, equipment, premises or other 
assets or supplies as may be necessary or desirable in the opinion 
of the Receiver to receive, manage, preserve, protect or realize 
upon the Property or any part or parts thereof; 

(p)  take such steps as in the opinion of the Receiver are necessary or 
appropriate to establish and maintain control over the Property or 
any part or parts thereof, including, but not limited to, the changing 
of locks and security codes, (including but not limited to computer 
access and security codes) the engaging of independent security 
personnel, the taking of physical inventories and the placement of 
adequate insurance coverage as required; 

(q)  pay ongoing costs or expenses incurred prior to, on or after the date 
of this Order which arise out of or in connection with the day to day 
use of the Property; 

(r)  take any steps, enter into any agreements or incur any obligations 
necessary or incidental to the exercise of the aforesaid powers and 
to disclaim, terminate or otherwise refuse to carry out any agree-
ment of the Debtor in connection therewith; 

(s)  register notice of this Order against title to the Property in the ap-
propriate registry offices; 

(t)  vote any shares and exercise any rights which the Debtor may have 
as a shareholder; 

(u)  make an assignment of all of the property of the Debtor for the gen-
eral benefit of its creditors pursuant to the BIA, or to consent to a 
Receiving Order against the Debtor and to act as Trustee in Bank-
ruptcy of the estate of the Debtor; 

(v)  file a Notice of Intention to Make a Proposal or a Proposal pursuant 
to the BIA or initiate reorganization or arrangement proceedings 
pursuant to the Companies' Creditors Arrangement Act, R.S.C. 
1985, c.C-36. as amended, the Alberta Business Corporations Act, 
R.S.A. 2000, c.B-9, as amended, or any other provincial or federal 
statute, and to participate fully in any such proceedings, which may 
include but is not limited to applying for an extension of any period 
of time within which the Debtor is required to file a Proposal or plan 
in any existing reorganization or arrangement initiated by the Debtor 
whether pursuant to the BIA or otherwise; 

(w)  to complete any sale which is pending as at the date of this Order, 
(i) on the basis that any representations and warranties to be given 
under any agreement of purchase and sale remain representations 
and warranties of the vendors named therein and shall not be or be 
deemed to be representations and warranties of the Receiver and 
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(ii) if necessary, with such changes or amendments as are deemed 
appropriate by the Receiver, without prior approval or further order 
of the Court, and to do or perform all acts or things necessary for 
the completion of such transactions; and 

(x)  abandon or surrender all or any part of the Property, including 
leased premises, in which case only the pro-rated portion of the oc-
cupation costs shall apply; 

6.  The Receiver may apply, from time to time, upon two (2) days notice to 
the persons affected for directions and guidance in the exercise of the 
Receiver's powers and the performance of its duties hereunder. 

7.  All persons, firms, or corporations, governments, governmental agencies, 
municipalities, counties and other entities of any kind or nature including 
without limitation all Affected Persons (collectively, the "Persons" and 
each a "Person") are each hereby restrained and enjoined until further 
Order of this Honourable Court from varying, amending, terminating, can-
celling or breaching any contracts or agreements with the Debtor in exis-
tence as of the date of this Order. 

8.  Without limiting the generality of the provisions hereof, no Person claim-
ing an interest in the Property or any part or parts thereof shall be at lib-
erty to exercise any rights in respect of such interest, including without 
limitation a right to possession of such Property or any part or parts 
thereof, except with the prior written consent of the Receiver or with leave 
of this Honourable Court being first obtained on at least seven (7) days 
notice to the Receiver. 

9.  Absent the consent of the Receiver, until further Order of this Honourable 
Court, no Proceedings (as hereinafter defined) shall be commenced, 
taken or proceeded with against the Receiver or the Property. For greater 
clarity and without limitation: 

(a)  any and all Proceedings (as hereinafter defined) commenced, taken 
or proceeded with or that may be commenced, taken or proceeded 
with by any Person, including, without limitation any of the Debtor's 
creditors, shareholders, employees, directors, officers, partners, 
joint ventures, beneficiaries, trustees, customers, clients, purchas-
ers, suppliers, consultants, agents, principals, lessors and lessees 
(including without limitation, lessors and lessees of real property 
and equipment), governments of any nation, province, state or mu-
nicipality or any other entity, exercising the executive, legislative, ju-
dicial, regulatory or administrative functions of or pertaining to gov-
ernment, whether federal, provincial, state or municipal, in Canada 
or elsewhere and any corporation or other entity owned or con-
trolled by or which is the agent of any of the foregoing or any other 
person, firm, corporation or entity wherever situate or domiciled, 
against or in respect of the Debtor or any Person who is from and 
after the date of this Order a director, officer or employee of the 
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Debtor, or in respect of any present or future Property shall be 
stayed and suspended; 

(b)  for the purposes of this Order, Proceedings shall mean and include, 
without limitation, any act or process of or connected to realization, 
seizure, repossession and/or any suits, actions, extra-judicial pro-
ceedings or remedies, enforcement processes or the termination, 
revocation, suspension or cancellation of any permits or licenses af-
fecting the Debtor, its business, operations, Property or other reme-
dies, and shall specifically include any access to or development of 
any utility right-of-way affecting the Property or any part thereof; 

(c)  all Persons having Agreements (as hereinafter defined) with the 
Debtor, are hereby restrained from accelerating, terminating, sus-
pending, modifying or cancelling such Agreements or the supply of 
goods and services and are also hereby restrained from exercising 
any right of distress, recession, set-off or consolidation of accounts 
in relation to any indebtedness or obligation in favour of the Debtor 
or from retaining goods, without the prior written consent of the Re-
ceiver or leave of this Honourable Court on proper notice to the Re-
ceiver. Without limiting the generality of the foregoing, all Persons 
are restrained until further Order of this Honourable Court from dis-
continuing or interfering with any utility or required services to or util-
ized by the Debtor (including telephone, facsimile or other commu-
nication services at the present numbers used by the Debtor in re-
spect of any Property), the furnishing of oil, gas water, heat or elec-
tricity, the supply of equipment, computer software, hardware sup-
port and electronic, internet access, electronic mail and other data 
services, so long as the Receiver pays (subject to the other provi-
sions of this Order) the normal prices or charges (other than secu-
rity or other deposits whether by way of cash, letter of credit or 
guarantee or otherwise, stand-by fees or similar items, which the 
Receiver shall have no obligation to pay or grant) for such goods 
and services received after the date of this Order as same become 
due and payable in accordance with present payment practices, or 
as may be hereafter agreed by the Receiver from time to time, or as 
otherwise may be provided for in this Order. Provided that nothing 
herein shall prohibit any Person from requiring immediate payment 
for goods, services, use of leased or licensed property or other 
valuable consideration provided after the date hereof, and all Per-
sons shall continue to perform and observe the terms and condi-
tions contained in any Agreements (as hereinafter defined) entered 
into with the Debtor whether in connection with any of the Property 
or otherwise; 

(d)  for the purposes of this Order, Agreement(s), shall mean and in-
clude any arrangement or agreement, written or oral, with the 
Debtor, including, without limitation, agreements or arrangements 
for the sale, supply, purchase or lease of goods and/or services (in-
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clusive of labour) and/or real property from, by or to the Debtor or 
with respect to any of the Property, or any service agreement, war-
ranty agreement, transportation agreement, rental agreement, col-
lective bargaining agreement, delivery agreement, consulting 
agreement, management agreement, insurance contract or agree-
ment and/or any similar contract or agreement; 

(e)  the right of any Person to commence or continue Proceedings in re-
spect of any encumbrance, security interest, tax, lien, charge, mort-
gage, hypothec, prior claim or other security held in relation to 
Property, or to any trust attaching to the Property, including the right 
of any Person to take any step in asserting or perfecting any right or 
interest is hereby restrained. Notwithstanding the foregoing or any 
other term of this Order, the Bank is at liberty to commence and 
continue any action for the enforcement of its security; 

(f)  the right of any Person to assert, enforce or exercise any option, 
remedy or right, including, without limitation, any right of dilution, 
buy-out, divestiture, repudiation, recession, forced sale, forced pur-
chase, acceleration, termination, suspension, modification, cancella-
tion, or right to revoke any qualifications or registration, howsoever 
such remedy, option or right arises and whether such remedy, op-
tion or right arises under or in respect of any Agreement or by rea-
son of any default under any Agreement, is hereby restrained; 

(g)  the right of all Persons to make demand upon, send notice to or de-
clare default with respect to the Debtor or the Property is hereby re-
strained;

(h)  any deposit made by the Receiver with any Person from and after 
the making of this Order, whether in an operating account or other-
wise and whether for its own account or for the account of any other 
entity, shall not be applied by such Person in reduction of or repay-
ment of any amount owing as of the date of this Order or which may 
become due on or before the date of this Order or in satisfaction of 
any interest, fees, charges or other amounts accruing in respect 
thereof, and such Person shall have no right of lien, set-off, coun-
terclaim, consolidation or other right in respect of such deposits, and 
such deposits shall be remitted to the Receiver. 

10.  The Receiver is hereby fully authorized and empowered, but not obli-
gated, to initiate, prosecute and continue the prosecution of any and all 
actions, applications, administrative hearings, arbitrations or proceedings 
as may in its judgment be necessary or desirable to properly receive, 
manage, operate, preserve, protect or realize upon the Property and to 
secure payment of rent and accounts from the Property, to defend all ap-
plications, proceedings, actions, administrative hearings or arbitrations 
now pending or hereafter instituted against the Debtor or the Receiver the 
prosecution or defence of which will in the judgment of the Receiver, be 
necessary to properly receive, manage, operate, protect, preserve or real-
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ize on the Property or to protect the administration by the Receiver of the 
Property, and to settle or compromise any such actions, applications, 
proceedings, administrative hearings or arbitrations which in the judgment 
of the Receiver should be settled or compromised. The authority hereby 
bestowed shall extend to such appeals or applications for judicial review 
as the Receiver shall deem proper and advisable in respect of any order 
or judgment pronounced in any such application, proceeding or action, 
administrative hearing or arbitration. 

11.  The employment of all of the employees of the Debtor, including without 
limitation, all employees on maternity leave, disability leave, layoff, tem-
porary leave or any other of approved absence is hereby terminated ef-
fective 11:59 p.m. on the day before the making of this Order. Notwith-
standing the appointment of the Receiver or the exercise of any of its 
powers or the performance of any of its duties hereunder, or the use or 
employment by the Receiver of any person in connection with its ap-
pointment and the performance of its powers and duties hereunder, the 
employment by the Receiver of any person formerly employed by the 
Debtor shall be deemed not to be a continuation of that person's em-
ployment and the calculation of any benefits or entitlements arising from 
that person's employment shall not be computed as though that person's 
employment continued after 11:59 p.m. on the day before the making of 
this Order and the Receiver is not and shall not be deemed or considered 
to be the same employer, a successor employer, related employer, com-
mon employer, representative or successor of the employer, deemed 
employer, sponsor or payer with respect to any of the employees of the 
Debtor or any of its subsidiaries or any former employees thereof within 
the meaning of any provincial, federal or municipal legislation or common 
law governing employment or labour standards, the treatment of persons 
in their capacities as employees, or labour or employment standards or 
workplace safety, or any other statute, regulation or rule of law or equity 
for any purpose whatsoever, or any collective agreement or other contract 
between the Debtor and any of its present or former employees. The Re-
ceiver shall not be liable to any of the employees of the Debtor for any 
unpaid pension or benefit contributions or for any wages (as "wages" are 
defined in the Employment Standards Code, R.S.A. 2000, c.E-9, or any 
other provincial statute governing labour or employment standards), sev-
erance pay, termination pay, vacation pay, holiday pay, or any other em-
ployee benefit or accrued incentive or entitlement, or any amount what-
soever arising from any of the employees' employment on the cessation 
or termination thereof, whether pursuant to statute or common law except 
for such amounts as the Receiver may specifically agree to pay. If the 
Receiver deems it necessary or advisable to make payment to the em-
ployees of the Debtor of any amounts on account of unpaid wages, sev-
erance pay, termination pay, vacation pay or any other employee benefit 
or accrued incentive and entitlement owing by the Debtor as at the date of 
this Order, the claims of the employees in respect of such amounts shall 
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be deemed to have been assigned to the Receiver for the purpose only of 
the Receiver asserting a claim against the estate of the Debtor and, in the 
event of the bankruptcy of the Debtor, the Receiver shall be entitled to file 
one or more proofs of claim in respect of such amounts which shall be 
accepted by the Trustee as valid claims pursuant to subsection 136(1 )(d) 
of the BIA. For greater certainty, such assignment shall not have the ef-
fect of granting to the Receiver any claims or rights against the present 
and former directors and officers of the Debtor. Further, by the granting of 
this Order, the business of the Debtor has not been and shall not be 
deemed to have been, nor treated as having been sold, but rather, such 
business or businesses will continue to be the business(es) of the Debtor 
until sold, in whole or in part, to a purchaser other than the Receiver and 
nothing in this order shall or shall be deemed to determine whether such 
a purchaser is or is not a successor employer of the Debtor's employees 
and former employees. 

12.  The Receiver shall pass its accounts from time to time and shall pay the 
balances in its hands as this Honourable Court may direct. 

13.  The Receiver's remuneration and any expenses which may be properly 
made or incurred by the Receiver in connection with the exercise of its 
powers and the performance of its duties hereunder (including without 
limitation fees and disbursements of its counsel on a solicitor and its own 
client basis) shall be allowed to the Receiver in the passing of its ac-
counts and shall form a first and specific, fixed ranking charge on the 
Property ranking in priority to any and all other charges or claims of the 
Bank or any other Person and all encumbrances subsequent thereto (the 
"Receiver's First Charge"). 

14.  The costs of the Bank in the preparation of this motion, and up to and in-
clusive of the hearing of this motion and the entry of this Order be as-
sessed as between a solicitor and his own client and the Receiver shall 
pay such costs, which shall be treated as an expense of the Receiver and 
be satisfied as contemplated herein. 

15.  The Receiver shall be at liberty, from time to time, to pay, from monies in 
its hands, costs and other expenses relating to the Property, including its 
own remuneration and disbursements and that of its legal counsel, 
whether incurred prior to or subsequent to the date of this Order. Any 
amounts so applied against the Receiver's remuneration and expenses 
shall constitute advances against the amounts allowed on the passing of 
the Receiver's accounts. 

16.  The Receiver is hereby indemnified out of the Property from and against 
all liabilities arising out of the performance of its duties as Receiver pur-
suant to the terms of this Order, save and except for any gross negli-
gence or willful misconduct on part of the Receiver with respect to such 
duties, and the Receiver shall have a charge on the Property for such in-
demnity in priority to all security, charges and encumbrances affecting the 
Property excepting only the Receiver's First Charge. 



Page 26 

17.  The Receiver shall be at liberty and is hereby empowered to borrow mon-
ies without personal liability from time to time as it may consider neces-
sary, not to exceed $2 million in principal amount in the aggregate, with 
such fees and at such rate or rates of interest as it deems advisable and 
for such period or periods as it may be able to arrange, for the purpose of 
exercising its powers and performing its duties. The monies authorized to 
be borrowed and interest thereon shall form a first specific, fixed charge 
on the Property and/or its proceeds ranking in priority to the charge of the 
Bank or any other Person and all encumbrances subsequent thereto, on 
the Property and/or its proceeds, but subject to the Receiver's First 
Charge and the rights of the Receiver to be indemnified out of the Prop-
erty with respect to its liability, expenses and its own remuneration prop-
erly incurred, as contemplated herein. 

18.  The monies authorized to be borrowed by this Order shall be evidenced 
by certificates substantially in the form of the draft certificate attached as 
Schedule "A" to this Order and may be in the nature of a revolving credit 
or term facility which the Receiver may pay off or re-borrow within the lim-
its of the authority hereby conferred. 

19.  All monies from time to time borrowed by the Receiver pursuant to this 
Order or any further order of this Honourable Court, and all Receiver's 
Certificates representing the same or any part thereof, shall rank pari 
passu.

20.  Any security granted by the Receiver in connection with its borrowings 
shall not be enforced without leave of this Honourable Court first being 
obtained upon seven (7) days notice to the Receiver. 

21.  Notwithstanding any other provision contained in this Order, the Receiver 
shall be protected by the terms and provisions of the BIA including with-
out limitation, section 14.06 of the BIA, as amended. 

22.  The Receiver is not and shall not be deemed to be an owner, occupier or 
other person responsible in respect of any of the Property for any purpose 
including, without limitation, for purposes of Environmental Legislation. 

23.  The Receiver shall not be liable under Environmental Legislation in re-
spect of any Adverse Environmental Condition (as defined below) with re-
spect to the Property or any part thereof that arose or occurred before the 
latter of the date of appointment of the Receiver or the date the Receiver 
goes into possession of the Property, if applicable. 

24.  The Receiver shall not be liable under Environmental Legislation, in rela-
tion to its position as Receiver, in respect of any Adverse Environmental 
Condition at the Property or any part thereof that arose, occurred or con-
tinued after the time of appointment of the Receiver unless such Adverse 
Environmental Condition has been caused by gross negligence or willful 
misconduct of the Receiver. 

25.  Notwithstanding paragraph 24, the Receiver shall not be liable beyond 
the Net Realized Value of the Property (as defined in Paragraph 29 be-
low) under any Environmental Legislation in respect of any Adverse Envi-
ronmental Condition with respect to the Property or any part thereof ex-
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cept that which has been caused by the gross negligence or willful mis-
conduct of the Receiver. 

26.  For purposes of this Order, the term "Environmental Legislation" shall 
mean any federal, provincial or other jurisdictional legislation, statute, 
regulation, guideline, standard, or rule of law or equity respecting the pro-
tection, conservation, enhancement, remediation or restoration, rehabilita-
tion or assessment of the environment or relating to the disposal of waste 
or other contamination, which may have application in any province or 
state in which the Debtor carries on business and any orders or directions 
made pursuant to any of the foregoing. 

27.  For purposes of this Order, the term "Adverse Environmental Condition" 
shall include, without limitation, any injury, harm, damage, impairment or 
adverse effect to the environmental condition of the Property and the 
unlawful storage, spillage, discharge, release, deposit or disposal of any 
substance which may cause an adverse effect including, without limita-
tion, hazardous substances, waste or other contamination on or from the 
Property.

28.  Nothing herein contained shall vest in the Receiver the care, ownership, 
control, charge, occupation, possession, responsibility or management, 
nor require the Receiver to take care, ownership, control, charge, occupa-
tion, possession, responsibility or management, of any of the Property 
which may be environmentally polluted or contaminated or where a pol-
lutant or contaminant, is or may become present or from which any spill, 
discharge, release or deposit of a substance emanates, contrary to any 
Environmental Legislation or which is the subject of any Adverse Envi-
ronmental Condition. 

29.  Any liability of the Receiver whatsoever, including in respect of any form 
of negligence and willful misconduct, and whether in its personal capacity 
or in its capacity as Receiver and whether arising out of or from its ap-
pointment or the exercise of its powers hereunder, including without limi-
tation, arising in connection with Environmental Legislation, or labour or 
employment laws, shall be limited in the aggregate to the Net Realized 
Value of the Assets in the possession of the Receiver and, after distribu-
tion thereof, in respect of claims in respect of gross negligence and willful 
misconduct, only to the total assessed fees of the Receiver. "Net Real-
ized Value of the Assets" shall be the cash proceeds actually received by 
the Receiver from the operation and disposition of the Assets, after de-
ducting all costs and expenses properly incurred in connection therewith, 
including the remuneration and expenses of the Receiver and the fees 
and disbursements of its counsel, on a solicitor and its client basis, and 
any monies borrowed by or other indebtedness incurred by the Receiver 
pursuant to this Order and all interest thereon paid out of such proceeds, 
and any distributions of such proceeds. 

30.  No person shall commence any proceedings concerning the affairs of the 
Debtor or the Receiver's performance or alleged failure to perform its du-
ties under this Order without first obtaining leave of this Honourable Court 
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by motion made on not less than seven (7) days notice to the Debtor and 
the Receiver. 

31.  The Registrar of Land Titles for the North Alberta Land Registration Dis-
trict is hereby directed, notwithstanding Section 191 of the Land Titles 
Act, R.S.A. 2000, c.L-4, to effect registration of this Order, or any convey-
ance or Transfer of Land or instrument executed by the Receiver pertain-
ing to land owned by the Debtor. 

32.  The Receiver is at liberty, and is hereby authorized and empowered to 
apply, upon such notice as it may consider necessary or desirable, to any 
other courts or tribunals in any other jurisdictions, both foreign and do-
mestic, including any Province in Canada, the Federal Court and any for-
eign court, tribunal or administrative body, for orders aiding, assisting or 
recognizing the appointment of the Receiver and confirming the powers of 
the Receiver in any other jurisdiction or jurisdictions, and all courts of all 
such jurisdictions, both foreign and domestic, are hereby respectfully re-
quested to make such orders and provide such other aid, assistance and 
recognition to the Receiver, as an officer of this Honourable Court, as 
they may deem necessary or appropriate in furtherance of this Order or 
any subsequent Order in this proceeding. For the purposes of s. 304 of 
the U.S. Bankruptcy Code, the Receiver is the foreign representative of 
the Debtor. 

33.  This order expires on Friday, June 7, 2002 at noon unless it is renewed in 
chambers, and it is now put over to Friday, June 7/02, at 10:00 am cham-
bers.

 [Smith, J. deleted the draft paragraph 33, which read: Any person af-
fected by this Order may move on seven (7) days notice to the Receiver 
and the parties affected to amend any provision of this Order provided 
that the moving party brings such motion forthwith after the matter at is-
sue becomes known to that moving party.] 

34.  The Bank is hereby given leave to file the Motion and Affidavit in connec-
tion with the application which has resulted in the granting of this Order, 
and proof of service thereof, after the time prescribed by Rule 13 of the 
General Rules of the BIA. 

"L.P.L. J. Smith" JUSTICE OF THE COURT 
OF QUEEN'S BENCH OF ALBERTA IN BANKRUPTCY 
AND INSOLVENCY 

ENTERED this 3rd day of 
 June, 2002. 

"W. Breitkreuz" 
 REGISTRAR IN BANKRUPTCY 

SCHEDULE "A" 
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AMOUNT $ RECEIVER CERTIFICATE NO. 

1.  THIS IS TO CERTIFY that KPMG Inc., the Interim Receiver (the "Re-
ceiver") over the assets, property and undertaking of ______________ 
(the "Property"), appointed by an Order of the Court of Queen's Bench of 
Alberta dated the __________ day of ________, 20_____ made in an ac-
tion having court file number __________ (the "Order"), acknowledges 
that as Receiver it is indebted to ___________ (the "Lender") on account 
of this certificate in the maximum principal sum of $__________, which 
the Receiver is authorized to borrow under and pursuant to the Order. 

2.  The principal sum which may from time to time be outstanding on account 
of this certificate is payable on demand with interest thereon calculated 
and payable monthly on the ________ day of each and every month at 
the rate of __________ per annum (both after as well as before demand) 
to the date of payment. The first payment of interest shall be calculated 
for the period commencing __________ and shall be payable on the 
__________ of _________. 

3.  The principal sum with interest thereon is by the terms of the Order, to-
gether with the principal sums and interest thereon of all other certificates 
issued by the Receiver pursuant to the Order or to any further order of the 
Court, a charge upon the whole of the Property, together with all other 
assets and property which are now or may hereafter be in the custody 
and control of the Receiver (the "Charge"), in priority to the security inter-
ests of HSBC BANK CANADA and all subsequent encumbrances thereto, 
but subject to the right of the Receiver to indemnity out of the Property in 
respect of its remuneration and its expenses and legal costs properly in-
curred.

4.  Until the Lender delivers or issues a written notice to the Receiver pursu-
ant to paragraph 2 above, the Receiver may borrow, repay and reborrow, 
and the Lender may advance on account of this certificate such principal 
sums as the Receiver may require; provided that the principal outstanding 
shall at no time exceed $1. 

5.  From time to time and at any time, the Receiver may make such pay-
ments on account of principal sum outstanding as it considers appropriate 
or desirable without any penalty. 

6.  All sums payable in respect of principal and interest under this certificate 
are payable at ___________. 

7.  Until all liability in respect of this certificate shall have been terminated, no 
certificates creating charges ranking or purporting to rank in priority to this 
certificate shall be issued by the Receiver to any person other than the 
Lender, without the prior written consent of the Lender. 

8.  All liability in respect of the whole or any part of the principal sum for 
which this certificate is issued and interest thereon shall at any time or 
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from time to time be terminated on tender to the Lender of the out-
standing balance of the principal sum together with interest accrued 
thereon to the date of tender. 

9.  The Charge shall operate so as to permit the Receiver to deal with the 
Property and all other assets and property coming under the control of the 
Receiver as authorized by the Order and as authorized by any further or 
other order of the Court. 

10.  Notwithstanding any other provisions hereof, the Charge created hereby 
shall not cease to operate or be or be deemed to be void by reason of the 
principal sum outstanding hereunder becoming or being zero at any time 
or from time to time. 

11.  The Receiver does not undertake and it is not under any personal liability 
to pay any sum in respect of which it may issue certificates under the 
terms of the Order. 
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