Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUFPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS INC.,
ATCON VENEER PRODUCTS INC.,, ATCON LOGISTICS INC,, ATCON
CONSTRUCTION INC,, ATCON MANAGEMENT SERVICES INC., ATCON CIVIL LTD,,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of

New Brunswick
APPLICANT

-and —

ATCON GROUP INC.,, ATCON HOLDINGS INC.,, ATCON
PROPERTY HOLDINGS INC., ATCON VENEER PRODUCTS
INC., ATCON LOGISTICS INC,, ATCON CONSTRUCTION
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD. ATCON
STRUCTURES INC. AND ENVIREM TECHNOLOGIES INC,,
all of which are carrying on business in the Province of New
Brunswick

RESPONDENTS

RECORD ON MOTION
dated November 18, 2010

ON BEHALF OF THE MOVING PARTY,
ERNST & YOUNG INC., for the motions returnable
November 23, 2019 at 9:30 a.m. AST



INDEX



Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC,, ATCON HOLDINGS INC.,, ATCON PROPERTY HOLDINGS INC,,
ATCON VENEER PRODUCTS INC, ATCON LOGISTICS INC, ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL LTD,,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC,

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankrupicy and Insolvency Act, R.S8.C. 1985, c.
B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of

New Brunswick
APPLICANT

-and —

ATCON GROUP INC., ATCON HOLDINGS INC,, ATCON
PROPERTY HOLDINGS INC., ATCON VENEER PRODUCTS
INC, ATCON LOGISTICS INC., ATCON CONSTRUCTION
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD.,, ATCON
STRUCTURES INC. AND ENVIREM TECHNOLOGIES INC.,
all of which are carrying on business in the Province of New
Brunswick

RESPONDENTS

INDEX



Schedule “A”
Schedule “B”

Schedule “C”

Appendix “A”
Appendix “B”
Appendix “C”

Appendix GGD!Q

Appendix “E”
Appendix “F”

Appendix “G”

Appendix “H”
Appendix “1”
Appendix “J”
Appendix “K”

Appendix “L”

DOCUMENT

Notice of Motion dated November 18, 2010 and returnable November
23,2010

Service List
Draft Order re Sun Life Policy

Draft Order re QOPI Shares

Eleventh Report of the Receiver dated November 17, 2010

Service New Brunswick Corporate Affairs Registry Database listing for
Atcon Group Inc. as of July 8, 2010

Service New Brunswick Corporate Affairs Registry Database listing for
Atcon Group Inc. (Reference Number 504040) as of July 8, 2010

Sun Life Financial life insurance policy, policy number LI-R656,057-5
(“Sun Life Policy™)

Letter dated May 5, 2010 from the Receiver to Sun Life Financial

E-mail dated June 3, 2010 from the Receiver.to Mr. Robert W. Tozer
(“Mr. Tozer”)

Letter dated June 4, 2010 from Mr. Tozer’s counsel to Sun Life
Financial '

Letter dated June 4, 2010 from Sun Life Financial to the Receiver

Letter dated June 8, 2010 from the Receiver’s counsel to Sun Life
Financial

Letter dated June 8, 2010 from the Receiver’s counsel to Mr. Tozer’s
counsel

Letter dated June 9, 2010 from Mr. Tozer’s counsel to the Receiver’s
counsel

Letter dated June 23, 2010 from the Receiver’s counsel to Mr. Tozer’s
counsel

Letter dated July 7, 2010 from the Receiver’s counsel to Mr. Tozer’s
counsel



TAB

Appendix “A”

Appendix “B”

Appendix “C”

Appendix “D”

Appendix “E”

Appendix “A”

Appendix “B”
Appendix “C”
Appendix “D”

Appendix ‘GE33

DOCUMENT
Twelfth Report of the Receiver dated November 17, 2010
OPI AB (“OPI”) share certificates numbered 1-1,000

Securities Pledge Agreement dated June 30, 2009 in favour of The Bank
of Nova Scotia

Securities Pledge Agreement dated April 4, 2006 in favour of MG
Stratum Fund III, Limited Partnership

Securities Pledge Agreement dated April 4, 2006 in favour of Roynat
Capital Inc,

~ Assignment of credit agreements, loans and security dated June 30,

2009

OPI Proposal by the Board to Decide About New Share Issue,
Agreement for Set-Off, Extra General Meeting Minutes, Report by the
Board, and Subscription List, each dated November 3, 2003

Letter dated March 24, 2010 from the Receiver’ls counse] to Mr., Tozer’s
counsel

Letter dated June 29, 2010 from the Receiver’s counsel to Mr. Tozer’s
counsel

Thirteenth Report of the Receiver dated November 18, 2010

Tenth Report of the Receiver dated October 22, 2010 (without
appendices)

Approval and Vesting Order of Justice Riordon dated October 28, 2010
Order of Justice Riordon dated March 22, 2010
Equipment Certificate dated March 25, 2010

Financing Proposal dated April 15, 2008 from Caterpillar Financial
Services Limited (“Caterpillar’) to Atcon Construction Inc. (“Atcon
Construction™)

Security Agreement dated April 28, 2008 granted by Atcon
Construction in favour of Caterpillar

Promissory Note dated May 27, 2008 granted by Atcon Construction in
favour of Caterpillar



TAB 1



COURT FILE NO.: N'M/17/10

IN THE COURT OF QUEEN'S BENCH
OF NEW BRUNSWICK

IN BANKRUPTCY AND INSOLVENCY

JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE
RECEIVERSHIP OF:

ATCON GROUP INC,, ATCON
HOLDINGS INC., ATCON PROPERTY
HOLDINGS INC., ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS
INC., ATCON CONSTRUCTION INC,,
ATCON MANAGEMENT SERVICES
INC,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The
Judicature Act, R.S.N.B. 1973, Ch. J-2,
Rule 41, Rules of Court, New Brunswick
and Section 243 of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian
chartered bank with a registered office in the
City of Saint John, Province of New
Brunswick

(Applicant)

~and-

COUR DU BANC DE LA REINE
DU NOUVEAU-BRUNSWICK

DIVISION DE PREMIERE
INSTANCE

CIRCONSCRIPTION
JUDICIAIRE DE MIRAMICH

ENTRE:



-7

ATCON GROUP INC., ATCON
HOLDINGS INC., ATCON PROPERTY
HOLDINGS INC., ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS
INC., ATCON CONSTRUCTION INC,,
ATCON MANAGEMENT SERVICES
INC., ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC. all of which are
carrying on business in the Province of New
Brunswick

(Respondents)

-and —

IN THE MATTER OF THE
APPLICATION OF ERNST & YOUNG
INC. in its capacity as Court-appointed
receiver and receiver and manager of the
property, assets and undertakings of the
Respondents.

NOTICE OF MOTION
(FORM 37A)

TO:

The Persons on the Service List attached
hereto as Schedule “A” to this Notice of
Motion

Ernst & Young Inc, in its capacity as receiver
and receiver and manager of the property,
assets and undertakings of the Respondents
(the “Receiver”) will apply to the Court of
Queen’s Bench, at 673 King George
Highway, Miramichi, New Brunswick on
Tuesday, November 23, 2010 at 9:30 am AST
for the following relief:

AVIS DE MOTION
(FORMULE 37A)

DESTINAIRE:

Le

le

demandera a la Cour &



(a) an Order, substantially in the form of draft Order attached as Schedule “B” to
this Notice of Motion:

Y

iii)

abridging and validating the timing and method of service of the Notice
of Motion, the Receiver’s Eleventh Report to the Court dated November
17, 2010 (the “Eleventh Report”), and the Record on Motion, if
necessary, so that this Motion is properly returnable and further service
is dispensed with;

authorizing and directing Sun Life Financial to terminate the Sun Life
Policy (as defined below) and pay the cash surrender value of the Sun
Life Policy to the Receiver; and

authorizing and empowering the Receiver to utilize the cash surrender
value of the Sun Life Policy for the purpose of making payments
(including interim payments) required or permitted by the Receivership
Order;

(b) an Order, substantially in the form of draft Order attached as Schedule “C” to
this Notice of Motion:

i)

abridging and validating the timing and method of service of the
Notice of Motion, the Receiver’s Twelfth Report to the Court dated
November 17, 2010 (the “Twelfth Report”), and the Record on
Motion, if necessary, so that this Motion is properly returnable and
further service is dispensed with;

declaring that:

i. Atcon Group (as defined below) is the owner of all of the issued
and outstanding shares of OPI (as defined below);

ii. the only physical share certificates received by Atcon Group with
respect to OPI were the December 2000 Share Certificates (as
defined below), and no share certificates were physically created
and issued to or received by Atcon Group or any other person with
respect to the November 2003 Share Issuance (as defined below);

iii. directing that Mr. Robert Tozer and all existing and former
officers and directors of any of the Respondents and all other
persons render such assistance as the Receiver may request in
connection with Atcon Group’s sharcholdings in OPI, the
Receiver’s efforts in connection with the sale of the OPI
shareholdings, and Atcon Group’s interests in Vanerply (as
defined below); and

iv. seeking the aid and assistance of the courts and administrative or
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regulatory tribunals or authorities in Sweden in connection with
possession, control and sale of the OPI shareholdings and Atcon
Group’s interests in Vanerply by the Receiver; and

(c) such further and other relief as may be just.

The grounds upon which the Receiver relies are as follows:

Sun Life Policy

1.

OPI

The relief sought by the Receiver is appropriate in the circumstances and is in
accordance with the provisions of the Receivership Order granted in these
proceedings, the jurisdiction of the Court under the Barnkruptcy and Insolvency Act
and the inherent jurisdiction of the Court.

Atcon Group Inc. (“Atcon Group™) is the named beneficiary under Sun Life
Financial life insurance policy number LI-R656,057-5 insuring the life of Mr.
Robert W. Tozer (the “Sun Life Policy™).

Based on the books and records of Atcon Group, and the Receiver’s discussions
with certain former members of management and employees of the Respondents
and representatives of The Bank of Nova Scotia and Sun Life Financial, the
Receiver understands that the Sun Life Policy, and the cash surrender value under
the policy, is the Property of Atcon Group.

The Receiver is not aware of any documentation or information that supports an
assertion by Mr. Tozer that the Sun Life Policy was held in trust for his benefit as
part of his employment package. To the contrary, Mr. Tozer’s T4 Statements for
the tax years 2008 and 2009 do not make any reference to an employment benefit,
and the insurance premiuvms were paid via an offset mechanism against the
dividends under the Sun Life Policy that accrued to the benefit of Atcon Group as
beneficiary.

Mr. Tozer has not complied with the Receiver’s request dated June 23, 2010 to
provide information that supports his assertion to the Receiver so that the
Receiver could consider the information prior to bringing this matter to the
attention of the Court.

The relief sought by the Receiver is appropriate in the circumstances and is in
accordance with the provisions of the Receivership Order granted in these
proceedings, the jurisdiction of the Court under the Bankruptcy and Insolvency Act
and the inherent jurisdiction of the Court.
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OPI AB (“OPI”) is a Swedish corporation that operated primarily as a holding
company, with its primary asset being the shares of Vanerply AB (“Vanerply”).
Vanerply is a wholly-owned subsidiary of OPI and a manufacturer and distributor
of plywood, including flooring plywood, roofing plywood and drywall plywood,
for the domestic Swedish market as well as the export market.

The Receiver understands that there are 2,000 issued and outstanding shares of
OPI. Of the 2,000 issued and outstanding shares, 1,000 shares, represented by
share certificates numbered 1-1,000, were acquired by a predecessor of Atcon
Group on December 15, 2000 (the “December 2000 Share Certificates™). The
December 2000 Share Certificates have been pledged to, and are in the

- possession of, The Bank of Nova Scotia (the “Bank™).

10.

I1.

12.

13.

The Receiver has been informed that 1,000 shares of OPI were issued to Atcon
Group in November 2003 (the “November 2003 Share Issuance”) pursuant to
the corporate documents attached as Appendix “C” to the Twelfth Report. The
Receiver has reviewed the books and records of Atcon Group and has consulted
with former employees of the Respondents, Swedish counsel to the Receiver, the
Bank and its counsel, the Province of New Brunswick and OPI’s auditors, among
others. The Receiver reports that there is no evidence that physical share
certificates were created and issued to Atcon Group in respect of the November
2003 Share Issuance. Additionally, there is no evidence that Atcon Group has
transferred its interest in the 1,000 shares of OPI acquired in connection with the
November 2003 Share Issuance.

A sales process is currently ongoing in Sweden to find a going concern buyer for
the Vanerply business through the sale of the shares of OPI. The Receiver’s
ability to make progress with respect to the sale of the shares of OPI and hence
the sale of Vanerply as a going concern has been affected by questions with
respect to the shareholdings of OPI and whether physical share certificates were
issued to Atcon Group in connection with the November 2003 Share Issuance,
and whether Atcon Group’s interest in such shares has been transferred.

The Receiver, in accordance with the provisions of the Receivership Order, has
requested that Mr. Tozer confirm whether physical OPI common share
certificates were created and issued to Atcon Group in connection with the
November 2003 Share Issuance, and if so, arrange for the delivery of such share
certificates to the Receiver.

To date, Mr. Tozer has not provided the information requested by the Receiver in
connection with the Property of Atcon Group, notwithstanding the provisions of
the Receivership Order. ‘ '

It is the Receiver’s view that Mr. Tozer may have and should have information as
to whether an additional 1,000 OPI share certificates were physically created and
issued to Atcon Group, as he was the director, officer and shareholder of Atcon
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Group and director and signing authority of OPI.
14. The Receiver relies on:

a) the Rules of Court , as amended, including but not limited to Rules 1.03,
2.01,2.02 and 3.02;

b) the Judicature Act, R.S.N.B. 1973, ¢. J-2, as amended, and

15. Such further and other grounds as counsel for the Receiver may advise and this
Honourable Court may permit.

UPON the hearing of the motion the A T'audition de la motion, les affidavits
following affidavit or other documentary ou les auires preuves littérales
evidence will be presented: _ suivantes seront présentées:

(1) The Eleventh Report;
(2) The Twelfth Report;

(3) The Thirteenth Report of the
Receiver dated November 18,
2010; and

(4) Such further and other affidavits
or documentary evidence as
counsel for the Receiver may
advise and this Honourable Court

may permit.
You are advised that: Sachez que:
(a) you are entitled to issue (a) vous avez le droit d'émettre des
documents and present documents et de présenter votre
evidence at the hearing in preuve & l'audience en frangais, en

English or French or both; anglais ou dans les deux langues;



(b) the applicant intends to proceed
in the English language; and

(¢)  if youintend to proceed in the
other official language, an
interpreter may be required and
you must so advise the Clerk at
least 5 days before the hearing.
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(b) le demandeur & 'intention d'utiliser
la langue anglais; et

(c) sivous avez l'intention d'utiliser
l'autre langue officielle, les services
d'on interpréte pourront étre requis
et vous devrez un aviser le greffier
au moins 5 jours avant l'audience.

DATED at Toronto, Ontario, this 18" day of November, 2010

BORDEN LADNER GERVAIS LLP

Barristers and Solicitors
Scotia Plaza

40 King Street West
Toronto, Ontario M5H 3Y4

MICHAEL J. MACNAUGHTON
Tel: (416) 367-6646

Fax: (416) 682-2837

LSUC # 25889U

CRAIG J. HILL
Tel: (416) 367-6156
Fax: (416) 361-7301
LSUC # 31888K

SAM P. RAPPOS
Tel: (416) 367-6033
Fax: (416) 361-7306
1.SUCH 513998

Counsel to Ernst & Young Inc.,
the Court-appointed Receiver
of the Respondents

HODMAWCDOCS\TOR01\450200301

B Qo

SAM P. RAPPOS
BORDEN LADNER GERVAIS LLP
Solicitors for the Receiver
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IN THE COURT OF QUEEN’SBENCH OF NEW BRUNSWICK

TRIAL DIVISION

JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, ASAMENDED

- and -

IN THE MATTER OF ATCON CONSTRUCTION INC.,
ATCON INDUSTRIAL SERVICES INC., ATCON
MANAGEMENT SERVICES INC., ATCON CIVIL LTD.,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES
INC., ENVIREM TECHNOLOGIES INC. all of which are
carrying on businessin the Province of New Brunswick

- AND —

INTHE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS |INC., ATCON VENEER
PRODUCTS INC, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON INDUSTRIAL SERVICES
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD., ATCON
STRUCTURESINC. and ENVIREM TECHNOLOGIESINC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B.
1973, Ch. J-2, Rule 41, Rules of Court, New Brunswick and
Section 243 of the Bankruptcy and I nsolvency Act, R.S.C. 1985,
c. B-3

SERVICE LIST
(as of November 18, 2010)



COX & PALMER

Purdy's Wharf, Tower |
1100-1959 Upper Water Street
Halifax, NS B3J3N2

Robert G. MacKeigan, Q.C.

Tel: (902) 491-4121

Fax: (902) 421-3130

E-mail: robbie@coxandpal mer.com

J. CraigMcCrea, Q.C.

Tel: (902) 491-4120

Fax: (902) 421-3130

E-mail: cmccrea@coxandpal mer.com

Counsel to The Bank of Nova Scotia

BORDEN LADNER GERVAISLLP
Scotia Plaza

40 King Street West

Toronto, ON M5H 3Y4

Michael J. MacNaughton

Tel: (416) 367-6646

Fax: (416) 682-2837

E-mail: mmacnaughton@blg.com

Craig J. Hill

Tel: (416) 367-6156
Fax: (416) 361-7301
E-mail: chill@blg.com

Sam P. Rappos

Tel: (416) 367-6033

Fax: (416) 361-7306
E-mail: srappos@bl g.com

Counsel to Ernst & Young Inc., the Court-

Appointed Monitor and Receiver

COX & PALMER

Brunswick Square, Suite 1500
1 Germain Street, PO Box 1324
Saint John, NB E2L 4H8

Josh J.B. McElman
Tel: (506) 633-2708
Fax: (506) 632-8809
E-mail: jmcelman@coxandpal mer.com

ERNST & YOUNG INC.
The Fortis Building

139 Water Street, 7th Floor
St. John's, NL A1C 1B2

Paul D. Hickey

Tel: (709) 570-5404

Fax: (709) 722-1758

E-mail: paul.d.hickey@ca.ey.com

George C. Kinsman
Tel: (902) 421-6282
Fax: (902) 420-0503
E-mail: george.c.kinsman@ca.ey.com

Brian M. Denega

Tel: (416) 943-3058

Fax: (416) 943-3300

E-mail: brian.m.denega@ca.ey.com

Mathew M. Harris
Tel: (902) 421-6255
E-mail: mathew.m.harris@ca.ey.com

Court-appointed Monitor and Receiver
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OFFICE OF THE ATTORNEY GENERAL
Legal Services Branch

Province of New Brunswick

Room 447, Centennial Building

670 King Street

Fredericton, NB E3B 1G1

NatalieH. LeBlanc
Tel: (506) 453-2222
Fax: (506) 453-3275
E-mail: natalie.leblanc@gnb.ca

John B.D. Logan

Tel: (506) 453-2222

Fax: (506) 453-3275
E-mail: john.logan@gnb.ca

Richard Williams

Tel: (506) 453-2222

Fax: (506) 453-3275

E-mail: richard.williams@gnb.ca

Counsel to the Province of New Brunswick

BLAKE, CASSELS & GRAYDONLLP
199 Bay Street

Suite 2800, Commerce Court West
Toronto ON M5L 1A9

Susan M. Grundy

Tel: (416) 863-2572

Fax: (416) 863-2653

E-mail: susan.grundy@bl akes.com

Marc Flynn

Tel: (416) 863-2685

Fax: (416) 863-2653

E-mail: marc.flynn@blakes.com

Counsel to Caterpillar Financial Services
Limited

BARRY SPALDING
Mercantile Centre

55 Union Street, Suite 710
Saint John, NB E2L 5B7

Howard A. Spalding, Q.C.
Tel: (506) 633-4215

Fax: (506) 633-4206

E-mail: has@barryspalding.com

William C. Kean

Tel: (506) 646-7505

Fax: (506) 633-4206

E-mail: wck@barryspalding.com

Counse to GE Canada Equipment Financing
G.P., General Electric Canada Equipment
Financing G.P., GE Canada L easing Services
Company, GE VFS Canada Limited

Partner ship, General Electric Canada Real
Estate Finance Inc. and GE Vehicle and
Equipment L easing

LAWSON CREAMER LAWYERS
133 Prince William Street, Suite 801
P.O. Box 6787, Station A

Saint John, NB E2L 432

Bob Creamer/Jeffrey Burgess/

Kelly Vanbuskirk

Tel: (506) 633-3737

Fax: (506) 633-0465

E-mail: rcreamer @l awsoncreamer.com/
jburgess@l awsoncreamer.com/
kvanbuskirk @l awsoncreamer.com

Counsdl to Caterpillar Financial Services
Limited



AIRD & BERLISLLP
Brookfield Place, 181 Bay Street
Suite 1800, Box 754

Toronto, ON M5J2T9

Sanjeev Mitra

Tel: (416) 865-3085

Fax: (416) 863-1515

E-mail: smitra@airdberlis.com

Counsel to Royal Bank of Canada

MILLER THOMSON LLP
Suite 5800, Scotia Plaza

40 King Street West
Toronto, ON M5H 3S1

Arthi Sambasivan

Tel: (416) 595-8636

Fax: (416) 595-8695

E-mail: asambasivan@millerthomson.com

Counsel to Capital Underwriters

BINGHAM ROBINSON MACLENNAN
EHRHARDT TEED

Heritage Court

300-95 Foundry St.

Moncton, NB E1C 5H7

Brian M. Hunt

Tel: (506) 857-8856

Fax: (506) 875-2017
E-mail: bhunt@bingham.ca

Counsel to Key Equipment Finance Canada
Ltd.

MCMILLANLLP
Brookfield Place, Suite 4400
181 Bay Street

Toronto, ON M5J2T3

Tushara N. Weerasooriya

Tel: (416) 865-7262

Fax: (416) 865-7048

E-mail: tushara.weerasooriya@mcmillan.ca

Counse to Macquarie Premium Funding Inc.

DEPARTMENT OF JUSTICE CANADA
Atlantic Regional Office

Suite 1400, Duke Tower

5251 Duke Street

Halifax, NS B3J 1P3

Gregory A. Macl ntosh

Tel: (902) 426-8007

Fax: (902) 426-8802

E-mail: gregory.macintosh@justice.gc.ca

Counsel to Canada Revenue Agency

PARLEE McCLAWSLLP
3400 Suncor Energy Centre
150 -6 Avenue SW
Calgary, AB T2P3Y7

G. Scott Watson

Tel: (403) 294-7038

Fax: (403) 294-7030

E-mail: swatson@parlee.com

Brent W. Mescall

Tel: (403) 294-7544

Fax: (403) 767-8889

E-mail: bmescall @parlee.com

Counsdl to Canadian Natural Resour ces
Limited



FOSTER & COMPANY
100-564 Prospect St.
Fredericton, NB E3B 9M3

Steven Bar nett

Tel: (506) 462-4008

Fax: (506) 462-4001

E-mail: srbarnett@fandclaw.com

Counsd for CML Northern Blower Inc.

BINGHAM ROBINSON MACLENNAN
EHRHARDT TEED

95 Foundry Street

Moncton, NB E1C 5H7

Jeff Delaney

Tel: (506) 857-8856

Fax: (506) 857-2017

E-mail: jdelaney@bingham.ca

Counsel to Aviva Surety

LAW OFFICE OF HARRY H.
WILLIAMSON, Q.C.
Keystone Place

270 Douglas Avenue, Suite 203
Bathurst, NB E2A 1M9

Harry H. Williamson, Q.C.

Tel: (506) 546-6050

Fax: (506) 545-1010

E-mail: hhwilliamson@nb.aibn.com

New Brunswick Counsel to Ernst & Young

Inc., the Court-Appointed Monitor and
Receiver

MILLER THOMPSON LLP
2700 Commerce Place

10155 - 102 Street

Edmonton, AB T5J 4G8

ThomasV. Duke

Tel: (780) 429-9742

Fax: (780) 424.5866

E-mail; tduke@millerthomson.com

Counsd for Alberta Fuel Distributors

GILBERT MCGLOAN GILLIS
22 King Street

P.O. Box 7174

Saint John, NB E2L 1G3

Rodney J. Gillis, Q.C./JamesL.

M ockler/Cathy Fawcett

Tel: (506) 634-3600

Fax: (506) 634-3612

E-Mail: rjgillis@gmglaw.com/

jmockler @gmgl aw.com/cfawcett@gmglaw.com

Counsdl to the Respondents/Mr. Robert Tozer

DAVISLLP

1201 Scotia 2 Tower
10060 Jasper Avenue
Edmonton, AB T5J4E5

David Stratton, Q.C.

Tel: (780) 429-6804

Fax: (780) 702-4353
E-mail: dstratton@davis.ca

Counsd to Alberta Ironwor ks Pension Fund
and IronworkersHealth and Welfare Trust
Fund of Western Canada



MCINNES COOPER
Brunswick Square, 17th Floor
1 Germain Street

P.O. Box 6370, Station A
Saint John, NB E2L 4V1

James C. M osher

Tel: (506) 633 3803

Fax: (506) 643 6505

E-mail: james.mosher@mcinnescooper.com

Counsel to Pricewater houseCoopersinc.

AHLSTROM WRIGHT OLIVER &
COOPERLLP

Sherwood Perk Office

Suite 200, 80 Chippewa Road
Sherwood Park, AB T8A 4W6

Patricia C. Tiffen
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Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK

IN BANKRUPTCY AND INSOLVENCY

JUDICIAL DISTRICT OF MIRAMICHI

INTHE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM

TECHNOLOGIESINC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and I nsolvency Act, R.S.C. 1985,

c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, aCanadian chartered bank
with aregistered officein the City of Saint John, Province of

New Brunswick
APPLICANT

-and -

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS |INC., ATCON VENEER
PRODUCTS INC.,, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT
SERVICES |INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIESINC., all of which are carrying
on businessin the Province of New Brunswick

RESPONDENTS

ORDER

THIS MOTION, made by Ernst & Young Inc. in its capacity as Court-appointed

receiver and receiver manager of the property, assets and undertakings of the Respondents (the
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"Receiver") for an Order, inter alia, authorizing and directing Sun Life Financia to terminate
the Sun Life Policy (as defined herein) and pay the cash surrender value under the Sun Life
Policy to the Receiver was heard this day at 673 King George Highway, Miramichi, New

Brunswick.

ON READING the Receiver’s Notice of Motion dated November 18, 2010, the Eleventh
Report of the Recelver dated November 17, 2010 and al the appendices attached thereto (the
“Eleventh Report”), and on hearing the submissions of counsel for the Receiver and such other

counsel in attendance,

1 THIS COURT ORDERS that the time for service of the Receiver’s Notice of Motion,
the Eleventh Report and the Record on Motion shall be and is hereby abridged and validated so
that the motion is properly returnable today, and that any further service thereof is hereby
dispensed with.

2. THIS COURT ORDERS that Sun Life Financial is hereby authorized and directed to
forthwith:

@ terminate life insurance policy number LI-R656,057-5 insuring the life of Mr.
Robert W. Tozer (the “Sun Life Policy”); and

(b) pay to the Receiver the cash surrender value under the Sun Life Policy (the “Cash
Surrender Value”).

3. THIS COURT ORDERS that the Receiver is authorized, empowered and directed, upon
receipt of the Cash Surrender Value, to utilize the Cash Surrender Value for the purpose of
making payments (including interim payments) required or permitted by the Receivership Order
dated March 2, 2010 granted in these proceedings as amended by the Order dated March 30,
2010 granted in these proceedings.
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Dated at Miramichi, New Brunswick, this 23" day of November, 2010.

ThomasW. Riordon
Judge of the Court of Queen’s Bench of
New Brunswick

::ODMA\PCDOCS\TOR01\4478959\2
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Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK

IN BANKRUPTCY AND INSOLVENCY

JUDICIAL DISTRICT OF MIRAMICHI

INTHE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM

TECHNOLOGIESINC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and I nsolvency Act, R.S.C. 1985,

c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, aCanadian chartered bank
with aregistered officein the City of Saint John, Province of

New Brunswick
APPLICANT

-and -

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS |INC., ATCON VENEER
PRODUCTS INC.,, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT
SERVICES |INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIESINC., all of which are carrying
on businessin the Province of New Brunswick

RESPONDENTS

ORDER

THIS MOTION, made by Ernst & Young Inc. in its capacity as Court-appointed

receiver and receiver manager of the property, assets and undertakings of the Respondents (the
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"Receiver") for an Order, inter alia, declaring that Atcon Group Inc. (“Atcon Group”) is the
owner of all issued and outstanding shares of OPI AB, a Swedish corporation (“OPI”), was
heard this day at 673 King George Highway, Miramichi, New Brunswick.

ON READING the Receiver’s Notice of Motion dated November 18, 2010, the Twelfth
Report of the Receiver dated November 17, 2010 and al the appendices attached thereto (the
“Twelfth Report”), and on hearing the submissions of counsel for the Receiver and such other

counsel in attendance,

1 THIS COURT ORDERS that the time for service of the Receiver’s Notice of Motion,
the Twelfth Report and the Record on Motion shall be and is hereby abridged and validated so
that the motion is properly returnable today, and that any further service thereof is hereby
dispensed with.

2. THISCOURT ORDERSAND DECLARESTHAT:
@ Atcon Group isthe owner of all of the issued and outstanding shares of OPI;

(b) the only physical share certificates received by Atcon Group with respect to OPI
were share certificates numbered 1-1,000 that were acquired by a predecessor of
Atcon Group on December 15, 2000, copies of which are attached as Appendix
“A” to the Twelfth Report; and

(© no share certificates were physically created and issued to or received by Atcon
Group or any other person with respect to the issuance of 1,000 OPI shares to
Atcon Group pursuant to OPI corporate documents dated November 3, 2003,
copies of which are attached as Appendix “C” to the Twelfth Report.

3. THIS COURT ORDERS that Mr. Robert Tozer and all existing and former officers and
directors of any of the Respondents and all other persons are hereby directed to render such
assistance as the Receiver may request in connection with Atcon Group’s shareholdingsin OPI,
the Receiver’s efforts in connection with the sale of the OPI shareholdings, and Atcon Group’s
interests in Vanerply AB, a Swedish corporation (“Vanerply”).
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4. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribuna,
regulatory or administrative body having jurisdiction in Sweden to give effect to this Order and
to assist the Recelver and its agents and representatives in carrying out the terms of this Order.
All courts, tribunals, regulatory or administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, an officer of the Court, and its
agents and representatives as may be necessary or desirable to give effect to this Order and to
assist the Receiver and its agents and representatives in connection with any matters relating to
the possession, control and sale of the OPI shareholdings and Atcon Group’s interests in

Vanerply by the Receiver.

5. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body having jurisdiction
in Sweden for the recognition of this Order and for assistance in carrying out the terms of this
Order.

Dated at Miramichi, New Brunswick, this 23" day of November, 2010.

ThomasW. Riordon
Judge of the Court of Queen’s Bench of
New Brunswick

::ODMA\PCDOCS\TOR01\4503098\1
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Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIF OF:

ATCON GROUP INC., ATCON HOLDINGS INC,, ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC.,, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC,, ATCON CiVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM

TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruprcy and Insolvency Act, R.S.C. 1985,

¢. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of

New Brunswick
APPLICANT

- and —

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC, ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS INC.,, ATCON
CONSTRUCTION INC,, ATCON MANAGEMENT
SERVICES INC., ATCON CIVIL. LTD.,, DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIES INC., all of which are carrying
on business in the Province of New Brunswick

RESPONDENTS

ELEVENTH REPORT OF THE RECEIVER

{SUN LIFE POLICY)
November 17, 2010



INTRODUCTION AND PURPOSE

1

In connection with the applications of The Bank of Nova Scotia (the “Bank™) pursuant to
section 33 of the Judicarure Act (New Brunswick), Rule 41 of the Rules of Court of New
Brunswick, and section 243 of the Bankruptcy and Insolvency Act (Canada) that were
heard by The Honourable Mr. Justice Riordon of the Court of Queen’s Bench of New
Brunswick on March 1, 2010 and March 30, 2010, Ernst & Young Inc. was respectively
appointed as receiver and receiver manager {the “Receiver”) of the property, assets and

undertakings of:

{a) Atcon Group Inc. ("Ateon Group™), Atcon Holdings Inc., Atcon Property
Holdings Inc., Atcon Veneer Products Inc. and Atcon Logistics Inc. pursuant to

the Receivership Order dated March 2, 20190 (the “March 2 Order™); and

)] Atcon Construction Inc., Atcon Management Services Inc., Atcon Civil Ltd.,
Dycon Construction Ltd., Atcon Structures Inc, and Envirem Technologies Inc.
(now known as 058545 N.B. Inc.) pursuant to an Order dated March 30, 2010 (the
“March 30 Order”, and the March 30 Order together with the March 2 Order, the

“Receivership Order”).
The Receivership Order, among other things, authorizes and empowers the Receiver to:
(a) take possession and control of the Property;
(b) receive, preserve and protect the Property, or any parts thereof]

{c) take any steps reasonably incidental to the exercise of the powers under the

Receivership Order; and

(d) apply to this Honourable Court for advice and directions in the discharge of its

powers and duties under the Receivership Order.

The purpose of this Eleventh Report is to report to this Honourable Court on matters
refating to the Sun Life Policy (as defined below) and request that this Honourable Court

grant an Order:



-

{(a) authorizing and directing Sun Life Financial to terminate the Sun Life Policy and

pay the cash surrender value of the Sun Life Policy to the Receiver; and

(b) apthorizing and empowering the Receiver to utilize the cash surrender value of
the Sun Life Policy for the purpose of making payments (including interim

payments) required or permitted by the Receivership Order.

TERMS OF REFERENCE

4.

In preparing this Eleventh Report, the Receiver has been provided with, and has relied
upon unaudited historical financial statements, other unaudited financial information and
projections prepared by the Respondents, the books and records of the Respondents,
discussions with certain of the former management and employees of the Respondents,
and other information from various sources. The Receiver has assumed that the
information it has been provided is accurate and complete. The Receiver did not audit,
review or otherwise attempt to verify the accuracy or completeness of the information.
Accordingly, the Receiver expresses no opinion or other form of assurance with respect
to the information presented in this Eleventh Report or relied upen by the Receiver in
preparing this Eleventh Report. Further, the nature of the Receiver’s work completed in
these proceedings will not necessarily disclose errors, misstatements, irregularities or
illegal acts, if such exist, on the part of the Respondents, or its officers or employees or in

the information.

All references to monetary amounts in this Eleventh Report are in Canadian dollars

unless otherwise noted.

Capitalized terms not defined in this Eleventh Report are as defined in the Receivership

Order.

Copies of Court materials in these proceedings may be obtained from the Receiver’s

website established in connection with the Respondents (www.gy.com/ca/atcon).




SUN LIFE POLICY

Atcon Group

8.

10,

Atcon Group is a corporation that is governed by the New Brunswick Business
Corporations Act and came into existence as a result of an amalgamation of two
corporations, Atcon Group Inc. (Reference Number 504040) and Eastwood Furniture
Inc., which was registered on December 3, 2004. Attached hereto as Appendix “A” isa
copy of the Service New Brunswick Corporate Affairs Registry Database listing for

Atcon Group as of July 8, 2010.

Atcon Group Inc. (Reference Number 504040), which is a predecessor to Atcon Group
by way of amalgamation, was a corporation that was governed by the New Brunswick
Business Corporations Act and was originally incorporated on February 18, 1997. The
original name of Atcon Group Inc. (Reference Number 504040} was 504040 N.B. Lud.,
until & name change to Atcon Group Inc. was effected on January 31, 2003, Attached
hereto as Appendix “B” is a copy of the Service New Brunswick Corporate Affairs

Registry Database listing for Atcon Group Inc. (Reference Number 504040) as of July 8,
2010.

The Receiver understands, based on the information contained in the Service New
Brunswick Corporate Affairs Registry Database listings with respect to Atcon Group and
Atcon Group inc. (Reference Number 504040) attached as appendices to this Eleventh
Report and summarized above, that Atcon Group is the successor corporation of Atcon

Group Inc. (formerly known as 504040 N.B. Ltd.).

Background of Sun Life Policy

It

12.

in May 2010, it came to the attention of the Receiver that Atcon Group was the named
beneficiary under a life insurance policy with Sun Life Financial insuring the life of Mr.
Robert W, Tozer, a director, officer and shareholder of Atcon Group, policy number LI-
R656,057-5 (the “Sun Life Policy”). Attached hereto as Appendix “C” is a copy of the
Sun Life Policy.

Pursuant to the terms of the Sun Life Policy:
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14.
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(a) the Sun Life Policy was established in April 1992, with Mr. Robert W, Tozer as

the insured and Atco Construction Ltd. as the beneficiary;

)] the Sun Life Policy was absolutely assigned to 504040 N.B. Ltd. as owner and
beneficiary of the Sun Life Policy, which assignment was effective in April 2002;

and

() Sun Life, on request, “will pay the guaranteed value of the policy plus the cash
value of any dividends less any advances with interest. Payment of this amount

terminates the policy.”

The Receiver reviewed the books and records of Atcon Group to determine whether there
was any reference to the ownership of the Sun Life Peolicy or payment of premiums under
the policy. The Receiver reports that there was no reference to the Sun Life Policy on
any of the books and records reviewed by the Receiver, including the financial statements

of Atcon Group.

With respect to payment of the premiums for the Sun Life Policy, Sun Life Financial has
informed the Receiver that the policy contained an option whereby the premiums could
be paid from the dividends that the policy earned. Sun Life Financial has confirmed that,
since at least 2002, the premiums owing under the policy have been offset against the
dividends earned by the Sun Life Policy that were accruing for the benefit of Atcon
Group as beneficiary. Sun Life Financial informed the Receiver that it did not have

readily avatlable access to the payment history under the Sun Life Policy prior to 2002.

Discussions and Correspondence re Sun Life Policy

15.

Pursuant to the powers of the Receiver contained in the Receivership Order with respect
to the Property of Atcon Group, the Receiver notified Sun Life Financial of the
Receivership Order in a letter dated May 25, 2010 and requested that Sun Life Financial
not permit any individual to change, alter, or take possession of the Sun Life Policy,
including any cash surrender value, other than a representative of the Receiver. The
Receiver also requested that Sun Life Financial provide a copy of the most recent

statement on the Sun Life Policy account, showing the current cash surrender value under
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17.

18.
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the Sun Life Policy. Attached hereto as Appendix “D’ is a copy of the letter dated May
25, 2010 (without enclosures) (the “May 25 Letter”). The Receiver sent the May 25
Letter fo Sun Life Financial on May 25, 2010 and on June 3, 2010. Sun Life Financial
confirmed receipt of the May 25 Letter to the Receiver on June 3, 2010.

On or about May 31, 2010, a representative of the Receiver met with Mr. Tozer to
discuss matters relating to these proceedings. During this discussion, the Recetver asked
Mr, Tozer about the Sun Life Policy. During the May 31, 2010 discussion, Mr. Tozer
indicated that he did not recall the existence of the Sun Life Policy. The Receiver
advised Mr. Tozer that its position was that, as Atcon Group was the beneficiary of the
Sun Life Policy and thereby entitled to recover the cash surrender value of the policy, the
Receiver intended to take steps to terminate the Sun Life Policy and obtain the cash
surrender value of the Sun Life Policy, unless Mr. Tozer was interested in acquiring, by
transfer or assignment, the Sun Life Policy. The Receiver informed Mr. Tozer that the
expected consideration to be received by the Receiver in exchange for the transfer or
assignment of the Sun Life Policy to Mr. Tozer or another person would be the current

cash surrender value under the Sun Life Policy.

On or about June 1, 2010, a representative of the Receiver had a follow-up discussion
with Mr. Tozer in relation to the Sun Life Policy. At that time, Mr, Tozer informed the
Receiver that he was not in a financial position to purchase the Sun Life Policy from the
Receiver, but that he was considering borrowing funds from Sun Life Financial against
the cash surrender value to do so. The Receiver informed Mr. Tozer that the Receiver
would follow-up with Mr. Tozer via e-mail later in the week to request confirmation by
June 4, 2010 as to whether Mr. Tozer was interested in acquiring the Sun Life Policy
from the Receiver. Attached hereto as Appendix “E” is a copy of an e-mail dated June

3, 2010 from Christopher Mediratta, CA CIRP, a representative of the Receiver, to Mr.

Tozer.

During these discussions, Mr. Tozer made no indication that his position was that the Sun

Life Policy or the cash surrender value under the Sun Life Policy was held in trust for his

benefit.
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On June 4, 2010, the Receiver received a copy of a letter to Sun Life Financial dated June
4, 2010 from Mr. James L. Mockler, of the law firm of Gilbert McGloan Gillis, counsel
to Mr. Tozer (the “June 4 Letier”). In the June 4 Letter, Mr, Mockler stated that it was
the opinion of the law firm of Gilbert McGloan Gillis that the Sun Life Policy “has
always been held...'in trust’ for the benefit of Mr. Tozer as part of his employment
package.” Additionally, Mr. Mockler advised Sun Life Financial to “ignore any attempts
by [the Receiver] to terminate the policy and collect the cash surrender value.” Attached

hereto as Appendix “F” is a copy of the June 4 Letter.

On June 7, 2010, a representative of the Receiver discussed the Sun Life Policy with Ms.
Amy Bickell, an insurance policy title consultant with Sun Life Financial. During that
discussion, Ms. Bickell confirmed that the holder and beneficiary of the Sun Life Policy
was Atcon Group, and that the cash surrender value for the Sun Life Policy was
$287.845.74 as of June 7, 2010. Additionally on June 7, 2010, the Receiver received a
letter from Sun Life Financial dated June 4, 2010, which confirmed that Sun Life
Financial had registered restrictions on the Sun Life Policy due to the information
contained in the May 25 Letter, and that it required a direction from this Court before
taking any action with the Sun Life Policy, given that the value of the Sun Life Policy
exceeded $100,000 and the requirement under paragraph 3(n)(ii) of the Receivership
Order for Court approval of a transfer or assignment of Property in excess of $100,000.
Attached hereto as Appendix “G” is a copy of the Sun Life Financial letter dated June 4,
2010.

With respect to the assertion contained in the June 4 Letter that the Sun Life Policy was
part of the employment package of Mr. Tozer, the Receiver has reviewed the books and
records of Atcon Group and the T4 statements for Mr. Tozer for the tax years 2008 and
2009 (collectively, the “T4 Statements™), and has discussed this matter with certain
former members of management and employees of the Respondents and a representative
of the Bank. As the T4 Statemenis contain personal information, the Reteiver has not
included the T4 Statements as appendices to the Eleventh Report. However, the Receiver
can confirm that no amount is disclosed on the T4 Statements that supports Mr. Tozer’s

position that the Sun Life Policy formed part of Mr. Tozer’s employment package with
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Atcon Group. Additionally, the Receiver can confirm that the former members of
management and employees of the Respondents and the representative of the Bank
consulted by the Receiver did not understand the Sun Life Policy to form part of Mr.

Tozer’s employment package.

In response o the discussions between the Receiver and Sun Life Financial and the
exchange of correspondence among the Receiver, Sun Life Financial, and counsel to Mr.
Tozer, on June 8, 2010, Borden Ladner Gervais LLP (“BLG"), counsel to the Receiver,
sent a letter to Sun Life Financial, with a copy to counsel to Mr. Tozer (the “June 8 Sun
Life Letter”) and a letter to counsel to Mr. Tozer (the “June 8 Mockler Letter™).
Attached hereto as Appendix “H” and Appendix “I” respectively are copies of the June
8 Sun Life Letter and the June 8 Mockler Letter.

In the June 8 Sun Life Letter, BLG set out the Receiver’s position that, as Atcon Group is
the beneficiary of the Sun Life Policy, any cash surrender value under the policy is
Property of Atcon Group and is subject to the Receivership Order. Additionally, BLG
confirmed in the letter that it was the Receiver’s position that, as Atcon Group was the
holder and beneficiary of the Sun Life Policy, Mr, Tozer had no standing to contest
payment of the cash surrender value or discuss the terms of the Sun Life Policy with Sun
Life Financial. Lastly, BLG confirmed on behalf of the Receiver that, in the event that
the Receiver proceeded with a motion before this Court with respect to the Sun Life

Policy, it would ensure that copies of any materials would be sent to Sun Life Financial,

In the June 8 Mockler Letter, BLG confirmed its position that the June 4 Letter was a
collateral attack on the powers and authority granted by this Honourable Court to the
Receiver under the Receivership Order. BLG demanded that a letter be sent by counsel
to Mr. Tozer to Sun Life Financial to retract the June 4 Letter on or before June 10, 2010.
In the event that no retraction letier was received by June 10, 2010, BLG confirmed the

Receiver’s position that it would proceed to report to this Court on this matter,

In a letter dated June 9, 2010, Mr. Mockler reiterated Mr. Tozer’s position to BLG that
the Sun Life Policy was always held in trust by Atcon Group for the benefit of Mr. Tozer.

in the letter, Mr. Mockler requested confirmation as to whether the Receiver would be
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bringing a motion with respect to the Sun Life Policy, Attached hereto as Appendix “J”
is a copy of the letter dated June 9, 2010 from Mr. Mockler to BLG.

In a letter dated June 23, 2010 to Mr. Mockler (the “June 23 Letter™), BLG confirmed
that the Receiver intended to bring a motion before this Court seeking an Order
authorizing and directing Sun Life Financial to terminate the Sun Life Policy and to pay
the cash surrender value of the Sun Life Policy to the Receiver. Attached hereto as

Appendix “K” is a copy of the June 23 Letter.

In the June 23 Letter, BLG requested that Mr. Tozer provide all information and
documentation to the Receiver that supported Mr. Tozer’s position that the Sun Life
Policy was held in trust for the benefit of Mr. Tozer. BLG requested such documentation
so that the Receiver could consider the information in preparing its materials and report
to the Court regarding the Sun Life Policy. The Receiver understands that BLG has
received correspondence from Mr. Mockler confirming that Mr. Tozer would be
swearing an affidavit with respect to the Sun Life Policy, and that such affidavit would
not be provided to the Receiver in advance of the Receiver filing materials with this

Court regarding the Sun Life Policy.

The Receiver understands that, on July 5, 2010, BLG had a discussion with Mr. Mockler
in connection with OPI and the Sun Life Policy. During that discussion, Mr, Mockler
indicated that Mr. Tozer was of the belief that he was entitled to the cash surrender value
of the Sun Life Policy, and that Mr. Tozer would not provide information to the Receiver
with respect to a matter relating to share certiticates for 1,000 shares of Atcon Group's
Swedish subsidiary, OP1 AB, that the Receiver is attempting to locate unless the Receiver
agreed that Mr. Tozer would receive the cash surrender value of the Sun Life Policy. The
terms of this discussion were confirmed in writing by BLG to Mr. Mockler in a letter
dated July 7, 2010, a copy of which is attached hereto as Appendix “L”. In that letter,
BLG confirmed that the Receiver intended to move for relief from this Court with respect

to both of these matters.

The Receiver further understands that Mr. Mockler indicated to BLG that the Receiver

should have a discussion with Mr, Dana Waye, the insurance agent that sold the Sun Life
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Policy to Atcon Group, as Mr. Waye was apparently in a position to provide information

as to the intention of Atcon Group when it purchased the Sun Life Policy.

On July 20, 2010, a representative of the Receiver had a telephone conversation with Mr.
Waye regarding the Sun Life Policy. During this conversation, Mr. Waye did not provide
any additional information to the Receiver to support the assertion that the Sun Life
Policy was to be held in trust by Atcon Group for the benefit of Mr. Tozer. Mr. Waye
informed the Receiver that he had been approached by Mr. Mockler and Mr. Tozer to file
an affidavit in support of Mr. Tozer’s position that the Sun Life Policy was to be held in

trust for the benefit of Mr, Tozer, and he had declined to do so.

Termination of Sun L.ife Policy and Pavment of Cash Surrender Value

31

32,

Based on the Receiver’s discussions with certain former members of management and
employees of Atcon Group and representatives of the Bank and Sun Life Financial, the
Receiver understands that the Sun Life Policy, and the cash surrender value under the
policy, is the Property of Atcon Group. The Receiver is not aware of any documentation
or information that supports Mr. Tozer’s assertion that the Sun Life Policy was held in
trust for his benefit as part of his employment package. To the conirary, the T4
Statements do not make any reference to an employment benefit, and the insurance
premiums were paid via an offset mechanism against the dividends under the Sun Life
Policy that accrued to the benefit of Atcon Group as beneficiary. The Receiver has
requested that Mr. Tozer provide information to the Receiver that supports his alleged
ownership of the Sun Life Policy so that the Receiver could consider the information
prior to bringing this matter to the attention of the Court.  To date, Mr. Tozer has not
provided any support for his repeated assertion that that the Sun Life Policy was held in

trust for his benefit as part of his employment package.

Accordingly, the Receiver requests that this Honourable Court grant an Crder authorizing
and directing Sun Life Financial to terminate the Sun Life Policy and pay the cash

surrender value of the Sun Life Policy to the Receiver.
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RELIEF SOUGHT BY THE RECEIVER

33. The Receiver respectfully requests that this Honourable Court grant an Order in the form

submitted by the Receiver:

(a) authorizing and directing Sun Life Financial to terminate the Sun Life Policy and

pay the cash surrender value of the Sun Life Policy to the Receiver; and

(b) authorizing and empowering the Receiver to utilize the cash surrender value of
the Sun Life Policy for the purpose of making payments (including interim
payments) required or permitted by the Receivership Order,

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17" day of November, 2010
ERNST & YOUNG INC,
in its capacity as the Court-appointed

Receiver of the Respondents and nof in its
personal or corporate capacity

By:

Paul D. Hickey, CA-CIRP
Senior Vice President

CADOCUME-TsrappestLOCALS- \TempiMetaSave\ TORG -444337%-v11-
E&Y_Atcon Eleventh Report of the_Receiver_re_Sun_Life_Policy DOC
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Corporate Affairs Registry Database

L Help J

The credit card transaction was successful
* Transaction Amount:  $3.39 * Date of Transaction: 2010-07-08
* Transaction #. 2469781 * HST #: 10786 3888 RT0006
* Authorization #: 082156

We recommend that you print this screen and retain it with your records

'New 'Search ] Previous

| General Information

: Reference Number: 615938

Name: ATCON GROUP INC.

'Registration Date: 2004-12-03

ECategory Code: 60

Category: corporation ~ Business Corporations Act
§Status Code: A

Status: Agctive

Last Status Change Date:  2004-12-03

Ava; abEe Gccuments

Click here to view electronic documents for this record.
Click here to order paper copies of documents,
Click here to order certified copies of documents.

| Annuai Return §r&fmmatmn

fLast Annual Return Filed: 2009

Registered Dffice

Address: 626 Boulevard Newcastle Miramichi NB E1V 2L3
Direciors

Name: Tozer, Robert W.

'Awddrg‘ss: 626 Boufevard NewcastigMMwamacht NB E1V 2L3

I Predecessor Corporations

Ref No Name

504040 ATCON GROUP INC.

610360 EASTWOOD FURN[TURE INC

[ Amendments Other Than a Name Change

Date: 2006-12-08
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T o Brunswick

Corporate Affairs Registry Database

L Help J

The credit card transaction was successful
* Transaction Amount:  $3.39 * Daie of Transaction. 2010-07-08
* Transaction #: 2469820 = HST # 10786 3888 RTO006

* Authorization #. 017274
We recommend that you print this screen and retain it with your records

New Search Previous

General Information
Reference Number: 504040
Name: ATCON GROUP INC.
: Registration Date: 1987-02-18
‘Category Code: 60
Category: corporation — Business Corporations Act
[ Status Code: J
‘Status: Amalgamated

‘Last Status Change Date:  2004-12- 03

Ava;iai&ie Documents

Click here to order paper copies of documents.
Click here to order certified copies of documents.

| Annual Return Information

‘Last Annual Return Filed: 2004

Name Change History

;Business Names: 504040 N, B. |.TD,

Name Change Date: 2003-01-31

[ Regisiﬁered Office

g_Address: - - 626 Newca;sile ,BOF’F?"?"?’ M:ramuchi NB Ew 2L3‘ -

[ Directors

:Name: TOZER, ROBERT W _

“Address: 626 Newcastle Boulevard Miramichi NB E1V 21.3 - -
Business Names

Ref No Status Name

: 610069 F ATCON ENGINEERED WQOOD PRODUCTS

610047 F ATCON 1-JOISTS




610071 F ATCON LAMINATED VENEER LUMBER
610070 F ATCONLVL
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Sun Qg//f

Life Financial

Policy - LI-R656,057-5

RECONSTRUCTION:
Life Insured - Robert W Tozer

The attached pages are a reconstruction of the Policy' Amendment(s) or Policy Change(s) to
LI-R656,057-5 according to our records on October 12, 2010,

Chiel Bxecutive Ofticer Signed on October 12, 2010 Viee Proaident and
at 227 King Street Soulh, Waterloo, Ontario Corporale Secretary

Sun Life Assarauce Company of Canada
227 King Street South, Waterloo, Ontorio N27 4C5

Sun Lifc Assurance Company of Canada is & member of the Sun Life Financial group of companies.
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Oct. 13, 2010 2:27PM Sun Life Financial - : No. Y266

U”NIHHIUHHltlilmmnummnmn“,.w'"'..auERNST&”O“NG e

222 Bay Streel, PO, Box 251
Teronlo, Onlario M5K 1JT7

CHEQUE
Tol: 416 BAG 1234
Fax: d16 943 3300

SEP 1 ? 2019 aycomica
RECEWED | o,
#50p
Amy Blckel ' 8 Seplember 2010

Policy Title Consultant
Sun Life Assurance Company of Canada
227 King Streel South

PO Box 1601 STN Waterloo

‘Walerloo ON N2J 4C5
Phons 1-877-786-5433 Ext 341-5886

Re: Policy LI-R656, 067-5 Atcon Group Inc.
Dear Ms, Bickel:

Fusther lo your lefter dated June 4, 2010, Emst & Young Inc. in ils capacily as cour appointed
recelver and racaiver manger of Atcon Group inc. hereby requests a duplicale copy of the life
insurance policy number LI-R56, 067-6 be produced and sont to my aftention. -
Please find enclosed a cheque for $50.00 In order (o process the above request.

| trust that the above s satisfactory.

- Singerely,

ERNST &YOUNG INC. in its capacily as couri appointed
Receiver and Receiver Manager of Atcen Group Inc.

Per.

Collaen O orus

f-Christopher Mediratia, CA, CIRP

Vige President

222 Bay Street

P.Q. Box 251

Toronto Ontario MEK 1J7

Attachment

A Fermbes lempl Exnl & Yeang Gosd] Limni g

7,

3
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222 By Street, PO, Box 28)
Tetonte, Ontarip MSX 1J7
Tel 416 BRS 1234

Fax1 416864 1174
eytenia

~

B —

TELR8 0168

PRIVA'YE AND CONFIDENTIAL

BY FACISIMILE; 1 866 487-4745

. May 25, 2010
_8yn Life Flrancial

1d 5688

NOTICE OR ASSIGNMENT

To whom It may concern

Re: In the Matter of the Receivership of Afcon Group Ine. / Sun Life Finenclal Po
Nurgber LI-R656, 857-5 .

TAKE NOTICE THAT pwsuant 10 @ cowrl order issued on Mareh 2, 2010 Emst & Young Inc.,
has been appolnied Recelver and Reesiver Manager and have taken possession of the assets of

Ateon Group Ine. (formerly 504040 N.B. 11d).

Please Fad oltached goples of the Receivership Order and a business mumber search
demonstrating that 504040 N.B. 11d. was subsequently ronamed Aleon Group Ine.

As a result, Brest & Young Ine., in our capacity as court-appointed receiver and recoiver manager
of Atcon Growp Inc., formally requests that no other individual be sllowed to change, alter or take
possession of the Sua Lifs Financial Jife insursnce Policy Number LI-R656, 05 7-5, including any
cash surmender value, other than a representativo of Ernst & Young ko

We would ke 1o receive as soon as possible & copy of the 1nosi recent siaternent on the account,
showing the current cash swvender value and s copy of the policy.

Kindly confisim receipt of the leiter by contactiog the uodensipned, Chilstopher Mediratla, Vice
Prevident Bl & Young Ino. by phone at (416) 9411769 or by email al :
christopher.med irattai@en ey.com.

Yours very toaly,

ERNST & YOUNG INC,
‘Racolver and Receiver Manager of
Atcon Growp o,

Christopher Mediratta, CA,CIRP
Vice President '
Phone (416) 941-1768

Pax  (416) 5413300

222 Bay Street, .
Toronto, Ontado MSK 1J7

Altachiments

]
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Sun ““‘//\E’

4

Life Financial

RECONSTRUCTION

Policy Number 75672321
" This policy was reissued under Sun Life Financlal pollcy number LI-R656,057-5,

We, Sun Life Assurance Company of Canada, agree lo pay the amount payable undar each Benefil, subject to the
terms of this policy.

Ty e

Chief Executive Officcr _ Signed on Oclober 12, 2010 Vice Presiden! and
al 227 King Street Soulls, Waterloo, Onfario Corporiie Secrelery

Sun Life Assivance Company of Cannda
227 King Street South, Waterloo, Onlario N2J 4C5

Sun Life Assurance Company of Canada is a wmember of the Sun Life Financial group of companies.



Oct, 13, 2010 2:728PM Sun Lite Financial No.y/b4% ¥, &

MhAg,

Sun “\‘/“//E

Life Financial

Policy - LI-R656,057-5 | RECONSTRUGTION

Life Insured - Robert W Tozer | .

This policy is a reconstruction of policy number LI-R656,057-5 according to our records on
Octaber 12, 2010, ‘

Voutd O heemit e

Chief BExecutive ORicer Sigued on Oclober 12, 2010 Vice President and
al 227 King Street South, Waterloo, Ontarie Corporale Scoretary

Sun Life Assurance Compauy of Canada
227 King Street South, Waterlpo, Ontario N2J 4C5

Sun Life Assurance Company of Canada is a member of the Sun Life Financial group of comnpanies:
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Policy No. 7672321
Ej 5 w3 L. & F =

This is a participating life insurance policy issued by
Sun Life Assurance Company of Canada

Owner:
504040 NB LTD CORPORATION

Life Insured:
ROBERT W TOZER RECONSTRUCTION

Sun Life agrees 1o provide the benefits described in this policy
according to the policy provisions,

S e

President Secretary

This Polley Includes:

. Summary of Beneflits and Premiums Payable
. Schedule of Guaranteed and Pald-up Values
. General Provisions

. Additional Benefits
. Application for Insurance and Related Documents
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Policy No. 7572321

SUMMARY OF BASIC AND ANY ADDITIONAL BENEFITS PAYABLE BY SUN LIFE

Opus 2 - $1,200,000 on death of life insured.

Total Disability - Sun Life will pay premiums during total disability
beginning before Apr 14, 2016,

AEKRERFHRRAFREAKRERRAE KRR I ARSI AAARRRFAARATAN

TOTAL PREMIUMS PAYABLE BY OWNER RECONSTRUCTION

Premiums are due yearly while life insured lives beginning on
Apr 14, 1992. A grace period of 31 days is allowed to pay eath premium.

Premium of $19,638.72 due on Apr 14, 2003 includes:

Opus 2 $12,602.00 (Basic Benefi)
Plus Premium ‘ 6,463.33 ,
Total - Disability 573.39 (changes if any other premium changes )
Total premiums due yearly from:
Apr 14, 2002 $13,469,47 Apr 14, 2003 - $13,469.47
Apr 14, 2016 12,602.00 ‘
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Sun Life Financis

GUARANTEED AND PAID-UP VALUES

No. Yi64 1

Policy No, 7672321

ON APRIL 1,\4th ASSUMING ALL PREVIOUS PREMIUMS ARE PAID

1083 to 2000

2001
2008
2011
2019
2021
2026
2031
2036
2041

2046
2051

Guaranteed

Value

$3,938.
113,184,
231,8%2.
356,940,
483,732,
605,472,
717,696.
821,480,
908,592,

986,484,
1,072,620,

Paid-Up
Life

H KK
$11,567
282,568
487,527
667,176
799,842
900,892
977,816

1,038,230
1,082,597

1,118,169
1,153,649

Paid-Up
Term Period
Yrs Dys
* ik A
0 189
7 2356
10 32
10 211
10 71
9 159
8 135
7 74
8 35
4 339
3 0

Sun Life will quote values for other dates on request.
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Policy No. 7672321

GENERAL PROVISIONS

Death Benefits

sun Life will increase benefits payable on
‘death by any dividends and decrease
them by any advances with interest,

Dividends

Sun Life may allot a dividend once a
year. Dividends will be applied to buy
paid-up additions, Sun life on reguest
will pay the cash value of dividends if
not used for an advance,

Options

On request, Sun Llife will retain on
deposit the death benefit or the value of
the policy, or will use gither amount o
provide an annuity; Sun life's minimum
amounts must be met.

Reinstatement

Within § years of the termination of the
policy because of an unpaid premium or
an advance, Sun Life will put the policy
back into force:

a) if the owner proves to Sun Life that
the life insured Is insurable, and

b) if the owner pays any unpald
premiums and advances, with
interest from the terminztion at a
rate not greater than that permitted

by law.

Suicide

If the Iiife insured commits suicide less
than two years after the date of the
application for the policy or for a
reinstatement, Sun Life will pay only the
sum of premiums paid, plus the cash
value of dividends less advances with

interest,

Currency

Canadian Dollars, lawful money of
Canada,

Place of Payment

Any Sun Life Office in Canada.

Plus Premium

Plus Premiums intrease benefits payable
by Sun Life.

The Plus Premium for the policy may not
be terminated until after it has been paid
for-at least two years.

i Premium Offtet takes effect, the Plus
Premlum will then cease to be payable,

If the Plus Premium ceases, the premium
for any Total Dissbility or Premium
Coverage benefit will reduce accordingly.

Payment -

Sun Life on request wil pay the
guaranteed value of the polity plus the
cash value of any dividends less any
advances with interest. Payment of this
amount teyminates the policy.

Advances

Sun Life on reguest will make an
advance. The maximum advance Iis the
guaranteed value of the policy plus the
cash value of any dividends less interest
on the advance to the next folowling
date that is an anniversary of the due
date of the first premium for the policy.
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Serm Life Financial

No. §264 F. 13

Policy No. 7672321

GENERAL PROVISIONS (cont'd)

Advances (cont'd)

Any existing advances with interest will
reduce the value avallable for an

advance.

© Sun Life will charge interest on advances

at a rate Sun Life determines at least
every 12 months,

The annual rate will be the greater of:

a} the average of the prime rates of
Sun Life’'s bankers in Canada on the
date Sun Life determines the rate
increased by two percentage polnts,

- and

b} 3%,

Sun Life may from time to time charge
less than the rate provided above.
sun Life witl give written notice of any
change in rate on any existing advance.

lntérest will accrue daily and be payable
yearly. Sun Life will add unpaid interest
to an advance.

The policy will terminate when advances
and interest equal the guaranteed value
plus the cash vatue of dividends.

Premium Advance

Sun Life wilt automatically use an
advance to pay an unpaid premivm. If
the avsilable advance is Jess than the full
premium, Sun Life will use the advance
1o continue the pelicy in force as long as
possiile.

Premium Offset

The cash value of any dividends can be
used to pay premiums as they become
due.

Pramium Offset {cont’d)

Premium Offset is available subject to
Sun Life's rules; request for it must be
mate in writing to Sun Life.

Pald-up Policy

sun Life on request will continue the
policy in force, without any additional
benefits, as paid-up e Insurance or for
a paid-up term period without dividends.

The table of Guaranteed and Paid-up
Values in this policy shows values for the
pollcy becoming paid-up on some dates,
Sun Life will adjust these values for any
dividends or advances.

An advance is not available while the
polisy is continuing for a paid-up term
period.

To become a paid-up life policy before
the earliest date for which a guaranteed
value is shown in the table or when
there is an advance outstanding, the
amount of the paid-up insurance must
meet a minimum Sun Life determines
from time to time,

Review

Sun  Life will  annually review the
guaranteed value and the cash value of
any dividends.

If Sun Life determines that those values
when combined are such that the policy
would cease to be exempl from the
income accrual rules under the Income
Tax Act, any Plus Premium will cease to
be payable and if necessary Sun Life,
according to its rules, will pay the cash
value of a sufficent amount of any
existing dividends so as to maintain to
the extent possible the status of the
policy as an exempt policy. ‘
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policy No. 7672321

GENERAL PROVISIONS {cont’d)

Review (cont'd)

if dividends have been used for an
advance, the cash value of any dividends
to be paid will be applied to reduce any

existing advance,

RARR IR AN AN ATI N T Nhh R
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Policy No. 7672321

ADDITIONAL BENEFIT: Total Disabllity

Conditions
The iife insured must be completely
unable, during the first Iwo years, to
carry on own occupation and, thereafter,
to Carry On any occupation.

Total disability must be continuous,

Exclusions
Total disability:
1} lasting less than six months, or
2)  from seif-inflicted injuries, or

3) from hostlle actions of armed forces,

Notlce
Notice must be given 1o Sun Life:
1) - during total disability, and - -

2} before the life insured's ©1st
birthday.

Proof
Proof must be given to Sun Life:
1) within six months of notice, and

2) then, from time to time as required
by Sun Life.

Sun Life may require a medial
examination by an examiner of its cholce
as part of proot.

Limltation

This benefit will not apply to any
premium due more than 1 year before
notice of total disability i§ given 10 Sun
Life.

EAERERARRRAARTARNRNAFRCEL
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222 Bay Street, 2.0, Box 251
Toronto, Ontaric MSK 1J7

Tel 416 864 1234
Fax: 416864 1174
ey.com/fca

I B

PRIVATE AND CONFIDENTIAL

BY FACISIMILE: 1 866 487-4745

May 25, 2010
Sun Life Financial

NOTICE OF ASSIGNMENT

To whom it may concern

Re: In the Matter of the Receivership of Atcon Group Inc. / Sun Life Financial Policy
Number LI-R656, 057-5

TAKE NOTICE THAT pursuant to a court order issued on March 2, 2010 Ernst & Young Inc.,
has been appointed Receiver and Receiver Manager and have taken possession of the assets of
Atcon Group Inc. (formerly 504040 N.B. Ltd).

Please find attached copies of the Receivership Order and a business number search
demonstrating that 504040 N.B. Ltd. was subsequently renamed Atcon Group Inc.

As a result, Emnst & Young Inc., in our capacity as court-appointed receiver and receiver manager
of Atcon Group Inc., formally requests that no other individual be allowed to change, alter or take
possession of the Sun Life Financial life insurance Policy Number LI-R656, 057-5, including any
cash surrender value, other than a representative of Ernst & Young Inc.

We would like to receive as soon as possible a copy of the most recent statement on the account,
showing the current cash surrender value and a copy of the policy.

Kindly confirm receipt of the letter by contacting the undersigned, Christopher Mediratta, Vice
President Ernst & Young Inc. by phone at (416) 941-1769 or by email at

christopher.medirattai@ca.ey.com.

Yours very truly,

ERNST & YOUNG INC.
Receiver and Receiver Manager of
Atcon Group Inc.

~ Fou?

Christopher Mediratta, CA,CIRP
Vice President

Phone (416) 941-1769

Fax  (416)941-3300

222 Bay Street,

Toronto, Ontario M3K 177

Attachments

A member firpn of Ernst & Young Slobal Limited
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Page 1 of 2

Rappos, Sam

From: Chrisiopher.Mediratta@ca.ey.com

Sent:  Thursday, July 08, 2010 11:13 AM

To: Rappos, Sam

Ce: George.C Kinsman@ca.ey.com; Paul.D Hickey@ca.ey.com
Subject: Fw: Sunlife Insurance Policy LI-R656,057-5

--—- Forwarded by Christopher Mediratta/TAS/ErnstYoung/CA on 08/07/2010 11:10 AM -

Fram: Christepher Mediratta/TAS/ErmstYoung/CA

To: rtozer@modutarfab.com

Co George C Kinsman/TAS/EmstYoung/CA@EY-Canada
Date: 03/06/20150 03:06 PM

Subject: Suniife Insurance Policy L1-R656,057-5

Good afternoon

Further to the documents that | gave you Monday and our discussions earlier this week, Atcon Group Inc.
{formerly 504040 New Brunswick Ltd Corporation) has a $1.2 million life insurance policy with Sunlife

Financial. This policy has a cash surrender value of approximately $272,727.

Please let me know by the end of day Friday' June 4, 2010 if you would like to pay the full cash surrender
value to the receiver, in order to have policy assigned to you. If you are not interested, Ernst & Young
Inc. solely in its capacity as Court appointed receiver and receiver manager of Atcon Group Inc., intends

to terminate the policy and collect the cash surrender value.

if you are interested, | will have Sunlife re-confirm the current cash surrender value in order to facilitate a
transfer.

| look forward to hearing from you soon.

Chris
Christopher Mediratta CA, CIRP | Vice President | Transaction
I visory Services
;z e Advisory S
EY ERNnST & YOUNG

Ernst & Young lnc.
222 Bay Street, Toronto, Ontario M5K 147, Canada

Office: +1 416 941 1769 | Mobile: +1 418 518 7005 | christopher. mediratta@ca .ey.com
Fax: +1 416 943 3300
Website: www ey.com

This message [(including any attachments) is CONFIDENTIAL and may be
PRIVILEGED. If you are not an intended recipient you are hereby notified that
any distribution, copying or use by you of this information is strictly
prohibited. If you have received this message in error please immediately
notify the sender and delete all copies of this information from your system.

10/21/2010
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// L'information contenue dans le présent courrlel (y compris les piléces jointes,
le cas é&chéant) est CONFIDENTIELLE et psut &tre PRIVILEGIEE. Si vous n’étes pas le
destinataire prévu, vous &tes par la présente avisé(e) que toute diffusion, copie ou
utilisation de ladite information est strictement interdite. Si wvous avez regu cette
communication par erreur, veuillez nous en aviser immédiatement en répondant 3
l'expéditeur et effacer de votre ordinateur toute trace de cette information.

Any U.S. tax advice contained in the body of this e-mail was not intended or written
to be used, and cannot be used, by the reciplent for the purpose of avoiding
penalties that may be imposed under United States federal, state or local tax law.
//  Tout consell de fiscalité américaine contenu, le cas échéant, dans le présent
courriel ne visalt pas a éviter des pénalités pouvant &tre imposées en vertu des
lois fiscales fédérales, étatiques cu locales des Etats-Unis, n'a pas été rédigé

dans ce& but et ne doit pas &tre utilisé & cette fin par le destinataire.

10/21/2010
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June 4, 2010

BY FACSIMILE: 1-8646-487-4745

Sun Life Financial

Policy Titles

227 King Street South

P.O. Box 1601, Station Waterloo
Waterloo, Ontario N2L 4C5

Dear Sir:

Re: Policy No.: LI-R&54, 057-5 OPUS
insured's Name: Robert Tozer
Beneficiary: 504040 N.B. Lid.

It has come 1o our attention that o fransfer of the above captioned
insurance pclicy has been affected, transferring the policy from 504040
N.B. Lid. to Atcon Group Inc. This transfer was conducted without the
knowledge of our client, Robert Tozer,

It is our opinion that the company 504040 N.B. Lid. has always held this life
insurance policy “in iru_sf” for the benefit _of Robert Tozer as part of his

employment package.

' ilbert mcgloan qilli
— ] g g gillis

We advise you to ignore any attempts by Ernst & Young to terminate the
policy ond collect the cash surrender value. If necessary, we are
instructed to apply to the courts for a determination of this matter.

Yours very truly,

LBERT McGLOAN GiLLIS

St MU CA C-///

James L, Mockler
ockler@gmglaw.com

M/srmm

Yec: Christopher Mediratta, Vice President
Transaction Advisory Services
Ernst & Young
222 Bay Street
Toronto Ontario
M5EK 1J7
By Email

j lici avocats - : o . o
barristers » solicitors « 22 KingStreet ROLBox 7174 SaintJohn NB Canada E2L 456 www.gmglawcom Tek 506.634.3600 Fax. 506.634.3612
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Jun,

7. 2010 11:59AM Sun Life Financial No. 6741 P 2

b4 (“(
Sun ‘«: Sun Life Assurance Compngy of Canada
. . X 227 King 81 Sonth

Life Financial PO Box 1601 $TN Waterloo
Waterloo ON N2J 4Cs
Bus | 877 786-5433 Ext 341-5896
Fax 18664874745
www.sunlife.ea

Ernst & Young Inc. June 4, 2010

Aitention: Mr. Christopher Medirazta

222 Bay Street PO Box 251

TORONTO, ON

MsSK 1)7

Dear Mr. Christopher Mediratta:
RE: Policy LI-R656,057-5 Atcon Group Inc

Thank you for your letter dated May 25, 2010. We have registered the policy with restrictions due to
the receivership.

As you requested I have enclosed a copy of the most recent policy statement. A copy of the policy
has not been included as there is a fee to produce & duplicate policy. The fee is $50.00. If you would
like a duplicate policy produced please send us a request in writing along with the $50,00,

We will reguire further documentation from the court if you will be taking action on this policy as the
policy values are over $100,000.00. This clause is stated in the court order dated March 2, 2010 that

your provided to us in section #3 (n) (i).

Ifyou have any questions please do not hesitate to contact me.

Sincerely,

=

Amy Bickell
Policy Title Consultant

¢ Atcon Group Inc

Sun Life Assurance Company of Canada Is a meinber of the Sun Lifc Financial group of companies.
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BORDEN
LADNER
GERVAIS

Borden Ladner Gervais LLP

Lawyers » Patert & Trade-mark Agents
Seotia Plaza, 40 King Street West
Toronto, Ontario, Cenada M5H 3¥4

tel: (416} 367-6000 fax: (415) 367-574%
www blgcanada com

SAM P. RAPPOS
direct tel.: (416) 367-6033
direct fax; (416} 361-7308
g-mail; srappos@tigcanada.com
June 8, 2610

DELIVERED BY FACSIMILE  1-866-487-4745

Amy Bickell

Insurance Policy Title Consulitant
Sun Life Financial

227 King Street South

P.O. Box 1601, Station Waterloo
Waterloo, ON N2L 4C5

Dear Ms. Bickell,

Re: Policy No.: LI-R656, 057-5 (the “Policy™)

We are counsel to Emst & Young Tnc. (“EYI™). EYI was appointed by the Court of
Queen’s Bench of New Brunswick (the “New Brunswick Court”) as receiver and
receiver manager of the property, assets and undertakings of Atcon Group Inc. pursuant
to a Receivership Order dated March 2, 2010 (the “Receiver”). A copy of the
Receivership Order was enclosed with the Receiver’s letter to Sun Life Financial dated
May 25, 2010, and can also be found at www.ev.com/ca/atcon.

The Receiver understands that the beneficiary of the Policy is Atcon Group Inc., as
successor to 304040 N.B. Ltd. Pursuant to paragraph 3 of the Receivership Order, the
Receiver has been authorized and empowered by the New Brunswick Court to receive,
take possession and control, and protect the property, assets and undertakings of Atcon
Group Inc. (the “Property”). As the beneficiary of the Policy is Atcon Group Inc., the
cash surrender value of the Policy, if any, constitutes Property of Atcon Group Inc. that is
subject to the terms of the Receivership Order. Paragraph 4 of the Receivership Order
requires all persons to deliver all Property to the Receiver upon the Receiver’s request.

The Receiver understands that it is Sun Life Financial’s position that, for the Policy to be
terminated and the cash surrender value delivered to the Receiver, a Court Order should
be obtained by the Receiver from the New Brunswick Court. We are currently discussing
this matter with the Receiver. In the event that the Receiver proceeds with a motion 1o
the New Brunswick Court regarding the Policy, we will ensure that the Court materials
are sent to you direcily.

WATERLOO REGION

+ VANCOUVER .

MONTREAL OTTAWA TORONTO

CALGARY



We understand that, in the May 25, 2010 letter, the Receiver has requested that no other
individual be allowed to change, alter or take possession of the Policy, including any cash
surrender value, other than a representative of the Receiver. The Receiver has provided
to us a copy of the letter dated June 4, 2010 from James L. Mockler, counsel to Robert
Tozer, to Sun Life Financial, wherein Mr. Mockler advises Sun Life Financial to “ignore
any attempts by Ernst & Young Inc. to terminate the policy and collect the cash surrender
value”. We have copied Mr. Mockler on this letter.

It is the Receiver’s position that, as Atcon Group Inc. is the holder and beneficiary of the
Policy, Mr. Tozer has no standing whatsoever to contest payment of the cash surrender
value of the Policy to the Receiver or discuss the terms of the Policy with Sun Life
Financial directly. In the event that Mr. Tozer or his counsel attempt to contact Sun Life
Financial in connection with the Policy, we ask that you please contact Christopher
Mediratta of EYT as soon as possible to discuss this matter.

Please do not hesitate to contact the undersigned to discuss the matter further, Thank you

in advance for your assistance with this matter.

Yours truly,

Sam P. Rappos
Encl,

Ce: Ernst & Young Inc. {via e-mail)
James L. Mockler (via e-mail)

SODMAPCDOCS\TORO 43771783
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Borden Ladner Gervais LLP

Lawyers « Patent & Frade-mark Agens
Scotia Plazs, 40 King Street West
Toronto, Otario, Canada M5H 3Y4

tel: (416) 367-6000 fax (418) 367-6749
www.blgcanada.com

Sam P, Rapros

direct tel.: {416) 3675033

direct tax: {416) 361-7306
e-mail: srappos@bigcanada.com

BORDEN June 8, 2010
LADNER
GERVAIS DELIVERED BY E-MAIL
James L. Mockler
Gilbert McGloan Gillis
22 King Street
P.O. Box 7174
Saint John, NB E2L 1G3

Dear Mr, Mockler,

Re: Atcon Group Inc. and Sun Life Financial Policy No.: LI-R656, 057-5

This letter is in response to your letter dated June 4, 2010 to Sun Life Financial in
connection with the above-noted matter.

As you know, Ernst & Young Inc, was appointed by the Court of Queen’s Bench of New
Brunswick as receiver and receiver manager of the property, assets and undertakings of
Atcon Group Inc. pursuant to a Receivership Order dated March 2, 2010 (the
“Receiver”). Atcon Group Inc. is the successor corporation to 504040 N.B. Ltd,, the
beneficiary of the Policy and the party entitled to the cash surrender value of the Policy.

Pursuant to paragraph 3 of the Receivership Order, the Receiver has been authorized and
empowered by the New Brunswick Court to receive, take possession and control, and
protect the property, assets and undertakings of Atcon Group Inc., which includes the
cash surrender value of the Policy that Atcon Group Inc., as successor to the beneficiary
of the Policy, is entitled to.

In your letter dated June 4, 2010, you advised Sun Life Financial to “ignore any attempts
by Ernst & Young Inc. to terminate the policy and collect the cash sumrender value”. It is
our position that your correspondence constitutes a collateral attack on the powers and
authority granted to the Receiver under the Receivership Order, and is in direct
contravention of the duty of Mr. Tozer and the Gilbert McGloan Gillis law firm to co-
operate and assist the Receiver in collecting the Property subject to the Receivership
Order set out in paragraph 4 of the Recetvership Order.

We hereby demand that you send a letter to Sun Life Financial, with a copy to the
Receiver, retracting your letter dated June 4, 2010. In the event that a retraction letter is

WATERLOO REGION

.

YANCOUVER

TORONTO
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not received by the Receiver on or before June 10, 2010, the Receiver will proceed to
report 1o the New Brunswick Court on the actions taken by Mr. Tozer and will seek the
costs associated with such Court appearance from Mr. Tozer personally on a full
indemnity basis.

We trust that you will govemn yourself accordingly.

Yours truly,

Sam Kappos fgu
Sam P. Rappos

Cc: Ernst & Young Inc.

SODMAVPCDOCSITORG NI TTS0R2
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Fax sent by @ 5H66343611 GILBERT MCGLOAN 86-89-18 18:84a Pg: 274

June 9, 2010
VIA FACSIMILE: {416) 367-674%

Borden Ladner Gervais
Scotig Plaza

40 King Street West
Toronto, Ontario

M5H 3Y4

Aftention: Sam P, Roppos
Dear Mr. Rappos:

Re: Atcon Group Inc. and Sun Life Financial

Policy Number: 11-R454, 087.5

I am in receipt of your comespondence dated June 8, 2010 delivered by
email,

gilbert mcgloan gillis

(o
-

it is our client's position that the Sun Life Financial policy No. LI-R656, 057-5
was atways being held “in trust" by 504040 N.B. Lid., for the benefit of Mr. 3
Tozer as part of his employment package.

Clearly, this matter cannot be resolved without the intervention of the
Court. Flease advise if it is the infenfion of your client, the Receiver and
Receiver Manager of the Atcon assets, fo bring a Motion for the
determination of the ownership of this life insurance policy.

Yours very fruly,

GUBERT McGLOAN GILLIS

BarTiSterS « SO » A O e S b N o E21 456 s grglawicom Tk 506,634 3600 Fax 06643612

T BOLmAAE O 4T BRRARARAL 5% P82
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BORDEN
LADNER
GERVAIS

Borden Ladner Gervals LLP

Lawyers » Patent & Trade-mark Agenls
Scotia Piaza, 40 King Streel West
Toronto, Onlario, Canada MEH 374

tel.: (416) 367-6000 fax: {416) 367-6749
www bigcanada.com

SamP, Rarpos

direct tel.; {418) 367-6033

direct fax: (416} 361-7306
g-mail: srappos@blgcanada.com

June 23, 2010
DELIVERED BY E-MAIL

James L. Mockler
Gilbert McGloan Gillis
22 King Street

P.O. Box 7174

Saint John, NB E2L 1G3

Dear Mr. Mockler,

Re: Atcon Group Inc. and Sun Life Financial Policy No.; LI-R656, 057-5
(the “Policy”

This letter is in response to your letter dated June 9, 2010 in connection with the above-
noted matter, a copy of which is attached hereto.

We hereby confirm, on behalf of Ernst & Young Inc., the Court-appointed receiver and
receiver manager of the property, assets and undertakings of Atcon Group Inc. (the
“Receiver”), that the Receiver intends to bring a motion before Justice Riordon on
Wednesday June 30, 2010 with respect to the Policy. At this time, the Receiver intends
to seek a Court-order, inter alia, authorizing and directing Sun Life Financial to terminate
the Policy and to pay the cash surrender value of the Policy to the Receiver,

In your letter dated June 9, 2010, you advised that Mr. Tozer’s position is that the Policy
was being held “in trust” for the benefit of Mr. Tozer as part of his employment package.
We ask that you provide all information and documentation to the Receiver as soon as
possible so that the Receiver may consider this information in preparing its motion
materials and report to the Court regarding the Policy. We do note that the Receiver
intends to serve its materials by Friday June 25, 2010.

Yours truly,

A Bp

Sam P. Rappos

Cc: Ernst & Young Inc.
Sun Life Financial

WATERLOG HEGION

- TGRONTO  » VANCOUVER -
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BORDEN
LADNER
GERVALS

Borden Ladner Gervais LLP

Lawyers » Patent & Trade-mark Agents
Scotia Plaza, 40 King Street West
Toronic, Ontario, Canaga M5H 374
ted; (416) 3676000 fax: {416) 3676749
www blgcanada.com

SamP. Rappos

direct tel. {416) 3676033

direct fax: {416} 3617306
e-mall: srappos@bigeanada.com

July 7, 2010
DELIVERED BY E-MAIL

James L. Mockler
Gilbert McGloan Gillis
22 King Street

P.O. Box 7174

Saint John, NB E2L 1G3

Dear Mr. Mockler,

Re: Atcon Group Ine. (“Atcon Group™) and OPI AB (“OPT”)

We write to you further to our letter to you dated June 29, 2010 and our conversation of
July 5, 2010,

During the July 5, 2010 conversation, you confirmed that Mr. Tozer was not prepared 10
provide any information to the Receiver with respect to whether physical OPI common
share certificates numbered 1,001 to 2,000 were issued to Atcon Group, unless the
Receiver agreed that Mr. Tozer was entitled to the cash surrender value of Sun life Policy
LI-R656,057-5 (the “Policy™). In our letter to you dated June 8, 2010, we confirmed the
Receiver's position that the cash surrender value under the Policy is the property of
Atcon Group and is subject to the receivership proceedings. As you may know, the cash
surrender value under the Policy was $272,727.18 as of April 14, 2010.

During the July 3, 2010 conversation, you also confirmed that Mr, Tozer was aware of
his obligations under the Receivership Order of Justice Riordon of the Court of Queen’s
Bench of New Brunswick dated March 2, 2010,

The Receiver intends to move for relief from the Court in respect of both matters and will
put this letter before the Court.

Yours truly,

£ i
Sam P. Rappos f/(’

Ce: Ernst & Young Inc.

SODMAPCDOCSITORO1MA00397\2
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