Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS INC,,
ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC.,, ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL LTD.,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of

New Brunswick
APPLICANT

-and —

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC., ATCON VENEER PRODUCTS
INC., ATCON LOGISTICS INC., ATCON CONSTRUCTION
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD. ATCON
STRUCTURES INC. AND ENVIREM TECHNOLOGIES INC,,
all of which are carrying on business in the Province of New
Brunswick '

RESPONDENTS

AMENDED AND RESTATED RECORD ON MOTION
dated November 30, 2010

ON BEHALF OF THE MOVING PARTY,
ERNST & YOUNG INC., for the motion returnable
December 3,2010 at 9:30 a.m. AST
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COURT FILE NO.: N/M/17/10

IN THE COURT OF QUEEN'S BENCH
OF NEW BRUNSWICK

IN BANKRUPTCY AND INSOLVENCY

JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE
RECEIVERSHIP OF:

ATCON GROUP INC.,, ATCON
HOLDINGS INC., ATCON PROPERTY
HOLDINGS INC., ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS
INC., ATCON CONSTRUCTION INC,,
ATCON MANAGEMENT SERVICES
INC., ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The
Judicature Act, R.S.N.B. 1973, Ch. J-2,
Rule 41, Rules of Court, New Brunswick
and Section 243 of the Bankruptcy and
Insolvency Act, R.S.C. 1985, ¢. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian
chartered bank with a registered office in the
City of Saint John, Province of New
Brunswick

(Applicant)

-and-

COUR DU BANC DE LA REINE
DU NOUVEAU-BRUNSWICK

DIVISION DE PREMIERE
INSTANCE

CIRCONSCRIPTION
JUDICIAIRE DE MIRAMICH

ENTRE:
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ATCON GROUP INC,, ATCON
HOLDINGS INC., ATCON PROPERTY
HOLDINGS INC., ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS
INC.,, ATCON CONSTRUCTION INC.,
ATCON MANAGEMENT SERVICES
INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC. all of which are
carrying on business in the Province of New
Brunswick

(Respondents)

-and —

IN THE MATTER OF THE
APPLICATION OF ERNST & YOUNG
INC. in its capacity as Court-appointed
receiver and receiver and manager of the
property, assets and undertakings of the
Respondents.

AMENDED AND RESTATED
NOTICE OF MOTION
(FORM 37A)

TO:

The Persons on the Service List attached
hereto as Schedule “A” to this Amended and
Restated Notice of Motion

Ernst & Young Inc. in its capacity as receiver
and receiver and manager of the property,
assets and undertakings of the Respondents
(the “Receiver”) will apply to the Court of
Queen’s Bench at 673 King George Highway,
Miramichi, New Brunswick via
teleconference call on Friday, December 3,
2010 at 9:30 am AST for the following relief:

AVIS DE MOTION
(FORMULE 37A)

DESTINAIRE:

Le

le

demandera a la Cour a



(a) an Order, substantially in the form of draft Order attached as Schedule “B” to
this Amended and Restated Notice of Motion, inter alia:

i) abridging and validating the timing and method of service of the
Amended and Restated Notice of Motion, the Receiver’s Amended and
Restated Fourteenth Report to the Court dated November 30, 2010 (the
“Fourteenth Report™), and the Record on Motion, if necessary, so that
this Motion is properly returnable and further service is dispensed with;

ii) authorizing and approving the execution of the Suncor Settlement
Agreement (as defined below) by the Receiver,

iii) authorizing and directing the Receiver to take such steps and execute
such additional documents as may be necessary or desirable for the
completion of the settlement contained in the Suncor Settlement
Agreement; and

iv) authorizing and empowering the Receiver to utilize the Suncor
settlement amount for the purpose of making payments (including
interim payments) required or permitted by the Receivership Order; and

(b) such further and other relief as may be just.

The grounds upon which the Receiver relies are as follows:

1.

The relief sought by the Receiver is appropriate in the circumstances and is in
accordance with the provisions of the Receivership Order granted in these
proceedings, the jurisdiction of the Court under the Bankruptcy and Insolvency Act -
and the inherent jurisdiction of the Court.

Atcon Construction Inc. (“Atcon Construction”) was engaged by Suncor Energy
Oil Sands Limited Partnership (“Suncor LP”) to provide certain engineering,
procurement and construction materials and services in respect of the
construction of roadway infrastructure improvements at Highway # 63, which is
adjacent to the Suncor oil sands operations located north of Fort McMurray,
Alberta (the “Sumncor Project”) pursuant to the terms of the Highway 63
Interchange Engineering, Procurement and Construction, Multiple Use Contract
No. 4600004026 with an effective date of August 11, 2006 between Atcon
Construction and Suncor LP (the “Suncor Contract”).

The Receiver understands, based on its discussions with certain former
employees of Atcon Construction, that there were a number of disputed billing
issues between Atcon Construction and Suncor LP in connection with the
services provided by Atcon Construction under the Suncor Contract.



As a result, on May 14, 2009, Atcon Construction, as plaintiff, commenced an
action by way of statement of claim against Suncor LP, Suncor Energy Inc. and
Suncor Energy Services Inc. (collectively, “Suncor”), as defendants, with the
Court of Queen’s Bench of Alberta, Judicial Centre of Calgary, bearing Action
Number 0901-07234 (the “Action™).

Following the commencement of the Action, the Receiver understands that a
number of without prejudice meetings, discussions and correspondence occurred
between Atcon Construction and Suncor from June 2009 to September 2009 in an
attempt to resolve the outstanding issues with respect to the Suncor Contract to
each party’s mutual satisfaction. At the time of the commencement of these
proceedings, the Action had not been resolved by the parties.

The Receiver reports that, in accordance with its powers under the Receivership
Order, and as a result of without prejudice discussions that have occurred
following the commencement of these proceedings between the Receiver and
Suncor, a settlement of the Action has been reached between the Receiver and
Suncor pursuant to a settlement agreement and release effective November 10,
2010 between the Receiver and Suncor (the “Suncor Settlement Agreement”).
The Suncor Settlement Agreement is conditional upon the Receiver obtaining this
Honourable Court’s approval of the settlement.

The Suncor Settlement Agreement provides that, subject to the approval of this
Honourable Court:

a. Suncor will pay to the Receiver an agreed upon settlement amount and
will release the Receiver and Atcon Construction with respect to all
potential claims held by Suncor in connection with the Suncor Project, the
Suncor Contract and matters alleged by Atcon Construction in the Action;
and

b. in consideration of receipt of the settlement amount, the Action will be
dismissed by the Receiver and the Receiver, and Atcon Construction by
the Receiver, will release Suncor in connection with all potential claims
held by the Receiver and Atcon Construction with respect to the Suncor
Project, the Suncor Contract and matters alleged by Atcon Construction in
the Action.

The Receiver intends to file a supplement to the Fourteenth Report prior to the
hearing of the motion scheduled for December 3, 2010 (the “Supplemental
Report”) that will provide further details on the history of the Action and contain
an unredacted copy of the Suncor Settlement Agreement appended thereto.

The Receiver seeks a sealing order from this Honourable Court with respect to
the Supplemental Report, on the basis that the Supplemental Report contains
sensitive commercial information, the dissemination of which could be
prejudicial to the best interests of the Respondents’ stakeholders and to the
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successful completion of the Action in the event that the Suncor Settlement
Agreement is not approved by this Honourable Court.

10. The Receiver of the view that the Suncor Settlement Agreement represents a fair
and reasonable settlement of the matters relating to the Actlon and the Suncor
Contract, on the basis that:

a. The Bank of Nova Scotia and the Province of New Brunswick, which the
Receiver understands are the parties with the likely priority proprietary
interests in any amounts recovered by the Receiver in connection with the
Action and the Suncor Contract, each concur with the terms of the Suncor
Settlement Agreement and the quantum of the settlement amount to be
paid by Suncor;

b. Counsel to the Receiver in connection with the Action has recommended
that the Receiver accept the settlement contained in the Suncor Settlement
Agreement; and

c. in the event that the Suncor Settlement Agreement is not approved by this
Honourable Court, time consuming and costly litigation would be
necessary to resolve the issues between the parties, perhaps in the
Provinces of New Brunswick and Alberta, and there is no guarantee that
the Receiver would be successful in realizing as much or more for the
Atcon Construction receivership estate as it will pursuant to the Suncor
Settlement Agreement.

11. The Receiver recommends that this Honourable Court approve the Suncor
Settlement Agreement.

12. The Receiver relies on:

a) the Rules of Court , as amended, including but not limited to Rules 1.03,
2.01,2.02 and 3.02; \

b) the Judicature Act, R.S.N.B. 1973, c. J-2, as amended, and

13. Such further and other grounds as counsel for the Recelver may advise and this
Honourable Court may permit.

UPON the hearing of the motion the A l'audition de la motion, les affidavits
following affidavit or other documentary ou les autres preuves littérales
evidence will be presented: suivantes seront présentées:

(1) The Fourteenth Report;

(2) The Supplemental Report; and



(3) Such further and other affidavits

or documentary evidence as
counsel for the Receiver may
advise and this Honourable Court
may permit.

You are advised that:

(@)

(b)

©

you are entitled to issue
documents and present
evidence at the hearing in
English or French or both;

the applicant intends to proceed
in the English language; and

if you intend to proceed in the
other official language, an
interpreter may be required and
you must so advise the Clerk at
least 5 days before the hearing.

Sachez que:

(a) vous avez le droit d'émettre des
documents et de présenter votre
preuve a l'audience en frangais, en
anglais ou dans les deux langues;

(b) le demandeur a l'intention d'utiliser
la langue anglais; et

(¢) sivous avez l'intention d'utiliser
l'autre langue officielle, les services
d'un interpréte pourront étre requis
et vous devrez un aviser le greffier
au moins 5 jours avant l'audience.

DATED at Toronto, Ontario, this 30™ day of November, 2010

BORDEN LADNER GERVAIS LLP

Barristers and Solicitors
Scotia Plaza

40 King Street West
Toronto, Ontario M5H 3Y4

MICHAEL J. MACNAUGHTON
Tel: (416) 367-6646

Fax: (416) 682-2837

LSUC # 25889U

CRAIG J. HILL
Tel: (416) 367-6156
Fax: (416) 361-7301
LSUC # 31888K

A ¢,

SAM P. RAPPOS
BORDEN LADNER GERVAIS LLP
Solicitors for the Receiver



SAM P. RAPPOS
Tel: (416) 367-6033
Fax: (416) 361-7306
LSUCH 513995

Counsel to Ernst & Young Inc.,
the Court-appointed Receiver
of the Respondents

::ODMA\PCDOCS\TOR01\4512748\2
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IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK

TRIAL DIVISION

JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

-and -

IN THE MATTER OF ATCON CONSTRUCTION INC,,
ATCON INDUSTRIAL SERVICES INC.,, ATCON
MANAGEMENT SERVICES INC., ATCON CIVIL LTD.,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES
INC., ENVIREM TECHNOLOGIES INC. all of which are
carrying on business in the Province of New Brunswick

- AND -

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC., ATCON VENEER
PRODUCTS INC, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON INDUSTRIAL SERVICES
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD., ATCON
STRUCTURES INC. and ENVIREM TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B.
1973, Ch. J-2, Rule 41, Rules of Court, New Brunswick and
Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985,
¢. B-3

SERVICE LIST
(as of November 30, 2010)



COX & PALMER

Purdy's Wharf, Tower I
1100-1959 Upper Water Street
Halifax, NS B3J 3N2

Robert G. MacKeigan, Q.C.

Tel: (902) 491-4121

Fax: (902) 421-3130

E-mail: robbie@coxandpalmer.com

J. Craig McCrea, Q.C.

Tel: (902) 491-4120

Fax: (902) 421-3130

E-mail: cmccrea@coxandpalmer.com

Counsel to The Bank of Nova Scotia

BORDEN LADNER GERVAIS LLP
Scotia Plaza

40 King Street West

Toronto, ON M5H 3Y4

Michael J. MacNaughton

Tel: (416) 367-6646

Fax: (416) 682-2837

E-mail: mmacnaughton@blg.com

Craig J. Hill

Tel: (416) 367-6156
Fax: (416) 361-7301
E-mail: chill@blg.com

Sam P. Rappos

Tel: (416) 367-6033

Fax: (416) 361-7306
E-mail: srappos@blg.com

Counsel to Ernst & Young Inc., the Court-
Appointed Monitor and Receiver

COX & PALMER

Brunswick Square, Suite 1500
1 Germain Street, PO Box 1324
Saint John, NB E2L 4HS8

Josh J.B. McElman
Tel: (506) 633-2708
Fax: (506) 632-8809
E-mail: jmcelman@coxandpalmer.com

ERNST & YOUNG INC.
The Fortis Building

139 Water Street, 7th Floor
St. John's, NL. A1C 1B2

Paul D. Hickey

Tel: (709) 570-5404

Fax: (709) 722-1758

E-mail: paul.d.hickey@ca.cy.com

George C. Kinsman

Tel: (902) 421-6282

Fax: (902) 420-0503

E-mail: george.c.kinsman@ca.cy.com

Brian M. Denega

Tel: (416) 943-3058

Fax: (416) 943-3300

E-mail: brian.m.denega@ca.ecy.com

Mathew M. Harris
Tel: (902) 421-6255

E-mail: mathew.m.harris@ca.cy.com

Court-appointed Monitor and Receiver
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OFFICE OF THE ATTORNEY GENERAL
Legal Services Branch

Province of New Brunswick

Room 447, Centennial Building

670 King Street

Fredericton, NB E3B 1G1

Natalie H. LeBlanc
Tel: (506) 453-2222
Fax: (506) 453-3275
E-mail: natalie.leblanc@gnb.ca

John B.D. Logan

Tel: (506) 453-2222

Fax: (506) 453-3275
E-mail: john.logan@gnb.ca

Richard Williams

Tel: (506) 453-2222

Fax: (506) 453-3275

E-mail: richard.williams@gnb.ca

Counsel to the Province of New Brunswick

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street

Suite 2800, Commerce Court West
Toronto ON MS5L 1A9

Susan M. Grundy

‘Tel: (416) 863-2572

Fax: (416) 863-2653

E-mail: susan.grundy@blakes.com

Marc Flynn

Tel: (416) 863-2685

Fax: (416) 863-2653

E-mail: marc.flynn@blakes.com

Counsel to Caterpillar Financial Services
Limited

BARRY SPALDING
Mercantile Centre

55 Union Street, Suite 710
Saint John, NB E2L 5B7

Howard A. Spalding, Q.C.
Tel: (506) 633-4215

Fax: (506) 633-4206

E-mail: has@barryspalding.com

William C. Kean

Tel: (506) 646-7505

Fax: (506) 633-4206

E-mail: wck@barryspalding.com

Counsel to GE Canada Equipment Financing
G.P., General Electric Canada Equipment
Financing G.P., GE Canada Leasing Services
Company, GE VFS Canada Limited
Partnership, General Electric Canada Real
Estate Finance Inc. and GE Vehicle and
Equipment Leasing

LAWSON CREAMER LAWYERS
133 Prince William Street, Suite 801
P.O. Box 6787, Station A

Saint John, NB E2L 4S2

Bob Creamer/Jeffrey Burgess/

Kelly Vanbuskirk

Tel: (506) 633-3737

Fax: (506) 633-0465

E-mail: rcreamer@lawsoncreamer.com/
jburgess@lawsoncreamer.com/
kvanbuskirk@lawsoncreamer.com

Counsel to Caterpillar Financial Services
Limited



AIRD & BERLIS LLP
Brookfield Place, 181 Bay Street
Suite 1800, Box 754

Toronto, ON M5J 2T9

Sanjeev Mitra

Tel: (416) 865-3085

Fax: (416) 863-1515

E-mail: smitra@airdberlis.com

Counsel to Royal Bank of Canada

MILLER THOMSON LLP
Suite 5800, Scotia Plaza

40 King Street West
Toronto, ON MS5H 381

Arthi Sambasivan

Tel: (416) 595-8636

Fax: (416) 595-8695

E-mail: asambasivan@millerthomson.com

Counsel to Capital Underwriters

BINGHAM ROBINSON MACLENNAN
EHRHARDT TEED

Heritage Court

300-95 Foundry St.

Moncton, NB E1C 5H7

Brian M. Hunt

Tel: (506) 857-8856

Fax: (506) 875-2017
E-mail: bhunt@bingham.ca

Counsel to Key Equipment Finance Canada
Ltd.

MCMILLAN LLP
Brookfield Place, Suite 4400
181 Bay Street

Toronto, ON M5J 2T3

Tushara N. Weerasooriya

Tel: (416) 865-7262

Fax: (416) 865-7048

E-mail: tushara.weerasooriya@mcmillan.ca

Counsel to Macquarie Premium Funding Inc.

DEPARTMENT OF JUSTICE CANADA
Atlantic Regional Office

Suite 1400, Duke Tower

5251 Duke Street

Halifax, NS B3J 1P3

Gregory A. Maclntosh

Tel: (902) 426-8007

Fax: (902) 426-8802

E-mail: gregory.macintosh@justice.gc.ca

Counsel to Canada Revenue Agency

PARLEE McLAWS LLP
3400 Suncor Energy Centre
150 -6 Avenue SW
Calgary, AB T2P 3Y7

G. Scott Watson

Tel: (403) 294-7038

Fax: (403) 294-7030

E-mail: swatson@parlee.com

Brent W. Mescall

Tel: (403) 294-7544

Fax: (403) 767-8889

E-mail: bmescall@parlee.com

Counsel to Canadian Natural Resources
Limited '



FOSTER & COMPANY
100-564 Prospect St.
Fredericton, NB E3B 9M3

Steven Barnett

Tel: (506) 462-4008

Fax: (506) 462-4001

E-mail: srbarnett@fandclaw.com

Counsel for CML Northern Blower Inc.

BINGHAM ROBINSON MACLENNAN
EHRHARDT TEED

95 Foundry Street

Moncton, NB E1C 5H7

Jeff Delaney

Tel: (506) 857-8856

Fax: (506) 857-2017

E-mail: jdelaney@bingham.ca

Counsel to Aviva Surety

LAW OFFICE OF HARRY H.
WILLIAMSON, Q.C.
Keystone Place

270 Douglas Avenue, Suite 203
Bathurst, NB E2A 1M9

Harry H. Williamson, Q.C.

Tel: (506) 546-6050

Fax: (506) 545-1010

E-mail: hhwilliamson@nb.aibn.com

New Brunswick Counsel to Ernst & Young

Inc., the Court-Appointed Monitor and
Receiver

MILLER THOMPSON LLP
2700 Commerce Place

10155 - 102 Street

Edmonton, AB T5J 4GS

Thomas V. Duke

Tel: (780) 429-9742

Fax: (780) 424.5866

E-mail: tduke@millerthomson.com

Counsel for Alberta Fuel Distributors

GILBERT MCGLOAN GILLIS
22 King Street

P.O. Box 7174

Saint John, NB E2L 1G3

Rodney J. Gillis, Q.C./James L.
Mockler/Cathy Fawcett

Tel: (506) 634-3600

Fax: (506) 634-3612

E-Mail: rjgillis@gmglaw.com/
jmockler@gmglaw.com/cfawcett@gmglaw.com

Counsel to the Respondents/Mr. Robert Tozer

DAVIS LLP

1201 Scotia 2 Tower
10060 Jasper Avenue
Edmonton, AB T5J 4ES

David Stratton, Q.C.

Tel: (780) 429-6804

Fax: (780) 702-4353
E-mail: dstratton@davis.ca

Counsel to Alberta Ironworks Pension Fund
and Ironworkers Health and Welfare Trust
Fund of Western Canada



MCINNES COOPER
Brunswick Square, 17th Floor
1 Germain Street

P.O. Box 6370, Station A
Saint John, NB E2L 4V1

James C. Mosher

Tel: (506) 633 3803

Fax: (506) 643 6505

E-mail: james.mosher@mcinnescooper.com

Counsel to PricewaterhouseCoopers Inc.

AHLSTROM WRIGHT OLIVER &
COOPER LLP

Sherwood Park Office

Suite 200, 80 Chippewa Road
Sherwood Park, AB T8A 4W6

Patricia C. Tiffen

Tel: (780) 410-2820

Fax: (780) 467-6428
E-mail: p.tiffen@awoc.ca

Counsel to Frontier Fence & Guard Rail Ltd.

BOYNE CLARKE

33 Alderney Drive, Suite 700
PO Box 876, Dartmouth Main
Halifax, NS B2Y 375

David G. Coles, QC

Tel: (902) 460-3422

Fax:(902) 463-7500

E-mail: Dcoles@boyneclarke.ca

Counsel to Canadian National Railway
Company

FRASER MILNER CASGRAIN LLP
2900 Manulife Place

10180-101 Street

Edmonton, AB T5J 3V5

Lyle B. Brookes

Tel: (780) 423-7164

Fax: (780) 423-7276

E-mail: lyle.brookes@fmc-law.com

Counsel to PTI Premium Camp Services Ltd.
and Noralta Lodge Ltd.

GORMAN NASON

121 Germain Street

PO Box 7286 Station "A"
Saint John, NB E2L 4S6

Timothy M. Hopkins/Frederick A. Welsford
Tel: (506) 634-8600

Fax: (506) 634-8685

E-mail: tmh@gormannason.com/
faw(@gormannason.com

Counsel to Komatsu International (Canada)
Inc.

CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza

40 King Street West

Toronto, ON MS5H 3C2

Joseph Bellissimo

Tel: (416) 860-6572

Fax: (416) 642-7150

E-mail: jbellissimo@casselsbrock.com

Counsel to De Lage Landen Financial Services
Canada Inc.



BURNET, DUCKWORTH & PALMER LLP

1400, 350 - 7th Ave. S.W.
Calgary, AB T2P 3N9

Jeff E. Sharpe

Tel: (403) 260-0176

Fax: (403) 260-0332
E-mail: jes@bdplaw.com

Counsel to Suncor Energy Inc., Suncor

Energy Services Inc. and Suncor Energy

Oilsands Limited Partnership

OFFICE OF THE SUPERINTENDENT OF

BANKRUPTCY
5, Place Ville-Marie, bureau 800
Montréal, QC H3B 2G2

Michel Huot

Tel: (514) 496-8641

Fax: (514) 283-9795

E-mail: Michel. Huot@jic.gc.ca

CML NORTHERN BLOWER INC.
388 Kingston Crescent
Winnipeg, MB R2M 0T8

Robert Goodwin
E-mail: beverley_goodwin@hotmail.com

CANADA REVENUE AGENCY
Insolvency Unit, Atlantic Region
Moncton Tax Services Office

50 King Street, PO Box 1070
Moncton, NB E1C 8P2

Kevin Jensen
E-mail: Kevin.Jensen@cra-arc.gc.ca

LANDE LANGFORD
6020 Jean Talon East
Suite 700

Montreal, QC H1S 3B1

Richard Lande

Tel: (514) 257-9999

Fax: (514) 257 7339
E-mail: rlande@iprimus.ca

Counsel to CN Worldwide

SODEXO

930 Wellington Street
Suite 100

Montreal, QC H3C 1T8

John Mignacca

Tel: (514) 866-7070 x256

Fax: (514) 866-8732

E-mail: John.Mignacca@Sodexo.com

AIMARK TRAVERS LTD.
300 Steelcase Rd. W. #23
Markham, ON L3R 2W2

Ron B. Sidon
E-mail: ron@aimarktravers.com

PENNECON GROUP
1309 Topsail Road

P.O. Box 8274, Stn. A
St. John's, NL A1B 3N4

Janis Byrne
Tel: (709) 782-5774
E-mail: jbyrne@pennecon.com



PRICEWATERHOUSE COOPERS INC.
44 Chapman Hill, Suite 301
Saint John, NB

David Boyd

Tel: (902) 491-7421

Fax: (902) 422-1166

E-mail: david.a.boyd@ca.pwc.com

Jean Gougen
Tel: (506) 874-0600
E-mail: jean.b.gougen@ca.pwc.com

Court-appointed Receiver of Atcon Industrial
Services Inc. and Atcon Plywood Inc.



SCHEDULE “B”



Court File No. N/M/17/10
IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY

JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985,
c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of
New Brunswick

APPLICANT

-and —

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS |INC.,, ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT
SERVICES 1INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIES INC.,, all of which are carrying
on business in the Province of New Brunswick

RESPONDENTS
ORDER

THIS MOTION, made by Emst & Young Inc. in its capacity as Court-appointed

receiver and receiver manager of the property, assets and undertakings of the Respondents (the
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"Receiver") for an Order, infer alia, (i) authorizing and approving the execution of the Suncor
Settlement Agreement (as defined below) by the Receiver; (ii) authorizing and directing the
Receiver to take such steps and execute such additional documents as may be necessary or
desirable for the completion of the settlement contained in the Suncor Settlement Agreement;
and (iii) authorizing and empowering the Receiver to utilize the Settlement Amount (as defined
below) for the purpose of making payments (including interim payments) required or permitted
by the Receivership Order, was heard this day at 673 King George Highway, Miramichi, New

Brunswick.

ON READING the Receiver’s Amended and Restated Notice of Motion dated
November 30, 2010 (the “Notice of Motion”), the Amended and Restated Fourteenth Report of
the Receiver dated November 30, 2010 and all the appendices attached thereto (the “Fourteenth
Report”), the Amended and Restated Supplement to the Fourteenth Report dated November 30,
2010 and all the appendices attached thereto (the “Supplemental Report™), and on hearing the

submissions of counsel for the Receiver and such other counsel in attendance,

1. THIS COURT ORDERS that the time for service of the Receiver’s Notice of Motion,
the Fourteenth Report, the Supplemental Report and the Amended and Restated Record on
Motion shall be and is hereby abridged and validated so that the motion is properly returnable

today, and that any further service thereof is hereby dispensed with.

2. THIS COURT ORDERS AND DECLARES that the Suncor Settlement Agreement (as
defined in the Fourteenth Report and attached as Appendix “B” thereto), and the execution of the
Suncor Settlement Agreement by the Receiver, is hereby approved, and the Receiver is hereby
authorized and directed to take such additional steps and execute such additional documents as
may be necessary or desirable for the completion of the terms of the settlement contained in the

Suncor Settlement Agreement.

3. THIS COURT ORDERS that the Receiver is authorized, empowered and directed, upon
receipt of the settlement amount under the Suncor Settlement Agreement (the “Settlement
Amount”), to utilize the Settlement Amount for the purpose of making payments (including
interim payments) required or permitted by the Receivership Order dated March 2, 2010 granted
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in these proceedings as amended by the Order dated March 30, 2010 granted in these

proceedings.

4, THIS COURT ORDERS that the Supplemental Report shall be sealed, kept confidential
and not form part of the public record, but rather shall be placed, separate and apart from all
other contents of the Court file, in a sealed envelope and shall only be opened upon further Order

of the Court.

Dated at Miramichi, New Brunswick, this 31 day of December, 2010.

Thomas W. Riordon
Judge of the Court of Queen’s Bench of
New Brunswick

::ODMA\PCDOCS\TOR01\4513000\2
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Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC., AND ENVIREM

TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985,

¢. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of
New Brunswick

APPLICANT

-and —

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC.,, ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC.,, ATCON MANAGEMENT
SERVICES INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIES INC.,, all of which are carrying

on business in the Province of New Brunswick

RESPONDENTS

AMENDED AND RESTATED FOURTEENTH REPORT OF THE RECEIVER

(Approval of Suncor Settlement Agreement)

November 30,2010



INTRODUCTION AND PURPOSE

1.

In connection with the applications of The Bank of Nova Scotia (the “Bank”™) pursuant to

section 33 of the Judicature Act (New Brunswick), Rule 41 of the Rules of Court of New

Brunswick, and section 243 of the Bankruptcy and Insolvency Act (Canada) that were

heard by The Honourable Mr. Justice Riordon of the Court of Queen’s Bench of New
Brunswick on March 1, 2010 and March 30, 2010, Ernst & Young Inc. (“EYTI”) was

respectively appointed as receiver and receiver manager (the “Receiver”) of the property,

assets and undertakings of:

(@)

(®)

Atcon Group Inc., Atcon Holdings Inc., Atcon Property Holdings Inc., Atcon
Veneer Products Inc. and Atcon Logistics Inc. pursuant to the Receivership Order
dated March 2, 2010 (the “March 2 Order”); and

Atcon Construction Inc. (“Atcon Construction”), Atcon Management Services
Inc., Atcon Civil Ltd., Dycon Construction Ltd., Atcon Structures Inc. and
Envirem Technologies Inc. (now known as 058545 N.B. Inc.) pursuant to an
Order dated March 30, 2010 granted in these proceedings (the “March 30
Order”, and the March 30 Order together with the March 2 Order, the

“Receivership Order).

The Receivership Order authorized the Receiver to, among other things:

(a)

)

(©)

(@

take possession and control of the Property and any and all proceeds, receipts and

disbursements arising out of or from the Property;
receive, preserve and protect the Property, or any parts thereof;

receive and collect all monies and accounts now owed or hereafter owing to the
Respondents and to exercise all remedies of the Respondents in collecting such

monies;

settle, extend or compromise any indebtedness owing to the Respondents;
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(e) execute, assign, issue and endorse documents of whatever nature in respect of any
of the Property, whether in the Receiver’s name or in the name of and on behalf

of any of the Respondents, for any purpose pursuant to this Order;

® initiate, prosecute and continue the prosecution of any and all proceedings and
defend all proceedings now pending or hereafter instituted with respect to any of

the Property and to settle or compromise any such proceedings; and

(2) engage consultants, appraisers, agents and experts, among other persons, to assist

with the exercise of the Receiver’s powers and duties.

The purpose of this Amended and Restated Fourteenth Report (the “Fourteenth
Report”) is to report to this Honourable Court on the status of matters relating to Suncor
(as defined below) and recommend that this Honourable Court grant an Order authorizing
and approving the execution of the Suncor Settlement Agreement (as defined below) by
the Receiver, authorizing and directing the Receiver to take such steps and execute such
additional documents as may be necessary or desirable for the completion of the
settlement contained in the Suncor Settlement Agreement, and authorizing and
empowering the Receiver to utilize the Suncor settlement amount for the purpose of
making payments (including interim payments) required or permitted by the Receivership
Order.

TERMS OF REFERENCE

4,

In preparing this Fourteenth Report, the Receiver has been provided with, and has relied
upon unaudited historical financial statements, other unaudited financial information and
projections prepared by the Respondents, the books and records of the Respondents,
discussions with the management and employees of the Respondents, and other
information from various sources. The Receiver has assumed that the information it has
been provided is accurate and complete. The Receiver did not audit, review or otherwise
attempt to verify the accuracy or completeness of the information. Accordingly, the
Receiver expresses no opinion or other form of assurance with respect to the information

presented in this Fourteenth Report or relied upon by the.Receiver in preparing this



-4.

Fourteenth Report. Further, the nature of the Receiver’s work completed in these
proceedings will not necessarily disclose errors, misstatements, irregularities or illegal

acts, if such exist, on the part of the Respondents, or its officers or employees or in the

information.

5. All references to monetary amounts in this Fourteenth Report are in Canadian dollars
unless otherwise noted.

6. Capitalized terms not defined in this Fourteenth Report are as defined in the Receivership
Order.

7. Copies of court materials in these proceedings may be obtained from the Receiver’s
website established in connection with the Respondents (www.ey.com/ca/atcon).

SUNCOR

Background

8.

Pursuant to the terms of the Highway 63 Interchange Engineering, Procurement and
Construction, Multiple Use Contract No. 4600004026 with an effective date of August
11, 2006 between Atcon Construction and Suncor Energy Oil Sands Limited Partnership
(“Suncor LP”) (the “Suncor Contract”), Atcon Construction was engaged by Suncor
LP to provide certain engineering, procurement and construction materials and services in
respect of the construction of roadway infrastructure improvements at Highway # 63,
which is adjacent to the Suncor oil sands operations located north of Fort McMurray,

Alberta (the “Suncor Project”™).

The services to be performed by Atcon Construction under the Suncor Contract pertained
to the construction of an interchange between Highway # 63 and the Voyageur Oil Sands
access road, a bridge structure carrying the access road over Highway # 63 and related

loop roads, ramps and service roads on and adjacent to the interchange.

Commencement of the Action re Suncor Contract

10.

The Receiver understands, based on its discussions with certain former employees of

Atcon Construction, that there were a number of disputed billing issues between Atcon
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Construction and Suncor LP in connection with the services provided by Atcon

Construction under the Suncor Contract.

As a result, on May 14, 2009, Atcon Construction, as plaintiff, commenced an action by
way of statement of claim against Suncor LP, Suncor Energy Inc. and Suncor Energy
Services Inc. (collectively, “Suncor”), as defendants, with the Court of Queen’s Bench of
Alberta, Judicial Centre of Calgary, bearing Action Number 0901-07234 (the “Action™).
Attached hereto and marked as Appendix “A” is a copy of the Atcon Construction

statement of claim dated May 14, 2009 that was issued in the Action.

Following the commencement of the Action, the Receiver understands that a number of
without prejudice meetings, discussions and correspondence occurred between Atcon
Construction and Suncor from June 2009 to September 2009 in an attempt to resolve the

outstanding issues with respect to the Suncor Contract to each.party’s mutual satisfaction.

The Receiver understands that, by early October 2009, the outstanding issues had not
been resolved by Suncor and Atcon Construction and the without prejudice discussions
had reached an impasse. As a result, at the time of the commencement of these
proceedings with respect to Atcon Construction in March 2010, the outstanding issues

with respect to the Suncor Contract and the Action had not been resolved.

Commencement of Receivership Proceeding

14.

15.

Following the commencement of these proceedings, and in accordance with the
Receiver’s authority to collect all monies and accounts owed to Atcon Construction under
paragraph 3(g) of the Receivership Order, the Receiver sent a letter to Suncor dated April
9, 2010 demanding payment of the amount owed by Suncor to Atcon Construction, based

on the books and records of Atcon Construction.

In a written response dated April 29, 2010, counsel to Suncor notified the Receiver that
Suncor’s position was that no amounts were owed by Suncor to Atcon Construction.
Suncor’s counsel confirmed that Suncor disputed the allegations made by Atcon
Construction in the Action and would, if required, aggressively defend the lawsuit.

Suncor’s counsel also confirmed that it expected to file a counterclaim seeking set off of
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any amounts alleged to be owing to Atcon Construction and seeking additional damages
against Atcon Construction relating to breach of contract issues with respect to the

Suncor Contract.

The Receiver retained Gowling Lafleur Henderson LLP (“Gowlings”), legal counsel to
Atcon Construction with respect to the Suncor Contract and the Action, as its legal
counsel with respect to the Action. The Receiver also engaged certain former employees
of Atcon Construction to assist the Receiver in matters relating to the Suncor Contract

and the Action.

Following its discussions with former Atcon Construction employees and Gowlings, the
Receiver instructed Gowlings to commence without prejudice discussions with counsel to

Suncor regarding matters relating to the Action and the Suncor Contract.

Settlement of the Action

18.

19.

The Receiver reports that, as a result of the without prejudice discussions, a settlement of
the Action has been reached between the Receiver and Suncor, subject to the Receiver
obtaining this Honourable Court’s approval of the settlement. Attached hereto and
marked as Appendix “B” is a redacted copy of the settlement agreement and release
effective November 10, 2010 between the Receiver and Suncor (the “Suncor Settlement

Agreement”).

The Suncor Settlement Agreement provides that, subject to the approval of this

Honourable Court:

(a) Suncor will pay to the Receiver an agreed upon settlement amount and will
release the Receiver and Atcon Construction with respect to all potential claims
held by Suncor in connection with the Suncor Project, the Suncor Contract and

matters alleged by Atcon Construction in the Action; and

) in consideration of receipt of the settlement amount, the Action will be dismissed
by the Receiver and the Receiver, and Atcon Construction by the Receiver, will

release Suncor in connection with all potential claims held by the Receiver and



20.

21.

22.

-7 -

Atcon Construction with respect to the Suncor Project, the Suncor Contract and

matters alleged by Atcon Construction in the Action.

The Receiver reports that an unredacted copy of the Suncor Settlement Agreement will
be provided to the Court as an appendix to a supplemental report prior to the hearing of

the motion scheduled for December 3, 2010 (the “Supplemental Report”™).

The Receiver will be seeking a sealing order from this Honourable Court with respect to
the Supplemental Report, on the basis that the Supplemental Report contains sensitive
commercial information, the dissemination of which could be prejudicial to the best
interests of the Respondents’ stakeholders and to the successful completion of the Action
in the event that the Suncor Settlement Agreement is not approved by this Honourable

Court.

The Receiver is in a position to publicly report that it is of the view that the Suncor
Settlement Agreement represents a fair and reasonable settlement of the matters relating

to the Action and the Suncor Contract, on the basis that:

(a) the Bank and the Province of New Brunswick, which the Receiver understands to
be the parties that likely have the priority proprietary interests in any amounts
recovered by the Receiver in connection with the Action and the Suncor Contract,
each concur with the terms of the Suncor Settlement Agreement and the quantum

of the settlement amount to be paid by Suncor;

() Gowlings, the Receiver’s legal counsel with respect to the Action, and formerly
Atcon Construction’s counsel with respect to the Action, has recommended that
the Receiver accept the settlement set out in the Suncor Settlement Agreement;

and

© in the event that the Suncor Settlement Agreement is not approved by this
Honourable Court, time consuming and costly litigation would be necessary to
resolve the issues between the parties, perhaps in the Provinces of New
Brunswick and Alberta, and there is no guarantee that the Receiver would be

successful in realizing as much or more for the Atcon Construction receivership
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estate as it will pursuant to the Suncor Settlement Agreement as a result of such

litigation.

23.  As a result of the foregoing, and the information provided to the Court in the
Supplemental Report, the Receiver recommends that this Honourable Court approve the

Suncor Settlement Agreement.

RELIEF SOUGHT BY THE RECEIVER

24.  The Receiver respectfully requests that this Court grant an order authorizing and
approving the execution of the Suncor Settlement Agreement by the Receiver,
authorizing and directing the Receiver to take such steps and execute such additional
documents as may be necessary or desirable for the completion of the settlement
contained in the Suncor Settlement Agreement, and authorizing and empowering the
Receiver to utilize the Suncor settlement amount for the purpose of making payments

(including interim payments) required or permitted by the Receivership Order.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30" day of November 2010

ERNST & YOUNG INC.

in its capacity as the Court-appointed
Receiver of the Respondents and not in its
personal or corporate capacity

Paul D. Hickey, CA*CIRP
Senior Vice President

::ODMA\PCDOCS\TOR01\4502466\5
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Action No: 0901- Oﬁlﬁf

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE OF CALGARY

BETWEEN:
ATCON CONSTRUCTION INC.
Plaintiff
-and -

SUNCOR ENERGY INC., SUNCOR ENERGY SERVICES INC. AND SUNCOR ENERGY OIL
SANDS LIMITED PARTNERSHIP

Defendants
STATEMENT OF CLAIM
The Parties
1. The Plaintiff, Atcon Construction Inc. (“Atcon”), is a corporation duly registered in
Alberta.
2. Suncor Energy Inc. and Suncor Energy Services Inc. are corporations duly registered in
Alberta.

3. Suncor Energy Oil Sands Limited Parinership is a limited partnership duly registered in
Alberta with Suncor Energy Inc. registered as the general partner.

4. Suncor Energy Inc. is the registered owner of the fee simple estate in the land legally
described as:

PLAN SETT 106
GROUP 566
LOT 2 TOGETHER WITH ALL THE STATUTORY ROAD ALOWANCES INCLUDING
THE ADJACENT INTERSECTIONS WITHIN LOT 2;
CONTAINING 798 HECTARES (1972 ACRES) MORE OR LESS
EXCEPTING THEREQUT

HECTARES (ACRES) MORE OR LESS
A) ALL THAT PORTION OF THE SAID LOT 2 COVERED BY THE WATERS OF A
SURVEYED LAKE CONTAINING 28.08 71.60



.

B) ALL THAT STATUTORY ROAD ALLOWANCES LYING WITHIN THE
PRODUCTION ACROSS THE SAID STATUTORY ROAD ALLOWANCES OF THE
NORTHERLY AND SOUTHERLY LIMITS OF THE ROAD AS SHOWN ON ROAD PLAN
4212PX,

CONTAINING 0.42 1.04
C) PLAN 8322253 - ROAD 10.62 26.24
D) PLAN 9926730 — RW AREA ‘A’ 49.84 123.15
E) PLAN 0021932 — SUBDIVISION 22.61 55.87
F) PLAN 0120485 - ROAD 12.882 31.83

EXCEPTING THEREOUT ALL MINES AND MINERALS

The Defendants have an unregistered interest in the following non patent lands:

FIRST

THE SOUTH WEST QUARTER OF SECTION ELEVEN {11)

TOWNSHIP NINETY TWO (82)

RANGE TEN (10)

WEST OF THE FOURTH MERIDIAN

EXCEPTING THEREQUT: ALL THAT PORTION WHICH LIES WITHIN LOT 2 IN
GROUP NO. 566, ACCORDING TO THE PLAN OF FIELD NOTES SIGNED BY A.J.
TREMBLAY AND SIGNED BY EDOUARD DEVILLE IN OTTAWA ON THE 10™ DAY
OF DECEMBER, 1913

EXCEPTING THEREOUT ALL MINES AND MINERALS

and

SECOND

THE SOUTH EAST QUARTER OF SECTION ELEVEN (11)

TOWNSHIP NINETY TWO (92)

RANGE TEN (10)

WEST OF THE FOURTH MERIDIAN

EXCEPTING THEREOUT: ALL THAT PORTION WHICH LIES WITHIN LOT 2 IN
GROUP NO. 566, ACCORDING TO THE PLAN OF FIELD NOTES SIGNED BY A.J.
TREMBLAY AND SIGNED BY EDOUARD DEVILLE IN OTTAWA ON THE 10™ DAY
OF DECEMBER, 1913

EXCEPTING THEREOUT ALL MINES AND MINERALS

Suncor Energy Inc. is the registered mineral interest holder and its co-Defendants are
holders of unregistered mineral interests in:

Qil Sands Lease 072 7280060723
4-10-092:11SP; All Zones

The lands described in paragraphs 4, 5 and 6 will hereinafter be collectively referred fo
as the “Lands.”
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At all relevant times the Defendants other than Suncor Energy Inc. were the holders of
registered and unregistered estates or interests in the Lands.

The Contract

On or about February 22, 2007, Atcon and Suncor Energy Services Inc., acting as agent
for and on behalf of the Suncor Energy Qil Sands Limited Partnership (“Suncor”’),
entered into a contract entitled “Highway 63 Interchange Engineering, Procurement and
Construction Multiple Use Contract No. 4600004026" with an effective date of August
11, 2006 (the "Contract").

Pursuant to the Contract, the contracting parties agreed that Atcon would provide certain
engineering, procurement and construction materials and services in respect of the
construction of roadway infrastructure improvements at Highway 63 adjacent to the
existing Suncor Oil Sands operations located north of Fort McMurray, Alberta (the
"Services"). The infrastructure improvements included construction of an interchange
between Highway 63 and the Voyageur Oil Sands access road, a bridge structure
carrying Voyageur Road over Highway 63 and related loop roads, ramps and service
roads on and adjacent to the Lands (the “Project”).

The Contract provided terms of payment for the Services based upon cost reimbursable,

unit price, fixed price and lump sum pricing structures.

Pursuant to the Contract, Suncor issued authorizations to Atcon describing the scope of
work Suncor authorized Atcon to perform (“Work Authorizations”). The Services were
authorized by Work Authorizations in five stages, each of which included a description of
the work to be performed, the estimated date for completion of the work, the terms of

compensation for the work and any special conditions for the Work Authorization.

Work Authorization #1 - Design

On or about August 28, 2006, Suncor issued to Atcon purchase order 4500122025 in the
amount of $1,500,000.00 relating to the design, engineering, survey and geotechnical
services to be performed on the Project. By a change order dated April 18, 2007, the
value of purchase order 4500122025 was increased to $2,824,000.00. Subsequent to
the change order, Work Authorization No. VU-4600004026-1-REV 1 ("Work
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Authorization #1”) was issued on May 4, 2007, indicating an estimated date of
completion of the work under Work Authorization #1 of May 15, 2007.

The pricing structure under Work Authorization #1 was cost reimbursable with a
guaranteed maximum amount to be managed by Atcon.

By a further change order dated on or about April 21, 2008 (“Change Order 0017), the
value of Work Authorization #1 was increased to $3,278,500.00 to reflect increased
costs resulting from design changes to the Project. Change Order 001 was conditionally
accepted by Atcon subject to Atcon’s position that further amounts for engineering
services previously identified and claimed still needed to be addressed by Suncor.

Work Authorization #2 - Steel

On or about February 14, 2007, Suncor issued to Atcon purchase order 5200041308 in
the amount of $825,000.00 reiating to the purchase, fabrication, transportation and
erection of the steel and girders for the Project. By a change order dated April 16, 2007,
the value of purchase order 5200041308 was increased to $2,261,000.00. Subsequent
to the change order, on May 4, 2007, Work Authorization No. VU-4600004026-2-REV 1
(“Work Authorization #2") was issued indicating an estimated date of completion of the
work under Work Authorization #2 of September 30, 2007.

The pricing structure under Work Authorization #2 was a combination of fixed prices and
unit prices with estimated quantities that were to be confirmed by May 16, 2007. After
quantities were firmed up, an amendment to Work Authorization #2 was to be issued
confirming a fixed price. Furthermore, it was a special condition of Work Authorization
#2 that the costs for the erection of girders, while a construction phase activity to be
completed under a future Work Authorization, were included as a firm price within Work
Authorization #2.

Work Authorization #3 — Rough Grading

On or about May 28, 2007, Suncor issued to Atcon purchase order 5200055523 in the

“amount of $11,914,770.25 relating to the rough grading and early works for the Project.

On May 28, 2007, Work Authorization No. VU-4600004026-3-REV 1 (“Work
Authorization #3”) was issued indicating an estimated date of completion of the work
under Work Authorization #3 of June 30, 2007.
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The pricing structure under Work Authorization #3 was a combination of lump sums,
allowances, reimbursed on actual costs, and unit prices with estimated quantities that
were to be confirmed by field inspections and measurements. Furthermore, it was a
special condition of Work Authorization #3 that, despite the provisions of the Coniract,
Appendix B - Terms of Payment, Suncor agreed to supply diese! fuel to Atcon’s site for
its use.

By further revisions in writing, Work Authorization #3 was amended to revise the
estimated date of completion of the work under Work Authorization #3 to February 15,
2008.

Work Authorization #4 — Balance of Construction

On or about March 19, 2008, Suncor issued to Atcon purchase order 5200089474 in the
amount of $32,553,474.00 relating to the balance of construction for the Project. On
March 19, 2008, Work Authorization No. VU-4600004026-4-REV 1 (“Work Authorization
#4”) was issued indicating a completion date for the work under Work Authorization #4 of
October 17, 2008. The pricing structure of Work Authorization #4 was a combination of
lump sum, unit rates and allowances, paid at actual cost.

By Change Order 001 dated May 8, 2008, the value of purchase order 5200089474 was
increased to $32,606,726.10 to account for trends relating to the relocation of a haul
road at the South end of Voyageur Road and the installation of an electrical duct bank
across Base Plant Road.

Despite the issuance date of March 19, 2008, Atcon was not permitted to commence
necessary site work until mid-April 2008 as a result of on-going negotiations between
Suncor and Alberta Infrastructure and Transportation (“AlT”). Atcon was further delayed
from commencing work pursuant to Work Authorization #4 as a result of on-going
negotiations relating to increased costs associated with the high mast lighting design
required by AIT.

By Change Order 002 dated June 10, 2008, the increased costs associated with the
approved high mast lighting design were agreed and the value of purchase order
5200089474 was increased by $1,597,682.00 to $34,204,408.10.
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As of June 10, 2008, Suncor permitted Atcon to commence work on the high mast
lighting under Work Authorization #4, 83 days after the date of issue of Work
Authorization #4 (the “High Mast Lighting Delay”).

Further change orders to purchase order 5200089474 were issued by Suncor, as
follows:

(a) Change Order 003 dated July 16, 2008 relating to the paving of Gate B,
increasing the value of purchase order 5200089474 to $34,270,408.10;

(b) Change Order 004 dated July 22, 2008 relating to 2007 extra work iiems,
increasing the value of purchase order 5200089474 to $34,966,038.65; and

(€) Change Order 005 dated October 21, 2008 relating to the double handling of
borrow, costs associated with overlapping work zones and offsite camp costs,
increasing the value of purchase order 5200089474 to $36,091,421.31.

Work Authorization #5 — Camp Site Preparation

On or about July 8, 2007, Suncor issued Work Authorization No. VU-4600004026-5-REV
1 ("Work Authorization #5") relating to the preparation of the Voyageur Camp Site,
having a value of $1,623,572.00 and indicating an estimated completion date for the
work under Work Authorization #5 of August 6, 2007. The pricing structure of Work
Authorization #5 was unit rates.

Trends

Pursuant to the Contract, the parties agreed that Atcon would advise Suncor of evenis
that resulted in a potential change or deviation in the Services contemplated by the
Contract through a written project change initiation or alert (a “Trend”). Trends were {0
include descriptions of such changes and Atcon’s initial assessment of cost and

schedule impact.

During Atcon’s provision of its Services, Atcon identified a number of Trends and notified
Suncor of such Trends on a timely basis or as required by the Contract. In addition,
Atcon maintained and submitted fo Suncor a Trend Log to identify and track the status of
such Trends as they arose and evolved during the performance of the Services.
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Atcon incurred significant increased costs of performing the Services, the particulars of
which include, but are not necessarily limited to, the following:

Trend 20 — Utility Poles $44,595.50

In or around November 2007, Atcon advised Suncor that certain Aico utility poles were
located within the alignment of Ramp 200 of the Interchange. Atcon advised that unless
the poles were moved, a redesign and construction of a temporary detour would have to
be completed, including revised traffic accommodation strategies (the “TAS"). Suncor
arranged with Atco to have some of the utility poles removed in mid-July 2008, but
because of the delay in removal and because certain poles remained in the alignment
area beyond July 2008, Atcon's work had fo proceed in sections or around the
obstructions. |

Atcon incurred costs related to redesign, revision to the TAS, layout surveying, field
adjustments, rescheduling, additional mobilization for borrow work, construction and
asphalt on the detour and costs to remove same totalling $44,595.50. While Suncor had
previously agreed to pay the costs resulting from the utility pole cbstruction, no amount
has been received by Atcon.

Trend 28 — Engineering Payments $78,604.21

In or around February 2008, Atcon submitted a Trend to Suncor relating to engineering
costs, including subcontractor engineering and soils investigation costs, associated with
revisions to the Project requested by AIT, Suncor and Suncor's agents. Atcon submitted
an updated Trend to Suncor on or about April 14, 2008 for design and materials testing,
including testing conducted by AMEC on materials incorporated into the Project. By
Change Order 001 (referred to in paragraph 15 herein), Suncor increased the value of
Work Authorization #1 to account for some, but not all of the redesign and engineering
costs. Atcon advised Suncor on April 21, 2008 that the Trend with respect to the third
party services relating to materials testing remained unresolved.

Pursuant to the terms of the Contract and Work Authorization #1, Suncor is liable to
reimburse Atcon for engineering costs required to complete the design and confirm
compliance of the materials used in the Project, but Suncor has refused, neglected or
faited to pay for such engineering costs incurred by Atcon in the amount of $78,604.21.
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Trend 34 — Drop Culvert $20,585.96

In or around February 2008, after quantities for Work Authorization #4 had been
established, it was discovered that the drainage design for the median between the
northbound lane and the new Loop Ramp 210 would need to be altered, inciuding the
removal of a steel pipe across the Loop Ramp and the installation of a drop culvert in the
median. Atcon incurred costs totalling $20,585.96 in installing the drop culvert, and
although Suncor agreed to issue a change order for the drop culvert costs, Suncor has
refused, neglected or failed to pay for such costs.

Trend 38 — Topsoil Shortage $32.812.50

In May 2008, Atcon advised Suncor that there was a shortage of topsoil that met
specifications in the vicinity of the new roads to be constructed as part of the Project.
On May 31, 2008, Atcon issued Trend 10038 (“Trend 38”) advising Suncor of the basis
for and impact of Trend 38. On or about June 2, 2008, an alternate source of acceptable
topsoil was identified by Suncor, which added an average haul distance from the borrow
area to the road site of 1.7 kilometres, resulting in additional costs to Atcon of
$32,812.50.

Despite Atcon having submitted an updated Project Trend Notice {o Suncor dated
January 30, 2009, reflecting the justification and calculation of the Trend 38 amount,
Suncor has refused, neglected or failed to pay any amounts for the topsoil in question.

Trend 39 — Double Handling of Girders $234,115.48

Pursuant to Atcon's scheduling, communicated periodically to Suncor, Atcon planned to
deliver the steel girders required for the Project in the period of April to July 2008. In
April and May 2008, the girders were delivered to the railhead south of Fort McMurray.
It was Atcon’s intention to store the girders in the CN rail yard until they were needed for
erection on site so that they would only need to be handled once.

In or around May 2008, Suncor instructed Atcon to deliver the girders from the CN rail
yard to a lay down area at the work site, despite the fact that the erection of the girders
was not yet scheduled to proceed. When Atcon notified Suncor that delivering the
girders to a lay down site would resulf in additional handling charges, first to the lay
down area, from the lay down area to the transport trailer and then from the transport
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trailer to the Project site, Suncor assured Atcon that they would be paid for the costs
resulting from the additional handling and that a Change Directive would be issued.

Atcon relied on Suncor’s assurances and proceeded as directed. Trend 10039 (“Trend
39") was issued on or about July 4, 2008, identifying the anticipated cost impact of the
additional handling of girders including loading, storage and bracing, transport and off-
ioading costs. In the months of August and September 2008, Atcon incurred labour and
equipment costs associated with the additional handling totalling $234,115.48. Despite
Suncor's representations and assurances of and Atcon’s demands for payment, Suncor
has refused, neglected or failed to pay the additional handling costs (Trend 39).

Trend 50 — Bussing Costs  $492,989.50

Pursuant to the terms of the Contract, Suncor is responsible for the costs of bussing for
Atcon’s craft labour from the camp facilities to the site at cost plus a mark up of 5%.
Over the duration of the Project, camp space for Atcon’s craft labour was limited,
unavailable or, at times, unsuitable. As a result, Atcon's craft labour was housed at a
variety of locations and Atcon used its own vehicles and resources to provide the
necessary ground transport to site, rather than a third party transport provider.

Suncor was aware at all material times of this transport arrangement and was aware that
Atcon expected to be compensated for the cost associated with such transport. Atcon
incurred transport costs for its craft labour of at least $492,989.50, the details of which
have been provided to Suncor and which costs Suncor has refused, neglected or failed
to pay.

Trend 51 — Borrow South Service Road $325,821.88

In the spring of 2008, Atcon and Suncor began discussing access {o the South Service
Road and the availability of a borrow source for its construction. Due to delays in
gaining access to the site and the progress of construction on Ramp 200, Voyageur
Road and Aostra Road, none of which were within the control of Atcon, fully loaded off-
road haul vehicles couid no longer access the designated borrow source.

Suncor attempted to obtain access to a borrow source closer to the South Service Road
and in or around early June 2008 informed Atcon that they had found a source of borrow
at the East Tank Farm (“ETF”), situated to the southeast of the South Service Road.
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Recognizing the increased convenience of this location as opposed to the main borrow
pit, Suncor requested a revised unit rate.

Atcon and Suncor had several meetings at the ETF site and by phone to discuss the
borrow source and to review access requirements. Based on the assurance from
Suncor that the ETF borrow source was available, Atcon planned a temporary route
through the ETF site so that off-road frucks could travel to the borrow source.

In August 2008, Suncor informed Atcon that it could not have access to the ETF borrow
source due to the time required to obtain permits from the Crown. As a result of the
decision by Suncor not to pursue the ETF borrow source, Atcon had no choice but to
use the designated borrow source with the result that Aicon had to travel across portions
of the Project that were in advanced stages of construction.

After hauling started, Suncor directed Atcon to haul through the Suncor Voyageur site
(under construction by others) to avoid damaging the Voyageur Road. This increased
the haul length. Suncor later advised Atcon that they could no longer haul through the

construction site. As a result, Atcon had to haul using conventional haul vehicles.

Atcon submitted Trend 51 on August 5, 2008 and submitted a revision dated November
26, 2008 including an update based on unavailability of the ETF borrow source. On or
about January 9, 2009, Atcon submitted a further update to Trend 51 including the cost
of hired trucks, bringing the total costs associated with Trend 51 to $325,821.88.
Despite having incurred increased costs as a result of the Defendants’ actions and for
the benefit of the Project and the Defendants, Suncor has refused, neglected or failed to
pay any amounts.

Trend 52 ~ Atco Poles $20,000.00

Four or more utility poles were located on the east side of the existing Suncor plant
access road within the shoulder of the new tie-in with Base Plant Road. By a Project
Trend Notice dated August 5, 2008, Atcon advised Suncor that if the poles were not
relocated, the tie-in of the new Base Plant Road would have to be redesigned around
the obstruction. In addition, Suncor requested Atcon to make a field revision to the
superelevated portion of the tie-in to account for a Suncor revision to the posted speed
limit from 80 km/hr to 50 km/hr. Atcon incurred additional survey, design and
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construction costs in preparing a revised horizontal and vertical curve for the base piant
road tie-in at the request of Suncor.

Suncor failed to remove the obstructing poles in a timely manner or at all, with the result
that Atcon incurred redesign, resurveying, regrading and related costs of $20,000.00 in
redesigning the road around the poles. Despite Suncor having been notified of the
matters in Trend 52, Suncor has refused, neglected or failed to pay any amounts in
relation thereto.

Trend 55 — Union Rates Escalation $1,079,031.03

Pursuant to the Contract, Appendix B — Terms of Payment, Afcon is entitled to rate
escalations required by law (as defined in the Contract), union agreement or other
collective agreements.

During the performance of the Contract, Atcon paid labour rate increases to unionized
craft trades or trades with collective bargaining agreements in accordance with the
labour rate and benefit increases granted to the Building Trades Unions, including the
Christian Labour Association of Canada. Atcon notified Suncor of the escalation in
labour rates and submitted a request for labour rate increases by way of a Project Trend
Notice dated August 22, 2008.

During construction activities in 2007 and 2008, Atcon incurred increased labour rates
over the labour rate estimates in the Contract for the ironworkers, sicel setters,
operators, carpenters and general labourers in the amount of $1,079,031.03. Despite
having incurred the increased labour costs for the benefit of the Project and the
Defendants, and the notification and submission of the Trend, Suncor has refused,
neglected or failed to pay any labour rate escalation amounts.

Trend 57 — High Performance Concrete Costs $11,715.00

On or about February 26, 2009, Suncor agreed to pay $11,715.00 for costs associated
with high performance concrete. To date, Suncor has refused, neglected or failed to pay
any amounts for such concrete, as previously agreed by Suncor.
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Trend 59 — Hydro-seeding  $100,328.17

Under Work Authorization #4, the unit rate for seeding was $1,200.00 per hectare. The
Project required approximately 13 hectares to be hydro-seeded. The lowest possible
rate able to be procured by Atcon for the hydro-seeding was $5,100.00 per hectare.
While Atcon was able to reduce costs further by negotiating the return of excess
materials over estimated quantities to the vendor, the unit rate was significantly below
any market rate, including AlT's Nerth Central Region Weighted Unit Price Average for
2008 construction prices of $6,080.16 per hectare.

On or about September 28, 2008, Atcon submitted a Project Trend Notice to Suncor
requesting an adjustment to the unit rate to reflect the AIT rate of $6,080.16 per hectare,
or a total adjustment of $100,328.17. Suncor has refused, neglected or failed to pay any
additional amount in respect of this Trend.

Trend 60 — High Mast Lighting Base Size Increases $344,776.80

During the foundation design and pricing for the lighting on the Project, Atcon estimated
the unit rates for high mast lighting foundations based on the typical AlIT Lighting Guide
specifications. A subsequent report by AMEC indicated that the size of the foundations
for the lights needed to be increased due to the existing soil conditions and other design
factors. Following receipt of the final design for the foundations, Atcon’s sub-contractor
Can-Traffic Services Ltd. (“Can-Traffic’), advised of a unit rate increase due to the
increased size of the foundations.

Atcon issued a Project Trend Notice to Suncor dated October 7, 2008 to notify Suncor of
the basis for and impact of the increased size to the high mast lighting foundations, and
incurred an additional cost of $344,776.80 in completing the work. Suncor has refused,
neglected or failed to pay Atcon for the additional costs incurred in constructing the
foundations for the high mast lighting.

Trend 61 — Ramp Detour $10,000.00

On or about February 26, 2009, Suncor agreed o pay $10,000.00 for costs associated
with twinning the southbound Highway 63 bypass detour over Ramps 300 and 400. To
date, Suncor has refused, neglected or failed to pay any amounts for such ramp detour,
as agreed.
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Trend 62 — Asphalt Concrete Pavement $855,209.33

In or around mid September 2008, after placement of asphalt concrete pavement
(*ACP”) on portions of the first and second lift of the Project, testing reports showed air
void percentage results from the mix placed in the field below the limit specified in AlT’s
specifications. These air void percentages were attributed to the aggregate material
present at the Susan Lake Gravel Pit that was being mined and incorporated in the ACP
mix. Notwithstanding the testing results, between September 19 and 23, 2008, Suncor
repeatedly instructed Atcon to continue paving on portions of Voyageur Road West,
Base Plant Road and Ramps 310 and 410 (the “Fulowski Locations™) with the existing
mix design, which instructions Atcon followed.

Atcon moved its crushing plant to a new location in the Susan Lake Gravel Pit and on or
about September 29, 2008, changed the mix design and the new material came o meet
AlT’s air void specification when incorporated into the ACP. Prior to September 29, the
bottom lifts on Ramp 300 and 110 were aiso paved using the original mix design, but
were deemed acceptable by AIT, subject to a one year extension of the warranty by
Atcon (the “AlT Locations”).

Atcon agreed to overlay a lift area at the bridge approach in Lot 24 paved with the new
mix design that did not meet specification (the “Lot 24 Location™). In January 2009,
Suncor deducted from the December 2008 progress payment all of the tonnage
attributed to paving the Fulowski Locations, the AlT Locations and the Lot 24 Location.
Atcon notified Suncor, and submitted a Trend, indicating that only the tonnage with
respect 10 the Lot 24 Location was properly deducted from the progress payments due
and owing to Atcon.

Despite proper notification and demands for payment, Suncor has refused, neglected or
failed to pay Atcon $855,209.33 for materials placed at the Fulowski and AIT Locations.

Trend 64 — 2007 Diesel Fuel $1,990,633.57

Pursuant to Work Authorization #3, Suncor agreed to supply diesel fuel to Contractor's
site, at no charge to Atcon, for Atcon’s use. Despite the express terms of Work
Authorization #3, Suncor failed to supply diesel fuel to Atcon for the rough grading and
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early site works as agreed or at all and Atcon was forced to scurce, supply and distribute
all necessary diesel fuel for the purposes of performing the Services required.

Atcon took delivery of 2,177,366.10 litres of diesel fuel in the period June 5 to December
11, 2007 for the purposes of performing the scope of work under Work Authorization #3
at a cost to Atcon of $1,895,841.50 (the “2007 Fuel’). Atcon made numerous requests
during 2007 (and subsequent) for compensation or reimbursement for the 2007 Fuel
Atcon took delivery of and paid for in 2007. Atcon provided Suncor with the delivery
slips associated with the 2007 Fuel confirming the delivery location, date of delivery,
volume delivered and the cost to Atcon, but Suncor has refused, neglected or failed to
pay Atcon any amount for 2007 Fuel.

Atcon is entitled to the cost to supply the 2007 Fuel, plus a 5% mark up of $94,792.07

for the third party supply of materials pursuant to Appendix B of the Contract, for a total
of $1,990,633.57

Trend 65 — 2008 Diesel Fuel $4,288,240.35

In the period April 21 to December 31, 2008, Atcon incurred further costs for diesel fuel
pursuant to the completion of the scope of work under Work Authorization #3 and for
compietion of the balance of construction under Work Authorization #4. Unit prices for
work started in 2007 under Work Authorization #3 and continued and completed in 2008
under Work Authorization #4 remained unchanged.

During 2008, Atcon also purchased, delivered and consumed diesel fuel for crushing
granular base course aggregates for use in the Project and for the operation of the
burner and generator of the asphalt plant at Susan Lake (“Susan Lake Fuel”). The cost
incurred by Atcon for the Susan Lake Fuel, including fuel truck expenses, totalled
$1,120,379.52. Atcon is entitled to the cost incurred for Susan Lake Fuel, plus a 5%
mark-up for the third party supply of materials pursuant to Appendix B of the Contract,
for a total of $1,176,398.50.

Further, Atcon took delivery of 1,224,683 litres of diesel fuel in the period April 21 to
December 31, 2008 for the purposes of completing the scope of work under Work
Authorization #3 and performing the work under Work Authorization #4 on site at a cost
to Atcon of $1,497,394.30 (the “Site Fuel”). Atcon is entitled to the cost incurred for Site
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Fuel, plus a 5% mark-up for the third party supply of materials pursuant to Appendix B of
the Contract, for a total of $1,572,264.00.

Further, Atcon incurred diesel fuel expenses in 2008 through its transport subcontractor,
Neutrino Trucking, in an amount equal to at least $1,466,264.55 (“Neutrino Fuel®). Atcon
is entitled to the cost incurred for Neutrino Fuel, plus a 5% mark-up for the third party
supply of materials pursuant to Appendix B of the Contract, for a total of $1,539,577.85.

Atcon made numerous requests during 2008 (and subsequent) for compensation or
reimbursement for the Susan Lake Fuel, the Site Fuel and the Neutrino Fuel (together
the “2008 Fuel”) that Atcon took delivery of and paid for in 2008. Atcon provided Suncor
with the delivery slips associated with the 2008 Fuel confirming the delivery location,
date of delivery, volume delivered and the cost to Atcon, but Suncor has refused,
neglected or failed to pay Atcon the total of $4,288,240.35, or any amount for 2008 Fuel.

Trend 68 — Asphalt Concrete Pavement Escalation $1,253,424.90

Pursuant to Appendix B of Work Authorization #4, executed in March 2008, the unit price
for ACP was indicated as $116.00 per tonne. Due to unforeseen and unprecedented
increases in the price of fuel and asphalt cement in mid-2008, by the time ACP was
ready to be placed on the Project the cost of ACP had increased significantly.

In the summer of 2008, and subsequent, Atcon raised with Suncor the issue of a unit
price increase to help off-set the dramatic price increases being experienced. Suncor
was aware that the $116.00 per tonne unit price was then less than the cost to produce
the ACP, and Suncor made representations to Atcon that the matter of a unit price
increase should be dealt with at the end of the Project. Relying on the representations
that a unit price increase for ACP would be considered at the end of the Project, Atcon
completed all ACP work under Work Authorization #4 in a timely and satisfactory

manner.

In or around October 2008, Atcon submitted a Trend to Suncor proposing an increase in
the ACP unit price based upon taking the average of two methods: (i) a material price
increase method, calculated using actual material price invoices for diesel fuel and
asphalt cement; and (ii) a market price method using published AIT average unit rates
for Type H1 asphalt in the North Central Region with a fuel escalation allowance. Based



75.

76.

77.

78.

79.

- 16 -

on this pricing approach, Atcon submitted a unit price increase of $20.58 per tonne for a
total of $1,253,424 .90, based on 60,905 tonnes of ACP placed.

Despite provisions for unit price increases in the Contract and the representations that a
unit price increase would be considered, Suncor has refused, neglected or failed to pay,
or even consider, any increased amounts with respect to the unit price for ACP.

Trend 69 — Southbound Lane Repair $61,233.25

In 2007, pursuant to a contract between AIT and Carmacks Enterprises Ltd.
(“Carmacks”}, a portion of the south bound lane (“SBL") of the highway was constructed
from Stage 1l towards Ramp 400 to near the top of subgrade. Suncor had an
agreement with AlT that allowed Suncor to use this unfinished roadway for access to the
new Voyageur sitg, in turn for Suncor's agreement that repairs to the roadway would be
paid by Suncor. The SBL was not part of the scope of work contemplated by the
Contract.

in or around April 2008, Atcon informed Suncor that the delay in construction of the SBL
would result in delays to Atcon’s construction of Ramps 300 and 400. Atcon and Suncor
agreed that Atcen would sub-contract from Carmacks the construction of the SBL from
the Stage Il interchange to the south end tie-in on the existing south bound lane and that
Suncor would pay Atcon $150,000.00. Atcon constructed the SBL as agreed and made
repairs to the pre-existing roadway under the direction of AIT’s site engineers and
Suncor’s field engineers. Suncor agreed that they would pay Atcon for the repairs to the

existing roadway.

On November 26, 2008, Atcon submitted to Suncor a Project Trend Notice describing
the basis for and costs related to the required repairs in the amount of $61,233.25.
Despite Suncor's previous agreement to pay for such repairs and Atcon’s demand
therefor, Suncor has refused, neglected or failed to pay Atcon any amounts for such
repairs.

Trend 71 — Unit Rate for Granular Base Course $153,422.71

At the request of Suncor, 75 mm granular base course material was placed in soft areas
on the South Service Road, the Northbound lane and on parts of Ramp 200 instead of
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the usual borrow material. Atcon crushed, transported, placed and compacted 7,994.93
tonnes of 75 mm material in October and November 2008.

In a Project Trend Notice dated October 28, 2008, most recently revised February 17,
2009, Atcon proposed a unit rate of $19.19 per tonne for a total amount payable of
$153,422.71. Despite Atcon’s demand therefor, Suncor has refused, neglected or failed
to pay Atcon any amocuntis for the base course materials placed.

Trend 72 — Pavement Heater to Place Reflective Striping $21,544.99

Suncor agreed to pay 50% of the costs associated with the rental of a ground heater to
pre-heat pavement for the placing of reflective stripping on the Project. In or around
November 2008, in reliance on Suncor's promise, Atcon rented and employed a pre-
heater on the Project to complete the instaltation of reflective stripping.

By Trend 72 first submitted on November 21, 2008, Atcon advised Suncor that
$21,544.99 was owed to Atcon representing 50% of the cosis of rental. Despite
Suncor’s agreement to pay for 50% of the rental costs and Atcon’s demand therefor,

Suncor has refused, neglected or failed to pay Atcon any amounts for such rental costs.

Trend 73 — Borrow Source Costs $4,627,460.66

Under the Contract, Suncor agreed to provide Atcon an acceptable borrow source for
the Project. Suncor provided Atcon with a designated borrow site in the vicinity of an
existing mine site within the Voyageur Project being worked by another Suncor
contractor (Cow Harbour Construction Ltd. (*Cow Harbour”)). In preparing and
submitting unit prices for borrow excavation, loading, and delivery to the work site,
Suncor prohibited Atcon from performing any tests or inspections of the borrow area
designated for Atcon’s use,

The information made available to Atcon by Suncor was limited to borehole logs
provided in April 2007, representations from Suncor about the quality of the borrow
material and a visual inspection of the borrow pit operated by Cow Harbour. Atcon relied
on the information and representations provided by Suncor in establishing unit prices for
the work and a schedule for the work. Atcon also relied on Suncor’s assurances that it
would be permitted to utilize a haul road developed by Cow Harbour for access to and
from the borrow pit and the Atcon work site.
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Atcon commenced work at the designated borrow site in June 2007. Contrary to the
assurances provided by Suncor, Atcon was not permitted by Suncor to use the Cow
Harbour haul road. As a consequence, Atcon was required to build a new haul road.
Suncor directed the location of the new haul road and the location from which Atcon was
permitted to access the designated borrow site. Atcon began developing the borrow site
where the haul road intersected with the site. The designated site required excessive

stripping and waste and only provided minimal amounts of material.

Atcon had no option other than tc obtain borrow for the job from the designated borrow
site. The materials that were initially sourced from the designated borrow site were
either unacceptable or required significantly more work to access than represented by
Suncor and in comparison to the materials sourced by Cow Harbour.

In August 2007, Suncor provided Atcon additional borehole logs. These logs contained
February and March 2006 dates and provided different information from and at variance
with the borehole log information originaily provided in April 2007. Atcon eventually
located an area within the designated borrow site containing acceptable material in early
September 2007. The location was adjacent to the Cow Harbour site at the opposite
end of the designated site from where the haul road was located.

Under the Contract, Suncor was obligated to deliver 80,000 cubic meters of borrow
material to Atcon at the Project site (the abutment stockpile) for Atcon to redistribute at
road embankments on the Project. Suncor failed to provide the required materiais. It
was agreed that these materials would be provided to Atcon by another Suncor
contractor. Atcon incurred added cost as a result of Suncor’s failure to provide the
required material.

As a result of Suncor's misrepresentations, misinformation and breaches of contract,
Atcon was required to perform extra work and incurred additional costs in the period
June to August 2007. Based on the force account rates in the Contract, Atcon claims
$5,130,938.15 less an adjustment for fuel of $503,477.49 for a total of $4,627,460.66.
This amount is net of all amounts paid to Atcon by Suncor on a unit rate basis during the
same time period.
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Trend 74 — Concrete Barriers at Suncor Intersection $274,130.86

At the request of Suncor and AlT, Atcon was asked to install precast concrete barriers at
the infersections of Aostra Road and Highway 63, the old Suncor northbound east side
access and Highway 63 and at the median across from the old east side access. After
barriers had been installed in the locations specified by Suncor, Atcon was asked in or
around December 2008 to reposition some of the barriers. At that time, Atcon was told
by Suncor that the repositioning work would be paid as an extra and that a change order
would be issued.

On January 20, 2009, Atcon issued a Project Trend Notice setting out the basis for and
impact of the Trend. Suncor responded that Atcon would be paid for the concrete
barriers under the unit rates of the Contract and that the approved costs of repositioning
the barriers would be paid. Atcon provided the information requested by Suncor, but
Suncer has refused, neglected or failed to pay Atcon $274,130.86, or any other amount,
representing the cost of the concrete barriers and the extra work associated with the
repositioning of the barriers.

Trend 78 — Light Duty Vehicle Reimbursement $583,300.00

Pursuant to the terms of the Contract, Suncor was liable to pay for Atcon’s rental of light
trucks and cars, for local transportation to and from the airport for the purposes of work
on the Project, and an allowance for private cars for those of Atcon’s personnel who
lived locally. In the 2007 construction season, Atcon required light duty trucks for use by
13 Atcon Managers or Field Supervisors, for a total cost of $203,550.00. In the 2008
season, Atcon required light duty trucks for use by 17 Atcon Managers or Field
Supervisors, for a total cost of $381,750.00.

On or about January 9, 2009, Atcon submitted a Trend to Suncor with a light duty
vehicle log seeking reimbursement pursuant to the Contract in the amount of
$583,300.00. Despite demand, Suncor has refused, neglected or failed to pay Atcon
any amount for these light duty vehicles.

Trend 80 — Aggregate Royalty Rebate $150,610.92

Pursuant to AlT's General Specifications, all granular base course and asphalt concrete
aggregates placed on Public Works projects in the Province of Alberta are eligible for a
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$0.48 per tonne rebate (the “Royalty Rebate”). The Project qualifies as a Public Works
project for the purposes of the Royalty Rebate. Atcon has requested confirmation from
Suncor on numerous occasions that quantities of granular base course and asphalt
concrete aggregates were placed on the public right-of-way. Suncor is aware that such
materials have been placed by Atcon on the public right-of-way and that Atcon cannot
claim the Royalty Rebate to which it is entitled without Suncor’'s confirmation. Despite
this knowledge, Suncor has wrongfully refused to provide the confirmation that would
allow Atcon to collect its Royalty Rebate in the amount of $150,610.92.

Trend 81 — Lifting Lug Removal on Steel Girders  $21,950.00

Atcon, in compliance with normal practice and industry standards, intended to weld lifting
lugs on the steel girders to facilitate the erection procedure. The AIT Specifications for
Bridge Construction do not specify the type of lifting equipment or methods for erection
that can be used for steel girders on bridge structures. Atcon submitted a lifting lug
detail, which was reviewed and approved by the engineer of record in advance of the
scheduled start of erection, and in order to maintain schedule, Afcon began welding
lifting lugs on the steel girders and had completed 7 girders when AIT directed that they
be removed and another method of lifting be developed.

As a result of AlT’s direction, Atcon had to remove the lugs, do testing on the
weldments, design an alternate method of lifting acceptable to both Atcon and AIT and
purchase and implement beam clamps to facilitate the new lifting method. The use of
beam clamps as the lifting method also necessitated the removal and re-welding of
Nelson studs to accommodate the beam clamps. Despite the suitability of the lifting lug
method, Atcon incurred costs of $21,950.00 in removing the lugs and implementing the
beam clamp erection method, which costs are for the benefit of and properly the
responsibility of Suncor.

Trend 82 — Camp Site Quantities  $159,664.17

In July 2007, pursuant to Work Authorization #5, Atcon performed the stripping, grubbing
and borrow operations for the preparation of the Voyageur camp site. The pricing
structure was by unit price based on the quantity of units associated with the
performance of the work. The quantities paid by Suncor for clearing, stripping, fill with
borrow and grubbing did not compensate Atcon for the quantities actually surveyed and
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performed. As a result, Atcon has not been paid for work under Work Authorization #5
amounting to $159,664.17.

Despite the proper identification and submission of such Trends, Suncor has refused,
neglected or failed to pay the costs associated with such Trends, including several
Trends which Suncor approved, and others that Suncor has not approved despite having
received the benefit of the additional work and Atcon having the express or implicit
approval of the Defendants for particular Trends.

Unpaid Invoices and Holdback

Suncor approved Atfcen’s invoices and has retained a holdback in the amount of
$6.581,014.15. Notwithstanding the prior approval, Suncor has refused neglected or
failed to pay any amounts pursuant to the invoices. The particulars of the invoices and

holdback are as follows:

Invoice Date Amount
WA 4 No. 10 November 24, 2008 $385,283.25
WA 4 No. 11 December 4, 2008 $2,211,818.85
WA 4 No. 12 December 21, 2008 $851,274.09
WA 4 holdback $3,046,907.58
WA 1 No. 18 March 18, 2008 $78,604.21
Highway Maintenance No. 2 November 24, 2008 $3,906.45
Highway Maintenance No. 3 December 6, 2008 $1,369.91
Highway Maintenance No. 4 (holdback) | December 7, 2008 $1,849.81
TOTAL $6,581,014.15
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Atcon provided the Services in respect of the Lands on various dates up to and including

February 15, 2009.

The Services provided by Atcon to the Defendants are valued at, and have improved the
Lands at least in the sum of $25,008,076.68. Atcon is entitled to valid builders’ liens

against the Lands in the amount of $25,008,076.68.

In order to secure the outstanding debt, Atcon has registered builders’ liens upon the

interests of the Defendants. The particulars of the liens are as foliows:

Date of Lien

Amount of Lien

Legal Description of Land

246

March 26, 2009

Reg. No. 092 092

$25,358,524.00, plus
interest and legal costs on
a solicitor and client basis

FIRST

THE SOUTH WEST QUARTER
OF SECTION ELEVEN (11)
TOWNSHIP NINETY TWO (92)
RANGE TEN (10)

WEST OF THE FOURTH
MERIDIAN

EXCEPTING THEREOUT: ALL
THAT PORTION WHICH LIES
WITHIN LOT 2 IN GROUP NO.
566, ACCORDING TO THE
PLAN OF FIELD NOTES
SIGNED BY A.J. TREMBLAY
AND SIGNED BY EDOUARD
DEVILLE IN OTTAWA ON THE
10™ DAY OF DECEMBER, 1913
EXCEPTING THEREOUT ALL
MINES AND MINERALS

SECOND

THE SOUTH EAST QUARTER
OF SECTION ELEVEN (11)
TOWNSHIP NINETY TWO (92)
RANGE TEN (10)

WEST OF THE FOURTH
MERIDIAN

EXCEPTING THEREOUT: ALL
THAT PORTION WHICH LIES
WITHIN LOT 2 IN GROUP NO.
566, ACCORDING TO THE
PLAN OF FIELD NOTES
SIGNED BY A.J. TREMBLAY
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Date of Lien

Amount of Lien

l.egal Description of Land

AND SIGNED BY EDOUARD
DEVILLE IN OTTAWA ON THE
10™ DAY OF DECEMBER, 1913
EXCEPTING THEREOUT ALL
MINES AND MINERALS

and

PLAN SETT 106

GROUP 586

LOT 2 TOGETHER WITH ALL
THE  STATUTORY  ROAD
ALOWANCES INCLUDING THE
ADJACENT  INTERSECTIONS
WITHIN LOT 2;

CONTAINING 798 HECTARES
(1972 ACRES) MORE OR LESS
EXCEPTING THEREOUT

HECTARES (ACRES)
MORE OR LESS
A)  ALL THAT PORTION OF
THE SAID LOT 2 COVERED BY
THE WATERS OF A SURVEYED
LAKE CONTAINING

28.98 71.60
B) ALL THAT STATUTORY
ROAD ALLOWANCES LYING
WITHIN THE PRODUCTION
ACROSS THE SAID
STATUTORY ROAD
ALLOWANCES OF  THE
NORTHERLY AND SOUTHERLY
LIMITS OF THE ROAD AS
SHOWN ON ROAD PLAN

4212PX,
CONTAINING
0.42 1.04
C) PLAN 8322253 - ROAD
10.62
26.24

D) PLAN 9926730 - R/MW
AREA ‘A’ 49.84

123.15
E) PLAN 0021932 -
SUBDIVISION 22.61

55.87

F) PLAN 0120485 - ROAD
12.882
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Date of Lien Amount of Lien L.egal Description of Land

31.83
EXCEPTING THEREOUT ALL
MINES AND MINERALS

March 31, 2009 $25,358,524.00, plus Oil Sands Lease 072 7280060T23
interest and legal costs on | 4-10-092:11SP; All Zones
Reg. No. 0901335 a solicitor and client basis

Further, or in the alternative, the Defendants have breached the terms of the Contract by
neglecting, failing, or refusing to pay Atcon the amount of $25,008,076.68 being the
balance owed under the Contract for the Services provided by Atcon as the request of
the Defendants.

In the alternative, in the event that Suncor was not, at any time, acting as agent for the
Defendants, the interests of the Defendants in the Lands are nonetheless subject to the
builders’ lien of Atcon pursuant to the provisions of the Builders’ Lien Act, R.S.A., ¢. B-7.

Delay and L.oss of Productivity Claims

Further, Suncor caused delays to Atcon in the performance of its Services in 2008, the
particulars of which include, but are not limited to:

(a) Suncor’s failure to reasonably provide crossing permits;

(")) Suncor’s failure to move utility components, primarily poles, on a reasonable and
timely basis;

{c) Suncor’s failure to provide reasonable and timely approvals in connection with
the Services as a result of poor coordination between consultants engaged by
Suncor and consuitants engaged by AIT;

(d) Suncor’s failure to provide timely access to AIT right-of-ways; and
(e} Such further and other pariiculars as may be proven at the triat of this action.

The aforementioned delays caused Atcon to complete its Services beyond the

contemplated Contract completion date.
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Further, Suncor either expressly or impliedly unreasonably required Atcon to accelerate
the performance of its Services and to perform its Services during winter weather when

anticipated productivity was impaired in order to meet Suncor’s schedule.
It was an original term of the Contract that it would be completed by October 17, 2008.

In breach of Contract, as a result of the negligence or wilful acts of Suncor, or both,
Atcon required an additional period of at least 121 calendar days to complete the
Services after the original Contract completion date and incurred significant increased
costs of performing the Services, the particulars of which have not yet been fully
calculated but are estimated to exceed $12,000,000.00.

Performance of the Contract

Atcon completed all, or substantially all, of the work and provided all, or substantially all,
of the materials comprising the Services in a timely manner and in accordance with the
requirements of the Contract. In the alternative, to the extent that Atcon did not
complete all of the Services under the Contract, Atcon’s inability to compiete such
Services resulted from Suncor’s acts or omissions, including but not limited to Suncor's

refusal to pay for approved invoices and Suncor’s wrongful termination of the Contract.

At all material times, Suncor was acting as agent for the co-Defendants. The Services
were provided at the request, express or implied, of the co-Defendants on whose credit
and behalf, with whose privity and consent and for whose direct benefit the Services
were provided.

Atcon pleads and relies upon the express and implied provisions of the Contract, and in
addition to and notwithstanding the provisions of the Contract, relies upon the course of
conduct of the Defendants during the provision of the Services.

Atcon provided the Services and invoiced or otherwise brought its claims for such
Services to Suncor's attention during the course of the Contract. Particulars of such
invoicing and claims notification have been provided to and are well known by Suncor.

In addition, Atcon has provided Suncor with proper notice of most claims and Trends,
and Suncor has neglected or refused to pay the invoiced amounts as well as amounts
for which Atcon provided sufficient notice.
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General

The Defendants are indebted to Atcon for the Services provided by Atcon to the
Defendants in the principal amount of $37,608,076.68, inclusive of Goods and Services
Tax, plus interest.

In addition, or in the further alternative, by virtue of Atcon having furnished the Services
to the Lands and the Defendants having failed, neglected or refused to pay for such
Services, the Defendants have been unjustly enriched in the amount of $37,608,076.68
to the corresponding deprivation of Atcon, in the absence of a juristic reason for such
enrichment.

Atcon ciaims the interest accruing on the indebtedness at a rate of RBC prime plus 2%
per month from 30 days after the date of each invoice up to the date Judgment is
granted. In the alternative, Atcon claims interest on the principal amount from 30 days
after each invoice date to the date that judgment is granted pursuant to the Judgment
Interest Act, R.S.A. 2000, c. J-1 and amendments thereto.

Full particulars of the indebtedness owed by the Defendants to Atcon have been
provided to the Defendants, and the Defendants are well aware of such particulars.
Atcon has made demands upon the Defendants for payment of the indebtedness but the
Defendants have failed, refused or neglected to pay the said amount or any portion
thereof, and the same remains a just debt improperly withheld.

Atcon pleads and relies upon the provisions of the Builders’ Lien Act, R.S.A. 2000, c. B-
7, the Tort-feasor's Act, R.S.A. 2000, ¢. T-5 and the Jirdgmenf interest Act, R.S.A. 2000,
¢. J-1 and amendments thereto.

Atcon proposes that the Trial of this action be held at the Calgary Courts Centre in the
City of Calgary, in the Province of Alberta.

Atcon estimates that such trial will not take more than 25 days.
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WHEREFORE THE PLAINTIFF CLAIMS AGAINST THE DEFENDANTS, JOINTLY
AND SEVERALLY:

(a)

(b)

(c)

(e)

(f)

(9)

(h)

A declaration that Atcon is entitled to valid builders’ liens against the Lands in the
amount of $25,008,076.68, plus interest and costs, or such other ameount as may
be proven at trial;

An Order that, in default of payment of the amount of Atcon's builders’ lien ciaim,
the interests of the Defendants in the Lands be sold and the proceeds of the sale
applied in accordance with the provisions of the Builders' Lien Act, R.8.A. 2000,
¢. B-7 and the claims of Atcon:

An accounting for ali petroleum and petroleum products that have been produced
from February 15, 2009;

Judgment or, in the alternative, damages for breach of contract in the amount of
$25,008,076.68 for Trends and unpaid invoices and $12,600,000.00 for delays
and loss of productivity, or such other amount as may be proven at trial;

Interest on the principal sum of $37,608,076.68 at RBC prime plus 2% per
annum from 30 days after the date of each invoice or Trend notice, as
appropriate, to the date that judgment is granted,;

In the alternative, interest pursuant to the Judgment Interest Act, R.S.A. 2000, c.
J-1 and amendments thereto;

Costs; and

Such further and other relief as this Honourable Court deems just.

DATED at the City of Calgary, in the Province of Alberta, this/ 7th day of May, 2009,
AND DELIVERED by Gowling Lafleur Henderson LLP, Solicitors for the Plaintiff, at 1400, 700
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2™ Street S.W., Calgary, Alberta, T2P 4V5 whose address for service is in care of the said

solicitors.

AND ISSUED out of the Office of the Clerk of the Court of Queen’s Bench of Alberta,
Judicial Centre of Calgary, thisﬁth day of May, 2009.

CLERK OF THE COURT



NOTICE
To the Defendants:

SUNCOR ENERGY INC.

SUNCOR ENERGY SERVICES INC.
SUNCOR ENERGY OIL SANDS LIMITED
PARTNERSHIP

You have been sued. You are the
Defendants. You have only 15 days to file
and serve a Statement of Defence or
Demand of Notice. You or your lawyer must
file your Statement of Defence or Demand
of Notice in the office of the Clerk of the
Court of Queen’s Bench in Calgary, Alberta.
You or your lawyer must also leave a copy
of your Statement of Defence or Demand of
Notice at the address for service for the
Plaintiff(s) named in this Statement of
Claim.

WARNING: If you do not do both things
within 15 days you may automatically lose
the lawsuit. The Plaintiff may get a Court
Judgment against you if you do not file, or
do not give a copy to the Plaintiff, or do
either thing late.

This Statement of Claim is issued by
Gowling Lafleur Henderson LLP, solicitors
for the Plaintiff who carry on business at:

Calgary, Alberta, across Canada, and
throughout the world

and whose address for service is in care of
the said solicitors at 1400, 700 2™ Street
S.W., Calgary, Alberta T2P 4V5.

The Defendants carry on business and
reside, so far as is known to the Plaintiff, in
the City of Calgary and elsewhere in the
Province of Alberta.

Action Number: 0901- & };’2 3 (7’

IN THE COURT OF QUEEN'S BENCH OF
ALBERTA
JUDICIAL CENTRE OF CALGARY

BETWEEN:
ATCON CONSTRUCTION INC.
Plaintiff
-and -

SUNCOR ENERGY INC., SUNCOR
ENERGY SERVICES INC. AND SUNCOR
ENERGY OIL SANDS LIMITED
PARTNERSHIP

Defendants

STATEMENT OF CLAIM

GOWLINGS

Gowling Lafleur Henderson LLP
Barristers & Solicitors
Patent & Trade Mark Agents
#1400 Scotia Centre
700 — 2 Street S.W.
Calgary, AB T2P 4V5

Solicitors: James S. Peacock Q.C.
Geoffrey D. Holub

Telephone: (403) 298-1000

Facsimile: (403) 263-8193

File: A115708
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SETTLEMENT AGREEMENT AND RELEASE

THiS AGREEMENT effective as-of the 10® day of November, 2010;
BETWEEN: ‘

ERNST & YOUNG, INC. (“E&Y™), in its capacity as Court Appointed
Receiver and Receiver Manager of Atcon Construction Inc. {(“Atcon”)

- and-

SUNCOR ENERGY INC., SUNCOR ENERGY SERVICES INC. and
SUNCOR ENERGY OIL SANDS LIMITED PARTNERSHIP (collectively “Suncor”)

WHEREAS Atcon brought an action, being Court of Queen's Bench Action No. 0901-
07234 (the "Action"), against Suncor for injuries, losses, damages, costs and interest relating to
the construction of the Highway #63 Interchange Project located north of Fort McMurray,
Alberta (the "Project") and for alleged breaches by Suncor of a contract entitled "Highway 63
Interchange Engineering, Procurement and Construction, Multiple Use Contract No.
4600004026" with an cffective date of August 11, 2006 (the “Contract”);. '

AND WHEREAS pursuant to an Order of the Court of Queen's Bench of New -
Brunswick (Trial Division) in the Judicial District of Miramichi (the “New Brunswick Court”)
made March 30, 2010, Atcon was placed into Receivership pursuant to Section 33 of the
Judicature Act (New Brunswick) and Section 243(1) of the Bankruptcy and Insolvency Act
(Canada);

AND WHEREAS the New Brunswick Court appointed E&Y as Receiver and Receiver
Manager (the “Receiver”) of Atcon's current and future assets, undertakings and properties,
including Atcon's claims in and to the Action;

AND WHEREAS E&Y has advised Suncor, and Suncor is relying on such advice from
E&Y, that E&Y has the authority to settle the Action and release all claims. made by Atcon in the
Action subject to the terms of this Agreement; :

AND WHEREAS the Receiver and Suncor wish to finally resolve all matters between
Atcon and Suncor related to the Project, the Contract and all matters or claims relating to,
connected with, or arising from, in any way, the matters alleged by Atcon in the Action;

NOW THEREFORE this Agréement witnesses that for and in consideration of the . :

matters hereinbefore referred, the release given herein, the payments, agreements, covenants and
undertakings hereafter referred to, and for other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the parties agree as follows:



Suncor shall pay *Cdn ',plus GST to E&Y by cheque made payable to Atcon's
solicitors Gowling Latieur Henderson L1P; :

Atcon, by the Receiver, hereby releases Suncor and their insurers, administrators,
successors, assigns, employees, officers, directors, partners, and affiliates of and from
any and all manner of action or actions, causes or causes of action, suits, -debts, sums of
money, dues, expenses, general damages, special damages, interest, costs, claims and
demands of any and every kind whatsoever, atlaw or in equity or under any statute which
Atcon ever had, now has, or any of Atcon's heirs, insurers, executors, administrators,
successors, officers, directors, employees, or assigns, can, shall or may have against
Suncor for or by reason of any matter, cause or thing whatsoever related, directly or
indirectly, to the Project, the Contract and the matters alleged by Atcon in the Action
(collectively, the Released Matters). :

Suncor hereby releases Atcon and the Receiver and their insurers, administrators,
successors, assigns, employees, officers, directors, partners, and affiliates of and from
any and all manner of action or actions, causes or causes of action, suits, debts, sums of
money, dues, expenses, general damages, special damages, interest, costs, claims and
demands of any and every kind whatsoever, at law or in equity or under any statute which
Suncor ever had, now has, or any of Suncor’s heirs, insurers, executors, administrators,
successors, officers, directors, employees, or assigns, can, shall or may have against
Atcon or the Receiver for or by reason of any matter, cause or thing whatsoever related,
directly or indirectly, to the Released Matters.

This Settlement Agreement and Release shall be construed broadly and is and shall
remain a full and complete general release with respect to the Released Maiters
notwithstanding the discovery or existence of any facts in addition to or different from
those they now know or believe to be true.

This Settlement Agreement and Release is a compromise of a disputed claim and the
payment referred to herein shall in no way be construed as an admission of liability by
Suncor. It is understood that Suncor specifically denies any liability to Atcon as alleged
or at all, '

The Receiver shall, at its sole cost and expense, execute all such further and other deeds
and documents, including a Consent Dismissal Order dismissing the Action, promptly
when required, and shall do or perform, or cause to be done or performed, all such acts as
shall be reasonably necessary to ensure the completion of the settlement contemplated
herein, Without limiting the generality of the foregoing, the Receiver shall take all such
steps as may be necessary to withdraw any remaining or prior complaints, claims or
demands made by Atcon relating to the Contract or to the Project, including any claims
made by Atcon under or in relation to the Public Works Act of Alberta.

The Receiver covenants that it shall not make any claim or take any proceedings against
any other person, firm, company or other legal entity who might claim contribution or
indemnity from Suncor for any of the Released Matters. :
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8. The recitals hereto form part of this Agreement.

9. This Agreement shall be governed by and construed in accordance with the laws of the
Province of Alberta. :

10. - This Agreement shall enure to the benefit of and be binding upon the parties and their
respective successors and assigns.

11. This Agreement is conditional upon the approval of this Agreement by the New
Brunswick Court. This condition is for the benefit of the Receiver and not Suncor.

12. This Agreement is entered into by E&Y in its capacity as Receiver and not in its personal
Or corporate capacity. :

13.  This Agreement may be executed in separate counterparts and by facsimile and all
executed counterparts shall constitute one agreement.

IN WITNESS WHEREOF the parties have executed this Settlement Agreement and Release as
attested to by the hands of their duly authorized officers effective November 10,2010.

ERNST & YOUNG, INC,, in its capacityas SUNCOR ENERGY INC. by its authorized
Court Appointed Receiver.and Receiver agent SUNCOR ENERGY SERVICES INC. -
Manager of Atcén Co: ction Inc, : :

‘ S texadiy
Per: Per:
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W\nm'm Diredor scw
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SUNCOR ENERGY OILSANDS LIMITED
PARTNERSHIP, by its authorized - agent
SUNCOR ENERGY SERVIGES INC.

riow Heise
Qirader sc™

SUNCOR ENERGY SERVICES INC.

Per: :
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Diredor <M
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