Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS INC,,
ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL LTD.,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of
New Brunswick

APPLICANT

-and -

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC., ATCON VENEER PRODUCTS
INC., ATCON LOGISTICS INC., ATCON CONSTRUCTION
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM TECHNOLOGIES INC.,
all of which are carrying on business in the Province of New
Brunswick

RESPONDENTS

RECORD ON MOTION
dated September 1, 2011

ON BEHALF OF THE MOVING PARTY,
ERNST & YOUNG INC., for the motion returnable
September 15", 2011 at 9:30 a.m. AST
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COURT FILE NO.: N/M/17/10

IN THE COURT OF QUEEN'S BENCH
OF NEW BRUNSWICK

IN BANKRUPTCY AND INSOLVENCY

JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE
RECEIVERSHIP OF:

ATCON GROUP INC.,, ATCON
HOLDINGS INC., ATCON PROPERTY
HOLDINGS INC., ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS
INC., ATCON CONSTRUCTION INC,,
ATCON MANAGEMENT SERVICES
INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC.

PURSUANT TO Section 33 of The
Judicature Act, R.S.N.B. 1973, Ch. J-2,
Rule 41, Rules of Court, New Brunswick
and Section 243 of the Bankruptcy and
Insolvency Act, R.S.C. 1985, ¢. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a
Canadian chartered bank with a
registered office in the City of Saint John,
Province of New Brunswick

(Applicant)

-and-

COUR DU BANC DE LA REINE
DU NOUVEAU-BRUNSWICK

DIVISION DE PREMIERE
INSTANCE

CIRCONSCRIPTION
JUDICIAIRE DE MIRAMICH

ENTRE:



ATCON GROUP INC.,,. ATCON
HOLDINGS INC., ATCON PROPERTY
HOLDINGS INC.,, ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS
INC., ATCON CONSTRUCTION INC,,
ATCON MANAGEMENT SERVICES
INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON
STRUCTURES INC. AND ENVIREM
TECHNOLOGIES INC. all of which are
carrying on business in the Province of New
Brunswick

(Respondents)

-and -

IN THE MATTER OF THE
APPLICATION OF ERNST & YOUNG
INC. in its capacity as Court-appointed
receiver and receiver and manager of the
property, assets and undertakings of the
Respondents.

NOTICE OF MOTION
(FORM 37A)

TO:

The Persons on the Service List attached
hereto as Schedule “A” to this Notice of
Motion

Emst & Young Inc. in its capacity as receiver
and receiver and manager of the property,
assets and undertakings of the Respondents
(the “Receiver”) will apply to the Court of
Queen’s Bench at 673 King George Highway,
Miramichi, New Brunswick via
teleconference call on Thursday, September
15, 2011 at 9:30 am AST for the following
relief:

AVIS DE MOTION
(FORMULE 37A)

DESTINAIRE:

Le

le

demandera a la Cour a



(a) an Order, substantially in the form of the draft Order attached as Schedule
“B” to this Notice of Motion, infer alia:

i) abridging and validating the timing and method of service of the Notice
of Motion, the Receiver’s Twenty-First Report to the Court dated
August 26, 2011 (the “Twenty-First Report”), and the Record on
Motion, if necessary, so that this Motion is properly returnable and
further service is dispensed with; and

ii) vesting the lands municipally known as 115 Whalen Street, Miramichi,
New Brunswick and bearing Parcel Identifier Numbers 40277774 and
40179152 (the “Whalen Lands”) in and to Hitchman Construction Ltd.
(“Hitchman”™) free and clear of any liens or encumbrances, save and
except for certain permitted easements;

(b) such further and other relief as may be just.

The grounds upon which the Receiver relies are as follows:

L.

The relief sought by the Receiver is appropriate in the circumstances and is in
accordance with the provisions of the Receivership Order granted in these
proceedings (the “Receivership Order”), the jurisdiction of the Court under the
Bankruptcy and Insolvency Act and the inherent jurisdiction of the Court.

The Whalen Lands are owned by Atcon Construction Inc.

Pursuant to paragraph 3(n)(i) of the Receivership Order, the Receiver is
empowered to sell, convey, transfer, lease or assign the property of Atcon
Construction Inc., including the Whalen Lands, out of the ordinary course of
business and without the approval of the Court in respect of any transaction not
exceeding $100,000, provided that the aggregate consideration for all such
transactions does not exceed $1,000,000.

Pursuant to paragraph 3(0) of the Receivership Order, the Receiver is empowered
to apply for any vesting order necessary to convey the property of Atcon
Construction Inc. to a purchaser free and clear of any liens or encumbrances
affecting such property.

On October 29, 2010, the Receiver listed the Whalen Lands for sale with a
realtor, REMAX 3000 Ltd., for a listing price of $49,000. When no offers were
received, the listing price was reduced to $39,000 on June 30, 2011.

On August 3, 2011, the Receiver entered into an agreement of purchase and sale
for the Whalen Lands with Hitchman (the “APS”) for a purchase price of
$32,000. The APS provides for a closing date of August 23, 2011, which has
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been extended by agreement of the parties to September 22, 2011.

7. A search under the Land Titles Act (New Brunswick) reveals encumbrances on
title to each of the Whalen Lands in favour of:

a. Bank of Nova Scotia, a secured creditor of Atcon Construction Inc.; and
b. Place-Crete Systems Inc., a judgment creditor of Atcon Construction Inc.

8. In addition, the Whalen Lands are subject to certain Court-ordered charges
contained in the Receivership Order and the Initial Order made in the Companies’
Creditors Arrangement Act proceedings of Atcon Construction Inc.

9. In order to facilitate an efficient and timely closing of the sale by the closing date
the Receiver requires a vesting order conveying the Whalen Lands to Hitchman
free and clear of any liens or encumbrances. A vesting order will ensure that the
Receiver is able to capture the value of the Whalen Lands in an efficient and
economical fashion for the benefit of the stakeholders of Atcon Construction Inc.

10. One of the Whalen Lands is subject to certain easements in favour of Aliant
Telecom Inc. and New Brunswick Power Corporation, which are permitted
encumbrances and which the Receiver proposes to exclude from the requested
vesting order.

Other Grounds

11. The Receiver relies on:

a) the Rules of Court, as amended, including but not limited to Rules 1.03,
2.01,2.02 and 3.02;

b) the Judicature Act, R.S.N.B. 1973, ¢c. J-2, as amended, and

12. Such further and other grounds as counsel for the Receiver may advise and this
Honourable Court may permit.

UPON the hearing of the motion the A T'audition de la motion, les affidavits
following affidavit or other documentary ou les autres preuves littérales
evidence will be presented: suivantes seront présentées:

(1) The Twenty-First Report; and

(2) Such further and other affidavits
or documentary evidence as
counsel for the Receiver may
advise and this Honourable Court
may permit.



You are advised that:

(2)

(b)

©

you are entitled to issue
documents and present
evidence at the hearing in
English or French or both;

the applicant intends to proceed
in the English language; and

if you intend to proceed in the
other official language, an
interpreter may be required and
you must so advise the Clerk at
least 5 days before the hearing.

Sachez que:

(a) vous avez le droit d'émettre des
documents et de présenter votre
preuve a l'audience en frangais, en
anglais ou dans les deux langues;

(b) le demandeur a l'intention d'utiliser
la langue anglais; et

(c) si vous avez l'intention d'utiliser
l'autre langue officielle, les services
d'un interpréte pourront étre requis
et vous devrez un aviser le greffier
au moins 5 jours avant 'audience.

DATED at Toronto, Ontario, this 1% day of September, 2011

BORDEN LADNER GERVAIS LLP

Barristers and Solicitors
Scotia Plaza, 40 King Street West
Toronto, Ontario M5H 3Y4

MICHAEL J. MACNAUGHTON
Tel: (416) 367-6646

Fax: (416) 682-2837

LSUC # 25889U

CRAIG J. HILL
Tel: (416) 367-6156
Fax: (416)361-7301
LSUC # 31888K

SAM P. RAPPOS
Tel: (416) 367-6033
Fax: (416) 361-7306
LSUCH# 513998

e e

S SZUMS%
BORDEN LADNER GERVAIS LLP

Solicitors for the Receiver



JAMES SZUMSKI
Tel: (416) 367-6310
Fax: (416) 682-2811
LSUCH# 569588

Counsel to Ernst & Young Inc.,
the Court-appointed Receiver
of the Respondents

TORO1: 4710653: vl






IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK

TRIAL DIVISION

JUDICIAL DISTRICT OF MIRAMICHI

Court File No. N/M/16/10

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

-and -

IN THE MATTER OF ATCON CONSTRUCTION INC.,
ATCON INDUSTRIAL SERVICES INC., ATCON
MANAGEMENT SERVICES INC., ATCON CIVIL LTD.,
DYCON CONSTRUCTION LTD., ATCON STRUCTURES
INC., ENVIREM TECHNOLOGIES INC. all of which are
carrying on business in the Province of New Brunswick

- AND -

Court File No. N/M/17/10

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC., ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON INDUSTRIAL SERVICES
INC., ATCON MANAGEMENT SERVICES INC., ATCON
CIVIL LTD., DYCON CONSTRUCTION LTD., ATCON
STRUCTURES INC. and ENVIREM TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B.
1973, Ch. J-2, Rule 41, Rules of Court, New Brunswick and
Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 19885,
¢. B-3

SERVICE LIST
(as of August 21, 2011)
(115 Whalen Street Motion)
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THIS MOTION, made by Emst & Young Inc. in its capacity as Court-appointed
receiver and receiver manager of the property, assets and undertakings of the Respondents (the
“Receiver”) for an order, inter alia, vesting the lands municipally known as 115 Whalen Street,
Miramichi, New Brunswick and bearing Parcel Identifier Numbers 40277774 and 40179152 (the
“Whalen Lands”) in and to Hitchman Construction Inc. (the “Purchaser”) free and clear of any
liens or encumbrances, was heard this day at 673 King George Highway, Miramichi, New

Brunswick.

ON READING the Twenty-First Report of the Receiver dated August 26, 2011 (the
“Twenty-First Report™), and the appendices attached thereto, and on hearing the submissions of

counsel for the Receiver and such other counsel in attendance,

1. THIS COURT ORDERS that the time for service of the Receiver’s Notice of Motion
dated September 1, 2011, the Twenty-First Report, and the Record on Motion dated September
1, 2011 shall be and is hereby abridged and validated so that the motion is properly returnable
today, and that any further service thereof is hereby dispensed with.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s
certificate to the Purchaser substantially in the form attached as Schedule "A" hereto (the
“Receiver’s Certificate”), all of Atcon Construction Inc.’s right, title and interest in and to the
Whalen Lands shall vest absolutely in the Purchaser, free and clear of and from any and all
security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or
deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or
other financial or monetary claims, whether or not they have attached or been perfected,
registered or filed and whether secured, unsecured or otherwise (collectively, the “Claims™)
including, without limiting the generality of the foregoing: (i) any encumbrances or charges
created by Order of The Honourable Mr. Justice Riordon granted in these proceedings or in the
Companies’ Creditors Arrangement Act proceedings of Atcon Construction Inc., bearing Court
File No. N/M/16/10; (ii) all charges, security interests or claims evidenced by registrations
pursuant to the Personal Property Security Act (New Brunswick), the Land Titles Act (New
Brunswick), or any other registry system (all of which are collectively referred to as the

“Encumbrances”, which term shall not include the permitted encumbrances and easements
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listed on Schedule "B" hereto) and, for greater certainty, this Court orders that all of the
Encumbrances affecting or relating to the Whalen Lands are hereby expunged and discharged as

against the Whalen Lands.

3. THIS COURT ORDERS that for the purposes of determining the nature and priority of
- Claims and Encumbrances, the net proceeds from the sale of the Whalen Lands shall stand in the
place and stead of the Whalen Lands, and.that from and after the delivery of the Receiver’s
Certificate all Claims and Encumbrances shall attach to the net proceeds from the sale of the
Whalen Lands with the same priority as they had with respect to the Whalen Lands, as if the
Whalen Lands had not been sold and remained in the possession or control of the person having

that possession or control immediately prior to the sale.

4. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of
the Receiver’s Certificate, forthwith after delivery thereof.

5. THIS COURT ORDERS that, notwithstanding:
(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of Atcon Construction Inc.

and any bankruptcy order issued pursuant to any such applications; and
(c) any assignment in bankruptcy made in respect of Atcon Construction Inc.;

the vesting of the Whalen Lands in the Purchaser pursuant to this Order shall be binding on any
trustee in bankruptcy appointed in respect of Atcon Construction Inc. and shall not be void or
voidable by creditors of Atcon Construction Inc., nor shall it constitute nor be deemed to be a
settlement, fraudulent preference, assignment, fraudulent conveyance or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or
provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant

to any applicable federal or provincial legislation.
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Dated at Miramichi, New Brunswick, this 15t day of September, 2011.

Thomas W. Riordon
Judge of the Court of Queen’s Bench of
New Brunswick
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Schedule A — Form of Receiver’s Certificate

N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM

TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985,

c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of
New Brunswick

APPLICANT

- and -

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC.,, ATCON VENEER
PRODUCTS INC, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT
SERVICES INC.,, ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIES INC.,, all of which are carrying
on business in the Province of New Brunswick

RESPONDENTS

RECEIVER’S CERTIFICATE
(115 Whalen Street)



RECITALS

A. Pursuant to an Order of The Honourable Mr. Justice Riordon of The Court of Queen’s
Bench of New Brunswick (the “Court”) dated March 2, 2010, as amended, Ernst & Young Inc.
was appointed as receiver and receiver manager in respect of the property, assets and

undertakings of the Respondents (the “Receiver”).

B. Pursuant to an Order of the Court dated September 15, 2011 (the “Vesting Order”), the
Court provided for the vesting in Hitchman Construction Inc. (the “Purchaser”) of the right, title
and interest of Atcon Construction Inc. in and to the Lands municipally known as 115 Whalen
Street, Miramichi, New Brunswick and bearing Parcel Identifier Numbers 40277774 and
40179152 (the “Whalen Lands”), which vesting is to be effective with respect to the Whalen
Lands upon the delivery by the Receiver to the Purchaser of a certificate confirming (i) the
payment by the Purchaser of the purchase price for the Whalen Lands; (ii) that the conditions to
closing as set out in the agreement of purchase and sale dated August 2, 2011 (the “APS”) have
been satisfied or waived by the appropriate party; and (iii) the transaction has been completed to

the satisfaction of the Receiver.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the APS or the Approval and Vesting Order.

THE RECEIVER CERTIFIES the following:

1. The Purchaser has paid and the Receiver has received the purchase price for the Whalen

Lands payable on the closing date pursuant to the APS;

2. The conditions to closing as set out in the APS have been satisfied or waived by the

Receiver or the appropriate party; and

3. The transaction has been completed to the satisfaction of the Receiver.
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This Certificate was delivered by the Receiver at [TIME] on [DATE].

ERNST & YOUNG INC. in its capacity as the
Receiver of the Respondents and not in its
personal or corporate capacity

By:

Name:
Title:
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Schedule B — Permitted Encumbrances and Easements
Parcel I1D: 40179152

1. Aliant Telecome Inc.
1 Brunswick SQ
PO Box 1430
Saint John, NB
E2L 4K2
Easement Holder | Titulaire de la servitude
Agreement | Convention
Northumberland 1975-12-15  296-215 64

2, New Brunswick Power Corporation
515 King St.
PO Box 2000
Fredericton, NB
E3B 4X1
Easement Holder | Titulaire de la servitude
Agreement | Convention
Northumberland 1975-12-15  296-215 64

Parcel ID : 40277774

None.






Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC.,, ATCON VENEER PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM

TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985,

c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of
New Brunswick

APPLICANT

-and —

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC.,, ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT
SERVICES INC., ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIES INC.,, all of which are carrying
on business in the Province of New Brunswick

RESPONDENTS

TWENTY-FIRST REPORT OF THE RECEIVER

(115 Whalen Street)
August 26, 2011



INTRODUCTION AND PURPOSE

1.

In connection with the applications of The Bank of Nova Scotia pursuant to section 33 of
the Judicature Act (New Brunswick), Rule 41 of the Rules of Court of New Brunswick,
and section 243 of the Bankruptcy and Insolvency Act (Canada) that were heard by The
Honourable Mr. Justice Riordon of the Court of Queen’s Bench of New Brunswick on
March 1, 2010 and March 30, 2010, Ernst & Young Inc. (“EYI”) was respectively
appointed as receiver and receiver manager (the “Receiver”) of the property, assets and

undertakings of’

(a) Atcon Group Inc., Atcon Holdings Inc., Atcon Property Holdings Inc., Atcon
Veneer Products Inc. and Atcon Logistics Inc. (“Atcon Logistics”) pursuant to
the Receivership Order dated March 2, 2010 (the “March 2 Order”); and

) Atcon Construction Inc., Atcon Management Services Inc., Atcon Civil Ltd.,
Dycon Construction Ltd., Atcon Structures Inc. and Envirem Technologies Inc.
(now known as 058545 N.B. Inc.) pursuant to an Order dated March 30, 2010
granted in these proceedings (the “March 30 Order”, and the March 30 Order
together with the March 2 Order, the “Receivership Order).

The Receivership Order authorized the Receiver to, among other things:

(a) take possession and control of the Property and any and all proceeds, receipts and

disbursements arising out of or from the Property;
(b) receive, preserve and protect the Property, or any parts thereof;

(c) engage consultants, appraisers, agents and experts, among other persons, to assist

with the exercise of the Receiver’s powers and duties;

(d)  market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms and

conditions of sale as the Receiver in its discretion may deem appropriate;
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(e) sell, convey, transfer, lease or assign the Property or any part or parts thereof out
of the ordinary course of business without the approval of this Court in respect of
any transaction not exceeding $100,000, provided that the aggregate consideration

for all such transactions does not exceed $1,000,000; and

® apply for any vesting order or other orders necessary to convey the Property or
any part or parts thereof to a purchaser or purchasers thereof, free and clear of any

liens or encumbrances affecting such Property.

The purpose of this Twenty-First Report is to report to this Honourable Court on the
proposed sale of the properties municipally known as 115 Whalen Street, Miramichi,
New Brunswick, bearing Parcel Identifier Numbers 40179162 and 40277774 (the
“Whalen Lands”) to Hitchman Construction Inc. (“Hitchman”) and to recommend that
this Honourable Court grant an Order vesting the Whalen Lands in and to Hitchman free
and clear of any liens or encumbrances upon delivery of the Receiver’s Certificate to

Hitchman.

TERMS OF REFERENCE

4.

In preparing this Twenty-First Report, the Receiver has been provided with, and has
relied upon unaudited historical financial statements, other unaudited financial
information and projections prepared by the Respondents, the books and records of the
Respondents, discussions with the management and employees of the Respondents, and
other information from various sources. The Receiver has assumed that the information
it has been provided is accurate and complete. The Receiver did not audit, review or
otherwise attempt to verify the accuracy or completeness of the information.
Accordingly, the Receiver expresses no opinion or other form of assurance with respect
to the information presented in this Twenty-First Report or relied upon by the Receiver in
preparing this Twenty-First Report. Further, the nature of the Receiver’s work completed
in these proceedings will not necessarily disclose errors, misstatements, irregularities or
illegal acts, if such exist, on the part of the Respondents, or its officers or employees or in

the information.



4.

All references to monetary amounts in this Twenty-First Report are in Canadian dollars

unless otherwise noted.

Capitalized terms not defined in this Twenty-First Report are as defined in the

Receivership Order.

Copies of court materials in these proceedings may be .obtained from the Receiver’s

website established in connection with the Respondents (www.ey.com/ca/atcon).

SALE OF THE WHALEN LANDS

8.

10.

11.

12.

EYI was appointed as Receiver of the Property of Atcon Construction Inc. (“Atcon
Construction”) pursuant to the March 30 Order. Following its appointment, and in
accordance with the provisions of the Receivership Order, the Receiver performed a

review of the books, records and asset listings of Atcon Construction.

The Property of Atcon Construction includes the Whalen Lands, which consist of
approximately three acres of vacant lot in the Newcastle Industrial Park. The Receiver
entered into a listing arrangement with RE/MAX 3000 Ltd./Ltee (“Re/Max”) for the
marketing and sale of the Whalen Lands on October 29, 2010, for a listing price of
$49,000. No offers were presented to the Receiver while the property was listed at this

price.

On June 30, 2011, the Receiver in consultation with Re/Mazx, agreed to reduce the listing

price to $39,000 in an attempt to solicit interest in the property.

On August 2, 2011, Hitchman submitted a formal offer to purchase the Whalen Lands on

an “as is, where is” basis for $32,000.

The Receiver notes that the Hitchman offer is under $100,000 and that if the sale to
Hitchman is completed, the aggregate consideration for all transactions completed by the
Receiver without the approval of this Honourable Court will continue to be under
$1,000,000 in the aggregate. Accordingly, the Hitchman offer was accepted by the

Receiver later that same day, without seeking Court approval, and the parties entered into



13.

14.
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an Agreement of Purchase and Sale dated August 2, 2011 (the “APS”). Attached hereto
as Appendix “A” is a copy of the APS.

The Receiver has conducted searches on the Whalen Lands under the Land Titles Act
(New Brunswick) which reveal that the Whalen Lands are subject to encumbrances in

favour of:

(a)  Bank of Nova Scotia, a secured creditor of Atcon Construction; and
(b)  Place-Crete Systems Inc., a judgment creditor of Atcon Construction.

One of the parcels of land comprising the Whalen Lands is also subject to easements in
favour of Aliant Telecom Inc. and New Brunswick Power Corporation. Attached hereto
as Appendix “B” are copies of the Land Titles Act search results obtained by the
Receiver in respect of the Whalen Lands, with a currency date of March 30, 2011.

In addition to the foregoing encumbrances, the Whalen Lands form part of the Property
charged by the Directors Charge, Administration Charge and DIP Lenders Charge created
by the Initial Order in the Companies’ Creditors Arrangement Act proceedings of Atcon
Construction (Court File No. N/M/16/10) as well as the Administrative Charge,
Receiver’s Indemnity Charge and the Receiver’s Borrowings Charge created by the

March 2 Order and the March 30 Order in these receivership proceedings.

RELIEF SOUGHT BY THE RECEIVER

15.

16.

In order to complete the sale of the Whalen Lands to Hitchman under the APS, the
Receiver must discharge and remove any encumbrances on the properties, other than the
easements in favour of Aliant Telecom Inc. and New Brunswick Power Corporation. The
Receiver is of the view that the most expedient and economical way to discharge the
encumbrances on the Whalen Lands, for the benefit of all stakeholders of Atcon

Construction, is by way of a vesting order.

The APS originally called for the sale to Hitchman to close on August 23, 2011. Through

subsequent correspondence, Hitchman and the Receiver have agreed to extend the closing
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date to September 22, 2011 to accommodate a motion to this Honourable Court for a
vesting order. The Receiver intends to serve all parties with encumbrances registered on
title to the Whalen Lands with a copy of this Twenty-First Report and the corresponding

Notice of Motion.

17. The Receiver respectfully requests that this Court grant an order vesting the Whalen

Lands in and to Hitchman free and clear of any liens or encumbrances.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26" day of August, 2011

ERNST & YOUNG INC.

in its capacity as the Court-appointed
Receiver of the Respondents and not in its
personal or corporate capacity

George C. Kinsman, CA*CIRP
Senior Vice President

TORO1: 4710862: v1
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Form 47
Formule 47
CERTIFICATE OF REGISTERED OWNERSHIP
CERTIFICAT DE PROPRIETE ENREGISTREE
Land Titles Act, S.N.B. 1981, c. L-1.1, s.63
Loi sur I'enregistrement foncier, L.N.-B. de 1981, chap. L-11, art. 63
Parcel ldentifier | Numéro d’identification de parcelle :
40179152
Owner | Propriétaire :
ATCON CONSTRUCTION INC.
626 Newcastle BLVD
Miramichi NB
E1V2L3
Deed | Acte de transfert
Northumberland  1996-06-06 1007 - 418 87029

ATCON CONSTRUCTION INC.
626 Newcastle BLVD

Miramichi NB

E1V 2L3

Corporate Affairs Change of Name | Changement de nom des Affaires corporatives

Northumberland 2006-09-13

Manner of Tenure | Mode de tenure :

Not Applicable | Sans objet
Encumbrances | Charges :

Aliant Telecom Inc.
1 Brunswick SQ
PO BOX 1430

Saint John NB
E2L 4K2

- 22747761

Easement Holder | Titulaire de la servitude

Agreement | Convention
Northumberland  1975-12-15

New Brunswick Power Corporation
515 King ST
PO BOX 2000

Fredericton NB
E3B 4X1

296 - 215 64

Easement Holder | Titulaire de la servitude

Agreement | Convention
Northumberland  1975-12-15

206 - 215 64
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Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3

Debenture Holder | Titulaire de la débenture
Debenture or Other Voluntary Charge | Débenture ou autre charge facultative
Northumberland  2006-04-04 - 21917670

Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3

Debenture Holder | Titulaire de la débenture
Debenture or Other Voluntary Charge | Débenture ou autre charge facultative
Northumberland  2006-04-04 - 21918041

Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3

Debenture Holder | Titulaire de la débenture
Assignment of Mortgage or Charge | Cession d'hypothéque ou de charge
Northumberiand  2009-07-07 - 27394726

Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3

Debenture Holder | Titulaire de la débenture
Assignment of Mortgage or Charge | Cession d'hypothéque ou de charge
Northumberland  2009-07-07 - 27394759

Place-Crete Systems Inc.
15 Chisholm AVE
St. Albert AB

T8N 5A7

Judgment Creditor | Créancier sur jugement

Judgment | Jugement

Northumberland  2010-03-01 - 28429174

Instruments in the Registration Process | Instruments dans le processus d'enregistrement :

NONE | AUCUN
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THIS IS TO CERTIFY THAT the specified owner is the registered owner and holds title in fee simple, by
virtue of the specified instrument(s) and in the specified manner of tenure, to the specified parcel, described
in Schedule "A" attached hereto. The title to the land is subject to the overriding incidents specified in
subsection 17(4) of the Act and also to the specified encumbrances.

LE PRESENT CERTIFICAT ATTESTE QUE le propriétaire spécifié est le propriétaire enregistré et est
titulaire du titre en fief simple, en vertu de(s) l'instrument(s) spécifié(s), selon le mode spécifié de tenure de la
parcelle spécifiée, décrite a 'Annexe <<A>> ci-jointe. Le titre du bien-fonds est soumis aux réserves
dérogatoires précisées au paragraphe 17(4) de la Loi et également aux charges spécifées.

THE TITLE TO THE LAND may be subject to the specified instruments, which have been entered in the
instrument record and may be entered on the title register when the registration process is completed.

LE TITRE DU BIEN-FONDS peut étre soumis aux instruments spécifiés qui ont été portés au registre des
instruments et qui peuvent étre portés au registre des titres lorsque la procédure d'enregistrement est
acheveée.

THIS CERTIFICATE is evidence of the particulars contained herein as of the date and time of its issue. The
description is not conclusive as to the boundaries or extent of the land.

LE PRESENT CERTIFICAT constitue la preuve des renseignements qu'il contient a la date et a I'heure de sa
délivrance. La description n'est pas probante en ce qui concerne les limites ou I'étendue du bien-fonds.

Date & Time | Date et heure:  2011-03-30 10:09:27

Registrar of Land Titles for the District of New Brunswick
Le registrateur des titres de biens-fonds de la Circonscription du Nouveau-Brunswick

Report ID | Rapport ID : 3369427
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Schedule A | Annexe A
PID | NID : 40179152
Apparent Parcel Access | Accés apparent a la parcelle : Public Access | Accés public
Status | Etat de la demande : Current | Courant

Effective Date/Time | Date et heure de prise d'effet : 2004-02-20 11:24:53
Legal Description | Description officielle :

That parcel of land and premises being in:

Place Name: City of Miramichi

Parish: Newcastle

County: Northumberland

Label of Parcel on Plan: Lot 10

Title of Plan: Miramichi Industrial Development Corporation Subdivision Plan 7
Registration County: Northumberland

Registration Number of Plan: 583

Registration Date of Plan: December 17, 1974

Save and Except Lot 77-A, on Miramichi Region Development Corporation Subdivision Plan,

Phase 1, Plan 2, filed in the Northumberland County Registry Office on July 15, 1977 as Number
1090.
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Form 47
Formule 47

CERTIFICATE OF REGISTERED OWNERSHIP
CERTIFICAT DE PROPRIETE ENREGISTREE

Land Titles Act, S.N.B. 1981, c. L-1.1, s.63 :
Loi sur I'enregistrement foncier, L.N.-B. de 1981, chap. L-11, art. 63
Parcel Identifier | Numéro d'identification de parcelle :
40277774

Owner | Propriétaire :
ATCON CONSTRUCTION INC.
626 Newcastle BLVD

Miramichi NB

E1V 2L3

Deed | Acte de transfert

Northumberland  1996-06-06 1007 - 418 87029

ATCON CONSTRUCTION INC.
626 Newcastle BLVD

Miramichi NB

E1V 2L3

Corporate Affairs Change of Name | Changement de nom des Affaires corporatives
Northumberland  2006-09-13 - 22747761

Manner of Tenure | Mode de tenure :

Not Applicable | Sans objet
Encumbrances | Charges :

Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3
Debenture Holder | Titulaire de la débenture

Debenture or Other Voluntary Charge | Débenture ou autre charge facultative
Northumberland  2006-04-04 - 21917670

Bank of Nova Scotia

Business Service Centre

5251 Duke ST Floor 7th Floor

Halifax NS

B3J 1P3

Debenture Holder | Titulaire de la débenture

Debenture or Other Voluntary Charge | Débenture ou autre charge facultative
Northumberland  2006-04-04 - 21918041
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Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3

Debenture Holder | Titulaire de la débenture
Assignment of Mortgage or Charge | Cession d'hypothéque ou de charge
Northumberland  2009-07-07 - 27394726

Bank of Nova Scotia
Business Service Centre
5251 Duke ST Floor 7th Floor

Halifax NS
B3J 1P3

Debenture Holder | Titulaire de la débenture
Assignment of Mortgage or Charge | Cession d'hypotheque ou de charge
Northumbertand  2009-07-07 - 27394759

Place-Crete Systems Inc.
15 Chisholm AVE
St. Albert AB

T8N 5A7

Judgment Creditor | Créancier sur jugement

Judgment | Jugement

Northumberland  2010-03-01 - 28429174

Instruments in the Registration Process | Instruments dans le processus d'enregistrement :
NONE | AUCUN

THIS IS TO CERTIFY THAT the specified owner is the registered owner and hoids title in fee simple, by
virtue of the specified instrument(s) and in the specified manner of tenure, to the specified parcel, described
in Schedule "A" attached hereto. The title to the land is subject to the overriding incidents specified in
subsection 17(4) of the Act and also to the specified encumbrances.

LE PRESENT CERTIFICAT ATTESTE QUE le propriétaire spécifié est le propriétaire enregistré et est
titulaire du titre en fief simple, en vertu de(s) l'instrument(s) spécifié(s), selon le mode spécifié de tenure de la
parcelle spécifiée, décrite a 'Annexe <<A>> ci-jointe. Le titre du bien-fonds est soumis aux réserves
dérogatoires précisées au paragraphe 17(4) de la Loi et également aux charges spécifées.

THE TITLE TO THE LAND may be subject to the specified instruments, which have been entered in the
instrument record and may be entered on the title register when the registration process is completed.

LE TITRE DU BIEN-FONDS peut étre soumis aux instruments spécifiés qui ont été portés au registre des
instruments et qui peuvent étre portés au registre des titres lorsque la procédure d'enregistrement est
achevee.

THIS CERTIFICATE is evidence of the particulars contained herein as of the date and time of its issue. The
description is not conclusive as to the boundaries or extent of the land.

LE PRESENT CERTIFICAT constitue la preuve des renseignements qu'il contient & Ia date et a I'heure de sa
délivrance. l.a description n'est pas probante en ce qui concerne les limites ou I'étendue du bien-fonds.



Page 3 of/de 4
Date & Time | Date et heure :  2011-03-30 10:09:50

Registrar of Land Titles for the District of New Brunswick

Le registrateur des titres de biens-fonds de la Circonscription du Nouveau-Brunswick

Report ID | Rapport ID : 3369429
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Schedule A | Annexe A
PID | NID : 40277774
Apparent Parcel Access | Accés apparent a la parcelle : Public Access | Accés public
Status | Etat de la demande : Current | Courant

Effective Date/Time | Date et heure de prise d'effet: 2004-02-20 11:08:16
Legal Description | Description officielle :

That parcel of land and premises being in:

Place Name: City of Miramichi

Parish: Newcastle

County: Northumberland

Label of Parcel on-Plan: Parcel 77-B

Title of Plan: Miramichi Region Development Corporation Subdivision Phase 1 Plan 2
Registration County: Northumberland

Registration Number of Plan: 1090

Registration Date of Plan: July 15, 1977



