Court File No. N/M/17/10

IN THE COURT OF QUEEN’S BENCH OF NEW BRUNSWICK
IN BANKRUPTCY AND INSOLVENCY
JUDICIAL DISTRICT OF MIRAMICHI

IN THE MATTER OF THE RECEIVERSHIP OF:

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON PROPERTY HOLDINGS
INC., ATCON VENEER PRODUCTS INC, ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT SERVICES INC., ATCON CIVIL
LTD., DYCON CONSTRUCTION LTD., ATCON STRUCTURES INC. AND ENVIREM

TECHNOLOGIES INC.

PURSUANT TO Section 33 of The Judicature Act, R.S.N.B. 1973, Ch. J-2, Rule 41, Rules of
Court, New Brunswick and Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985,

c. B-3

BETWEEN:

THE BANK OF NOVA SCOTIA, a Canadian chartered bank
with a registered office in the City of Saint John, Province of
New Brunswick

APPLICANT

-and —

ATCON GROUP INC., ATCON HOLDINGS INC., ATCON
PROPERTY HOLDINGS INC.,, ATCON VENEER
PRODUCTS INC., ATCON LOGISTICS INC., ATCON
CONSTRUCTION INC., ATCON MANAGEMENT
SERVICES INC., ATCON CIVIL LTD., DYCON
CONSTRUCTION LTD., ATCON STRUCTURES INC. AND
ENVIREM TECHNOLOGIES INC., all of which are carrying
on business in the Province of New Brunswick

RESPONDENTS

SUPPLEMENT TO THE THIRD REPORT OF THE RECEIVER

June 11, 2010



INTRODUCTION AND PURPOSE

1.

This supplement (the “Supplemental Report”) to the Third Report of the Receiver dated
May 19, 2010 (the “Third Report”) should be read together with the Third Report and is
filed to provide this Honourable Court with additional information regarding the status of
the Albian Amount (as defined herein) and the Receiver’s motion originally returnable on

April 23, 2010 concerning payment of the Albian Amount.

TERMS OF REFERENCE

2.

In preparing this Supplemental Report, the Receiver has been provided with, and has
relied upon wunaudited historical financial statements, other unaudited financial
information and projections prepared by the Respondents, the books and records of the
Respondents, discussions with the management and employees of the Respondents, and
other information from various sources. The Receiver has assumed that the information
it has been provided is accurate and complete. The Receiver did not audit, review or
otherwise attempt to verify the accuracy or completeness of the information.
Accordingly, the Receiver expresses no opinion or other form of assurance with respect
to the information presented in this Supplemental Report or relied upon by the Receiver
in preparing this Supplemental Report. Further, the nature of the Receiver’s work
completed in these proceedings will not necessarily disclose errors, misstatements,
irregularities or illegal acts, if such exist, on the part of the Respondents, or its officers or

employees or in the information.

All references to monetary amounts in this Supplemental Report are in Canadian dollars

unless otherwise noted.

Capitalized terms not defined in this Supplemental Report are as defined in the Third
Report.

Copies of court materials in these proceedings may be obtained from the Receiver’s

website established in connection with the Respondents (www.ey.com/ca/atcon).




ATCON CONSTRUCTION AND SHELL

6.

As has been previously disclosed to this Honourable Court, Shell is indebted to Atcon
Construction as a result of services provided under the Albian Contract in respect of
Shell’s interest in Alberta Crown Oil Sands Lease No. 7277080T13 (“Shell Lease 137).
The Receiver and Shell have agreed that the amount to be paid by Shell to satisfy Shell’s
obligations to Atcon Construction under the Albian Contract is $8,432,503.30 (the
“Albian Amount”).

At the hearing before this Honourable Court on May 21, 2010, the Receiver requested,
and this Honourable Court granted, an adjournment of the Receiver’s motion and Shell’s
motion regarding payment of the Albian Amount, to be spoken to on June 9, 2010, so that
the interested parties would have additional time to attempt to reach a consensual

resolution regarding payment of the Albian Amount.

Following the adjournment of the Receiver’s motion and Shell’s motion, the Receiver,
through its legal counsel, engaged in numerous discussions with Shell, CRA, Emeco,
Caterpillar and the Bank regarding the terms of a potential draft Order. As such
discussions were had on a without prejudice basis, the Receiver is not in a position to
disclose the contents of such discussions in this Supplemental Report. However, as is set
out in further detail in the First Report of the Receiver dated April 21, 2010 and the Third
Report, the Receiver and the other interested parties have been working diligently for the
past two (2) months in an attempt to reach a consensual resolution as to the payment of
the Albian Amount that protects the interests of all stakeholders of Atcon Construction

that may have an interest in the Albian Amount.

Despite the efforts of all parties, at the time of the completion of this Supplemental
Report, the terms of draft Order that deals with the disposition of the Albian Amount has

not been agreed to by all interested parties.

ATCON CONSTRUCTION AND EMECO

10.

The Receiver understands that Atcon Construction was a party to an Equipment Rental

Agreement with Emeco executed on January 6, 2010 (the “Emeco Agreement”),



1.

12.
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pursuant to which Atcon Construction agreed to rent certain equipment specified in the
Emeco Agreement (the “Emeco Equipment”). The Receiver, based on its discussions
with former employees of Atcon Construction, understands that the Emeco Equipment
was rented by Atcon Construction for use in connection with the Albian Agreement.

Attached hereto as Appendix “A” is a copy of the Emeco Agreement.

In the Third Report, the Received stated that the net amount of the Emeco Builders Lien
for equipment rental charges under the Emeco Agreement was $195,352.72. However,
the Receiver has since confirmed that the amount owed by Atcon Construction for
equipment rental charges under the Emeco Agreement prior to March 1, 2010 is
$228,900.22 (the “Emeco Amount”), as amounts properly attributable for equipment
rental charges following March 1, 2010 were mistakenly applied against the pre-March 1,
2010 charge amounts. Attached hereto as Appendix “B” are copies of the Emeco

invoices regarding such charges.

The Receiver, following a review of the books and records of Atcon Construction and the
documentation provided by Emeco and discussions with former employees of Atcon
Construction, is satisfied as to the quantum of the Emeco Amount and the validity of the
Emeco Builders Lien. Additionally, the Receiver is satisfied and has agreed that the
claim of the Receiver against the Albian Amount in connection with the Receiver
Builders Lien shall be subordinate to the claim of Emeco against the Albian Amount in

connection with the Emeco Builders Lien, to the extent of the amount of $228,900.22.

CRA AND THE RECEIVERSHIP PROCEEDING

13.

As set out in the Third Report and the letter dated April 7, 2010 from CRA to the
Receiver attached as Appendix “H” to the Third Report, the CRA has issued notices of
assessment dated February 26, 2010 to Atcon Construction in connection with alleged
unremitted employee income tax, CPP and EI source deductions. To date, the CRA has
taken certain enforcement steps in connection with such notices of assessment, including
without limitation the CRA’s demand for payment by the Receiver of $3,784,276.68 to
the CRA (the “Deemed Trust Claim”). In the April 7 Letter, CRA demanded that

payment of this amount be made in priority to all other creditors and referenced section



14.

15.
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159 of the Income Tax Act (Canada), which provides, among other things, that a legal
representative of a taxpayer may be held personally liable if its distributes property in its

possession or control without obtaining a clearance certificate.

Pursuant to paragraph 21 of the Receivership Order, this Honourable Court authorized
the Receiver to apply reasonable amounts out of the monies in its hands against its fees,
expenses and disbursements, including legal fees and disbursements, prior to the passing
of the Receiver’s accounts. However, as a result of the statements in the April 7 Letter
and the position of the CRA, the Receiver has only paid for disbursements that were
crucial for the receivership proceeding to continue in an orderly fashion, such as amounts
owed for insurance coverage, utilities, and amounts owed to former Atcon Construction
employees for services provided to the Receiver. The Receiver has generally not been in
a position to make payments to persons that would, in the ordinary course of a
receivership proceeding, be paid for other services provided to the receivership estate.
Such payments include amounts owed to equipment lessors in connection with equipment
used by the Receiver during the receivership proceeding, and the fees and disbursements

of the Receiver and its counsel.

It is the Receiver’s view that, in the event that matters relating to the Shell Requirement
to Pay, the Pennecon Requirement to Pay and the Deemed Trust Claim are not resolved
shortly, the Receiver will require additional borrowings of at least $3,200,000 (in
addition to the initial $1,200,000 of Receivership Borrowings that has previously been

drawn) to sustain the receivership proceedings on a go forward basis.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 11" day of June 2010

ERNST & YOUNG INC.

in its capacity as the Court-appointed
Receiver of the Respondents and not in its
personal or corporate capacity

By:

Paul D. Hickey, CA*CIRP
Senior Vice President
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z! spariment. commission. pu;l{f authority, sgency, Minister, stziulory corporation or ingfrumentaily.

s o Wibunsl,

means the equipment 3
4 o the Equinment.

5 ai Schedula "8 of s Agreement and Includes ol alfachman

:3
ol

rsans, In relailon to fe Bquipmant, the costs of de
ivery m’ ihe Equ wm;.:t from the Sita o the Emaco pramis
nul not firnited io fraight cosls, ks'ww and equipment rental and crang rantal.

i, rangport.
mobilised, ncluding

corpmissioning, disassambly, (o:
23 from witich the Equipment

2 Rental rates for the Equipment speciiisd Schadulz "A ol this Agreamant.

i Hvw s maans, in ralalion o esch flem of Equipment, the date specliied a5 such in the table al Sorwduly
sement o the dete on which this Agreerent i tarmingtet, 2% the case may be.

including tha Renizl Sterd Date to and including the

ﬁ'
o
“cx
it
&,
&
fa

fztion to each Ham of Equinment. the rals

Ex H B
of this Agresment.

£ means, in felation tu sach fiem of Equipment, the date spacl ueh in ing table In Schadule "A7 of this

i means the repon siepared jolntly by the parties al or prior to the Rental S Start Dade seliing oul e ton

[HEENES
Fadard, Prov | oy loeal govemins

cormmon law and

Approvals (Inchuding any cor

s and other subordinals legls

i lagislation Including regulations, by-1
g g

fos of reguirement under them).

"“%:;m:duf»—m of this Ag

rgnd, The minimum 7

Ba o roinironur U

s means Individus] reoais wi Whan 51200 per aveni

5 mizans mdividual rensir

;20 by nonnal weer and esrwlih a lotal oost of parts ¢

1 1o the Equipment, all of hs cusls in connsstion will
in irg bul not mited w frzlght o

advizss Emaco the

s the sile al which &

al cendihons fornm par

of im tarns and conclidons of this Agreamant and will apply notvdihstanding any fnconst
gl oul In Pard 2 of this Agresment:

Ho opiisn io purchase 15 @ sad or mplies
The custornar has sleo nerfosnsd a rachins Inspeciion




Engying

Transmiz

Radiaior

Torgue Conver

Differantial

Wheel End

.

Loy}

S

pain Hydraulic Pumps (

8

wlain Hydraulic Motors (HEX only)

Purnp Drives (HEX Only)

semg

siSaarings (MEX only)

ina Counling (HEX

%
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1.00
1.00

it

i

Calgary AB

Ph: 780-742-1233

00, 340 12th Avenue S.W.

T2R 1LS

F

5

1100, 340 12th Avenue 5.W.

Calgary AR TZR 1L5

P 780-742-1233  fFaw

080900

FRT

Tyson Stel
EXCOzZ4 - Fmsco FM to Atcon 1,790.32 1,790.32
7800 Excavator hauled by Marnrmoet from Emeco Fort
MacKay to Atcon. (Emeco PO - 20658)
KHCO0L - Emaco FM to Atcon 1,790.32 1,790,372
3D “or hauled by Mamrmoet from £meco Fort

MaciKay to Atcon. (Emeco PO - 20656)

o



1100, 340 12th

Calgary AB  T2R 1LS

po—

.00 FRT Move from Albian to 1 Read

Subtotal
fisc
GST
Frejght

T




‘g‘“’ et

Date: January 31, 2010

Arcon Construction Inc. Atcon Construction Inc.
1100, 340 12th Avenue &.W. 1100, 340 12th Avenue SW,
algary AB T2R IL5 Calgary AB T2ZR 1L

ATCO0L 080900 Gene Huse pMet 30 days

AHCO0L 533 $110.
Jan 06, 2010 to Jan 31, 2010

FBS0DX973055

RE B50DLE EXCAVATOR S

- BOOM; STICK; Q/A W/ 64 56"
SHOES

36" SHOES; ROPS CAB W/ RADIG, AC

Fantal:

Transport:
Miscellaneous:
GET

Provincial Tax




e
Atcon Consir
1100, i

ne.

ion
Avenue $.W.

uck
n

ﬁ'/i

7t

Calgary A3

Calgary

ATCOOL

saerial Nurmnber FFOL7VQ006550
27" 1% Boom s/n BD5ZE3F, 1 5 5 AMTm S/”? SEKY121, \“/rﬂklf Dil pler s/n yo)@ﬁ?
0/¢ a4" Clean-Up Bu ket 5/n *—8983 1, waidco o/c Dig ket 64" s/n 3-89885-

i,

r uction Inc.
2th Avanus SW,

TR 1L5

¢ NMuriber: AGTA3ZBY8




AtLO”l Construction In Atccm Construmm Inc.
1100, 340 12th ,ﬂ\v@m 5.9, 1100, 340 12th Avenue SW.

Calgary AB TZRIL5 Calgary AB T2R 1L5

ATCODL 080900 Clint Wabster

EXCO24 Hitachi ZX800 Excavator 425 $120.00
Feb 01, 2010 to Feb 28, 2010

-@

Hour £51,000.00

Serial Nurnber FFO17VQO06550
27" 1" Boom s/n SD5263F, 5“ Arm s/n S‘:!{Yim;, weldco Coupler s/n
(il

14 3-89969-1, Fire £xtinguisher, Waldco
0/C 84" Clean-Up Bucket s/n 3-89884-1, co o/c Dig Bucket 64" s/n 3-89885

969-1,
885-1

mental Agreement Number: AGTAZEYS .
Rertal:

Transport:

Miscellaneous:
GST :
Provincial Tax 50.00




b
[
o
3
-

Calgary AB

AHCO0L

Feb 01, 20

Searial b Jumber FF *BE0D
JOHN DEERE BJQDLC
/W 8.4 1 BOOM; ST
Sh Ew»

?6" SHOES: ROPS CAB W/ RADIO, AC

i&ﬁszru”i"iim lnc
1100, 340 12

080900

Clint Webster

301A973055

A W/ a’i“ DfG BUCKET S/N

Atcon Construction Inc.
, 340 12th Avenue =

L, 94" CLEANUP BUCKE B W/ AJC, RADIO

4,200.00

»

rment Mumber:

[
G4,

$2,210.00
50.00




