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3. Also on February 24, 2010, some of the entities within WB Canada4 applied for relief under the 
provisions of Chapter 15 of the Code.  At a hearing held on February 26, 2010, the U.S. Court 
issued a temporary restraining order under the provisions of Chapter 15 of the Code, and on 
March 5, 2010, it granted a preliminary injunction, pending a fuller hearing to be held on March 
22, 2010.  The temporary restraining order and the preliminary injunctions recognise 
provisionally White Birch Paper Company as the foreign representative in the proceedings under 
Chapter 15 of the Code and grant relief in the U.S. consistent with that of the Initial Order.  A 
copy of the temporary restraining order and of the preliminary injunction is attached to this 
report as Appendix A. 

4. The orders granted by this Court and by the U.S. Court, together with the relief provided under 
the CCAA and the Code5 (collectively the “Orders”) provide, among other things, for a stay of 
proceedings against the entities comprising WB Group while they prepare a restructuring plan. 

5. The Monitor established a website to post information relating to the proceedings under the 
CCAA, with links to the website of the WB Group and to that of the U.S. claims agent.  The 
address of the Monitor’s website is www.ey.com/ca/WhiteBirch. 

6. On March 12, 2010, a motion was filed on behalf of Dune Capital LP, Dune Capital International 
Ltd and WTA Dune Limited (collectively, the “Dune Group”), who are apparently the more 
significant participants in the lending group that comprises the syndicate for the second ranking 
term loan facility (“Second Term Loan”), purportedly holding in excess of 60% of the amounts 
due by WB Group under the Second Term Loan, of approximately $100 million in capital.  The 
motion filed on behalf of the Dune Group addresses, in substance, the following issues:  

6.1. The interim financing authorized in the context of the Initial Order, by questioning the 
propriety of such an authorization in the circumstances and/or the appropriateness of 
limiting the Interim Financing to a lesser amount in the period covered by the Initial 
Order; 

6.2. A request for an order directing WB Canada to pay certain fees incurred and to be incurred 
by the Dune Group and/or the administrative agent for the Second Term Loan;  

6.3. A request for an order directing the appointment of Wells Fargo ("Wells") or a sub-agent 
of its choosing as Administrative Agent, Canadian Collateral Agent and US collateral 
Agent under the Second Term Loan; and 

6.4. A request for disclosure of certain financial information pertaining to the WB Group.   

7. The motion filed on behalf of the Dune Group relates to the authorization to borrow up to 
$140 million in interim financing secured by a prior ranking charge over all assets of WB 
Canada.  A similar order was made on an interim basis in the U.S. Court, authorizing borrowings 
of up to $104 million, secured by a prior ranking charge over all assets of Bear Island, pending a 

                                                           
4  The entities which requested relief under Chapter 15 of the Code are White Birch Paper Company, Stadacona 

General Partner Inc., Papier Masson Ltée., Stadacona Limited Partnership, F.F. Soucy Limited Partnership, and 
F.F. Soucy, Inc. & Partners, Limited Partnership, 

5  Sections §361 and §362 of the U.S. Bankruptcy Code. 

http://www.ey.com/ca/WhiteBirch
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fuller debate on the interim financing issue scheduled for March 22, 2010.  A copy of the order 
made in the U.S. Court regarding the financing is attached as Appendix B.  The interim financing 
approved in the context of the Initial Order and the interim financing approved to date in the U.S. 
Court creates a prior ranking charge over all assets of WB Group (subject only to certain 
approved charges), and is referred to herein as the “Interim Financing”. 

8. On March 15, 2010, a statement was filed by the Dune Group in the proceedings under the Code 
in respect of Bear Island, in view of the hearing scheduled to take place on March 22, 2010.  The 
statement filed in the context of the proceedings in the U.S. Court in this respect is attached as 
Appendix C.  In the said statement, at paragraph 11 thereof, the Dune Group states that: 

“The Majority Second Lien Lenders do not oppose the Debtor’s request to use 
cash collateral or obtain the DIP Loan. Moreover, the Majority Second Lien 
Lenders do not object to this Court’s grant of adequate protection to the First 
Lien Lenders. The Majority Second Lien Lenders simply demand additional 
adequate protection for their own interests.” 

In essence, the statement seeks the disclosure of additional information, an increased level of 
“adequate protection” and/or the payment of fees and expenses incurred and to be incurred by the 
lenders under the Second Term Loan, and in consequence seeking modifications to the interim 
financing credit agreement.   

9. The Official Committee of Unsecured Creditors of Bear Island also filed a Motion to preserve 
their rights to seek to amend, vary or rescind the Initial Order pending the outcome of its 
contestation with respect to the final approval of the Interim Financing scheduled to be heard by 
the U.S. Court on March 22, 2010. 

10. The present report (“Report”) is intended to provide the Court with information relevant to the 
issues raised in the motion filed on behalf of the Dune Group, and more particularly on the 
current activities of WB Group and its use of the funds provided by the Interim Financing.  The 
Report is presented under the following headings: 

10.1. Introduction and background 

10.2. Terms of reference and disclaimer 

10.3. Current activities;  

10.4. Other issues; and 

10.5. Conclusions and recommendations. 
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TERMS OF REFERENCE AND DISCLAIMER 

11. In preparing this Report, EYI has relied upon unaudited financial information, company records, 
company prepared financial information and projections, discussions with management and 
employees of WB Group, and information from various other sources.  

While we reviewed various documents and believe that the information therein provides a fair 
summary of the transactions as presented to us or as reflected in the documents presented to us, 
such work does not constitute an audit or verification of such information for accuracy, 
completeness, or compliance with generally accepted accounting principles.  Accordingly, EYI 
expresses no opinion or other form of assurance in respect of such information.   

Some of the information used in preparing this Report consists of financial projections.  We 
caution the reader that these projections are based upon assumptions about future events and 
conditions that are not ascertainable, and that the actual results may vary from the projections, 
even if the assumptions materialize, and the variations could be significant. 

In the course of our mandate, we have assumed the integrity and truthfulness of the information 
and explanations presented to us, within the context in which it was presented. To date, nothing 
has come to our attention which would cause us to question the reasonableness of this 
assumption.  

Finally, we have requested that management bring to our attention any significant matters which 
were not addressed in the course of our specific inquiries. Accordingly, this Report is based 
solely on the information (financial or otherwise) made available to us. 

This Report has been prepared for the use of this Court and WB Group’s stakeholders as general 
information relating to the entities comprising WB Group and their operations.  Accordingly, the 
reader is cautioned that this Report may not be appropriate for any other purpose.  We will not 
assume responsibility or liability for losses incurred by the reader as a result of the circulation, 
publication, reproduction or use of this Report contrary to the provisions of this paragraph. 

 
CURRENT ACTIVITIES 

12. Since the commencement of the CCAA and Chapter 11 proceedings, the entities comprising the 
WB Group have focused primarily on stabilizing operations and returning them to a business as 
usual basis.   

Suppliers 

13. While there have been numerous issues to resolve with many important providers of goods and 
services, WB Group has maintained the integrity and functionality of its various businesses.  
Management has been in discussions with suppliers to re-establish supply arrangements and to 
negotiate credit terms under which suppliers maintain or will provide goods and services during 
the stay period.  In general, Bear Island has been able to obtain limited credit from its suppliers, 
albeit on a reduced scale as compared to the level of credit that was available before the 
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inception of the proceedings under the Code, and sometimes subject to furnishing a deposit in 
support of the credit facility.  WB Canada’s suppliers are supplying goods and services on a 
“cash on delivery” basis or are provided limited credit supported by a deposit.   

14. There has been a slowdown in activity due to difficulties in obtaining supplies while the 
negotiations of agreements for the supply of goods during the stay period are taking place.  The 
situation is slowly returning to normal as agreements are being negotiated, and as suppliers are 
gaining confidence from the fact that WB Group has a source of financing through the Interim 
Financing and is making payments for the current goods and services.  This slow down is not 
unusual in the circumstances and there has not been any generalized supply problem that could 
threaten the on-going operations, in the immediate short term.   

Employees 

15. Both the Initial Order and the first day orders made in the context of the proceedings under 
chapter 11 of the Code for Bear Island, allow WB Group to continue to pay the claims for wages, 
salaries, employee benefits and other compensation, withholdings and deductions and 
reimbursable expenses and to continue to generally provide employee benefits in the ordinary 
course of business.  WB Group has generally made employee related payments on a business as 
usual basis in both Canada and the U.S., except as regards the past service costs for the pension 
plans, as authorized by the Initial Order.  

16. Concurrently with the filing of the proceedings under the CCAA and the Code, WB Group 
implemented a communication program, to keep the employees informed of the proceedings and 
of the status of its restructuring efforts.  

17. The Monitor is not aware of any difficulty or issue relating to the work force, other than the on-
going, normal issues between an employer and a fairly large employee complement. 

Customers 

18. Concurrently with the filing of the proceedings under the CCAA and the Code, WB Group 
implemented a communication program with its customers.  

19. The Monitor is not aware of any difficulty or issue affecting the customers. 

Cash flow/Interim Financing 

20. The process used to seek out a lender for the Interim Financing, the negotiations thereof, the 
financing needs and the significant terms of the credit negotiated with the Black Diamond Group 
are all described in the report of the Monitor, dated February 23, 2010. The contents of this 
report, as regards these issues, are still relevant. 

21. As indicated earlier in this Report, the Interim Financing was authorized by the Initial Order, and 
by a provisional order made in the U.S. Court (Appendix B).  The credit agreement and related 
guarantees, security and pledge agreements necessary to document the Interim Financing were 
executed on March 1, 2010. 
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22. Contemporaneously with the execution of these documents, WB Group received a first draw 
against the delayed draw term loan, of US$86.5 million.  The proceeds from this first draw were 
used to repay the indebtedness to General Electric Capital Corporation (US$51.2 million), to pay 
interest accrued on the GE indebtedness (US$330,000) and to pay the fees provided for in the 
agreement that were payable at closing6 (US$7.1 million).  The balance of the funds, or 
US$27.8 million, was retained to enhance the cash on hand in anticipation of having to fund 
negative cash flow, as provided in the WB Group’s cash flow projections. 

23. An additional draw of US$6.5 million was made on March 8, 2010, and these funds were 
retained to enhance the cash on hand in anticipation of having to fund negative cash flow.   The 
two draws made to date represent total borrowings under the Interim Financing of 
US$93 million. 

24. The drawings are consistent with the cash flow projections that were prepared for the WB Group 
for the 13 week period ending May 14, 2010, which were used to compile the cash flow 
projections of WB Canada, filed (under seal) with the petition for the issuance of an interim 
order (as appendix P-6 thereof).  The cash flow projections of the WB Group for the 13 week 
period ending May 14, 2010 are attached hereto as Appendix D. 

25. WB Group and its advisors prepared a comparison of the actual and projected results, for the 
2 weeks ended March 5, 2010, annexed to this report as Appendix E.  As of the date of drafting 
this report, the comparison of results for the three weeks ended March 12, 2010 was being 
prepared, but was not yet available.  The Monitor reviewed this comparison with management, 
and as a result of this review, the Monitor has no reason to doubt the reasonableness of the 
explanations provided for the variances. 

26. Essentially, the comparison of actual and projected results for the 2 weeks ended March 5, 2010 
indicate that while the projections contemplated a negative cash flow of US$35.8 million for the 
2 week period, the actual results yielded a positive cash flow of US$3.7 million (after taking into 
consideration the payment of the fees and interest totalling $7.4 million, referred to in paragraph 
22 above), or a favourable variance of US$39.5 million.  The variance is attributed primarily to 
the following: 

26.1. Higher than projected collection of accounts receivable, by approximately US$9 million.  
The projections contemplated a temporary slowdown in collections as a result of the 
uncertainty surrounding the restructuring process, which does not appear to have occurred, 
and the accounts receivable collection were projected conservatively.   

Since the projected receipts are based on accounts receivable balances, an excess in 
collection over the projected amount is a timing difference, as the gross amount of 
accounts receivable is depleted. 

                                                           
6  These are the fees described in the Monitor’s report dated February 23, 2010, as the arranger’s fee of 2.5% of the 

committed funds, the initial fee of 2.5% of the committed funds and the administrative fee of US$100,000 payable 
at closing.  These fees are described in paragraphs 41.4.2, 41.4.3 and 41.4.7 of the said report. 
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26.2. Lower than projected disbursements, by approximately US$30.5 million.  Although some 
of the variance relates to savings, the major portion of the variance is attributed to the 
lower activity in the period immediately following the inception of the restructuring 
process, as deliveries of goods and services were delayed while arrangements were being 
made to satisfy the suppliers that they would be paid for on-going provision of 
merchandise or services, by negotiating limited credit facilities with the suppliers, or 
providing them with deposits, or making arrangements for “COD” payments. 

The lower level of activity is not a permanent difference, as the lower activity tends to 
deplete inventories, which will need to be increased in order to ensure that the operations 
run efficiently.  As such, EYI considers that the variance in disbursements is, in large part, 
a timing variance that is likely to reverse itself in the future.   

27. In view of the favourable variance in results as compared with the projections prepared by WB 
Group concurrently with the inception of the restructuring process (Appendix D), and the fact 
that to date, two draws were made, a portion of which was used to enhance the cash position in 
anticipation of having to fund negative cash flow, WB Group’s cash on hand currently stands at 
approximately US$61.4 million, as at March 12, 2010. 

28. We consider that the amount of cash reserves is reasonable in the circumstances, for the 
following reasons: 

28.1. As indicated in paragraph 26 above, we consider that the favourable variance between the 
projected and actual cash flow, to date, is attributable in large part to timing differences.  
The reversal of these timing differences, when they occur, could cause a substantial 
drawdown of US$39.5 million in the cash reserves. 

28.2. The activities of WB Group are subject to large variations in the cash balances, from one 
day to the next, due to the size of the transactions with some of the customers and 
suppliers.  For example, over a two day period in the week ended March 5, 2010, the cash 
position decreased by approximately $13.5 million. 

28.3. There are restrictions in the Interim Financing credit agreement, regarding the amounts 
that can be borrowed, and the advance notice period to effect a draw.  Under the Interim 
Financing credit agreement, WB Group must notify the lender 10 days in advance, when it 
intends to draw funds under the Interim Financing credit facility.  In view of the long 
delay and the need to have cash immediately available to pay for goods and services or to 
provide deposits to suppliers, WB Group must retain a large cash reserve, to enable it to 
continue making payments if there is a temporary slowdown in cash receipts from 
customers.  Based on WB Group’s cash flow projections (Appendix D), 10 days’ worth of 
disbursements could represent between US$15 million and US$43 million, and average 
US$28 million. 

28.4. The Interim Financing credit facility is structured as a term loan, while the funding needs 
of the WB Group are periodic or temporary.  Since the funds cannot be drawn again if 
there is a repayment under the term loan, the excess funds have to be retained as a cash 
reserve, if the excess fund situation is expected to be temporary.  In the present case, the 
majority of the funds were drawn very early on in the process, before management of WB 
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Group could ascertain that favourable variances would occur as compared with the 
projections.  This led to the excess funds situation, and the excess funds cannot be returned 
as management of WB Group expects that the excess funds situation is only temporary. 

29. Management provided us with an updated cash flow projection for WB Group, for the 13 weeks 
ending June 4, 2010, and these cash flow projections are attached to this report as Appendix F7.  
The opening cash position, on these cash flow projections, represents the actual cash on hand as 
of March 5, 2010, and the projection for the week of March 6-12, 2010 reflects the actual draw 
of $6.5 million against the credit facility.  The remainder of the amounts presented for the week 
of March 12, 2010 represent a projection, as the projections have not yet been updated to reflect 
the actual results for the week ended March 12, 2010.  The actual results for that week will still 
present a favourable variance, since the projection reflects cash on hand of US$53.5 million, 
while the actual cash on hand was US$61.4 million.  As indicated earlier herein, we consider 
these variances are, for the most part, a timing difference. 

30. These projections (Appendix F) suggest that WB Group will need to make further draws against 
the credit facility in the near future, in order to maintain cash reserves sufficient to support the 
on-going operations.  The projections (Appendix F) suggest that notwithstanding the fact that 
WB Group currently has a large cash balance, additional funds will be required as early as late 
March 2010, and that the term loan will be fully drawn (i.e. borrowings of $122 million, taking 
into consideration the reserves and carved out amounts) by the end of April 2010.  The 
projections (Appendix F) indicate that based on the expected receipts and disbursements activity, 
the cash reserves of WB Group would be completely depleted at the end of April 2010 without 
additional drawings under the Interim Financing credit facility and that even with the additional 
borrowings, the cash reserves will decrease to US$18.5 million by June 4, 2010. 

31. The projections (Appendix F) suggest that during the projection period, the gross carrying value 
of accounts receivable and inventories is expected to vary from US$155.9 million (as at March 5, 
2010) to US$169.2 million as at June 4, 2010.  As such, the projections (Appendix F) suggest 
that some of the cash flow is necessary to finance an increase in accounts receivable and 
inventories, of approximately US$13.3 million.   

32. In view of the above comments, the Monitor still believes that the Interim Financing is warranted 
and required, in an amount and on terms consistent with that described in the Monitor’s report 
dated February 23, 2010. 

OTHER ISSUES 

33. The other issues raised in the motion filed on behalf of the Dune Group relate to the payment of 
professional fees on an on-going basis, the issue of the appointment of an administrative agent 
for the Second Term Loan and the disclosure of certain financial information. 

                                                           
7  Management has also provided us with an updated cash flow projection for WB Canada, for the 13 week period 

ending June 4, 2010, extracted from the above-mentioned projection for the WB Group, and prepared on the same 
basis.  This cash flow projection is attached as Appendix G. 
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DEWEY & LEBOEUF LLP 
1101 New York Avenue, NW 
Washington, D.C. 20005-4213 
Telephone: (202) 346-8000 
Facsimile: (202) 346-8102 
John K. Warren (VSB #75550) 

- and - 

1301 Avenue of the Americas 
New York, New York 10019 
Telephone: (212) 259-8000 
Facsimile: (212) 259-6333 
Martin J. Bienenstock, pro hac vice admission pending
Timothy Q. Karcher, pro hac vice admission pending
Arielle Kane, pro hac vice admission pending

Counsel to the Majority Second Lien Lenders
to White Birch Paper Company 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

In re: 

BEAR ISLAND PAPER COMPANY, L.L.C. 

Debtor.

Chapter 11 

Case No. 10-31202 (DOT) 

MAJORITY SECOND LIEN LENDERS’ (A) STATEMENT IN CONNECTION  
WITH DEBTOR’S REQUEST FOR DIP FINANCING AND (B) REQUEST  

FOR ADDITIONAL ADEQUATE PROTECTION

Dune Capital LP, Dune Capital International Ltd., and WTA Dune Limited 

(collectively, the “Majority Second Lien Lenders”), who hold in the aggregate 61.5% of the 

claims in connection with the $100,000,000 Second Lien Term Loan Agreement (as defined 

below), respectfully submit this (a) statement in connection with the request of Bear Island Paper 

Company, LLC (the “Debtor”) for approval of its DIP Loan (as defined below) and (b) request 

for additional adequate protection and respectfully represent as follows: 
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Preliminary Statement1

This Court’s Interim Order grants the First Lien Lenders adequate protection in 

the form of subordinated replacement liens, a super-priority administrative expense senior claim, 

and current payment of fees and expenses.  The First Lien Lenders get full protection.

In stark contrast with the protections afforded the First Lien Lenders, the Second 

Lien Lenders get anemic “adequate” protection in the form of doubly-subordinated replacement 

liens on collateral of undetermined value and a junior administrative expense claim.  The Second 

Lien Lenders receive none of the protections they require to monitor their collateral and protect 

their interests.  At present, the Second Lien Lenders are without an agent and the borrowers 

refuse to pay any replacement agent’s fees and expenses—virtually ensuring that no agent will 

serve.

At a minimum, the Second Lien Lenders require payment of their agent’s fees 

(which will allow them to secure a replacement agent), payment of counsel fees, and greater 

access and information from the Debtor regarding the value of their collateral.  Only then can the 

Second Lien Lenders come close to being adequately protected. 

As described below, in the five (5) months since the Debtor’s prepetition default 

on its loan obligations, the Debtor has refused to provide the Second Lien Lenders with even the 

most basic information regarding their collateral and the Debtor’s restructuring efforts.  Worse, 

in connection with the payment default, the Second Lien Lenders’ agent (Credit Suisse) resigned 

as agent to the Second Lien Lenders, while continuing to serve as agent to the First Lien 

Lenders.  Moreover, the Debtor’s proposed DIP financing order specifically prevents the 

payment of fees and expenses to any agent or counsel for the Second Lien Lenders while 

permitting the Debtors to use the Second Lien Lenders’ collateral. 

1 Capitalized terms used but not defined in the Preliminary Statement have the meanings set forth below. 
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The Majority Second Lien Lenders respectfully request the Court grant the 

Second Lien Lenders greater protection as requested herein.  This will ensure the Second Lien 

Lenders will no longer be deprived of an agent and the means to adequately monitor and protect 

their interests in the Debtor’s chapter 11 case and ancillary proceedings.    

Background

1. On February 24, 2010 (the “Petition Date”), the Debtor commenced a case in this 

Court under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  On the 

same date, White Birch Paper Holding Company (“White Birch”), the Debtor’s indirect parent, 

and ten of its Canadian subsidiaries (together with the Debtor, the “WB Group”) obtained an 

Initial Order under the Companies Creditors’ Arrangement Act (“CCAA”) from the Quebec 

Superior Court, District of Montreal.  The Majority Second Lien Lenders are seeking similar 

relief as that sought herein under the CCAA.2  Six of the Canadian subsidiaries also commenced 

cases in this Court under chapter 15 of the Bankruptcy Code.

2. As described in the Debtor’s Motion for Entry of Interim and Final Orders 

(A) Authorizing Debtor to Obtain Secured Postpetition Financing on Super-Priority Priming 

Lien Basis, Granting Adequate Protection for Priming and Modifying the Automatic Stay, 

(B) Authorizing Debtor to Use Cash Collateral and Granting Adequate Protection for Use 

Thereof, (C) Authorizing Debtor to Repay Existing ABL Revolver Indebtedness Upon Interim 

Approval, and (D) Prescribing Form and Manner of Notice and Setting the Time for the Final 

Hearing [Docket No. 26] (the “Motion”), the WB Group’s main prepetition debt obligations 

consist of the First Lien Term Loan Agreement, the Second Lien Term Loan Agreement, the 

2 A copy of the Majority Second Lien Lenders’ papers filed with the Quebec Superior Court on March 12, 2010 (the 
“Canadian Application”) are appended hereto as Exhibit A.  Tellingly, as explained in the Canadian Application, 
White Birch’s Canadian counsel did not even know that Credit Suisse had resigned as agent to the Second Lien 
Lenders and asserted that service on Credit Suisse was sufficient to affect the Second Lien Lender’s rights with 
respect to the CCAA proceedings.  
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Revolving ABL Agreement, which has been extinguished with the proceeds of the interim 

borrowings approved by the Court by order dated February 26, 2010 (the “Interim Order”)

[Docket No. 66], and the Swap Agreements (each as defined in the Motion).

Prepetition Obligations

3. The following is a brief description of the WB Group’s prepetition agreements 

and the amounts owed thereunder: 

(i) First Lien Term Loan Agreement: The Debtor is a guarantor of the WB Group’s 
obligations to the lenders (the “First Lien Lenders”) under the First Lien Term 
Loan Agreement.  The obligations to the First Lien Lenders are secured by first 
priority liens and security interests in substantially all of the WB Group’s assets 
(including assets of the Debtor), other than the Revolving ABL Collateral (as 
defined below) (the “Term Loan Collateral”).  As of the Petition Date, 
approximately $428 million in principal and $9.8 million in interest remains 
outstanding under this agreement.   

(ii) Second Lien Term Loan Agreement: The Debtor is a guarantor of the WB 
Group’s obligations to the lenders (the “Second Lien Lenders”) under the Second 
Lien Term Loan Agreement.  The obligations to the Second Lien Lenders are 
secured by second priority liens and security interests in the Term Loan 
Collateral.  As of the Petition Date, approximately $100 million in principal and 
$4 million in interest remains outstanding under this agreement.   

(iii) Revolving ABL Agreement: The Debtor and other members of the WB Group are 
borrowers under the Revolving ABL Agreement.  To secure the borrowers’ 
obligations under this agreement, the WB Group granted first priority liens and 
security interests on, among other things, their inventory, accounts receivable, and 
cash (the “Revolving ABL Collateral”).  As of the Petition Date, approximately 
$50 million remained outstanding under this agreement.   

(iv) Swap Agreements: White Birch Company, an affiliate of the Debtor, is a party to 
three interest rate swap agreements, which, as of the Petition Date, were out of the 
money by approximately $51.5 million in aggregate.  White Birch Company’s 
obligations under the Swap Agreements are collateralized by the Term Loan 
Collateral and the Swap Agreement lenders’ liens rank pari passu with those of 
the First Lien Lenders. 

Resignation of Second Lien Agent

4. Prior to the Petition Date, on September 30, 2009, the borrowers under the Second 

Lien Term Loan Agreement failed to make an interest payment due thereunder (the “Payment 

Default”).  That same date, Credit Suisse, Cayman Islands Branch, as U.S. collateral agent, and 
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Credit Suisse, Toronto Branch, as administrative agent and Canadian collateral agent (together, 

“Credit Suisse”), gave notice of their resignation from their roles under the Second Lien Term 

Loan Agreement effective October 30, 2009.3

5. Since Credit Suisse’s resignation nearly five (5) months ago, the Second Lien 

Lenders have been without an agent and have been deliberately prevented from obtaining any 

meaningful information regarding the WB Group’s restructuring plans or the present value of the 

collateral securing the WB Group’s obligations to the Second Lien Lenders.  This is the same 

collateral the Debtor intends to use in its chapter 11 case.    

6. The Second Lien Term Loan Agreement provides, among other things, that White 

Birch will pay the fees and expenses of the Second Lien Lenders’ agent and the fees and 

expenses of the Second Lien Lenders’ counsel in Canada and the United States.

7. Despite considerable effort expended by the Majority Second Lien Lenders to 

install Wells Fargo NA (“Wells Fargo”) as successor agent, the Debtor and its affiliates have 

frustrated efforts to secure a replacement agent.  Indeed, prior to the Petition Date, the First Lien 

Lenders refused to permit White Birch to pay Wells Fargo’s fees and expenses, as required by 

the Second Lien Term Loan Agreement. That the Debtor has continued to acquiesce to the First 

Lien Lenders’ demand is evident in the Debtor’s Motion. 

The DIP Financing

8. As described in the Motion, a subset of the First Lien Lenders (the “Postpetition 

Lenders”) agreed to backstop a $140 million postpetition term loan facility (the “DIP Loan”)

pursuant to that certain Senior Secured Super-Priority Debtor-in-Possession Term Loan Credit 

Agreement (the “Postpetition Credit Agreement”).  Amounts borrowed under the DIP Loan have 

3 Credit Suisse continues to serve as the First Lien Lenders’ agent and proposes to serve as the Postpetition Lenders’ 
agent.
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super-priority status and are secured by priming liens and new liens on property (collectively, the 

“Postpetition Collateral”).

9. On February 25, 2010, this Court held a hearing in respect of the Motion, and on 

February 26, 2010, this Court entered the Interim Order.  The Interim Order furnishes adequate 

protection to the First Lien Lenders in the form of replacement liens, subordinate to those of the 

Postpetition Lenders, in all Postpetition Collateral, an allowed super-priority administrative 

expense claim subordinate to that of the Postpetition Lenders (the “Adequate Protection Senior 

Claim”), and current, monthly payment of fees and expenses (including the fees and expenses of 

its agent, Credit Suisse), including prepetition fees and expenses (the “First Lien Fees and 

Expenses”). 

10. In contrast, the Interim Order purports to furnish adequate protection to the 

Second Lien Lenders in the form of doubly-subordinated replacement liens in the Postpetition 

Collateral and an allowed super-priority administrative expense claim subordinate to that of the 

First Lien Lenders (the “Adequate Protection Junior Claim”).  Notably, although the First Lien 

Lenders receive adequate protection in the form of current payment of the First Lien Fees and 

Expenses, no such protection is afforded to the Second Lien Lenders.  

The Second Lien Lenders are Entitled
to Additional Adequate Protection

11. The Majority Second Lien Lenders do not oppose the Debtor’s request to use cash 

collateral or obtain the DIP Loan.  Moreover, the Majority Second Lien Lenders do not object to 

this Court’s grant of adequate protection to the First Lien Lenders.4  The Majority Second Lien 

Lenders simply demand additional adequate protection for their own interests.

4 The relief sought in this statement and request is without prejudice to the relief requested or that may be obtained 
in connection with the Canadian Application.  
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12. This demand is expressly permitted by Section 6.3(b)(2) of the Intercreditor 

Agreement between the First Lien Lenders and the Second Lien Lenders (the “Intercreditor 

Agreement”).  In its Motion, the Debtor states the Second Lien Lenders have “agreed not to 

oppose—or request adequate protection” provided certain conditions are met (Motion ¶ 15).  The 

Debtor cites Section 6.1 of the Intercreditor Agreement in support of its assertion.5  Section 6.1 is 

made expressly subject to Section 6.3 of the Intercreditor Agreement,6 which provides, in 

relevant part, “nothing herein shall limit the rights of the [Second Lien Lenders] from seeking 

adequate protection with respect to their rights in the Collateral in any Insolvency or Liquidation 

Proceeding….”  Indeed, if Section 6.1 prohibited the Second Lien Lenders from requesting 

adequate protection, as the Debtor suggests, the above-referenced portion of Section 6.3 would 

be rendered meaningless.  See, e.g., Volvo Const. Equip. N. Am., Inc. v. CLM Equip. Co., Inc.,

386 F.3d 581, 614 (4th Cir. 2004) (“in construing language in a contract, ‘an interpretation that 

gives a reasonable meaning to all parts of the contract will be preferred to one that leaves 

portions of the contract meaningless’”); Goodman v. Resolution Trust Corp., 7 F.3d 1123, 1127 

5 The applicable portion of Section 6.1 of the Intercreditor Agreement provides as follows: 

If the First Lien Collateral Agent shall desire to permit the use of “Cash Collateral” … or 
to permit [the Debtor] to obtain financing … under Section 364 of the Bankruptcy Code 
… then the Second Lien Collateral Agent … agrees (i) that it will raise no objection to 
such Cash Collateral use or DIP Financing … and (ii) … the Second Lien Collateral 
Agent will subordinate its Liens in the Collateral to the Liens securing such DIP 
Financing … and will not request adequate protection or any other relief in connection 
therewith … (except … to the extent permitted by Section 6.3). 

6 The applicable portion of Section 6.3 of the Intercreditor Agreement provides as follows: 

Except as otherwise expressly set forth in Section 6.1 or in connection with the exercise 
of remedies with respect to the Collateral, nothing herein shall limit the rights of the 
Second Lien Collateral Agent or the Second Lien Claimholders from seeking adequate 
protection with respect to their rights in the Collateral in any Insolvency or Liquidation 
Proceeding (including adequate protection in the form of a cash payment, periodic cash 
payments or otherwise). 
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(4th Cir. 1993) (courts must “give meaning and effect to every part of the contract, rather than 

leave a portion of the contract meaningless or reduced to mere surplusage”).   

Payment of the Second Lien Lenders’ Fees  
and Expenses is Necessary and Appropriate

13. At a minimum, any Final Order entered by this Court in respect of the Debtor’s 

postpetition borrowing (the “Final Order”) should provide for current payment of the Second 

Lien Lenders’ fees and expenses, including the fees and expenses of any agent appointed for 

such lenders (collectively, the “Second Lien Fees and Expenses”).

14. The contractual obligations to pay fees and expenses in accordance with the 

Second Lien Term Loan Agreement remain unchanged notwithstanding the fact that the obligors 

are now in bankruptcy.  Moreover, the Debtor acknowledges that the Second Lien Lenders are 

secured by collateral the Debtor seeks to use in its reorganization efforts.  Even if the Second 

Lien Lenders are only partially secured by such collateral, the waterfall in Section 2.15(g) of the 

Second Lien Term Loan Agreement provides that any recovery on the collateral would first go to 

pay the agents’ fees and expenses (including the costs of counsel).7  Accordingly, payment of 

such fees as adequate protection is appropriate here, even if the Second Lien Lenders are only 

partially secured. 

15. In addition, current payment of the Second Lien Fees and Expenses is necessary 

in order for the Second Lien Lenders to preserve their rights under Bankruptcy Code section 

507(b), which provides:

7  Section 2.15(g) of the Second Lien Term Loan Agreement provides as follows: 

Subject to the terms of the … Intercreditor Agreement, after acceleration or maturity of 
the Obligations, all payments and proceeds of Collateral shall be applied to amounts then 
due and payable in the following order: (i) to the Agents’ fees and expenses reimbursable 
hereunder on a ratable basis; (ii) to interest on the Loans, ratably in proportion to the 
interest accrued as to each Loan; [and] (iii) to principal owing on the Loans. 
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If the trustee ... provides adequate protection of the interest of a 
holder of a claim secured by a lien on property of the debtor and if, 
notwithstanding such protection, such creditor has a claim 
allowable under subsection (a)(2) of this section arising from the 
stay of such action against such property ... then such creditor's 
claim under such subsection shall have priority over every other 
claim allowable under such subsection. 

11 U.S.C. § 507(b).  “Section 507(b) of the Bankruptcy Code ‘provides that when adequate 

protection has been given to a secured creditor and later proves to be inadequate, the creditor 

becomes entitled to a superpriority administrative expense claim to the extent that the proffered 

adequate protection was insufficient.’”  In re J.F.K. Acquisitions Group, 166 B.R. 207, 212 

(Bankr. E.D.N.Y. 1994) (citations omitted); see also In re Mutschler, 45 B.R. 494, 496 (Bankr. 

D. N.D. 1984) (“Where adequate protection becomes inadequate or otherwise fails and the use 

nonetheless continues, Section 507(b) comes into play by covering the creditor’s unprotected 

interest by according it priority administrative expense status.”).

16. As described above, the Debtor and the WB Group have refused to provide the 

Majority Second Lien Lenders with information regarding the value of the collateral securing 

their claims.  Without this information, the Majority Second Lien Lenders cannot, among other 

things, determine whether their collateral has diminished in value since the Petition Date.  

17. The Second Lien Lenders and/or their agent must be permitted to conduct their 

own investigation of the collateral’s value.  Neither this Court nor the Second Lien Lenders 

should be bound by the Debtor’s mere estimate of collateral value, which is insufficient to satisfy 

the Debtor’s burden of proving adequate protection under Bankruptcy Code section 363(p)(1).8

See, e.g., In re First S. Sav. Assoc., 820 F.2d 700, 713 (5th Cir. 1987) (unsupported assumptions 

insufficient to provide adequate protection); In re Martin, 761 F.2d 472, 476-77 (8th Cir. 1985) 

8 Bankruptcy Code section 363(p)(1) provides that “the trustee has the burden of proof on the issue of adequate 
protection.”  11 U.S.C. § 363(p)(1).  See, e.g., In re The Holladay House, Inc., 387 B.R. 689, 691 (Bankr. E.D. Va. 
2008) (“the debtor in possession has the burden of proof on the issue of adequate protection”). 



NYA 619247.10
10

(bankruptcy court failed to determine properly the value of the secured creditor’s lien where 

debtors presented no actual documentary evidence to support its stated value); In re McCutchen,

115 B.R. 126, 133 (Bankr. W.D. Tenn. 1990) (“the Court cannot find from the proof offered, that 

the debtor has offered adequate protection … The only proof is the debtor’s estimate”); In re 

Wabash Valley Power Ass’n, 114 B.R. 613, 620 (S.D. Ind. 1990) (“‘suggesting’ a lien is 

adequate is not sufficient to meet the burden of proving” adequate protection).

The Second Lien Lenders May be Entitled to Adequate  
Protection in the Form of Periodic Payments

18. Absent information regarding the value of the collateral, this Court cannot 

possibly determine whether the Second Lien Lenders’ interests are adequately protected.  

Accordingly, the Majority Second Lien Lenders request treatment as if they are oversecured to 

preserve their super-priority administrative expense claim to the extent that the proffered 

adequate protection is insufficient. 
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Conclusion

   At a minimum, payment of the Second Lien Fees and Expenses is necessary to 

provide the Second Lien Lenders with adequate protection.  Further, because the Second Lien 

Lenders have not been provided sufficient information to make a determination with respect to 

the value of the collateral, the Debtor must provide such information.  Moreover, to the extent 

the Postpetition Credit Agreement prevents payments in accordance with this statement and 

request, the Postpetition Credit Agreement must be modified.   

Dated: March 15, 2010 Respectfully Submitted, 
Washington, D.C. 

/s/ John K. Warren  
John K. Warren (VSB #75550) 
DEWEY & LEBOEUF LLP 
1101 New York Avenue, NW 
Washington, D.C. 20005-4213 
Telephone: (202) 346-8000 
Facsimile: (202) 346-8102 

- and - 

1301 Avenue of the Americas 
New York, New York 10019 
Telephone: (212) 259-8000 
Facsimile: (212) 259-6333 
Martin J. Bienenstock, pro hac vice admission pending
Timothy Q. Karcher, pro hac vice admission pending
Arielle Kane, pro hac vice admission pending

Counsel to the Majority Second Lien Lenders
to White Birch Paper Company 
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CERTIFICATE OF SERVICE

I hereby certify that on March 15, 2010, a copy of the foregoing Majority Second Lien 
Lenders’ (a) Statement in Connection with Debtor’s Request for DIP Financing and (b) Request 
for Additional Adequate Protection, together with Exhibit A, was served by U.S. Mail, First 
Class, postage prepaid, or by electronic means through the Court’s ECF system or email on the 
following, constituting all necessary parties: 

Jonathan L. Hauser, Esq. 
Troutman Sanders LLP 
22 Central Park Avenue, Suite 2000 
P.O. Box 61185 
Virginia Beach, VA 23466-1185 
jonathan.hauser@troutmansanders.com
Co-Counsel to Debtor Bear Island Paper Company, LLC 

Heather Hays Lockerman, Esq.  
Troutman Sanders LLP  
1001 Haxall Point
PO Box 1122
Richmond, VA 23219  
heather.lockerman@troutmansanders.com
Co-Counsel to Debtor Bear Island Paper Company, LLC 

Christopher J. Marcus, Esq. 
Richard M. Cieri, Esq. 
Michael A. Cohen, Esq. 
Adam Goldstein, Esq. 
Richard M. Goldman, Esq. 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, New York 10022 
christopher.marcus@kirkland.com
richard.cieri@kirkland.com
michael.a.cohen@kirkland.com
adam.goldstein@kirkland.com
richard.goldman@kirkland.com
Co-Counsel to Debtor Bear Island Paper Company, LLC 

Robert B. Van Arsdale, Esq. 
W. Clarkson McDow, Jr., Esq. 
Office of the U. S. Trustee 
701 E. Broad St., Suite 4304 
Richmond, VA 23219 
Robert.B.Van.Arsdale@usdoj.gov
USTPRegion04.RH.ECF@usdoj.gov
United States Trustee 

mailto:jonathan.hauser@troutmansanders.com
mailto:heather.lockerman@troutmansanders.com
mailto:christopher.marcus@kirkland.com
mailto:richard.cieri@kirkland.com
mailto:michael.a.cohen@kirkland.com
mailto:adam.goldstein@kirkland.com
mailto:richard.goldman@kirkland.com
mailto:Robert.B.Van.Arsdale@usdoj.gov
mailto:USTPRegion04.RH.ECF@usdoj.gov
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Edward D. Sherrick
Brant Industries
80 Field Point Road, 3rd Floor 
Greenwich, CT 06830 
Debtor Designee 

Jason William Harbour, Esq.  
Tyler P. Brown, Esq. 
Benjamin C. Ackerly, Esq. 
Hunton & Williams LLP  
Riverfront Plaza, East Tower  
951 E. Byrd St.
Richmond, VA 23219  
jharbour@hunton.com
tpbrown@hunton.com
backerly@hunton.com
Counsel to the Official Committee of Unsecured Creditors of Bear Island Paper Co. 

David Heller, Esq. 
Keith A. Simon, Esq. 
Adam J. Goldberg, Esq. 
Latham & Watkins LLP 
885 Third Avenue 
New York, New York 10022 
david.heller@lw.com
keith.simon@lw.com
adam.goldberg@lw.com
Co-Counsel to Credit Suisse AG 

Robert H. Chappell, III, Esq. 
Neil E. McCullagh, Esq. 
Jennifer J. West, Esq. 
Erin E. Kessel, Esq. 
Spotts Fain PC 
411 East Franklin Street, Suite 600 
Richmond, Virginia 23219 
rchappell@spottsfain.com
nmccullagh@spottsfain.com
jwest@spottsfain.com
ekessel@spottsfain.com
Co-Counsel to Credit Suisse AG 

Peter G. Zemanian, Esq. 
Zemanian Law Group 
150 Boush Street, Suite 600 
Norfolk, Virginia 23510 
pete@zemanianlaw.com
Counsel to Suffolk Sales and Service Corporation

mailto:jharbour@hunton.com
mailto:tpbrown@hunton.com
mailto:backerly@hunton.com
mailto:david.heller@lw.com
mailto:keith.simon@lw.com
mailto:adam.goldberg@lw.com
mailto:rchappell@spottsfain.com
mailto:nmccullagh@spottsfain.com
mailto:jwest@spottsfain.com
mailto:ekessel@spottsfain.com
mailto:pete@zemanianlaw.com
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Dion W. Hayes, Esq. 
Lori M. Scott, Esq. 
McGuire Woods LLP 
One James Center 
901 East Cary Street 
Richmond, Virginia 23219 
dhayes@mcguirewoods.com
lscott@mcguirewoods.com
Counsel to The Toronto-Dominion Bank 

Rebecca B. Randolph, Esq. 
Assistant County Attorney 
Hanover County 
Post Office Box 470 
7516 County Complex Road 
Hanover, Virginia 23069-0470 
rbrandolph@co.hanover.va.us
Counsel to Hanover County Attorney’s Office 

Russell R. Johnson III, Esq. 
John M. Craig, Esq. 
Law Firm of Russell R. Johnson III, PLC 
2258 Wheatlands Drive 
Manakin-Sabot, VA 23103 
russj4478@aol.com
johncraigg@aol.com
Counsel to Rappahannock Electric Cooperative 

Shari D. Williams, Esq. 
Pension Benefit Guaranty Corporation 
Office of the Chief Counsel 
1200 K Street, NW 
Washington, D.C. 20005-4026 
williams.shari@pbgc.gov
efile@pbgc.gov
Counsel to Pension Benefit Guaranty Corporation 

Peter J. Barrett, Esq. 
Matthew J. Kurz, Esq. 
Kutak Rock LLP 
1111 East Main Street, Suite 800 
Richmond, VA 23219-3500 
peter.barrett@kutakrock.com
matthew.kurz@kutakrock.com
Counsel to WM Recycle America, LLC 

mailto:dhayes@mcguirewoods.com
mailto:lscott@mcguirewoods.com
mailto:rbrandolph@co.hanover.va.us
mailto:russj4478@aol.com
mailto:johncraigg@aol.com
mailto:williams.shari@pbgc.gov
mailto:efile@pbgc.gov
mailto:peter.barrett@kutakrock.com
mailto:matthew.kurz@kutakrock.com
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Jay Epstein 
White Birch Paper Company 
80 Field Point Road 
Greenwich, Connecticut 06830 
jepstein@whitebirchpaper.com

Angela L. Batterson, Esq. 
King & Spalding 
1185 Avenue of Americas 
New York, NY 10036-4003 
abatterson@kslaw.com

Benjamin B. Iselin, Esq. 
McGuire Woods LLP 
1345 Avenue of the Americas, 7th Floor
New York, NY 10105-0106 
biselin@mcguirewoods.com

Scott D. Talmadge, Esq. 
Kaye Scholer LLP 
425 Park Avenue 
New York, NY 10022-3598 
stalmadge@kayescholer.com

/s/ John K. Warren________________

mailto:jepstein@whitebirchpaper.com
mailto:abatterson@kslaw.com
mailto:biselin@mcguirewoods.com
mailto:stalmadge@kayescholer.com


 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

 

 

 

 











 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

 

 

 

 










