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CANADA S U P E R I O R  C O U R T  
PROVINCE OF QUÉBEC Commercial Division 
DISTRICT OF MONTRÉAL Designated tribunal under the  

Companies’ Creditors Arrangement Act1 NO: 500-11-038474-108 
  
 IN THE MATTER OF THE PROPOSED 

PLAN OF COMPROMISE AND 
ARRANGEMENT OF ESTATE WBPC 
COMPANY (FORMERLY KNOWN AS 
WHITE BIRCH PAPER COMPANY) 
AND VARIOUS SUBSIDIARIES AND 
AFFILIATES 

 DEBTORS 
 - and - 
  
 ERNST & YOUNG INC. 
 MONITOR 

REPORT OF THE MONITOR – JANUARY 10, 2014 

 
INTRODUCTION AND BACKGROUND 

1. On February 24, 2010, on a Motion made by Estate WPBC Company (formerly known as White 
Birch Paper Company and hereinafter referred to as “WB”) and various of its affiliates 
(collectively referred to as the “Applicants”), the Superior Court of the Province of Québec for 
the District of Montréal (“Court”), sitting as the designated tribunal pursuant to the Companies’ 
Creditors Arrangement Act (“CCAA”) issued an order (“Initial Order”) declaring that the 
Applicants are debtor companies to which the CCAA applies, appointing Ernst & Young Inc. as 
monitor (“EY” or “Monitor”) and granting certain relief to the Applicants and various 
partnerships in which the Applicants have an interest (“Partnerships”) (the Applicants and the 
Partnerships are hereinafter referred to collectively as “WB Canada”)2.  The Initial Order has 
since been extended and is now scheduled to expire on January 15, 2014. 

2. Also on February 24, 2010, Estate Bipco LLC (formerly known as Bear Island Paper Company, 
LLC and hereinafter referred to as “Bipco”), a subsidiary of WB with activities in the U.S., 
commenced a case under the provisions of Chapter 11 of the U.S. Bankruptcy Code3 (the 
“Code”) (Bipco and WB Canada are hereinafter referred to collectively as “WB Group” or 
“Companies”).  The information regarding the proceedings initiated by Bipco under the Code, 
together with the “first day orders” made by the Bankruptcy Court for the Eastern District of 

                                                   
1  Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended. 
2  The entities subject to the Initial Order are Estate WBPHC Company (f/k/a/ White Birch Paper Holding Company), 

Estate WBPC Company (f/k/a White Birch Paper Company), Estate SGPI Inc. (f/k/a Stadacona General Partner Inc.), 
Estate BSPI Inc (f/k/a Black Spruce Paper Inc.), Estate FFSGPI Inc. (f/k/a F.F. Soucy General Partner Inc.), 3120772 
Nova Scotia Company, Estate GCSI Inc. (f/k/a Arrimage De Gros Cacouna Inc.), Estate PML Inc. (f/k/a Papier Masson 
Ltée.), SSEC L.P. (f/k/a Stadacona L.P.), FFS L.P. (f/k/a F.F. Soucy L.P.), and FFSIA L.P. (f/k/a F.F. Soucy, Inc. & 
Partners, Limited Partnership). 

3  U.S. Code, title 11, chapter 11. 
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Virginia, Richmond Division (“U.S. Court”) at the request of Bipco, can be found on the 
website of the claims agent retained by Bipco, Garden City Group, Inc., 
at www.gardencitygroup.com/cases/bip.  

3. Also on February 24, 2010, some of the entities within WB Canada4 applied for relief under the 
provisions of Chapter 15 of the Code.  On February 26, 2010, the U.S. Court issued a temporary 
restraining order under the provisions of Chapter 15 of the Code, and on March 5, 2010, it 
granted a preliminary injunction, pending a more complete hearing to be held on March 22, 
2010.  At the hearing held on March 22, 2010, the U.S. Court granted recognition of the 
Canadian proceedings under the CCAA as foreign main proceedings, recognised Estate WBPC 
Company as the duly appointed foreign representative, declared that all of the provisions of 
section 1520 of the Code apply to the proceedings initiated by some of the entities within WB 
Canada, and gave full force and effect to the Initial Order5 in the U.S., provided that the Initial 
Order is not revoked, terminated or expired.  

4. The orders granted by this Court and by the U.S. Court (collectively, the “Courts”), together 
with the relief provided under the CCAA and the Code6 (collectively, the “Orders”) provide, 
among other things, for a stay of proceedings against the entities comprising WB Group while 
they restructure their business and financial affairs. 

5. The Initial Order as previously extended is scheduled to expire on January 15, 2014, and the 
Applicants have indicated their intention to seek a further extension of the Initial Order. 

6. The present report is intended to provide the Court with information relevant to the motion for an 
extension of the Initial Order, and more particularly on the current activities of WB Group and 
the progress of its restructuring efforts.  This report is presented under the following headings: 

6.1. Introduction and background; 

6.2. Terms of reference and disclaimer; 

6.3. Financial information and cash flows; 

6.4. Status of Proceedings; and  

6.5. Conclusions and recommendation. 

 
TERMS OF REFERENCE AND DISCLAIMER 

7. In preparing this report, EY has relied upon unaudited financial information, company records, 
company prepared financial information and projections, discussions with management and 
employees of WB Group, and information from various other sources.  

                                                   
4  The entities which requested relief under Chapter 15 of the Code are Estate WBPC Company (f/k/a White Birch Paper 

Company), Estate SGPI Inc. (f/k/a Stadacona General Partner Inc.), Estate PML Inc. (f/k/a Papier Masson Ltée.), SSEC 
L.P. (f/k/a Stadacona L.P.), FFS L.P. (f/k/a F.F. Soucy L.P.), and FFSIA L.P. (f/k/a F.F. Soucy, Inc. & Partners, Limited 
Partnership). 

5  As amended, modified or extended from time to time by the Court. 
6  Sections §361 and §362 of the U.S. Bankruptcy Code. 

http://www.gardencitygroup.com/cases/bip
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While we reviewed various documents and believe that the information therein provides a fair 
summary of the transactions as presented to us or as reflected in the documents presented to us, 
such work does not constitute an audit or verification of such information for accuracy, 
completeness, or compliance with generally accepted accounting principles.  Accordingly, EY 
expresses no opinion or other form of assurance in respect of such information.   

In the course of our mandate, we have assumed the integrity and truthfulness of the information 
and explanations presented to us, within the context in which it was presented. To date, nothing 
has come to our attention which would cause us to question the reasonableness of this 
assumption.  

Finally, we have requested that management bring to our attention any significant matters which 
were not addressed in the course of our specific inquiries. Accordingly, this report is based solely 
on the information (financial or otherwise) made available to us. 

This report has been prepared for the use of this Court and WB Group’s stakeholders as general 
information relating to the entities comprising WB Group and their operations.  Accordingly, the 
reader is cautioned that this report may not be appropriate for any other purpose.  We will not 
assume responsibility or liability for losses incurred by the reader as a result of the circulation, 
publication, reproduction or use of this report contrary to the provisions of this paragraph. 

8. Terms not otherwise defined herein shall have the meaning ascribed to them in the Initial Order, 
or in previous reports of the Monitor, as the case may be. 

 
FINANCIAL INFORMATION AND CASH FLOWS 

9. The closing with BD White Birch Investment LLC (“BDWBI”) of the asset sale agreement dated 
August 10, 2010, as amended from time to time (the “ASA”) occurred on September 13, 2012.  
As a result of the closing, the Companies do not presently have any activity other than working 
towards a resolution of the remaining issues arising from the closing, winding down the estates 
and preparing a plan of distribution of the proceeds.  Accordingly, the Companies have not 
prepared quarterly financial statements, as these would not be meaningful. 

10. As well, updated financial projections have not been prepared, in view of the stage of 
advancement of the restructuring proceedings.  In view of these limited activities, the Companies 
considered that financial projections would not be relevant, and the Monitor concurs with this 
assessment. 

 
STATUS OF PROCEEDINGS 

11. The Initial Order was made on February 24, 2010 and was extended on several occasions since 
that date.  The most recent order of the Court extending the Initial Order was made on 
September 26, 2013 and grants an extension until January 15, 2014. 

12. The Monitor prepared several reports to the Court addressing the status of the proceedings and 
the Companies’ progress towards the formulation of a plan of compromise and arrangement.  
The matters discussed in the said reports are still relevant, and will not be repeated herein.  The 
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present report only addresses matters that have changed since our latest report dated 
September 23, 2013. 

Closing of the transaction with BDWBI 

13. The closing of the transaction with BDWBI occurred on September 13, 2012.  In the context of 
this transaction, BDWBI designated some of its affiliates to be the purchaser of the assets 
(“Purchaser”).  Although the closing has occurred, there remain certain issues that need to be 
resolved between the Purchaser, the Companies and certain stakeholders, more particularly the 
former employees and the retired employees of the Companies, the principal one being the 
creation and funding of pension plans having hybrid characteristics between a defined benefit 
and a defined contribution plan. 

14. At the hearing held on March 20, 2013, the Court heard a motion for directions from the 
Regroupement des Employés Retraités de White Birch Stadacona (“Regroupement”), and made 
an order addressing the request by Regroupement to be provided with additional information and 
be kept apprised of further developments in the progress of the implementation of the new 
pension plans.  An appeal was lodged in connection with this order.  A hearing was held at the 
Court of Appeal on July 11, 2013, and the Court of Appeal rendered a decision on July 31, 2013, 
confirming the original order.   

15. The Monitor has received copies of correspondence exchanged between the attorney representing 
the Regroupement and the attorney representing the Purchaser, suggesting that the 
Regroupement is still dissatisfied with the level of information received from the Purchaser, in 
particular as regards the delays to resolve the pending issues necessary to put in effect the 
provisions of the pension plan with hybrid characteristics and make the contribution that was 
committed by the Purchaser.  A copy of the correspondence received by the Monitor in this 
respect is attached as Appendix A. 

16. The Monitor has also received copies of correspondence exchanged between the attorney 
representing Unifor (formerly, the Syndicat Canadien des Communications, de l’Énergie et du 
Papier)7 and the attorney representing the Purchaser, consisting of a mise en demeure and 
response thereto, suggesting that the employee union is dissatisfied with the delays to resolve the 
pending issues and make the contribution promised by the Purchaser.  A copy of the 
correspondence is attached as Appendix B.  

Allocation of proceeds between WB Canada and Bipco 

17. The issue of allocation of proceeds between WB Canada and Bipco is explained in the Monitor’s 
reports dated November 28, 2012 and March 12, 2013.  Based on the issues that have been 
identified, the allocation issues could represent a potential variance in outcome of up to 
approximately $40.5 million, out of total proceeds of $75.7 million.  

18. Negotiations have continued between the various parties, both through informal discussions and 
exchanges of correspondence.  The negotiations have not progressed as quickly as the Monitor 
hoped and indicated in its report dated September 23, 2013.  At that time, WB indicated it was 
hopeful a settlement agreement could be reached by October 31, 2013.  It is now apparent this 
assessment was overly optimistic. 

                                                   
7  The SCEP has since changed its name as a result of a merger and is now called Unifor. 
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19. At the hearing held on September 26, 2013, the Court requested that the Monitor report back 
before November 15, 2013, on the progress in the settlement discussions.  The Monitor’s 
communication to the Court in this regard (attached as Appendix C) indicated that a settlement 
had not yet been reached, that draft settlement agreements had been circulated, and that the 
Monitor was awaiting a response from BDWBI on its most recent settlement proposal.   

20. The Monitor received a counter proposal from the attorneys representing BDWBI on December 
24, 2013.  The Monitor has not yet had an opportunity to fully analyze the counter proposal and 
confer with the major creditors who have expressed an interest in the settlement negotiations.  

21. While the discussions are not progressing as quickly as the Monitor had hoped, the discussions 
are continuing and the Monitor is still hopeful that a settlement can be reached. Considering that 
the failure to reach an agreement would result in protracted litigation, including the possibility of 
complex disputes between the various Canadian estates (if such estates are not consolidated) and 
considering that these disputes or litigation would necessarily have to be resolved prior to the 
allocation between the Canadian and US estates being decided, the Monitor continues to believe 
that ongoing negotiations are preferable to the alternative. 

Proceedings in the US to recharacterize the claim of WB Canada against Bipco 

22. In view of the on-going discussions towards a settlement of the estate allocation issues, outlined 
in paragraph 18 above, the hearings that were scheduled to determine the amount of the 
intercompany claim following the Bankruptcy Court’s consideration of the motion to 
recharacterize the claim of WB Canada against Bipco have been postponed and the issue is left 
pending, as there is a possibility that this issue could become moot if a settlement is reached 
concerning the allocation of proceeds between the estates of Bipco and WB Canada. 

Legal proceedings – Lazard Freres & Co LLC 

23. The Companies and Lazard Freres & Co LLC (“Lazard”) have reached an agreement to settle 
the dispute regarding the quantification of Lazard’s remuneration as a financial adviser.  The 
settlement agreement has been executed, and the portion of the settlement proceeds payable out 
of the funds held by the Monitor for this purpose has been remitted to Lazard’s attorneys. 

Claims from the Canada Revenue Agency 

24. The Monitor received correspondence from the Canada Revenue Agency (“CRA”), dated 
October 29, 2013, claiming that the Companies were in default of making remittances of payroll 
source deductions for the period subsequent to the Initial Order, and informing the Monitor that 
CRA intends to modify its claim filed in connection with the canvassing of claims required in the 
order made by the Court in May 20108. 

25. With respect to the claim that the Companies were in default of making remittances of payroll 
source deductions, it appears that the claim is attributable to errors made in the early weeks of 
the proceedings in respect of a few reporting periods, at a time when the provincial and federal 
governments were denying the Companies the right to continue an existing agreement whereby 
the Companies could apply their net refundable claims for the goods and services tax (“GST”) 

                                                   
8  Order Establishing the Claims Process, dated May 6, 2010.  A copy of the order is accessible through the 

Monitor’s website at www.ey.com/ca/WhiteBirch. 

http://www.ey.com/ca/WhiteBirch
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and Quebec sales tax (“QST”) in payment of their payroll source deductions.  The decision to 
terminate the administrative agreement allowing set-off was subsequently reversed, but the 
changes in process resulted in certain amounts being misapplied and/or refunded to the 
Companies, resulting in unremitted federal payroll source deductions that only came to light and 
were reconciled in February 2013. 

26. In view of the circumstances of the claim for unremitted federal payroll source deductions, the 
complexity of the issues that gave rise to the claim and the complexity of the reconciliation 
process, the Companies indicated that they were prepared to pay the assessment for unremitted 
source deductions, amounting to approximately $1.0 million, but to contest the assessment for 
penalties and interests for failure to remit, which amounts to approximately $300K.  The Monitor 
concurred with this decision. 

27. With respect to the claim filed by CRA, the Monitor was informed that CRA intends to modify 
this claim, to claim a right to preferential treatment under section 6(3) of the CCAA, instead of 
claiming as an ordinary unsecured creditor as mentioned on CRA’s claim dated June 21, 2010.  
The claim for a preferential treatment would apparently pertain to an amount of approximately 
$7.1 million, out of CRA’s total claim of approximately $42.2 million.   

28. The Monitor has not yet formally taken a position regarding CRA’s request to change the status 
of its claim, as the Companies are still in the process of analyzing the claim to provide the 
Monitor with information thereon.   

Monitor’s report on transactions 

29. The Monitor’s report is being finalized and is expected to be filed with the Court shortly.  A copy 
of the report will be accessible through the Monitor’s website at www.ey.com/ca/WhiteBirch. 

Claims Process to address potential claims against Directors and Officers 

30. The Monitor has been informed that the Companies intend to apply to the Court to set up a 
process to identify and document the claims, if any, that could be made against directors and 
officers of the Companies (“D&O Claims Process”). 

31. The Monitor was informed that the D&O Claims Process is intended to address only claims that 
are based on facts arising after the date of the Initial Order, February 24, 2010, and is required to 
fulfill a condition of the ASA with BDWBI, dealing with a letter of credit or letter of guarantee 
that was issued in favor of the directors and officers of the Companies in replacement of the 
Director’s Charge ordered by the Court as part of the Initial Order dated February 24, 2010, 
which charge had to be released in the context of the sale of assets to the Purchaser. 

32. The D&O Claims Process contemplates a process to notify creditors through newspapers and by 
written notice, with a view to receive claims by March 10, 2014, and to establish a bar date in 
respect of claims against directors and officers at that date. 

http://www.ey.com/ca/WhiteBirch
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CONCLUSIONS AND RECOMMENDATION 

33. The Initial Order as previously extended is scheduled to expire on January 15, 2014, and the 
Applicants have indicated their intention to seek a further extension of the Initial Order. 

34. The estate allocation issues are not yet settled, although discussions on the remaining issues are 
continuing. 

35. In the present circumstances, the Monitor believes that a further extension of the stay of 
proceedings would not be prejudicial to the creditors of WB Group. 

36. Based on discussions with representatives of WB Group, the Monitor believes WB Group has 
acted and is continuing to act in good faith and with due diligence. 

37. Based on the foregoing, the Monitor recommends that the Court grant an extension of the stay of 
proceedings as requested by WB Canada. 

All of which is respectfully submitted this 10th day of January 2014. 

ERNST & YOUNG INC.   
In its capacity as the monitor appointed by the Court  
in the matter of the proposed compromise and   
arrangement of White Birch Paper Holding Company et al.  

 

  

Per: Martin P. Rosenthal, CPA, CA, CIRP  
Senior Vice-President 

 Per:  Jean-Daniel Breton, CPA, CA, FCIRP  
Senior Vice-President 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

Appendix A – Correspondence -  
Regroupement des Employés Retraités de  

White Birch Stadacona 









De : Jocelyn Morency [mailto:bomo@videotron.ca]  
Envoyé : 10 décembre 2013 16:42 
À : jysimard@lavery.ca; 'Latham, Joe' 
Cc : Rigaud, Sylvain; JFontaine@stikeman.com; 'Apostolatos, Gerry'; robert.mongeon@judex.qc.ca; 
'Richard Bertrand' 
Objet : RE: Lettre adressée à Employeur et Syndicat 
 
Cher Confrère, 
 
Suite à l’Ordonnance du Juge Mongeon, nous vous avons adressé, le 8 novembre dernier, certaines 
questions que la Cour nous a autorisée à vous transmettre. L’Ordonnance mentionnait un délai de 
trente jours pour y répondre, ce que les procureurs du Syndicat ont respecté par leur lettre du 5 
décembre. Bien que le délai ne soit expirés que depuis quelques jours, nous vous informons de votre 
retard et comprenons que vous nous communiquerez vos réponses d’ici 12 décembre. 
 
À défaut, nous devrons soumettre le tout au Juge afin qu’il intervienne, lequel est ici en Cc.   
 
Bien à vous et dans l’attente 
 
 
    Me Jocelyn Morency 
 

30 ANS DÉJÀ 

 
    
    70 Rue Dalhousie, suite 10 
    Québec, Qc. G1K 4B2 
    CANADA                                   
    Bureau: 418.694.0704 
    Télécopie: 418.694.2140 
    Ligne Directe: 418.694.4445 
  
    Courriel: bomo@videotron.ca      
  
 
PRIVILEGED AND CONFIDENTIALITY NOTICE 
THIS E-MAIL CONTAINS CONFIDENTIAL AND PRIVILEGED INFORMATION SUBJECT TO PROFESSIONAL SECRECY AND IS 
INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHOM IT IS ADDRESSED.  
Do not read, copy or disseminate this information unless you are the intended recipient and authorized to do so. If you have received this E-
mail in error, please notify us immediately by phone at (418) 694-0704 and destroy this E-mail and all copies thereof. 
   
 
 

mailto:bomo@videotron.ca
mailto:jysimard@lavery.ca
mailto:JFontaine@stikeman.com
mailto:robert.mongeon@judex.qc.ca
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Appendix B – Correspondence - Unifor 



















 

 

 

 

 

 

 

 

 

 

 

 

Appendix C – Report on status of negotiations – 
allocation among the estates  
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