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CHAPTER 1
INTRODUCTION AND OVERVIEW OF THE CCAA

I. INTRODUCTION

The Companies’ Creditors Arrangement Act (CCAA) is an exiraordinary Canadian
statute.! Extremely short in length, only 22 provisions, it is one of the enabling tools
to allow insolvent companies to restructure. {t has been the statute of choice for
debtor corporations in every major restructuring in the past quarter century, including
national airlines, major sicel and foresiry companies, telecommunications compa-
nies and the national blood delivery system. The statute’s full title, An Act fo
Facilitate Compromises and Arrangements between Companies and Their Credi-
tors, precisely describes its purpose; providing a court-supervised process to facil-
ilate the negotiation of compromises and arrangements where companies are expe-
riencing financial distress, in order to allow them Lo devise a survival sirategy that
is acceplable to their creditors.

While there is no official database, a recent empirical study by the author has found
that there have been 254 cases under the CCAA, the overwhelming majority of these
in the past 20 vears.” Of those cases, the majority were privately held companies.

CCAA proceedings can involve a broad range of workout options. The going forward
solution to the firm’s financial disiress depends on the reason for the insolvency,
the firm’s capital siructure, the viability of its business plan and effectiveness of its
governance structure. One could broadly calegorize financial distress in two ways.

In the first category, the debtor corporation may have used its assels efficiently, but
a temporary downturn in the market or unforeseen liquidily crunch has precipitated
the insolvency. Similarly, the debl/equily ratio decided on by corporate officers for
one type of market may no longer be sustainable with unforeseen capital market
changes. In such cases, the best option may be o devise 4 plan that allows the [irm
to keep operating for a period, where there is a cuirent or expected future market

U Coumpanies” Creditors Arrangemeni Act, R.S.C1983, ¢, C-36, as amended (CCAA ).
3 lanis Surra, UBC CCAA Empirical Study, dala on ile with author, funded by the Social Sciences and
Humanities Rescarch Council of Canada.
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[or its vutpul. Hence. itis essential to understand the particular market in which the
debtor is operating.

In the second category. the problem is one of governance. such as munugenment’s
failure to respond adequately or in a timely manner o capital market changes or
(ailure to develop und implement a viable business plan. Financial decisions. such
as borrowing on a short-term basis that has negalive long-term conscquences. or
cost overruns on plant expansion can also account [or the firm’s financial distress.
The insolvency has often signalled inelficient use of assets or munagerial slack or
incompelence. A firm can be ineflicient, and the optimal stralegy is to continue
operating. but o radically change the governance practices Lo generale value for the
firm. The debtor may need to change how itachievesefficiency. including improving
productivity, implementing better decision making and oversight structures. and
shifting its labour/management relationships from confrontational (o co-operative
in order 1o have all stakeholders commitied to a long-term survival strategy for the
l[irm. When the firm is economically inefficient and change in governance will nol
remedy its financial distress, the best outcome may be to liquidate or sell the business
as a4 going concern and release the capital to higher value uses. It avoids the further
erosion of capital if losses are projected over the fong term.* Often there 1s a
combination-of governance and market {actors that have led to the insolvency.

As with all commercial economics, Canada’s statutory framework creates a hierar-
chy of claims to the corporation’s assets. Secured creditors, subject to very limited
exceptions, generally have first claim on the assets when a firm is insolvent. In
contrast, sharcholders’ equity claims have little or no value. Hence. during firm
financial distress. it is the senior sccured creditors that are the parties largely driving
the process, although directors and officers may remain in place for a period of time
during the negotiations for a going forward business plan. While directors continue
o have an obligation to act in the best interests of the corporation, commercial
reality dictates that they must be sensitive to the demands ol secured creditors or
the process will fail and the business will be liquidated. How those interests are thus
reconciled with other stakeholders such as employees, trade suppliers. customers
and the community as a whole is one of the key challenges tor insolvency proceed-
ings.

While the debtor and its advisors need to have a clear understanding of the source
of the debtor corporation’s financial distress if there is to be a viable workout. this
information is not used to assign blame under the CCAA. Rather. it provides impor-
tant information to determine the operational or other changes that may be required
to allow the debtor corporation to make its business viable and devise a business
plan that can garner the requisite creditor support.

Hence. o CCAA restructuring proceeding is a step to avoid bankrupiey. In bank-
ruptey. the assets of a company vest with a trustee in bankruptcy. who is an insol-

Lanis Sarra. “Governance and Control: The Role ol Debtor-in-Possesston Financing under the €CAA™,

in b Sareae ode A Review of fusolveney Leow, 2004 (Toronto: Carswell, 20053 119172
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vency professional that liquidates the assetls and distributes the proceeds among
creditors according o the prierity of their claims, as set out in the Bankrupicy and
Insolyency Act (BIA).* The company could still be sold as a going concern, although
it is the trustee that has carriage of the process, not the directors and officers.
Insolvency and bankruptey law is atmed at allocating decision and control rights in
the financially distressed corporation to ensure optimal use of the assets, whether
the ultimate disposition is continuation of the business, sale as a going concern and/
or liguidation.”

Where an insolvent corporation’s business 15 viable, the CCAA provides an oppoi-
tunity for the debior cerporation to negotiate a workout with 1ts creditors, either
through compromises of the amount of claims owing or timing of payments, refi-
nancing agreements, conversion ol debt 1o equily, or the injection of new equity
investment in the fumm. Restructuring can result in arrangements that are a hybrid of
these stralegies, such as liguidation on a going-concern basis or liquidation of part
of the business in order to finance restructuring of the rest of the enterprise and
dispose of underperforming assets, or a mix cf liquidation and going forward busi-
ness, which the courts have approved in appropnate circumstances.® A business is
frequently worth more as a going concern than if its assets are liquidated on a
piecemeal basis to satisfy creditors’ claims.

Where a deblor corporation can restructure, preservation of ongoing value, such as
the skifled workiorce, supply arrangemenls, customer base and other goodwill, adds
extra value over and above the aggregate value of individual hard assets. Alterna-
tively, sale of the enterprise on a going-concern basis to third parties may be the
solution, especially if the new owner brings operational expertise, management
skills, liquidity, access to reserve capilal, and other benefits 10 the business. The
courtl-supervised process assists with controlling and allocating the collective action
and transaction costs among the firm’s diverse creditors, thus ensuring more value
1s extracted from the firm.”

While Canada’s insolvency system hisiorically favoured liquidation of firms that
were unable to meet their debts as they generaily became due, the system has shified
o more of a rehabilitation sysiem, although there continues to be a fair degree of
controt by senior lenders. Canada’s regime shifted towards a rehabilitation model

U Bunkruptey and Insolveney Acr, R.5.C. 1985 ¢, B-3, as amended (B/4). The BiIA also contuins
restructuring provisions, discussed below.

G Triantis, “The Interpiay Between Liguidation and Reorganization in Bankruptcy, The Role of
Sereens, Gatekeepers and Guillotines™ (1996) 16 Int. Rev. Law & Economics 101 at 103,

* Anvil Range Mining Corp., Re (2002), 34 C.B.R. (4th) 157 (Oni. C.A ), additional reasons at {2002},
38 C.B.R.{4th) 3 (Ont. C. ALY leave Lo appeal refused (2003}, 2003 CarsweliQnt 730 (S.C.C.).

" Theinas Jackson, “Translating Assets and Liabilities in the Bankrupicy Forum™ and the Hon. Richard
Posner. Chief Judge, U.S. Count of Appeais for the Seventh Circuit, “Foreword”, both in 1.8, Bhandari
and LA, Weiss, eds.., Corporate Bunkrupicy: Economic and Legal Perspeciives (Cambridge: Cam-
bridge University Press, [996) al xi. 53. Lynn LoPucki and George Triantis, "A Systems Approach (o
Comparing U.S. and Canadian Reorganization of Financially Distressed Cowpanies™ in Jacob Ziegel,
ed.. Current Developrients in Iiernational and Comparative Corporate fusolveney Loy {Oxdord:
Clarendon Press, 1904w 100, ’ '
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almost a decade earlier than nations such as the United Kingdom or Germany. which
are now moving {rom liquidation to reorganization as a key focus of the insolveney
system. This global context is important, because, as will be seen throughout this
book, there is pressure for the sysiem (o change once again, given the control shifts
‘in international capitwal markets in terms ol the nature and type of lenders thal
increasingly dominate capital markets. The most recent changes raise new public
policy challenges for an effective resiructuring systeit.

insolvency law is an indispensable component of commercial economies and reg-
ulates governance of the insolvent corporation during the key period of deciston-
making regarding its future. Insolvency faw also plays a broad social und economic
roie in overall economic planning; the survival of financially distressed lirms and
the economic aclivity that they generate are in themselves important objectves of
the system.* However, rehabilitation of the firm can only occur where a business is
viable, and there may be some industries in which current capacily musi be ration-
alized. Globalization pressures make these determinations compiex. because the
decision is layered with whether there is a national inlerest in preserving partucular
types of economic activity within Canada or whether the assets shouid be put 1o
their highest use elsewhere.

There can also be public policy issues associated wilh allowing one corporation to
shed its debt and reorganize, crealing a somewhat competitive advantage over
corporations in the same market thal were competitive until the debtor went through
reorganization, down-sized or took other measures, free of the costs normally im-
posed on such activities by contractual and regulatory obligations. Workouts that
provide an advantage 10 one party to the detriment of more vuinerable parties can
creaie a downward spiral of economic activity in a particular sector. Arguubly, the
goal of the insolvency system is to maximize the value of the enterprise overall: and
where firms can generate more value for stakeholders on a going-concern basis, the
insolvency system should facilitate the debior corporation’s negotiation with cred-
itors for a viable plan of arrangement.” Equally, however, one needs to be cognizant
of the overall impact on a particular sector where one major corporation has restiuc-
tured when the entire seclor is in a struggle to survive.

1. The CCAA in the Context of the Canadian Insolvency System

There are currently three principal insotvency statutes in Canada, which together
provide a regime that deals with insolvency of individuals and compantes. the
Compenies' Creditors Arraingemeni Aci, the Bankrupiey and fusolvency Act and the
Winding-up and Restructuring Act.™ Also significantare the arrangement provisions

5 Karen Gross, Feaflure and Forgiveness: Rebalancing the Benkruproy System (New Haven: Yale Uni-
versity Press, 1997,
Janis Sarra. Credivor Rights and the Public tnrerest. Restoruciuring sofvent Corporations (Toronto:
Liniversity of Toronto Press. 2003).

Vo Winding-up aid Restroctiring Aot RS.CO1983 00 WHTT as amended,
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of federal. provincial and territorial corporations statutes. Other mechanisms to deal
with firm [inancial distress are receiverships under provincial courts of justice
statutes. and remedies that arise out of secured transactions under provincial and
territorial personal property security statutes.'' There ure also provincial and terri-
torial statutes that deal with fraudulent conveyances, assignments and preferences,
which can be accessed as a means to enforce creditor claims when a firm is in
financial distress.' The discussion in this part confines itself only to the first four
of these options.

The Bankrupicy and Insolvency Act (BIA) addresses both individuals and companices,
and provides a mechanism for assigning or petitioning financially troubled debtors
into bankruptcy and liquidating their assets, as well as providing a series of interim
mechanisms such as appointment of receivers o lake conservatory and other meas-
ures for the protection of creditors. "

When a corporation is insolvent, there are remedies available Lo creditors. The
insolvency scheme provides that secured credilors can privately enforce their claims
by meeting statutory and common law requirements of demand, reasonable notice
and notice of intention to enlorce security.' Once these are met, the creditor can
privately appoint or seek a court appointment ol a receiver to realize on the property
securing its claims. A creditor falls within the scope of the B/A enforcement provi-
sions if the debtor is “insolvent” within the meaning of the statute and the collateral
being enforced against by the secured creditor constitutes all or substantially all of
a category of the debtor’s assets. The BIA defines an “insolvent person™ as one who
has debts exceeding $1,000, is unable to meet obligations or has ceased paying them
in the ordinary course of business as they generally become due, or the aggregate
of whose property is not, at fair valuation, sufficient, or if disposed of at a fairly
conducted sale under legal process would not be sufficient to enable payment of all
obligations due and accruing due.'”

The BIA is aimed at bringing uniformity to the administration and liquidation of
bankrupt estates in Canada. The underlying principle is that creditors should control
administration of the assets of the corporation that has been placed into bankrupicy,
because liquidation is for the almost exclusive benefit of the creditors and they are
in the best position to determine what is in their interests. The BIA sets a hierarchy
for the satisfaction of claims.'®

I See for example, Ontario Cowrts of Justice Act, R.S.0. 1990, ¢. C. 43, 5. 1017 Alberta Personal
Property Security Act. R.S.A. 2000, ¢. P-7, s. 66: Nova Scatia Personal Property Security Act. S.N.S.
1995-96, ¢. 13, 5. 66.

* For a helplul introduction Lo these other remedies on insolvency, see Kevin McElcheran. Commercial
Insolveney in Canada. (Toronto: LexisNexis Canada Inc.. 2003).

Y Bankruptey and hisolveney Act. RS.C.1985. ¢ B-3, as amended (B/A).

M Section 244, BIA,

o Section 201), BIA,

* This hierarchy interacts with other statutes, such as the Bank Act, section 427; see also provincial
statules such as the Personal Properiy Securiiy Act.
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1n addition 1o the mechanisms outlined in the BIA addressing the realization of
properly of a debtor and the distribution thereol Lo the creditors according 1o their
relative rights, the BIA also provides a scheme for commercial “proposals™, in order
10 allow an insolvent person or a bankrupt an opporiunity Lo restructure 1is affairs
and become financiatly viable.'7 As with the CCAA process, the proposal process
atlows a brief reprieve in which the stalus guo is maintained and creditors’ realization
rights are temporarily suspended. Proposal is defined in the BIA as including a
proposal for a composition, where creditors agree 1o accept less than full repayment
or an exiension of ime; and/or a scheme of arrangement in terms ol alteration of
debl and equity structure.™ Corporate officers retain contro! ol the corporution’s
assels and operations, and the trustse that assists with development of the proposal
4cls in 4 monitoring and advisory capacity, as opposed 1o taking over control of the
company. The BIA proposal proceedings are used for individuals and for all sizes
of business. from sole proprietorships to larger corporations. The greatest challenge
for using the BIA as the tool to rescue a financially distressed company. however.
s its “sunset clause™; specifically, failure Lo negotiate and receive creditor support
for. and the sanction of the court of, a proposal within six months results in the
company auiomatically becoming bankrupt. There is no judicial discretion 1o extend
the stay past six months. This is discussed further below.

The second statute is the Companies’ Creditors Arrangemen! Act {CCAA). which
allows corporations to negoliate a plan of arrangement or compromise with their
creditors, as discussed in the introduction.’? The CCAA is available 1o debtor cor-
porations that are insolvent or bankrupt and have debts greater than $3 mitlion
Both the BIA proposal provisions and the CAA allow for compromise of claims of
hoth secured and unsecured creditors. Any reorganization of the equity of the
corporation requires concurrent proceedings under corporations statutes.” Section

17 Section S0, BIA. The BIA provides thal a proposal miay be made by an insolvent person and a bankrupl.
as weall a5 by varous persons on behalf of the insolvent person or bankrupt. For euse of reading, the
remainder of this 1ext refers only 10 a proposal being filed by an insolvent person, and the reader
should understand that the provisions apply equally 1o the other silualions, unless specifically stated
otherwise. Refer aisc 1o seclion 2 of the BA for the definitions of “person”. “insolvent person” and
“corporation”. In effect. the BiA applies to a wide calegory of debiois, whether the debtor is an
individua!, partnership, corporation, cooperative society, assuciation, eic., exciuding banks, insurance
companies, rust companies. Joan companias and raijway companies.

» Section 201y BIA. Muiual Trisi Co. v, Scotr, Pichelli & Graci L. (1999), 11 C.B.R. (4ih) 54 ({mt.

Bkicy.). additional reasons at {1999). 11 C.B.R.(4th) 62 (Ont. Bkicy ).

Companies’ Creditors Arrangemeni Act. R.S.C. 1985, ¢ C-36. as amended (CCAA).

Section 2. CCAA. The CCAA speuifies that a debtor company may bee a company that is insulvenl or

hankrupt. The distinction as relates Lo proceedings in respect of a hankrupt are {eund in scetion 11.6

of the CCAA. This section provides that a bankrapt can avail itself of the provisions of the CCAA only

in the sitation where the bankrupicy does not resuli from a failed restructuring proceeding under the

BIA, andd then only with the prior approval ol inspectors appointed w the estate. The remainder ol the

texi refers only 16 a plan of arrangement being filed in respect of an insolvent person. und the reader

R

should understand that the comment applies equally to a hankrupt, unless specifically stuted otherwise.
Once Chapier 47 is proclaied in furce. this will no longer be a requirement. An Act io Lswablislh the
Wage Eamer Protection Progran Act o antend the Bankruptey and insolvency Act aie the Cenn-
pavies” Creditors Arrangeinent Act and 1 make consequential amendiments 1o other Acts, 5.C.2005.
 Chapier 47. Royal Assent Nuvember 25, 2005, not yet proclaiied in forte a8 of December 20006,
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8 of the CCAA specifies that the Act has full force and efiect notwithstanding
anything 10 the contrary contained in a securily interest: hence parties cannol contiact
out of the CCAA provisions.? Whereas the BIA is highly codified, the CCAA is a
skeleta] statute. The scope and contours of the CCAA have been set through the
caselaw, with the court acting in a supervisory capacity during the period that parties
negotiate a workout strategy and business plan.

The third insolvency statute is the Winding-up and Restructuring Act { WURA), which
covers financially distressed financial institutions and certain corporations and al-
lows such persons to be liquidated or restructured.®® Finaliy, there is the Farm Debt
Mediation Act, enacted 10 help farmers in financial distress by allowing them to seek
relief from secured and unsecured debi in particular circumstances.™

"here are also privale workouts that are undertaken without the benelit of any
staiutory mechanism. An insolvent corporation can restructure its affairs through a
private arrangement with its creditors. which may be possible if there are few
creditors or it is a closely held company where there is some ability to deal with
equily and debt claims for only a {few stakeholders. Use of a private workout does
not necessarily signal to consumers or trade suppliers thal the corporation is in
difficulty and may facilitate the retention of key employees and distributors who
might otherwise begin diversifying their risk by seeking employment or contracts
elsewhere.2® Generally, private workouts with a few creditors are cheuaper and faster
than court-supervised processes, in part, precisety because there are fewer creditors
and thus Tewer transaction costs and collective action problems in the negotiations
for 2 workoul.

However, private workouts are rarely a practical solution, except in speciai circum-
stances. The charactleristics of an efficient restructuring tool include the ability o
suspend recourse against the debtor while the discussions are progressing, and the
ability to force a minority of creditors to be bound by an agreement acceptable to
the majority. Under the BIA and the CCAA, the debtor need only win the support of
a majority in number representing two thirds in value of claims in each class of
creditors, present or represented al the meeting, in order 1o meet the statulory
equirements for a proposal or plan; hence the debtor can deal with “holdout credi-
tors”, who will not agree ¢ a plan or will agree only it they receive payment in {ull.
This ability to deal with holdout creditors is not possible under a privale workout.
In other words, the stay under the BIA or CCAA creates the potential ability to
compe! creditors to act collectively rather than individualy. In many cases of cor-

2 Hongkong Bank of Canadue v. Chef Ready Foods Lid. (1990). 4 CB.R. G4 531HB.C. C.A

¥ Winding-up and Restructuring Act, RS.C. 1985, c. W-11 {(WURA). For example, by virue of section

3(3) of the Canader Business Corporations Act. R.S.C. 1985, ¢. T34 as amended (CBCA). The WURA

does not apply to corporations incorporated under the CBCA. .

Farm Debr Mediative Act, 5.C. 1997, . 21. This Act is esseniially a voluntary mediation act, buir

since it has no mechanism to hind creditors who do not agres with a proposed arrangement, its utility

is limated.

% Jamis Sarra, Crediteor Riehts and the Public Interest, Restructuring fnsolvent Corporations (Toronto:
University of Toronto Press. 2003).
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purale insolvency. there are hundreds and somelimes thousands of creditors. and
thus a privale workout is nol possible. Given that creditors are not prevented [rom
secking to enforce their claims during npegotiation for 4 private workout. debtor
corporations ofien seex the protection of court-supervised processes.™ For compa-
nies with a number of creditors orany compiexily in the debt structure. the provisions
under both the BiA and the CCAA that stay creditors” ability Lo realize on their
claims for a period, provide a breathing space 1o corporations $0 that they can
negotiate a workout plan with creditors. '

A less commonly used means of resiructuring than the BIA or CCAA is use of the
AFTangement provisions under the Cunada Business Corporations Act (CBCA) and
companion provincial and territorial corporations statuies. where at least one cor-
poration in a group of affiliated companies that are rying (o resiructure is solvent
aven 1f the principal company in the corporale group 18 itsell insoivent.”” The
principal reason for using the CBCA or other corporations statules is L0 preserve
equily for sharehoiders. A precondition to use of the BIA or CCAA is that the
corporation is insolvent and thus there is littie or no equity remaining in the corpo-
ration.

In contrast, the arrangement provisions of the CBCA require the corporation o be
solvent, and thus can be used 1o iry Lo préserve sharehoider equity as well as value
for creditors.?® For example, in Dome Perrolewm, Dome was insolvent yet the
proposed arrangement required amalgamations and debl exchanges. neither easily
provided for under the CCAA. even if the application had been brought conjointly
with a CBCA application.® Amoco Acquisitions. a solvent corporation. apphied 16
the courl under the CCAA and received a decluration from the Alberta Court of
Queen’s Bench that its proposed arrangement was ag arrangement pursuant 1o the
CBCA and that the court had jurisdiction. It then proceeded (o secure the support of
creditors and sharsholders, and the endorsement of the courl o amalgamale with
Dome and several other subsidiaries. The Courl thus [acilitated the plan of arrange-
ment by liberally interpreting the arrangement provisions of the CBCA, by inding
at least one company solvent within a group ol affiliated companies seeking Lo utitize
the corporations slatute to effect a restructuring.

As this book goes o press, it is important o note that legislative reform has heen
proposed. Chapter 47 of the Statutes ol Canada, 2005, amending the CCAA und the
BIA and crealing a new national wage earner protection program. has been enucted

= fhid.

v Canada Business Corporations Act. RS.C. 1985, ¢. C-34. as amended (CBCAJ For an example of
provincial provisions, see Ontaric Business Corporations Act, R.5.00. 19940, ¢. B. 16, section 180; and
Alherta Business Corporations Act, RS A 2000, ¢ B-Y.s. 1892

3 See for example. the cases of Doate Petrofewn and Unitel Conmenications in J. Ziceei and 1D, Baird,
eds., Case Studies in Reveni Canadion Insolvency Reorgonicarions. It Howour of the Honourable
Liovd W. Houldea (Toronto: Cuarswell, 1997

= Simon Scott. “The Acguisition of Dome Petreleum Limited by Awoco Corporation™ in Ziege! und
Baird. ibid. at 300, citing unreported judgnient, Ameco Canadea Petrolewn Co. v, Dome Petrofeun
74, Ganuary 28, 1ORE). Doc: Calgary WTOT-2010% (Al QB yat 311313
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but has not yet been proclaimed in force.¥ Subsequent to the legislation receiving
Royal Assent in November 2005, there was a federal election in Canada and the
Liberul government was replaced by a Conservative government. The new Govern-
ment is expected to bring further amendments forward early in 2007 prior 1o pro-
claiming Chapter 47 in force.’ There are references throughout this book to the
proposed changes to the CCAA under Chapter 47.

2. Policy Objectives of the CCAA

The CCAA has a broad remedial purpose. permilling compromises or arrangements
10 be made between an insolvent company and its creditors. The courts have held
that the CCAA allows the debtor company 10 avoid bankruptcy. 10 continue oper-
ating, and to find a business strategy that enables itto meet the demands of creditors.*
The CCAA is to be given a large and liberal interpretation so as best 1o meel its
policy objectives.*

Canadian courts have held that the CCAA is aimed at avoiding, where possible, the
devastating social and economic consequences of the cessation of business opera-
tions, and at allowing the corporalion to carry on business in a manner that causes
the least possible harm to employees and the communities in which it operates.
There is a public policy interest in allowing for a certain transition period to allow
debtors to economically adjust in difficult markets in unsettled times; and the courts
have held that co-operation is required if the debtor corporation is 1o emerge com-
petitive, innovative, and able to withstand temporary adversity.™ The costs of the
process are outweighed by the benefits of potential success and the protection of
multiple interests. The Alberta Court in Fracmaster held that the objective of the

WA Actro Establish the Wage Earner Protection Program Act, to amend the Bankrupicy and Insolvency

Act and the Companies' Creditors Arrangenient Act and to make consequential amendments to other

Acts, S.C. 2003, Chapter 47, Royal Assent November 25. 2005, not yet proclaimed in force as of

December 2000 (Chapter 47). On December 8. 2006, the Government gave notice of further amend-

ments under the Notice of Wavs and Means Motion to introduce an Act to amend the Bankruptey and

Insalveney Act, the Companies’ Creditors Arrangement Act, the Wage Earners Protection Act and

Chapier 47 of the Statutes of Canada. 2003, (December 8, 2006, Library of Parliament), which are

primarily in the nature of administrative amendments to Chapter 47 (o clarify language or align the

provisions of the CCAA more directly with the companion provisions of the BIA. However, the

amendiments have not yet been tabled as of December 31, 2006,

Current projections are that Chapter 47 may come into force in 2007 (Industry Canada, Policy Branch).

S opMultidev mmobilia Ine. v, S.A, Just fivest, (1988), 70 C.B.R.(N.S) 91, [1988] RJ.Q. 1928 (Que.
S.C.y: Meridian Development Inc. v. Toronio Dominion Bank (1984), 52 C.B.R. (N.5.) 109, 32 Alta
L.R.(2d) 150 (Al Q.B.).

“ Nova Metal Products Ine. v. Comiskey (Trustee of) 11990). 1 C.B.R. (3d) 101, (sub nom. Elan Corp.
v, Comiskevy 1 O.R.(3d) 289 (Ont. C.AL: Citibank Canada v. Chase Manhaitan Baik of Canada
(1991). 5 C.B.R, (3d) 165 (Ont. Gen. Div.).

S Algoma Steel Ine., Re (20011, 2001 CarswellOnt 4640, [2002] O.). No. 66. 30 C.B.R. (4th) | (Ont.
S.C.J. [Commercial List]h LeSage. C.LS.C.al para. 8: Samuni Atlay Tne, Re (1998). 3 C.B.R. (4th)
171 tOnt. Gen. Div, [Commercial List]). at 173-4,



10 / Rescue! The Companies’ Creditors Arrangement Acl

CCAA (o facilitate restructuring should include consideration of interests beyond
those of senior creditors. ™

The CCAA was enacted in 1933, but was really only rediscovered as a valuable
restructuring 100 in the past 25 years. The CCAA has the simulianeous objectives
of maximizing creditor recovery, preservation of going concern value where pos-
sible, preservation of Jobs and communities affected by the firm’s financial distress,
rehabilitation of honest but unfortunate debiors, and enhancing the crecdit sysiem
venerally.® These objectives can be measured by whether production has been
maximized; whether there Is a resultant generation of consumer surpius and overal
wellare of the enterprise; whether the corporation has provided opportunities for
workers 1o remain productive: whether a greater flow of profits to investors has been
generated than would oceur if they invested elsewhere; and whether the flow of
benelits and size of return 1o suppliers and other creditors is such that this 1s eplimal
use of their capilal and supplies, rather than directing their resources elsewhere.”” A
workourt can be eflective where these complex relationships interact in a cost effec-
tive, productive, and innovative manner.

One measure of a successful CCAA workout is the financial health of the corporation
some years later. However, the nature of restructuring procesdings is shifting. such
that the longer term financial health and wealth generating activity ol the debior
may no longer be the only measure of a successful CCAA application. Although the
pubtic policy objectives of the statute remain the same, there are new aclors eniering
the market and new efforis at controlling the process and outcome of a CCAA
proceeding, such that these public policy goals may be at some risk. This 15 most
evident in the discussion of DIP financing in chapter 4, but is highlighted throughout
this text.

Notwithstanding the success of the CCAA in meeling its legislative objective of
Facilitating plans of arrangement and compromise with creditess, the statute 1s nol
without its critics. The skeletal nature of the statute means that the supervising judge
is required to make numerous procedural and substantive decisions during the CCAA
proceedings. There has been some criticismn that this feaves judges with toe much
discretion and parties with too much uncertainty  U.S. lenders, who olien supply
capital for a restructuring. are accustomed to a highly rules-based lending environ-
ment during insolvency and frequently are concerned sbout the lack of codification
under the CCAA.

However. as will be discussed in chapter 3 on the role of the courts. examination of
the casclaw reveals that the role of judges 1s twofold: supervising the proceedings

S Frgemaster Lrd. Re €1999), 11 C.BRL (4 204 (Al Q.B ). Paperny. .. affiomed Royal Beank v
Fracmester Lid. (1999). 11 C.B.R.(4hh) 230, 1999 ABCA 178 (Aha C.AD al paras, {8-23.

For a discussion. sec Janis P Sarra. Creditor Rights and the !’ubh( Interesi. Restructuring fusolvent
Ceorporations (Torento: University of Toronto Press, 20035

Margaret Blair. Owaership and Control: Rethinking Corporale Governence for the Tweniy-Firs
Cenrsrry {Washington, C: Brookings Institute, 1995) at 240

* Andrew Kent, "Comment on Professer Yamauchi®s Paper™ (2004) 40 Canadiun Business L. 295,
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and weighing the prejudice to parties of particular decisions, and tempering the
activities of the most aggressive and powerful parties in the restrucluring process.
The CCAA is a stalute that facilitales bargaining. Bowever, that bargaining occurs
in Light of radically different economic stakes in the financially distressed company,
unequal bargaining power, and frequently, informatios asymmetries. While itis not
realistic 1o expect a level playing field in a CCAA workowt, the courl’s role in
halancing interests and prejudice has become an extremely significant one.

As will be seen thronghout this text, Parliament has addressed the unceriainty
guestion in its proposed amendments to the CCAA in Chapter 47. A number of
current practices of the court will be codified for the first time, enhancing the
ransparency of particular rights and remedies in such proceedings, and arguabty
crealing greater certainly in some cases. At the same time, Parliament has chosen 1o
leave a fair degree of discretion with the court in its exercise of jurisdiction under
the CCAA.

3. Policy Instruments

The primary instrument under the CCAA is 10 grant a stay of proceedings against
the debtor corpoeration so that it has breathing room to develop a going forward
husiness and financial plan with its creditors. The CCAA maintains the siafus quo
in terms of the debtor’s financial relationships for the period of the stay, while the
deblor corporation negotiates with creditors and seeks approval for a pian that will
allow it to continue operating.® It provides a structured environment iz which the
debtor corporation can carry on business and retain control over assets during the
negotiations.* The courts have also held that a public policy objective is to permit
a broad balancing of stakeholder interests in the insolvent corporation.*!

Cne of the objectives of an efficient insolvency system 1s that 1t discourages both
premaiure liquidation and deferred liquidation. Premature liquidation arises because
over-caution by directors and officers in respect of their own lability risk leads to
filing of bankruptcy prematurely, or creditors move to enforce their claims on ali or
substantially ali of the assets without a prior determination of whether there 1s going
concern value in the enterprise. The CCAA provides debtors with a too! to act prior
10 this point as it provides a stay of proceedings without having to become bankrupt
and the temporary stay allows for negotiations with creditors who might otherwise
enforce their claims and prematurely insist that assets be liguidated.* Deferred
tiquidation is where directors and officers have not acted in a timely manner to deal
with the firm’s financial disiress, specifically, to file under the CCAA or under the

W Ouintette Coal Lid, v. Nippen Steel Corp. (1990), 80 C.B.R.{N.S) 98 (B.C. 5.C.).

W Bine Range Resouree Corp., Re (2000), 192 D LR (4th) 281, 20 C.B.R. (4th) 187¢{Ala. C.AF

3 Nova Metal Products Inc. v. Comiskey (Trustee of} (1990), 1 C.B.R. (3d) 101, {sub nom. Elan Corp..
v. Comiskey) 1 OR.(3d) 289 {Ont. C.A.3 Air Canada, Re (2004), 47 C.B.R. (4th) 189 (Ont. S.CJ.
|Commercial Listl]). For a discussion, see Jamis P. Sarra, Creditor Rights and ihe Public Interest.
Restructuring Insolvenr Corporations {Toronto: University of Toronto Press, 2003).

42 A restructuring by the debtor or a going congcern sale by a creditor may provide ecovomic efficiency.
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The hoard is likely to face pressures from both investors and creditors, as there are
no longer sullicient assets to satisly the corporation’s outstanding claims.

1. Contflicts and Contributions

The directors are frequently shareholders themselves, both becausce ol the closely
held nature of many Canadian firms and because good governance practice loday
enerally encourages directors to be remuncrated largely in equity ownership. This
may create some conflicts of interest in how the directors approach their oversight
of the restructuring negotiations. The board may also require a different type of
oversight of their managers. as they are also in a conflict of interest position as they
work through the process. This may necessitate more aggressive oversight. creating
new Lensions between inside and outside directors.

Al the same time, a diverse board with healthy connections o the sector in which
the debtor company operates. may have considerable advice Lo offer in the workout
period. The board has the continuity to appreciate what has worked and whal has
not worked in the past. The diversity of views may offer insights into possible new
injections of equity into the company or the structuring of debt financing, or ideus
about restructuring the operational side of the business. Independent directors can
be purticularly helplul to a chief restructuring officer who takes over management
of the corporation. The courts generally do not interfere with the corporate board of
an insolvent corporation under CCAA proceedings.

In Stelco Inc.. the Ontario Court of Appeal held that the court is not entitled 1o usurp
the role of the directors and management in conducting what are in substance the
company s restructuring efforts. The corporate activities that take place in the course
ol the workout are governed by the legislation and legal principles that normally
apply to such activities. The court is not catapulied into the shoes of the board of
directors or into the seat of the chair of the board when acting in its supervisory role
in the restructuring. The Court of Appeal held that what the court does under section
11 of the CCAA is establish the boundaries ol the playing ficld and act as a referee
in the process. The Court held that the company s role in (he restruciuning. and that
of its stakeholders. is to work out a plan or compromise that a sufficient percentage
of creditors will accept and the court will approve and sanction. In the course of
acting as releree, the court has authority to effectively maintain the status guo in
respect of an insolvent company while it attempts to gain the approval ol its creditors
[or the proposed compromise or arrangement that will be 1o the benelit of both the
company and its creditors. The Court in Steleo Ine. observed that the fact that section
Il did not isell provide the authority for a CCAA judge to order the removal of
directors. however, did not mean that the supervising judge was powerless 10 make
such an order. The Court held that section 20 of the CCAA oflers a galeway Lo the
oppression remedy and other provisions of the Canada Business Corporations Act
(CBCA) and similar provincial statutes.”

Ceanede Business Corporations Actc RS.COTO8S. ¢ C-2d,
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Chapter 47, when proclaimed in force. will amend the CCAA 1o grant the court
power 0 Temove directors. specilying that the court may. on application of any
person ‘nerested in the matter, make an order removing from office any director if
the court is satisfied that the director is unreasonably impairing or is likely 0
unrcasonably impair the possibility of a vizble plun or is acling or likely 10 act
inappropriately as a director in the circumstances.”

2. Fiduciary Obligations during Insolvency

The scope of directors” duties when the firm Is financially distressed was recently
Jecided by the Supreme Court of Canada in Peoples Depurtment Stores.” Prior o
the Supreme Court of Canada judgment in Peoples Department Stores, discussed
helow. Canadian courts had begun o recognize a shift in [duciary obligation at the
point ol insolvency, finding that the directors” duly w a corporation as a whole
exiends 1o noi prejudicing the interests of creditors in an insolvency context.” The
Supreme Court o’ Cunada In Peoples Depariment Stores ruled that the duty of
directors end officers under the CBCA does not change when the corporation is
approaching or is in financial distress, and that directors and officers owe their
fiduciary duties solely to the corporation at all times.® It held that directors owe 4
duty of care to creditors. hut that duty docs nol rise to a fiduciary obligation.
However, in acting in the besl interests of the corporation, the Court held that it may
be legitimate for directors 1o consider the nlerests of sharcholders, employees,
suppliers, credilors, consumers, and the environment.

Courts in the U.K.. Australia and the United Stales have long recognized that
directors must consider the interests of creditors when the corporation 13 insolvent,
although there are differences in opinion as 1o when that obligation arises.”

5 Section 11.5¢1), Chapter 47 {proposed amendment (o the CCAA).

© Peuples Departimesni Stores Ltd. (1997} Inc.. Ke (2003}, [2003] Q.1 No. 505. 2003 CarswellQue 145
(Que. C.A.), teave Lo appeal uilowed (2003), [2003] S.C.C.A. No. 133, 2003 CarswellQue 3487, 2003
Carswell Que 3488 1S.C.C.). affirimed (2004, [2004] §.C.J. No. 64, 2004 CarswellQue 2862, 2004
Carswel! Que 2863 (5.C.C.).

? Peoples Departiment Siores Lid. (1992) fuc., Re (1998). 1998 CarswellQue 3342 [1898] Q.). No.
3571 (Qué. S.C) (Bankrupicy and insolvency Division) (Gregnberz 1., reversed (2003), 2003
CarswellQue 145 (Que. C.AL), feave to appeal allowed (2003), 2003 CarswellQue 3487 (S.C.C,
affirmed (2004), 2004 CarsweliQue 2862 {S.C.Co. Canbopk Distribuiion Corp. v, Borbrs (1999), 45
O.R. (3d) 565 (Onl S.C10 at para, 162 Sidaplex-Plastic Suppliers Ine. v, Elte Group (1998), 40 O.R.
{3d; 563 (Ont. C.ALL See also 1. Ziegel "Creditors as Cororate Stakeholders: The Quiet Revolulion-
an Anglo-Canadian Perspective” (1993343 U T L L 511

s hid.

See Tor example: Winkworth v, Edwend Baron Developmeni Co. (1987 | AVER. (14 (UA& HL. e

Welkerv. Wimborne (1976). 50 A LLR 446 {Australia H.C. Secalso Andrew Keay.,The Dirccior’s

Duty 1o Take inio Account the Inerests of Company Creditors: When is 1 Triggered? (20017 25

Melhourae Universily Law Review 3152 Junis Sarra. “Taking the Corporaie Ship Pust the Plimsoll

Line. Direcior and Officer Liability when the Corporation Foundens™ (20015 10 Iniernational Insol-

voeney Moview 27249
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tn Canadiun Airlines, 1he clause of the CCAA plan that compromised claims against
directors did not make clear that the compromise was only relating 1o claims that
arose prior 1o commencement of the proceedings and failed to make clear that the
compromise excluded cluims excepted by section 5.1(3) of the CCAA. The Court
during the sanctioning process. amended the plan to add words that clarified both
of these statutory requirements.'"™ The pian in that case also released cluims against
third parties such as officers and employees, and the Court held that although the
CCAA does not expressly authorize a releuse of such claims, 1t does not prohibit
such refeases; hence 1t approved the release ol claims.

White section 5.1 of the CCAA 15 heipful, it is often not a central focus for directors,
as they have much less conirol over the outcome of the process than creditors. Jean-
Daniel Breton has questioned the usefuiness of the provisions of the CCAA pur-
porledly prolecting directors, as the fabilities that are most often a cause of concera
for directors are obligations towards employees or lowards governments; and the
conditions giving rise to liability under the statutes creating these directors’ personal
obligations are not present in the context of a restructuring under the CCAA. He
suggests that typically, under empioyment standards legislation, tax laws or suppie-
mentary pension plan legislation, the conditions giving rise o liability on 4 joint
and several basis with the corporation include that the corporation has been sued for
the debt and the judgment was incapable of being satistied, or the company has been
the object of liquidation proceedings or has become bankrupt, and the claim filed
could not be satisfied.'"”

IV. CORPORATE MANAGERS - INFORMATIONAL
CAPITAL OR ENTRENCHMENT?

The role of pre-{iling corporate managers in a CCAA restructuring depends in large
measure on the reasons for the financial distress, the relationship of the managers
with the board, whether there 1s a need for a chief restructuring officer, and some-
times, the views of the most senior lenders.

The CEQ and other officers may be integrally involved in the workoeut, bringing
tmportent informational capital 1o the development of 4 plan of arrangement or
compronise. They can contribute industry or sector expertise; have a firm-specific
understanding of supplier arrangements, operations and collective agreements; and

W Canadion Airlines Corp. Re {20000, 20 C.B.R. (4th) | (Ala. Q.B.). feave Lo appead refused (2000,
2000 CarsweliAlta 919 (Aha. C AL [In Chambers]). affirmed (2000), 2600 CarswellAlta 1556 (Alwa.
C.ALL leave 1o appeal refused (2001, 2001 Carswell Alia 888 (5.C.C.).

See the lext by Jean-Daniel Breton, “Reorganizations: Ohjectives Contemplated and Achieved by
Legislative Changes since 19927 in §. Sarra, ed.. Annual Review of Insolvency Low. 2003 (Toronto:

114

Carswell, 2004). Breton suggests that the specific condition that the corperation has commenced
restructuring proceedings under the B/A or CCAA s not cestomarily mentioned as oneofthetrigeering
conditions. For example, see section 13 1(2) ol the Ontario Basiness Corporations” Act. R.5.00 1990,
chapter B.16, section 323(2) of the Exeise Trav Act, R.S.C 1985, ¢ E-15 as amended. and section 53
of the Quéher Supplenientad Peusion Plans Aci. RS .G chapler R-15.1.
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mauy have a healthy relationship with pre-filing operating lenders. They are [re-
quently also members of the board of directors and stay in that capacity as well.

Equally. however. it may be that the senior officers have significantly contributed
1o the firm’s financial distress and senior creditors. in particular, want some assurance
that the assets will not be further unnecessarily depleted during the stay period Sl
such cases. the debtor corporation (its directors and/or officers) may agree to a chief
restructuring officer (CRO) or other turnaround expert to take over operations and
negotiations lor a plan. Alternatively. the parties may agree that the officers stay in
place for a period. but that the monitor will take a more active role in oversight of
decisions. A furtheralternative is that the parties may seek to have an interimreceiver
appointed within the context of the CCAA proceeding. In such cases. whether or not
officers remain will depend on those who retain or acquire decision making power
during the period of the CCAA proceedings. There is always some degree of man-
ageinent change. Often industry experts are hired. rather than a chief restructuring
officer.

The board ol directors ol the debtor corporation often wants managers (o remain
because ol the contributions they can make or because they have longstanding
relationships as directors. In cases where it 1s important to retain senior officers to
fucilitate the workout. the courts have approved key employee retention plans
(KERPs). KERPs can offer managers significant compensation to remain at the
company. a golden parachute that guarantees their financial security on exit, and
other incentives that encourage these officers to remain with the debtor corporation
pending completion of the workout, and sometimes afterwards. KERPs can prevent
the untimely loss ol skills at a time when the debtor company is trying to continue

o operate. '

However, there are also a number of instances in which officers use their strategic
position to appropriate benefits for themselves. One example. discussed in chapter
4, 1s where managers are negotiating the size of the DIP lacility at the sume time
they are bargaining for their own KERP or exit strategy. In such cascs, there is a
conflict of interest. as the officers may negotiate an excessive amount ol DIP
financing o ensure that the debtor corporation has the financial capacity to meet
their compensation demands. Arguably, the Air Canada case was an example of
this conflict. In other instances. officers bargain terms ol DIP [inancing agrecments
that prohibit the board from replacing them without the approval of the DIP lender.
a strategy that can firmly entrench the olficers and can create the wrong incentive
clffects in terms of how those officers interact with the DIP fender and other stake-
holders. While there are few cases to date in Canada. this is an area that may give
rise lo some litigation.

The Québee Superior Court recently considered the question of inherent jurisdiction
in the context ol a request 1o authorize a priority charge for an employee retention

O Recent amendments W the LRSS Bankrupiey Code have placed new Timitanons on the vse ol KERPS
under Chapter T reorganization proceedings,
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program.'*' In MEI Computer Technology Group Inc., Mr. Justice Ciément Gascon
considered a request for a priming charge [or an employee retention program in 4
CCAA proceeding for four groups of employees. including the project manaugers,
key anulysts, management and the chief restructuring ofticer.'* The debtor sought
a priority charge that ranked behind all existing secured debt but ahead of ali
subsequent security and all unsecured creditors. The Court drew an analogy with
(he tests used to determine whether or not Lo grant priming charges in a DIP [acilily,
finding them helpful o its consideration ol the issue before the courl. The Court
held that it would not exercise its inherent jurisdiction o allow the creation of a
charge in favour of the employee retention program for the following reasons:

= The charge was aimed al guaranteeing the pauyment of base amounts Lo the
emplovees covered, regardless of the outcome of the CCAA proceeding. even
if the CCAA process ended up in liguidation; and thus it was diflicultio justily
the creation of the charge as the caselaw suggests priming orders should be
made only when there exisls a reasonable prospect of restructuring.

« The charge would essentially entail the financing of a salary increase tor
remaining employees by its unsecured creditors. including trade creditors and
employzes; and that it was difficult 1o see how this was just and equitable,
particularly when, as creditors in the same class, they would fikely be paid
jess than 100% ol their claims and many employees had lost theiremployment.

s+ The balance that must exist between interest and prejudice among creditors
of the same class was not present here.

« The burden of the charge was not shared equitably between the debtor’s
creditors; if the charge wus reaily key to the debtor’s ability to restructure, it
was difficult to understand why the charge was created withoul apporiioning
some of the cost 10 secured creditors who would benefit directly from a
success{ul restructuring.

» The cash flow projections were such that there appeared Lo be other practical
ways 10 struclure payments of the base amounts of the employee retention
program and 1o reassure employees so that they stayed. such as tranches to
emplovees over a shorter period.

= Finally. the court was not persuaded that such a charge was necessary to “keep
the lights on”, and therefore it was not a clear cuse warranting the creation ol
an additonal charge.'*

120 AT Computer Teclnoiogy Group Ine. Re (2005), 2005 CarswellQue 3675, [2005] Q). No. 3744
(CQue. 5.0
b2 fhidl.

U fhid, w o para. 26,
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This reasoning helpfully used a set of underlying principles to determine whether
the court should exercise its discretion in the circumstances to grunta priority charge.,

The role of managers is often not visible to participants in the CCAA proceeding.
hecause the “lace™ ol the negotiutor may not be the officer that is calling the shots.
Yet corporate managers can be a pivotal force in either developing the workout plan
or standing in the way ol development of an effective plan.

V. THE ROLE OF THE CHIEF RESTRUCTURING
OFFICER

[n the past 15 years, there has been the growing use ol chicl restructuring officers
(CROs) in CCAA workouts. Irequenty appointed in the initial stay order. This
development is a governance response o creditor concerns that directors that may
have skills appropriate 1o oversee financially healthy corporations may not have the
skills or expertise to deal with a turnaround situation.

The CRO is vested with responsibility to steer the insolvent firm through the ne-
gotiation for a plan and the restructuring process. CROs tend 10 be “turnaround
experts” that take over control of the corporation. replacing most of the functions
of both the CEO and the directors. Algoma Steel, Loewen and Consumers Packaging
Inc. are all recent examples of CCAA cases that utilized « CRO." The appoinument
of a CRO can result in higher creditor confidence, particularly where creditors
attribute the firm’s financial distress to failures of governance. The CRO can also
serve as a buffer between equity investors, directors, officers and creditors, under-
tuking the often tough negotiations required for an eltective workoul. As a new
participant. the CRO has all the advantages of a fresh assessment of the financial
distress and the potential lor relinancing and a viable workout.

In fvaco, the Court permitted the participation of a chiefl restructuring officer in the
sale process of an insolvent company.'** The CRO assessed the various bids und
weighed each against the possibility of a stand alone restructuring. and ultimatcly
made recommendations. The Court held that it would consider the following factors
in examining the appropriate role of a CRO involved in the sale of an insolvent
company: (1) that fairness to all creditors is a pre-requisite o a satistaclory sale
process: (2) that a sale process should not result in one unsecured creditor receiving
a seeret benefit or advantage over other unsecured creditors: (3) that the sale process

12V Conswniers Packaging e Be (2000) Toronto File No. 01-CL-4147 (Ont. S.C 0y M. Forte, “The
Recognition and Roles of the Chief Restructuring Officer in Canadian Insolvency Proceedings™
(2001) 14 Commi. Insolvency Review 4,

5 fvaee dnes, Re 120040, 2004 CarswellOnt 23973 C.BUR. (3thy 33 (Ont S.C L [Commercial List]).
For a general discussion. see Edward Sellers er al.. “Governance ol the Financially Distressed
Corporation: Selected Aspects of the Financing and Governance ol Canadian Enterprises in Cross-
Border Warkouts™ and Geollrey Morawetz, “Under Pressure: Governance ol the Financially is-
tressed Corporation”™. in Janis Sarra. Corporate Governaniee in Global Capiial Markers (CUBC Press.
20103
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must be seen Lo be fair and transparent: and (4) that the sale process ought io be
determined by the court after considering the advice of the monitor. the position of
the insclvent company and the positions ol the creditors. '

. A CRO was successfully utilized in the Consumers Packaging Inc. (CPI) proceeding,

a company that supplied most of the domestic glass bottle market in Canada. It was
publicly lisied on the Toronio Siock Exchange, but 63.6% held by a shareholder
who was also CEC and Chair of the board. CPI faced problems that inciuded a
pension deficit liability, aging capital assets, long-term {Ixed price contracts and
enormous increases in input costs. When the corporation began to experience finan-
cial distress in 2001, the corporate board struck an Independent Restruciuring Com-
mitiee, recognizing the need for an independent assessment of the linancial distress
while preventing a cootrol change and acceleration of financial obiigations that
would have been triggered by debt defaults or dilution of majority shareholder
interest.'” The committee hired a CRO who assumed operational control of the
corporation, facilitated & complex debt wrrangement and going concern sale process
of CPI's principal operating assets under the supervision of the C CAA judge.

The workoutl in Consumers Packaging Inc. uitimately generated a value of $61
million greater than CPI’s estimated liquidation value. The purchaser assumed the
pension plan deficit of $35-45 miltion and other employee obligations.'*® Edward
Sellers observes that the workoul was facilitaled by early recognition that an inde-
pendent commiitee of directors and an independent CRO were needed Lo effectively
assess and implement the corporation’s options for a viable plan. The restructuring
was accomplished by the going concern sale, driven by factors that included vaiue
maximization for almost all interested parties, preservation of supply relationships
for ordinary trade creditors, preservation of more than 2,400 direct jobs, successor
protection of the pension plan, and prevention of major disruption w the glass
container and beverage market in Canada.’™

1. Issues of CRO Accountability

Given that the CRO is a court-appointed officer, the supervision of the court can
ensure a measure of accountability that is normally a function of the relationship
hetween the corporate board and seajor managers. If the CRO ts court-appointed,
arguably it has obligations to the courl and must act neutrally with respect ©
stakeholders. 1f CROs have taken over the oversight or management of the affairs
of the deblor corporation. arguably they aiso acquire a statutory duty of care to
credilors and are required Lo consider the interests of all stakeholders with an interest

12 feaco. ibid.

17 BEdward Sellers ef af.. “Governance of the Financially Distressed Corporation: Selected Aspects of
the Financing and Governance of Canadian Entcrprises in Cross-Border Workouts™, in Janis Sarra,
Corporate Goyvernance in Global Capitaf Markers CUBC Press. 2003) at 38,

13 Thid. at 44,

B fhid. al 45,



