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[, George Mylonas, of the City of Calgary, in the Province of Alberta, affirm and
say that:

1. ['am an officer of Landstar Teamworks Project Management Ltd. (“Landstar”)
and Mylonas Enterprises Ltd. (“Mylonas”, collectively, the “Creditors™)) and as such have
personal knowledge of the matters herein deposed, except where stated to be based on
information and belief, in which case I believe the same to be true. Counsel for the Creditors are
A. Robert Anderson, Q.C. and Michael Bokhaut, of Osler, Hoskin & Harcourt LLP (the

“Creditor’s Counsel”).

2. I make this Affidavit in support of the Creditors’ opposition to the application set
to be heard on September 30, 2013 of Ernst & Young (the “Monitor”), Monitor and Co-
Manager of Foundation Place Capital Inc. (“Foundation Capital”) and Foundation Place Inc.
(“Foundation Place”, collectively, “FPI”), to inter alia, extend the stay of proceedings with
respect to FPI from September 30, 2013 to November 30, 2013 and increase the Administration

Charge from $300,000 to $400,000 (the “Monitor’s Application™).

Background

3. On August 23, 2007, 1252064 Alberta Ltd. (“125”) (as Vendor) and Mylonas (as
Purchaser) entered into “This Option To Purchase and Agreement of Purchase and Sale” (the
“Mylonas Agreement”). The Mylonas Agreement relates to the option to purchase the first floor
of a multi-story mixed use (commercial and/or residential) building (the “Building”) to be

constructed on the Lands (defined below).

4, On August 30, 2007, and pursuant to article 5.6 of the Mylonas Agreement,

Mylonas registered a caveat (the “Mylonas Caveat™) bearing instrument number 071 434 678
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against title to the Lands. The Caveat registered Mylonas’ interest in and encumbrance against
the Lands. The Mylonas Caveat remains registered on title to the Lands. On December 18, 2007,

125 sold the Lands to Foundation Place.

5. On January 30, 2009, Foundation Place and Landstar entered into a Project
Management Agreement (the “Landstar Agreement”), whereby Landstar was contracted by
Foundation Place to supervise and co-ordinate the construction of the Building on property
owned (by that time) by Foundation Place and located at 139 17" Avenue S.E., Calgary, AB (the

“Lands”™).

6. On April 6, 2009, and pursuant to s. 4.4 of the Landstar Agreement, Landstar
registered a caveat (the “Landstar Caveat”) bearing instrument number 091 091 720 against
title to the Property to register its charge against the Property to secure payment of the fee owed

to Landstar pursuant to the Landstar Agreement.

7. On July 7, 2009, (after both the Mylonas Caveat and the Landstar Caveat had
been registered on title to the Lands) a mortgage of $8,500,000 was registered on title, listing the

Mortgagee as Foundation Capital (the “FPI Mortgage”).

8. The Creditors each filed a Proof of Claim against Foundation Place, both of which
were disputed by the Monitor and the Creditors each filed an application (the “Application”)
dated December 19, 2012 to pursue their respective Proof of Claim. Mylonas sought a
declaration that the Mylonas Caveat is valid and estimated to be valued at $650,000 (the
“Mylonas Claim”). Landstar sought a declaration that the Landstar Caveat is valid and is
determined to include a secured claim of $219,715.65 (the “Landstar Claim”). The Application

was set to be heard on July 5, 2013 before The Honourable Justice Yamauchi.
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9. [ am advised by the Creditors” Counsel that on June 24, 2013, the Monitor agreed
to allow the Landstar Claim, subject only to the right of FPI to assert that the Landstar Caveat
should be subordinated to the FPI Mortgage. By way of an order granted by Yamauchi J. on June
27, 2013, the issues to be decided at the Application would be limited to whether Mylonas holds
a valid interest in and/or contractual encumbrance in the Lands and not the monetary value of

such interest.

10. The Application was heard on July 5, 2013 before The Honourable Justice
Yamauchi, and the Reasons for Judgment are found at Exhibit “1”. An order was pronounced

on July 5, 2013 (filed September 10, 2013) and declared that:

(a) The application by Landstar is granted, the Landstar Caveat constitutes a valid
and subsisting caveat registered against title to the Lands, and the Landstar Claim

is allowed as a secured claim in the amount of $219,715.65;

(b) The application by Mylonas is granted, and at this time, Mylonas has a valid
interest in the Lands, and the Mylonas Caveat constitutes a valid and subsisting

caveat registered against title to the Lands.

(the “Order”, found at Exhibit “2”).

Correspondence between Counsel

11. The Monitor is represented by Sean Collins and Walker Macl.eod of McCarthy
Tétrault LLP (the “Monitor’s Counsel”). I am advised by the Creditors’ Counsel that Mr.
Macleod made representations to the Court at the Application that despite the Monitor allowing
the Landstar Claim, a request would be made promptly to Landstar to subordinate the Landstar

Caveat to the FPI Mortgage. Although not directly stated at the Application, it is our
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understanding that such a request would be made to subordinate the Mylonas Caveat to the FPI

Mortgage as well.

12. On July 23, 2013, the Creditors” Counsel sent a letter to the Monitor’s Counsel,
found at Exhibit “3”. This letter requested a summary of what amounts the Monitor claims as
the Administration Charge and a breakdown of the costs that the Monitor has spent to date and

intends on spending in the future in relation to the Lands; and

13. On September 6, 2013, the Creditors’ Counsel sent an email to the Monitor’s

Counsel, found at Exhibit “4”. This email:

(a) requested that if the Monitor decides to extend the stay of proceedings, all
evidence in support of the stay application is to be made by affidavit (pursuant to

the Rules of Court) and not by Monitor’s report;

(b) requested that all application materials, including affidavits, are provided to us

well in advance of the hearing to extend the stay to provide sufficient time to
§ review the materials, question the deponent(s) and obtain examination

transcript(s) in time for the hearing;

(c) reiterated our position that there is no reasonable prospect for a plan of

arrangement in this case; and

(d) advised the Monitor that FPI did not apply for DIP Financing or the

Administration Charge on notice to the Creditors.

LEGAL_CAL:11058060.3




The Monitor’s Application

14. The Creditors” Counsel was served with unfiled copies of the materials in support
of the Monitor’s Application on September 25, 2013 at 3:35 pm, being, inter alia, the Nineteenth

Monitor’s Report, dated September 25, 2013 (the “Nineteenth Report”).

15. The Nineteenth Report indicates that a number of individuals have been working
with Simmons Financial Holdings Ltd. (“Simmons”) regarding a potential joint venture
agreement and are currently negotiating a Letter of Intent (the “LOT”). The LOI has not been
executed, though the Nineteenth Report indicates that the Monitor expects the LOI to be

executed before September 30, 2013.

16. The Nineteenth Report does not attach the LOI and the LOI has not been
presented to the Court in advance of the Monitor’s Application. On September 25 and 26, 2013,
the Creditors” Counsel requested a copy of the draft LOI but the Monitor refused to provide a
copy to the Creditors until such time as the LOI was fully executed and then only if both
Simmons and the Monitor consent to disclosing the executed LOI to the Creditors. The Monitor
provided the Creditors’ Counsel with some details of the LOIL but advised that any terms
provided may be subject to change. The Creditors again contacted the Monitor on September 27,

2013 to discuss the draft LOI but no response was received.

17. The Nineteenth Report omits all of the correspondence between the Creditors and
the Monitor described above and omits the Creditors’ Counsel’s request for the evidence
contained in the Nineteenth Report to be submitted by way of an affidavit, and to be submitted

with sufficient notice to allow for examination of the deponent(s).
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18. The Monitor has not filed any evidence in support of the Monitor’s Application
and despite the specific request from the Creditors, has filed a monitor’s report on very short
notice. The Creditors wish to examine the Monitor on any evidence that is filed in support of the
Monitor’s Application regarding whether the Monitor has been proceeding diligently and in good
faith, whether there is any reasonable prospect for a viable plan of arrangement (or whether any
such plan is doomed to failure), and whether there is a strong likelihood that continuing the
CCAA proceeding would enhance the value of the Lands. The Monitor has not provided its
promised breakdown of the costs that the Monitor has incurred to date or what it intends on

spending in the future.

Value of the Lands

19. An Agreed Statement of Some Facts was filed on June 17, 2013 and found at
Exhibit “5” (the “Agreed Facts”). The Agreed Facts indicate that the value of the FPI Mortgage
far exceeds the value of the Lands (as raw land) and if the Lands are sold as raw land, the

amount recovered will be significantly less than the balance owed under the FPI Mortgage.

20. Foundation Place purchased the Lands from a related entity on December 18,
2008 for $4,500,000. Foundation Capital advanced $5,625,000 to FPI to purchase the Lands, and
the majority of such funds were advanced in 2008. The FPI Mortgage was signed on May 26,
2009 and registered on title on July 7, 2009. It is my understanding that the value of the Lands

currently stands at approximately $1,800,000 - $2,000,000.

Service of FPI’s Initial Application

21. On March 15, 2012, an application was made to grant CCAA protection to

Railside Capital Inc., Railside Industrial Park Inc., Foundation Capital and Foundation Place (the
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“Initial Application”). On March 21, 2012, an order was granted providing CCAA protection
to the above-noted entities (the “Initial Order”). The Initial Application sought and the Initial
Order granted a charge for DIP F inancing and an Administration Charge that ranks in priority to

all other security interests, trusts, liens, charges and encumbrances, statutory or otherwise.

22, The Creditors have no record of being served with the Initial Application or the
Initial Order and the Creditors do not believe that they were served with the Initial Application or

the Initial Order.

23. On May 11, 2012, Jeff Moroz of McLeod & Co LLP (my counsel at that time)
sent an email (found at Exhibit “6”) to the Monitor advising that the Creditors should have been
receiving notice of the CCAA proceedings and requesting that he be served with all future

materials.

24. I make this Affidavit in support of the Creditors’ opposition to the Monitor’s
Application to extend the stay of proceedings to November 30, 2013 or to increase the
Administration Charge that would purport to rank in priority to the Creditors.

AFFIRMED BEFORE ME at the City of
Calgary, in the Province of Alberta,

this o) | day of September, 2013.

A C%gissioner ?ﬁr Oaths in and for the

Province of Alberta

Taylor D. Schappert
Student-at-Law
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THIS IS EXHIBIT Y echemeaeenens
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Sworn before me this..5=. e |
day of . Se gl AD. A2 _;WJUL 05 2013
Y Jee Aenanset. Court of Queen’s Bench of Alberta A
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w Ao Ei6aHbAI Mylonas Enterprises Ltd v Foundation Place Inc, 2013 ABQB 385 CALGARY, Al'?&m

A

Date:
Docket: 1101 17318
Registry: Calgary

In the Matter of The Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36, as
amended
And in the Matter of the Business Corporations Act, RSA 2000, ¢ B-9
And in the Matter of Legacy Communities Inc, Airdrie Capital Corporation and Airdrie

Country Estates Ine, Railside Capital Inc¢, Railside Industrial Park Inc, Foundation Place
Capital Inc and Foundation Place Inc

Between:
Mylonas Enterprises Ltd

Applicant
-and -

Foundation Place Inc and Ernst & Young Inc as
Court-Appointed Monitor of Foundation Place Inc

g

Respondents

Reasons for Judgment
of the
Honourable Mr. Justice K.D. Yamauchi

I Introduction

(1]  The Applicant Mylonas Enterprises Ltd (*Mylonas”) seeks a declaration that a proof of
claim that it has filed with the Respondent Ernst & Young Inc in its capacity as the court-
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appointed monitor of Foundation Place Inc (the “Monitor”) is valid, which requires this Court to
determine whether Mylonas has an interest in lands legally-described as Plan 7157H, Lots 1-3
(the “Lands”).

[2]  As with many matters that appear before the court involving the Companies’ Creditors
Arrangement Act, RSC 1985, ¢ C-36 [CCAA], the parties have requested this Court to render its
decision promptly. The Monitor advises that the issue presently before this Court “must be
resolved” before the various stakeholdeérs can determine how best to proceed with this matter.
This Court has used its best efforts to accommodate the parties' request.

IL. Background

[3] Mylonas was the owner of the Lands. On December 18, 2007, pursuant to an agreement
of purchase and sale between Mylonas, as vendor, and 1252064 Alberta Ltd (“125 Alberta”), as
purchaser, Mylonas sold the Lands to 125 Alberta (the “Original Purchase Agreement”).

[4]  On August 23, 2007, Mylonas and 125 Alberta entered into an agreement, which the
parties called an “Option to Purchase and Agreement of Purchase and Sale” (the “Option
Agreement”), in which Mylonas acquired an “option to purchase” certain property described in
the Option Agreement, which the parties defined as the “Commercial Property.” This Court will
use that same term in these reasons. In essence, the Commercial Property was to be the
commercial component on the main floor of a multi-story, mixed-use project (the “Project”).

[S]  Pursuant to the Option Agreement, 125 Alberta covenanted and agreed to:

A. commence construction within two years of the closing of the Original Purchase
Agreement, being August 23, 2009, with “commence” meaning approvals having been
obtained: Option Agreement art 5.2;

B. provide Mylonas with an occupancy notice not less than 120 days of the proposed
occupancy date for the Commercial Property (the “Occupancy Notice™): Option
Agreement arts 1.1 and 5.3;

C. use its best efforts to make and pursue a subdivision application for the Project as soon as
possible: Option Agreement art 5.4; and

D. use its best efforts to complete the Project within five years of the closing of the Original
Purchase Agreement (being a completion date of August 23, 2012): Option Agreement
art 5.5.

E. once Mylonas received the Occupancy Notice from 125 Alberta, it would have 30
business days to notify 125 Alberta of its intention to exercise its “option to purchase” the
Commercial Property: Option Agreement art 2.1.

“Subdivision” was defined as the subdivision of the Lands into a condominium plan that allowed
for the development of the Project (“Subdivision™).

[6]  The purchase price that Mylonas would be required to pay on its exercise of the option to
purchase was set forth in the Option Agreement art 3.1, which provided:
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3.1 The Purchase Price for the Commercial Property shall be based on the actual
construction costs of the Commercial Property which cost shall include the
proportionate share of the land cost (at the time the option to purchase is
exercised) based on the percentage of the total buildable area plus an
administration fee of 15% of the actual construction cost of the Commercial
Property only (exclusive of GST). Actual construction costs shall be determined
by a quantity surveyor, mutually agreed upon by the parties ...

[7] The obligations of 125 Alberta and Mylonas under the Option Agreement to complete the
sale and purchase of the Commercial Property was conditional on the subdivision of the Lands,

the construction of the Project and the issuance of the Occupancy Notice for the Commercial
Property. Option Agreement art 10.1 says:

The Vendor and the Purchaser acknowledge and agree that the Commercial
Property is not currently subdivided from the Gross Lands by virtue of a plan of
subdivision or other plan or instrument registered at the South Alberta Land
Registration District Office, and that the Obligation of the Vendor and the
Purchaser to complete the sale and purchase of the Commercial Property is
conditional upon the approval of the Municipality of the Subdivision of the Gross
Lands in order to create a separate Certificate of Title for the Commercial
Property. The Vendor agrees to proceed with the Subdivision Application to the
Municipality and to diligently pursue such application and the parties will kee
each other fully informed as to its progress. The Purchaser agrees to assist and
cooperate with respect to the Subdivision Application, which application shall be
made at the sole expense of the Vendor, including executing whatever documents

and applications that are required to advance the Subdivision Application.
[Emphasis added].

[8]  The Lands were consolidated with a separate parcel of property and a new certificate of
title was issued in respect of the consolidated property with the legal description of Plan

1011477, Block 4, Lot 41 (the “Foundation Place Lands”). The “Subdivision” has not yet
occurred.

",~
f?

[9] On August 30, 2007, Mylonas registered a caveat bearing instrument number 071 434
678 in respect of the Option Agreement (the “Caveat”). It did this pursuant to Option Agreement
art 5.6. The Caveat is currently registered against title to the Foundation Place Lands. The Option
Agreement art 5.6 says that Mylonas will postpone its Caveat for the purposes of construction
financing/investor syndication to a maximum amount not to exceed the cost of the Lands and the

necessary construction financing. Otherwise it shall not be required to postpone its Caveat. There
is no evidence of any construction financing.

[10] OnoraboutF ebruary 12, 2008, Foundation Place Inc issued shares pursuant to an
offering memorandum (the “FPI Offering Memorandum”) to raise funds to purchase the Lands
and develop the Project. On or about February 12, 2007, Foundation Place Capital Inc issued
bonds pursuant to an offering memorandum (“FPCI Offering Memorandum”) to raise funds to
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purchase the Lands and develop the Project (collectively, the FPI Offering Memorandum and
FPCI Offering Memorandum shall be referred to as the “Offering Memoranda”).

[11] On December 23, 2007, 125 Alberta entered into an agreement with Foundation Place Inc
to sell the Lands to Foundation Place Inc for $4.5 million (the “Sale Agreement™). On August 23,
2008, 125 Alberta transferred the title to the Lands to Foundation Place Inc. On July 7, 2009, a
mortgage of $8,500,000 was registered on title in favour of Foundation Capital (the “Foundation
Capital Mortgage”). The Foundation Capital Mortgage remains registered against title to the
Foundation Place Lands, subsequent to the Caveat.

[12] Neither Foundation Place Inc nor the Monitor has decided whether to continue with
development of the Lands or to abandon development and sell the Lands as raw land.

[13] The Offering Memoranda lists the Caveat as one of a number of encumbrances registered
against the Lands and identifies specific provisions from the Option Agreement. The Offering
Memoranda indicates that pursuant to the Sale Agreement, Foundation Place Inc became the
assignee (as vendor) of the Option Agreement and is obligated to obtain approvals for
construction of the Project by August 2009. :

[14] Foundation Place Inc took steps towards obtaining the Subdivision, including retaining
Landstar Teamworks Project Management Ltd. (“Landstar”) and applying for a development
permit for the Project. Foundation Place Inc must obtain a development permit before it can
apply for the Subdivision. Landstar provided construction management services to Foundation
Place Inc and assisted with Foundation Place Inc’s development permit application. The
development permit application was successful and Foundation Place Inc is free to obtain the
development permit on paying the necessary bond to the City of Calgary. Foundation Place Inc
has not yet made that payment.

III.  Discussion

[15] Pursuant to section 130 of the Land Titles Act, RSA 2000, ¢ L-4 [LTA], a person claiming
to be interested in land for which a certificate of title has been issued may file a caveat in the
appropriate Land Titles Office. Mylonas claims to have such an interest, so it registered the
Caveat. However, a caveat does not create an interest in land or enhance an existing interest in
land. Rather, a caveat is a statutory protection afforded to a person c/aiming an interest in land
under the LTA and operates as a warning or protection of the alleged interest: Canada Trustco
Mortgage Co v Wycott, 2002 ABQB 399 at para 25. The caveator will only protect a valid and
enforceable interest in land if the claim on which its caveat is based renders that person a “person
interested in land™: L74 s 130.

[16] Does the Option Agreement give to Mylonas an interest in land? The Supreme Court of
Canada described the nature of an option in Canadian Long Island Petroleums Ltd v Irving
Wire Products, [1975] 2 SCR 715, 50 DLR (3d) 265 [Canadian Long Island, cited to SCR]. It
said at 731-32:
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An option gives to the optionee, at the time it is granted, a right, which he may
exercise in the future, to compel the optionor to convey to him the offered
property.

In other words, the essence of an option to purchase is that forthwith upon the
granting of the option, the optionee, upon the occurrence of certain events, solely
within his control can compel a conveyance of the property to him.

[17]  The Monitor argues that because, among other things, the subdivision of the Lands had
not been obtained, Mylonas’ option to acquire the Commercial Property had “not vested.” It
provides this Court with the case of Sprague-Rosser Contracting Co v 572757 Alberta Ltd,
2013 ABQB 205 (Master) [Sprague-Rosser) in support of its position. Sprague-Rosser
Contracting Co (the “Purchaser”) had purchased land from 572757 Alberta Ltd (the “Vendor™).

- The purchase agreement granted the Vendor an option to re-purchase the lands from the

Purchaser if the Purchaser commenced construction and then failed to complete structural
foundation work for an intended project on the lands within twenty-four months of the closing

date. The Purchaser brought an application to discharge the caveat in respect of the option to
purchase agreement that had been lodged.

[18] Master Schlosser said at paras 17 and 18:

Paragraph 20.2 goes on to provide a right to the vendor for an irrevocable option
to repurchase if the structural foundations are not completed within twenty four
months from the closing date. The Agreement does not expressly cover the
eventuality of Sprague-Rosser not constructing a building but the choice not to
build appears to be open to them as the Agreement does not otherwise oblige
them to construct a building. As I read it, it was open to the Purchaser to choose
not to build. The irrevocable option to repurchase only arose if Sprague-Rosser
started construction but did not otherwise comply with clause 20,

Accordingly, the conditions subsequent giving rise to the right to repurchase did
not materialize. At best, there may be a contractual dispute respecting a collateral

agreement. In my view, this is not enough to sustain Caveat 102090959.
[Emphasis added].

(19]  The Monitor argues that while the Vendor could assert a claim for damages against the
Purchaser, the fact that the condition associated with the right to purchase the property had not
materialized was fatal to the caveat registered in respect of the option. This Court does not
dispute the holding of Master Schlosser in Sprague-Rosser, but it is important to note the
emphasized portion of the quotation. The learned Master was repeating what he had said earlier
in his decision, when he said “Nothing in the agreement specifically required the [Purchaser] to
construct a building on the lands”: Sprague-Rosser at para 8. In the case before this Court, 125
Alberta, the purchaser in the case before this Court, had a positive obligation to meet the
requirements set forth in the Option Agreement.
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[20]  Master Schlosser at para 14 also said that “[t]he essence of a right of repurchase is that it
is contingent upon the happening of conditions subsequent,” relying on Paul Perell, Options,
Rights of Repurchase and Rights of First Refusal as Contracts as Interests in Lands, 70 Can Bar
Rev 1 (the “Perell Article”). It is important to note, however, that in Sprague-Rosser, the
Purchaser had no obligation to fulfill anything. Thus, the condition subsequent never
materialized and the Vendor could not force the Purchaser to undertake it. In any event, the
Perell Article only makes that statement as part of its argument.

[21] Many times throughout the Perell Article, the author notes that options to purchase real
property create interests in land. This Court doubts that anyone can challenge that proposition,
given the Canadian Long Island description. In the case with which this Court is dealing, does
the Option Agreement create an option to purchase the Lands? Had 125 Alberta (or its successor
in title, FPI) fulfilled its contractual obligations to obtain the Subdivision, complete construction
of the Project and issued the Occupancy Notice, then the optionee, Mylonas, would either
exercise its option or not. In other words, the option does not arise until certain conditions are
fulfilled. This is a right of re-purchase. However, as the Perell Article says at 7:

...[TThe vendor sells his or her property and reserves a right to repurchase the
property. In this simple form, there is nothing analytically different to distinguish
a right of repurchase from the option contract ...

[22] Ina“complex” right of repurchase, the right of repurchase does not arise immediately,
but will depend on decisions or the conduct or status of the new owner of the land, in this case,
125 Alberta. The Perell Article provides examples of where, if the new owner fails to do
something, such as build something on the property, the right to repurchase is triggered. For
example, had the Option Agreement contained the positive covenant that 125 Alberta had to
construct within a particular period, failing which Mylonas would have an option to repurchase,
this would fall within the example that the Perell Article provides.

[23]  The Perell Article says that complex rights of repurchase are analytically similar to rights
of first refusal where “to become operational, these rights depend upon the decision, conduct or
status of the owner of the land”: Perell Article at 9. This differs from an option to purchase
where the optionee controls the process: Canadian Long Island at 732. In support of this
proposition, the author again refers to Canadian Long Island. The right to purchase the land in
the case of a right of first refusal depends on the vendor’s decision to sell. The vendor might
decide never to sell, in which case, the rights holder’s ability to purchase would never arise.
Martland J said at 732:

[The right of first refusal] did not give to the respondents any present right to
require in the future a conveyance of Sadim's undivided one-half interest in the
land. It was not specifically enforceable at the time the agreement was executed.
The respondents were not given any right to take away Sadim's interest without its
consent. Their right under that clause was a contractual right, i.e., the covenant of
Sadim that if it was prepared to accept an offer to sell its interest, the respondents
would then, and only then, have a 30-day option to purchase on the same terms.
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The contingency in this clause is resolved solely upon the decision of Sadim to
sell.

[24]  Thus, Martland J held that the right of first refusal did not create an interest in land that

was subject to the rule against perpetuities. He went on to say that the right of first refusal could

be enforced by way of an injunction “to prevent Sadim from disposing of the land.” He went on
to say at 737:

In this case Sadim did convey its interest in the land to Long Island, which took
its title with full knowledge of the requirements of the restrictive covenant. This
being so, I do not consider that the position of Long Island as against the
respondents should be improved because Sadim had actually acted in breach of its
commitment to the respondents, by assigning its interest to Canadian Long Island.

This is a proper case for the application of the proposition stated in Fry on
Specific Performance, 6th ed., p. 90:

§ 205. Generally a stranger to the contract is not a proper defendant to an
action for enforcing it. But this general rule is subject to exceptions.

§ 206. If a stranger to the contract gets possession of the subject-matter of
the contract with notice of it, he is or may be liable to be made a party to
an action for specific performance of the contract upon the equitable
ground of his conscience being affected by the notice.

[25]  This tells us two things. First, that the stranger to the contract, if it has knowledge of the
holder of the right of first refusal, could be liable for an action for specific performance. In this
case, FPI took the Lands knowing that it was subject to Mylonas’s rights, Thus, it could be liable
in an action for specific performance. Second, it tells us that the rights holder has an action for
specific performance. This Court will address that issue later in these reasons.

[26] Perhaps because of the finding in Canadian Long Island, the Alberta Legislature passed
the Real Property Statutes Amendment Act, 1985,SA 1985, ¢ 48, s 4, which added the LPA s 63.
That section says that rights of first refusal create equitable interests in land. It says:

63(1) The following are equitable interests in land:

(a) a right of first refusal to acquire an interest in land;

(2) After registration of a caveat under the Land Titles Act protecting an equitable
interest referred to in subsection (1), the equitable interest takes priority in
accordance with section 14 of the Land Titles Act and runs with the land.

[27]  Two Supreme Court of Canada decisions, City of Halifax v Vaughan Construction Co
Ltd, [1961] SCR 715, 30 DLR (2d) 234 [City of Halifax, cited to SCR] and Weinblatt v City of
Kitchener, [1969] SCR 157, 1 DLR (3d) 241, held that complex rights of repurchase create
interests in land in cases where the city conveyed land to a purchaser with a provision that the
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purchaser build on the land within a stipulated time and the purchaser failed so to do. In City of
Halifax the court said at 719:

My opinion is that when ... [the purchaser of the land] acquired the fee simple, it
did so subject to an equitable interest in the land held by the city as a result of [the
right of repurchase].

[28] Even though the Perell Article does not agree with this conclusion, it provides arguments
that would support the conclusion that complex rights of repurchase and rights of first refusal
should be treated in the same manner as options to purchase, thereby providing the potential
purchaser with an interest in land. Because Martland J in Canadian Long Island said that
injunctions are available to enforce the right contained in these instruments, the ability of the
vendor to deal with the property is restrained. An injunction is a proprietary remedy. If the
vendor wishes to free itself from the restraint, it must obtain a release from the owner of the
right, and the owner of the right may demand payment for the release: Perell Article at 24.

[29] As well, the Perell Article argues that if complex rights of repurchase and rights of first
refusal may treated like property, they should be classified as property: Perell Article at 25. The
LPA s 63 now statutorily says that rights of first refusal create equitable interests in land.

[30] Finally, the Perell Article at 26, says that “rights of first refusal and complex rights of
repurchase closely resemble options in their structure and commercial function and arguably
these rights merit the same treatment in law.”

[31] Ifthe LP4 s 63 gives rights of first refusal the status of interests in land, and the common
law gives options to purchase the same status, why should rights of repurchase not have the same
status? They bear trappings of each. The facts of this case make this argument even stronger. In
this case, 125 Alberta (and its successor, FPI) had a positive obligation to obtain the Subdivision
and complete the Project. It did neither. Can it merely “lie in the weeds” and defeat an interest
that it agreed to grant? Is this fair?

[32] The facts before this Court differ from those in the cases it has discussed so far. In those
cases, the holder of the fee simple had a duty to complete construction. If it failed to do so, the
right of repurchase would arise. In this case, the holder of the fee simple, 125 Alberta (and its
successor in title, FPI), had a duty to obtain Subdivision and then complete the Project at which
time the right of repurchase would arise. If it failed so to do, the Monitor argues, Mylonas’s right
to repurchase would never arise. In Pierce v Empey [1939] SCR 247 at 252, Duff CJC said:

It is well settled that a plaintiff invoking the aid of the court for the enforcement
of an option for the sale of land must show that the terms of the option as to time
and otherwise have been strictly observed. The owner incurs no obligation to sell
unless the conditions precedent are fulfilled or, as the result of his conduct, the

holder of the option is on some equitable ground relieved from the strict
fulfillment of them ... [emphasis added].

[33] Inthe Perell Article, the author says at 5:
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... Duff C.J.C.’s statement in Pierce v. Empey leaves room for the operation of
equitable doctrines that relieve the option holder of the obligation to perform
strictly the conditions of the option. In this regard, many cases about options turn
on the issue of whether the vendor, by his or her words or conduct, has waived
strict compliance with the terms of the option or is estopped from asserting that
the option has not been properly exercised.

[34] This Court recognizes that Duff CJC and the Perell Article were discussing strict
compliance in the context of options to purchase. However, this Court could waive strict
compliance in the case of a right of repurchase where the holder of the fee simple has done some
act, or failed to do an act, which would entitle the rights holder to exercise their rights, In Steiner
v EHD Investments Ltd, [1977) 6 WWR 308, 6 AR 113 (Alta SC, App Div), a vendor undertook
to use its best efforts to obtain subdivision of lands, which would permit the purchaser to
purchase a portion of the subdivided lands. The vendor made no reasonable effort to obtain

subdivision, and the court found that the purchaser would have no status to apply for the required
subdivision. The court said at 311-312 [cited to WWR]:

In my view, however, the vendor cannot by failing to apply for subdivision
frustrate the entire agreement, Lord Atkinson, in the Privy Council decision of

New Zealand Shipping Co. v. Société des Ateliers et Chantiers de France, [1919]
A.C. 1 at 9, said this:

...But if the stipulation be that the contract shall be void on the happening
of'an event which one or either of them can by his own act or omission
bring about, then the party, who by his own act or omission brings that
event about, cannot be permitted either to insist upon the stipulation
himself or to compel the other party, who is blameless, to insist upon it,
because to permit the blameable party to do either would be to permit him
to take advantage of his own wrong, in the one case directly, and in the

other case indirectly in a roundabout way, but in either way putting an end
to the contract.

[35] Asaresult, the court held at 314 that “The purchasers have requested and, in my view,
are entitled to an order that the defendant do specifically perform its contract, which is to make a
bona fide application for subdivision.”

[36] The Supreme Court of Canada dealt with a similar issue in Dynamic Transport Ltd v OK
Detailing Ltd, [1978] 2 SCR 1072, 6 Alta LR (2d) 156, [Dynamic Transport, cited to SCR]. In
that case, subdivision approval was a condition precedent to the performance of the obligations
to sell and to buy the real property. The sale and purchase agreement was silent as to which party
would obtain the subdivision approval. The Supreme Court of Canada held that it was the vendor
who has the obligation to obtain subdivision approval by saying at 1084:

In a purchase-and-sale situation, the "person who proposes to carry out a
subdivision of land" is the intending vendor. It is he who must divide his parcel of
land, which has hitherto been one unit, for the purpose of sale. If a purchaser
carried out the actual work in connection with the application, he could only do so
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in the vendor's name and as his agent. The vendor is under a duty to act in good
faith and to take all reasonable steps to complete the sale. I cannot accept the
proposition that failure to fix responsibility for obtaining planning approval
renders a contract unenforceable. The common intention to transfer a parcel of
land in the knowledge that a subdivision is required in order to effect such transfer
must be taken to include agreement that the vendor will make a proper application
for subdivision and use his best efforts to obtain such subdivision. This is the only
way in which business efficacy can be given to their agreement.

[37] The court declared that the sale and purchase agreement was a binding contract, including
the implied term that the vendor will seek subdivision approval. During that time, it allowed the
purchaser to maintain its caveat. This suggests that the Supreme Court of Canada recognized that
the purchaser had an interest in the impugned lands.

[38] In the case before this Court, it was 125 Alberta (and its successor, FPI) that had the
obligation to apply for the subdivision and to construct the Project. Mylonas had no such
obligation and it could not undertake that task. Can 125 Alberta (and its successor, FPI) rely on
their failure to apply for the Subdivision to defeat Mylonas’ rights? Based on the foregoing
cases, it is clear that it cannot and, based on Dynamic Transport, Mylonas may maintain its
interest in the Property through its caveat.

[39] Does the Alberta Court of Appeal’s decision in 1244034 Alberta Ltd v Walton
International Group Inc 2007 ABCA 372, 82 Alta LR (4™ 259 [Walton], change this. Before
discussing Walton, this Court feels it worthwhile to discuss briefly the Supreme Court of
Canada’s decision in Semelhago v Paramadevan, [1996] 2 SCR 415, 3 RPR (3d) 1 [Semelhago,
cited to SCR], which Walton followed. The issue in Semelhago involved an assessment of
damages to which a purchaser was entitled on the vendor’s refusal to complete the sale. It was
not a case in which the Supreme Court of Canada was asked to rule on the issue of whether
specific performance was available in the circumstances of that case. Sopinka J for the majority
acknowledged as much at para 23. Nonetheless, he dealt with the issue of whether specific
performance should have been available in the circumstances before him.

[40] Sopinka J at para 22 noted the tendency of courts to treat real estate as being unique such
that specific performance would be available in the event of breach, and that some courts “have
begun to question the assumption that damages will afford an inadequate remedy for breach of
contract for the purchase of land: ibid. He went on to say:

Specific performance should, therefore, not be granted as a matter of course
absent evidence that the property is unique to the extent that its substitute would
not be readily available. The guideline proposed by Estey J. in Baud Corp., N.V.
v. Brook, (sub nom. Asamera Oil Corp. v. Sea Oil & General Corp) [1979] 1
S.C.R. 633, with respect to contracts involving chattels is equally applicable to
real property. At p. 668, Estey J. stated:

Before a plaintiff can rely on a claim to specific performance so as to
insulate himself from the consequences of failing to procure alternate
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property in mitigation of his losses, some fair, real and substantial

justification for his claim to performance must be found.

[Emphasis added].

[41]  Sopinka J closed by saying at para 23, “In future cases, under similar circumstances, a

trial judge will not be constrained to find that specific performance is an appropriate remedy.”
[Emphasis added].

(42]  In Walton the Defendant Walton International Group Inc (“WIG”) purchased land and
sold 151 undivided interests in the land to investors, hoping later to sell the land to make profit
for the investors. If WIG accepted an offer of sale, each investor had a right of first refusal
entitling them to purchase interests of those investors accepting the offer, on same terms. WIG
entered into an agreement of purchase and sale with plaintiff 1244034 Alberta Ltd (“124
Alberta”). WIG waived the conditions precedent to the sale. One of investors sought to exercise
his right of first refusal. Accordingly, WIG advised 124 Alberta that it was unable to complete
transaction. 124 Alberta filed caveat and lis pendens certificate. The Alberta Court of Appeal
upheld the chambers judge’s dismissal of 124 Alberta’s application for an injunction restraining

the conveyance of the land and the order requiring 124 to remove its caveat and the /is pendens
certificate.

[43]  Berger JA, for the majority, at para 2 repeated the statement from Semelhago that:

.-.[1]t should no longer be presumed that specific performance should always be
granted in the case of contracts dealing with the sale of land. The Court did not
conclude that specific performance will never be available in the case of property
acquired for investment purposes. Rather, the relevant inquiry will be whether the

property is "unique" or whether damages are an adequate remedy. [Emphasis
added].

[44]  The Monitor argues that Mylonas has tendered no evidence that the Lands unique such
that specific performance would issue or that damages are not an adequate remedy. It argues that
the Lands are commercial property and therefore “damages can be awarded to ‘compensate’ the
plaintiff for the diminished quality of his investment’: Domowicz v Orsa Investments Ltd,
[1993] OJ No 2214 at para 68, 15 OR (3d) 661 (Gen Div) [Domowicz).

[45] Walton and Domowicz were cases involving agreements for the purchase and sale of real
property in which the purchaser was seeking to purchase the property for investment purposes. In
Walton Berger JA said at para 13 “On the facts of this case, the purchaser had every intention to

flip the property and/or to acquire it for the purchase price and then sub-divide to home
builders.” Berger JA goes on to say at paras 5-6:

The author of Anger and Honsberger, Law of Real Property, 3rd ed. looseleaf,
(Aurora: Canada Law Book, 2007) points out at p. 23-22 that:

In the post-Semelhago era, purchasers seeking to specifically enforce
contracts for the sale of land in Canada bear the onus of establishing that
damages would be an inadequate remedy in the particular circumstances.
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Should the purchaser be attempting to obtain the lands merely for
investment purposes such onus would be exceedingly difficult to satisfy.

The author adds that the Court must determine the true intentions of the plaintiff
so as to avoid a speculative lawsuit for profit.

[Emphasis added].

[46] Inthis case, there is no evidence before this Court that Mylonas was seeking to flip the
Lands or that it was purchasing the Lands only for investment purposes. Berger JA stated that
whether specific performance is available remains a matter of discretion for the trial judge and
that each situation is to be determined on its facts: Walfon at paras 2-3.

[47] Inthis case, this Court is not dealing with an agreement of purchase and sale of the
Lands, as was the case in Semelhago and in Walton. It is a right of repurchase which, once the
vendor complies with its obligations, will be an option to purchase. Based on the foregoing, this
created an interest in the Lands in favour of Mylonas.

[48]  There is an added wrinkle to the matter before this Court. FPI sought protection from its
creditors pursuant to the CCAA. The Monitor advises that neither it nor FPI has made a decision
about whether to continue with the development of the Lands or sell the Lands as raw land. Ifa
decision is made to sell the Lands as raw land, one wonders whether there is any viable prospect
for a plan of arrangement under the CCA4 because the sale would simply constitute a liquidation
of FPT’s assets that will yield less than the balance owing to Foundation Capital. There would be
nothing left to restructure under the CCA4 and thus, the CCAA might not be the most appropriate
legislation under which the interests of the stakeholders must be dealt: Royal Bank v Fracmaster
Ltd (1999), 244 AR 93 at para 16 (CA). In that case, Foundation Capital might decide to
commence foreclosure proceedings. In that case, Mylonas should be provided with an
opportunity to defend any such action.

[49] Damages, in this case, would not be an appropriate remedy because without the Lands,
there is nothing against which Mylonas may recover its damages. FPI is insolvent and
Foundation Capital, a related corporation, is the entity that would benefit from the discharge of
the Caveat. This is a different situation from that with which the Walfon court was dealing. On
this basis alone, Mylonas has established that damages would not be an appropriate remedy in
the circumstances before this Court.

[50]  For the purposes of this application, this Court finds that Mylonas retains its interest in
the Lands and it may retain the Caveat.
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[51]  Ofcourse, if FPI (or a successor in title) is unable to obtain the Subdivision and complete
the Project, or something similar, the conditions for the establishment of the option might not be

fulfilled and Mylonas’ interest might evaporate. This Court cannot rule on that matter at this
time. Much depends on how matters unfold. :

Heard on the 27" day of June, 2013.
Dated at the City of Calgary, Alberta this 5" day of July, 2013.

K. D. Yamauchi
J.C.Q.B.A.

Appearances:

A Robert Anderson, QC and Michael Bokhau
Osler, Hoskin & Harcourt LLP ‘
for the Applicant

Walker W MacLeod
McCarthy Tetrault LLP
for the Respondents
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ORDER

UPON THE APPLICATION of Mylonas Enterprises Ltd. (“Mylonas”) pursuant to the claims
process order issued in respect of Foundation Place Inc. (“FPI”) on July 5, 2012 (the “Claims
Process Order”) for an order allowing the proof of claim filed by Mylonas against FPI dated
August 21, 2012, as amended on November 19, 2012 (the “Mylonas POC”) and a declaration
that Mylonas holds a'valid interest in and caveat against the lands legally described as Plan
1011477, Block 4, Lot 41, Title # 101 106 898 (the “Lands”); AND UPON THE
APPLICATION of Landstar Teamworks Project Management Ltd. (“Landstar”™) pursuant to
the Claims Process Order for an order allowing the proof of claim filed by Landstar dated August
21, 2012 (the “Landstar POC”) as a secured claim in the amount of $219,715.65; AND UPON
noting the initial order issued under the Companies’ Creditors Arrangement Act (Canada) (the in
respect of FPI on March 21, 2012 that, inter alia, appointed Ernst & Young Inc. as the court-
appointed monitor of FPI (the “Monitor”), the consent co-manager order issued in respect of the
FPI on May 10, 2012 (the “Co-Manager Order”) and the Claims Process Order; AND UPON
noting the Notice of Dispute issued by the Monitor pursuant to the Claims Process Order in
respect of the Landstar POC daled November 28, 2012 (the “Landstar NOD”) and the Mylonas
POC dated November 28, 2012 (the “Mylonas NOD™); AND UPON both such applications
being opposed by the Monitor; AND UPON reading the Affidavit of George Mylonas, sworn on
December 19, 2012, the Supplemental Aftidavit of George Mylonas, sworn on March 26, 2013,
and the Agreed Statement of Some Facts, filed June 17, 2013; AND UPON reviewing the
Amended and Restated Order granted June 27, 2013; AND UPON this application having come
on for argument on June 27, 2013; AND UPON having heard counsel for Landstar, Mylonas and
the Monitor:

IT IS HEREBY ORDERED, DECLARED AND ADJUDGED THAT:

1. The application by Landslar in respect of the Landstar POC is granted and the Landstar
POC is allowed as a secured claim in the amount of $219,715.65;

2. Landstar’s caveat bearing instrument number 091 091 780 constitutes a valid and
subsisting caveat registered against title to the Lands;

3. The application by Mylonas in respect of the Mylonas POC is granted and at this time:
a. Mylonas has a valid interest in the Lands; and

b. Mylonas’ caveat bearing instrument number 071 434 678 constitutes a valid and
subsisting caveat registered against title to the Lands (the “Mylonas Caveat”);

027052/451827
MT DOCS 12701040v2
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4. This Order may be approved via electronic means.

N

Tﬁe’Honourable Mr. Justice K.D. Yamauchi

APPROVED AS TO ORDER GRANTED:
MCCARTHY TETRAULT LLP

oy ae

Per: Walker MacLeod
Counsel for Emst & Young Inc. as Court
appointed Monitor of Foundation Place Inc.

027052/451827
MT DOCS 12701040v2
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IN AND FOR THE PROVIRCE OF ALPERTA

calgary July 23,2013 A. Robert Anderson
Direct Dial: 403.260.7004
Toronto randerson@osler.com

Our Matter Number: 1138935

Montréal

WITHOUT PREJUDICE

Ottawa

New York By Electronic Mail

McCarthy Tétrault LLP
421-7th Avenue SW
Suite 3300

Calgary AB T2P 4K9

Attention: Walker W, MacLeod

Dear Sir:

Re:  Applications by Landstar Teamworks Project Management Ltd.
(“Landstar”) and Mylonas Enterprises Ltd. (“Mylonas”)
" Action No. 1101-17318

Further to the court appearance before Yamauchi J. on June 27, 2013 and the Reasons for
Judgment filed July 5, 2013, attached please find a draft form of order for your review
and approval.

We understand from your representations to the Court that the Monitor intends to make a
F request for Landstar to subordinate its caveat (the “Caveat”) and we anticipate receiving
| the Monitor’s request shortly. If the Monitor elects to make a subordination request,
kindly advise in your request if the Monitor is requesting that Landstar subordinate its
Caveat to the mortgage currently registered on title (the “Foundation Capital
Mortgage”). As we have already advised, Landstar’s position is that it is not prepared,
willing, nor obligated to subordinate its Caveat to the Foundation Capital Mortgage.

In the event the Monitor requests that the Caveat be subordinated to the Foundation
Capital Mortgage, we request that the Monitor file its application quickly in order to
resolve this issue as soon as possible. Currently, we do not expect to file additional
materials and intend to rely on the materials already filed and any future correspondence
relating to the Monitor’s subordination request.

Please provide a summary of what amount the Monitor claims as the Administration
Charge and a breakdown of the costs that the Monitor has spent to date and intends on
spending in the future in relation to the Lands. In the event that the Monitor elects not to
develop the Lands, this CCAA proceeding is not the appropriate forum to deal with this

LEGAL CAL 109583392
OAL.! osler.com
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kind of liquidation and it is not clear what amounts spent by the Monitor, if any, have
preserved this asset for the benefit of stakeholders. Further, the Monitor has acted as a
litigant throughout these proceedings and appears to have favoured the interests of one
group of stakeholders to the detriment of our clients. We reserve the right to apply to
limit any amount for which the Lands will be charged for costs incurred by the Monitor
that have not benefitted all stakeholders including our clients.

Yours truly,

v

FOF : A. Robert Anderson, Q.C.

RA:jp
Enclosure

cc: Sean F. Collins, McCarthy Tetrault LLP (via email with enclosure)
Neil Narfason, Ernst & Young LLP (via email with enclosure)
Cassie Riglin, Ernst & Young LLP (via email with enclosure)
Michael Bokhaut, Osler, Hoskin & Harcourt LLP (via email with enclosure)
George Mylonas (via email with enclosure)
Randy Mabbott (via email with enclosure)

R

s
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* Bokhaut, Michael

From: Anderson, A. Robert

Sent: Friday, September 06, 2013 4:21 PM

To: MacLeod, Walker W. Ld[o

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.cgfn)ﬁqjgkgg@g&gga@ggf}ﬁ_“m;w “

Bokhaut, Mlqhaei referred to in the Afjidavit of

Subject: RE: Foundation Place Inc. ‘- . «
~Laeoqe. Mylonas. ...
Sworn before me f%ig..&;} ..............

Walker, . 20

In the fourth sentence of the email below, there is a typo. It should read:  day ij 36@*2{‘{‘&}%{;49 WiS/GN

4 A e

In our clients’ view there is no reasonable prospect ot a plan of arrangement 1ﬂﬂﬁ%§§§¢ ey e3P
exercise their right to question any deponent(s) on any evidence which may be filed in support of any
application to extend the stay.

Thanks,
Robert

From: Anderson, A. Robert
Sent: Friday, September 06, 2013 4:05 PM
To: 'MaclLeod, Walker W.

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com); Nick.JB.Purich@ca.ey.com; Bokhaut, Michael
Subject: RE: Foundation Place Inc.

Walker,
Thanks your note.

Please ensure we are served with notice of any application to extend the general stay which, unless
extended will expire on or about September 30. If the Monitor decides to apply to extend the general
stay, please ensure that all evidence in support of the stay application is by affidavit (as the Rules
require) and not by report. In our clients’ view there is any reasonable prospect of a plan of arrangement
in this case and they expect to exercise their ri ght to question any deponent(s) on any evidence which
may be filed in support of any application to extend the stay. Please ensure that all application materials
including affidavits are provided to us well in advance of the hearing so that we have sufficient time to
review the materials, question the deponent(s) and obtain examination transcript(s) in time for the
hearing,

We note you comment that the Monitor is unaware of any application for additional DIP financing. As
far as [ am aware, FPI did not apply for DIP/interim financing on notice to our clients and if so could not
obtain an order priming our clients’ prior security (CCAA s. 11.2(1)).

Please let us know as soon as possible whether and if so when the Monitor will apply to extend the
general stay. [f there will be no application to extend the stay please advise what involvement, if any,
Ernst & Young Inc. will have following termination of the CCAA proceedings. Specifically, does it

anticipate being appointed as a receiver or bankruptcy trustee of FPI?
Regards,

Robert

From: MaclLeod, Walker W, [mailto:wmadeod@mccarthy.ca]

Sent: Wednesday, September 04, 2013 5:02 PM

To: Bokhaut, Michael

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com); Anderson, A. Robert;
Nick.JB.Purich@ca.ey.com

Subject: RE: Foundation Place Inc.
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Michael, thanks, we are agreeable to the form of order you have provided and | have endorsed and
attached same to this email. In respect of your other inquires, and as per our letter of August 9 (a copy
of which is attached), if a postponement request is made in respect of the Landstar caveat it will be
made by FPI. The Monitor is also unaware of any application that will be brought for additional DIP
financing.

Thanks,

Walker Macleod

Assaociate | Sociétaire

Bankruptey & Restructuring | Faillite et restructuration
T: 403-260-3710

C. 403-463-1207

F: 403-260-3501

£: wmacleod@mccarthy.ca

McCarthy Tétrault LLP
Suite 3300

421 - 7th Avenue SW
Calgary AB T2P 4K9

Please, think of the environment hefare printing this message.

From: Bokhaut, Michael [mailto:mbokhaut@osler.com]

Sent: Tuesday, August 27, 2013 10:49 AM

To: Macleod, Walker W.

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com); Cassie.Riglin@ca.ey.com; Anderson, A.
Robert

Subject: RE: Foundation Place Inc.

Walker,

Further to my voicemail just a few minutes ago, we do not agree with including paragraph 4 since no
such order was made and we disagree that the order should reference the language in paragraph 51
because paragraph 51 is obiter. Paragraph 51 discusses a clearly hypothetical situation whereby if FPlis
unable to obtain Subdivision and complete the project, then the conditions for the establishment of the
option might not be fulfilled and Mylonas’ interest might evaporate. The Judge then adds that “This
Court cannot rule on that matter at this time.”

| note that there is some additional obiter found at paragraph 48 of the Judgment whereby the Judge
indicates that if the Monitor elects to sell the Property as raw land, the CCAA might not be most
appropriate legislation under which the interests of the stakeholders must be dealt. We didn’t include
this obiter in our original order and don’t propose to include this language at this time, because it is
obiter and should not be found in the Order.

Further, the form order states that Mylonas has a valid interest in the Lands and a valid caveat at this
time, so the order does not preclude the Monitor from making a subsequent application to attempt to
defeat Mylonas’ interest.



Attached is a revised copy of the Order, with your proposed paragraph 4 removed (| found one small nit
which I've changed as well).

We have heard a rumour that the Monitor is preparing an application for additional DIP financing.
Please confirm if the Monitor is bringing such an application and when the application is set to be heard.

We have been waiting since our last attendance at court for the Monitor to bring its promised
application to postpone the Landstar and Mylonas caveats. | recall you indicated to Yamauchi J. atthe
application that the Monitor would be bringing a postponement application shortly. Please advise
whether or not the Monitor will be bringing its application to postpone the Landstar and Mylonas
caveats, and if so, when.

Thanks,

-Michael

Michael Bokhaut
Osler, Hoskin & Harcourt LLP
Direct Dial: 403-260-7023

From: Macleod, Walker W. [maHto:wmadeod@mccarthy.ca]
Sent: Monday, August 19, 2013 9:07 AM
To: Bokhaut, Michael

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com),‘ Cassie.Riglin@ca.ey.com; Anderson, A.
Robert
Subject: RE: Foundation Place Inc.

Michael, thanks for your voicemail message in respect of the form of order. The proposed language in
paragraph 4 of the order flowed from paragraph 51 of the reasons for judgment (1 think that the specific
terminology that was used by the court was that the interest might evaporate at a later date).
Ultimately in considering your comments | do think we need some language in the order that provides
clarity in respect of this point —if you want it to reference the specific language from paragraph 51
and/or have alternative language on that issue we are of course open to revising the language of the
order.

Thanks,

Walker MacLeod

Associate | Sociétaire

Bankruptcy & Restructuring | Faillile et restructuration
T:403-260-3710

C: 403-463-1207

F: 403-260-3501

E: wmacleod@mccarthy.ca

McCarthy Tétrauit LLP
Suite 3300

421 - 7th Avenue SW
Calgary AB T2P 4K9

Please. think of the environment before printing this message.
L L ¥ 4
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From: MaclLeod, Walker W.

Sent: Saturday, August 10, 2013 6:32 PM

To: 'Bokhaut, Michael'; Anderson, A. Robert

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com); Cassie.Riglin@ca.ey.com
Subject: RE: Foundation Place Inc.

Michael, thanks — a revised form of order and a redline to your version are attached.

Walker MaclLeod

Assaciate | Sociétaire

Bankruptcy & Restructuring | Faillite et restructuration
T: 403-260-3710

C: 403-463-1207

F: 403-260-3501

E£: wmacleod@mccarthy.ca

McCarthy Tétrault LLP
Suite 3300

421 - 7th Avenue SW
Calgary AB T2P 4K9

Please. think of the environment before printing this message.

From: Bokhaut, Michael [mailto:mbokhaut@osler.com]

Sent: Friday, August 09, 2013 4:19 PM

To: MacLeod, Walker W.; Anderson, A. Robert

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com); Cassie.Riglin@ca.ey.com; Anderson, A.
Robert; George Mylonas; Randy Mabbott

Subject: RE: Foundation Place Inc.

Walker,
Further to your request, attached is the form of order in word format.

-Michael

Michael Bokhaut
Osler, Hoskin & Harcourt LLP
Direct Dial: 403-260-7023

From: Macleod, Walker W. [mailto;wmacleod@mccarthy.ca]

Sent: Friday, August 09, 2013 3:49 PM

To: Bokhaut, Michael; Anderson, A. Robert

Cc: Collins, Sean F.; Neil Narfason (Neil.Narfason@ca.ey.com); Cassie.Riglin@ca.ey.com
Subject: Foundation Place Inc.

Michael/Robert, further to your letter of July 23 please see the attached correspondence.

Walker MacLeod
Associate | Sociétaire
Bankruptey & Restructuring | Faillite et restructuration
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T:403-260-3710

| C. 403-463-1207

- F.403-260-3501
£ wmacleod@meccarthy.ca

McCarthy Tétrault LLP
Suite 3300

421 - 7th Avenue SW
Calgary AB T2P 4K9

Please, (hink of the environment before printing this message
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This e-mail may contain information that is privileged, confidential and/or exempt from
disclosure. No waiver whatsoever is intended by sending this e-mail which is intended only for
the named recipient(s). Unauthorized use, dissemination or copying is prohibited. If you receive
this email in error, please notify the sender and destroy all copies of this e-mail. Our privacy
policy is available at www.mccarthy.ca.

DR R R L L R R Ly

This e-mail message is privileged. confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié. confidentiel et
soumis a des droits d'auteur. [l est interdit de {'utiliser ou
de le divulguer sans autorisation.
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o I~ . CLERK OF THE COURT
THIS IS EXHIBIT ”w) ........ FILED
referred 1o in the Affidavit of

&
(Trocge. Mylenas..... JUN 17 2013
- . ] UDICIAL CENTRE
Sworn before me this..=.\ v

OF CALGARY
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; } S AGREED STATEMENT OF SOME FACTS
TCOMBISEION
N?;?;YD%GOBRL!?H%%ROQ‘!HCE OF ALBERTA IN THE MATTER OF THE COMPAN]ES’
CREDITORSARRANGEMENTACT, R.S.C. 1985,

c. C-36, as amended

AND IN THE MATTER OF THE BUSINESS
CORPORATIONS ACT, R S.A. 2000, ¢. B-9

AND IN THE MATTER OF LEGACY
COMMUNITIES INC., AIRDRIE CAPITAL
CORPORATION and AIRDRIE COUNTRY
ESTATES INC., RAILSIDE CAPITAL INC.,

RAILSIDE INDUSTRIAL PARK INC,,
FOUNDATION PLACE CAPITAL INC. and

FOUNDATION PLACE INC.
APPLICANT: LANDSTAR TEAMWORKS PROJECT
MANAGEMENT LTD. / MYLONAS
ENTERPRISES LTD.
RESPONDENT: FOUNDATION PLACE INC. and ERNST &
YOUNG INC. as Court appointed Monitor of
FOUNDATION PLACE INC,

AGREED STATEMENT OF SOME FACTS

1. Below is a summary of some, but not all of the facts relevant to this Action and

agreed upon between Landstar Teamworks Project Management Ltd. (“Landstar”), Mylonas

Enterprises Ltd. (“Mylonas”), Foundation Place Inc. (“FPY”) and Ernst & Young Inc. as Court
appointed Monitor of FPI (the “Monitor”).

G T

2. FPI purchased the Lands from 1252064 Alberta Ltd. (“125”) pursuant to a
purchase and sale agreement entered into on December 18, 2007 (the “Purchase Agreement”)

for a total of $4,500,000. Attached as Appendix “A” is a copy of the Purchase Agreement.

3. Foundation Place Capital Inc. (“Foundation Capital”) and FPI entered into a
loan agreement pursuant to which Foundation Capital advanced $5,625,000 to FPI (the “Loan™)
for the purposes of acquiring a parcel of land located at 133 — 17 Avenue S.E. (the “Lands”).

The Loan was advanced from April 2008 —~ August 2011 and the majority of the Loan
($4,525,000) was advanced in 2008.

LEGAL CAL:10907242.2
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4, The mortgage of $8,500,000 registered against title to the Lands on July 7, 2009
(Registration Number 091 191 225) was signed on May 26, 2009.

5. The Monitor anticipates that if the Lands are sold as is (raw lands) that the

amount recovered will be significantly less than the balance owed to Foundation Capital,

6. No decision has been taken by FPI or the Monitor whether to continue with

development of the Lands or to abandon development and sell the Lands as raw land.
DATED at Calgary, Alberta, this 14th day of June, 2013.

AGREED ON BEHALF OF LANDSTAR AGREED ON BEHALF OF ERNST &
TEAMWORKS PROJECT MANAGEMENT YOUNG INC. as Court appointed Monitor of
LTD./MYLONAS ENTERPRISES LTD. FOUNDATION PLACE INC.

OSLER, HOSKIN & HARCOURT LLP MCCARTHY TETRAULT LL

w [P /”’?.,/Z%M

Michael Bokhaut N Walker MatT eofl

LEGAL _CAL:10907242.2
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Appendix “A”

s
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COMMERCIAL REAL ESTATE » 131968Decl?
PURCHASE CONTRACT Purchase Contract Number

This form waw devaloped by the Alborta Real Bstara Assovistion
for the uss of its members and ™ay not be altered eluctranically by any person,

i
PART A - OFFER TO PURGHASE
This Contract is between :
THE SELLER H— THE BUYER

Name 1252064 Alberta Ltd. Name Foundation Place Ing,

1
1
i
¥

Name

1 THE PROPERTY S e S Mmoo ememm—n

1.1 The Properly Is the Land, Butklings, Accepted Tenances,
located at: :
Municipal Address: 133 - 17 Ave. SE, Calgary |

Attached Goods. (uness exc!ua) andlcluded Unattached Gooda

Legal Description: Plan 7157FH ; Block Lot/unit_L-3
H

Tie(s) # 071 434 677 ; - A copy of the existing TRIa(s) attached hereto a3 Schedule "A”.
¥ Condominium Property, legal description snd detalls &3 described in Commercial Condominium Property Schedule (attached),

1.2 All Attached Goods (fidures) excapt for: !
]

1.3 No Unattached Goods {spesific chattels) excapt for:

t
1.4 Tifle to the Property shall ba subject to any reservationsiand exceptions stated on the Certificata of Tiie, non-financial obligations
now on Title such as easements, utllity rights-of-way, covenants and conditons that are normally found registered against property
of this nature, and non-financlal encumbrances which have bean accapted by the Buyer (the *Permitied Encumbrances™). Unloss
otherwise agresd in writing, the Title shall be free and cfear of all other liens, encumbrances, regisirations and obligations except

those impiied by law, H
The Buyer agrees to accept the following Parmitted Encumbrances:
i

The Buyar agrees to accept the following tenancias (the “Acceptad Tanancles”):

i
2.1 The Buyer and the Seller agrea to act cooperatively, rezonably, diligently and In good faith,

2.2 The Buyer herelry offers to purchase the Property for this sum of § 4,500,010.00
Four Million Five Hundred Thousand Ten | Doliars (the *Purchase Price”),

2.3 Other than the Deposits, the Buyar shall pay the Pun:hfase Prica by certiffied cheque, lawyers trust cheque, bank draft or other
agresd value as follows: H

$.10.00 ; initial Deposit
$ , Additional Deposit
$ 5 Assumption of Mortgage/Agresment for Sale
i {approximate principal balance)
$ , New Fipancing
s : Seller Financin
’ {as per attachad Financing Schadule
8 , Other Value
$ 4,449,990.00 Balance Owing
3 4.500,000.00 . ' Purchase Price
: t 2 {plus GST, if applicable)
Selier's Intals Buyers intiais
© Janusry 2008 The Alberta Fsal Extate Associalion . Page tof 8
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Commercial Raal Estato Purchase Contract: Pert A - Offer to Purchase Purchase Contract # 731968Dec17

24 In addlifon {o the Purchase Price, the applicable 68T will be paid by the Buysr. On or bafore the Gompistion Day, the Buyer may
confim to the Saller's tawyer that i Is registered for the purposes of Part 1X of the Exclse Tax Act {Canada) (the "Act") and will
provide its registration number. In that event, the Buyer covenants to assume liabllity for applicable GST accruing with respect to
the contemplated transaciion and further covenants { pay the applicable GST Immediately after the Campletion Day or to
complete, sign and file such forms, filings or reports required by the Act within the prescribad tima limits. Tha Buyar agreas to
indemnify and save harmiess the Seller from and againgt ol Hability, fines, penalties, costs, expenses and interest, Including legal
foas and disbursements on a sollchor/cllent full Indemnity basls, which the Saller incurs or mey incur as a result of or ariging out
of a default by the Buyer of lts obligations described In his paregraph, If the Buyer does not confirm that it Is a registrant under
Part IX of the Act on or bafora the Completion Day, theh the Selier wil collact from the Buyer, the Buyar will pay the applicable
GST and tha Saljer will then remit the GST amoynt ag raquired by the Act.

Jo DEPOSITS S e b SR R e e e

3.4 The Initial Deposit shall be delivered in trust to 12520 4 Alberta Ltd,
Unless otherwlse agreed In writing, the Inftial Deposit shiall socompany the affer.

3.2 Any Addifional Deposits shall be defiverad Intrustto
as follows

3.3 In the event that either Deposit(s) are undelivered or retumed by the financial institution a3 funds not clearad or non-sufficient
furds, then the Buyer must replace the Depouli(s) by caertified cheque, monsy order or bank draft within two (2) Business Days of
being notified that the Deposis did not dear. if the Buyef falls to provida the Deposit(s), the Seller may, at its disoretion, terminate
the Contract by notica In writing to the Buyer within twoi(2) Business Days.

3.4 Uniess otherwise agreed In writing, no Interest on tha Deposits shafl be paid to the Seller or the Buyer.

3.8 The Deposits shall ba held in trust for both the Seller and the Buyer and shall be;

(a) applied against tha Commission (as defined in the Commercial Real Bstato Listing Contract or any other commisalon
agiesment signed by the Sefler) and paid directly out of trust to the brokerage(s) when the Commission Is eamed in
accordance with the tenms of the Listing Contract or:other commission agreement signed by the Saller:

() returned forthwith to the Buyer If this offer Is not accepled and the cheque has not basn deposited;
() refunded forthwith to the Buyer if thig offer Iz not ﬂeogpted and the Buyer's cheque has cleared the brokerage’s trust sccount;

(d) refunded forthwith to the Buyer upon the Buyer's chpque clearing the brokerags's trust account if a condifion is not satisfied
of waived {as par Section 4) or the Seller falls to petform this Contract: and

{8} forfeited 10 the Setler if this offer is accepted and allgcondmons ara aatisfiud or waived and the Buyer fails to perform on this
Contract, :

3.8 The brokerags holding the Deposits is further directsd and suthorized o pay that portion of the Deposits exceeding tha
Commission in trust 1o the Seller's awyer no later than fwo (2) Business Days prior to the Complation Day.
3.7 Hthers Ie & dispute betwsen the Seller and the Buyer as to entitlement to the Deposits then:
(8) tha brokerage holding the Depashs shall roview thé ciroumstances, determine antitement and pay the money to the party
wha is entitlgd to the Deposit; :

g (b} ifno reasonable concluslon can be made in ragard t \ (a) above, the brokerage shall notify the parties 1o the Contract In writing

and shall pay the money into & lmwyer's trust acco
() tha parties agree to allow the lewyer and/or the brdkerege to deduct from the Deposit a reasonable fee and costs Incurred
for dealing with the Deposit; :

(@) & brokerage and/or lawyer acting in good faith under this clause shall not be liable to eithar party for any damages associated
with the handling of the Daposit except as arising fiom the negliganca of the brokerage or lawyer.

4.4 Buyer's Conditions: The obligations of the Buyer dexg'aibad in this Contract ara subjoct fo the satisfaction or waiver of the
following conditions precedent, if any. These conditions are incerted for the sole and exclusive benefit and advantage of the Buyer,
The satisfaction or weiver of these conditions will be d termined in the sole discretion of the Buyer. The Buyar sgrees {o use
reagonable efforts to satisfy these condiions. Thase conditiona may only be satisfi walvad by the Buysr giving written nofice
(the "Buyer's Notice™ to the Seller on or bafore 5 p.m. onthe E% day of .

{the "Buyer's Condition Day"). if the Buyer fails @ the Buyer's Notice to the Seller on or before the Buyars
Conaition Day, then this Contract will ba ended and the Initial Depostt plus any eamed Interest will be retumed to the Buyer and
all agreements, documants, materials and writlen Information exchanged between tha parties will be retumned to the Buyer and
the Ssllar reapectively, !

Within {free (3) Business Days of the Final Signing of thls Contract (Section 18), the Seller wil provide to the Buyer trua copies
of all agreements/documents/materials which reasonabl i relata to the Property and the Buyer's Conditions and which are In the
possassion of the Seller or under its conirol (the "Docménis'). The Documents are required by the Buyer i order for it to decide
whether the conditions are satisfied or should be walvasi, Any delay by the Seller in providing the Documents will extend the
Buyer's Condition Day, !

{#) Financing Condition: The Buyer being able io arrange 8 new marigage loan upon terms acceptabla to the Buyer and/or the
Buyer being approved 10 ageume & isting mortgdge loan uponztma acceptable to the Buyer.

Salers infisks Buyer's Inifizls
: u Faga2of8
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Commercial Reel Estate Purchase Contract Part A - Offer to Purchase Purchase Contract # 731968Decl7

(b) Due Diligence Conditions:

(i} acceptable physical viewing/inspection of the Property;
(h accepiable revisw of legal titls for the Property snd any Unattached Goods;
{ (i) acceptable review of any Permitted Encumbrances;
{v) sceepabie review of Accepted Tenancles;
() acceptable raview of finandial records and statements respacting the Proparty and any operaling agreoments that the
Buyer is to sasume;
(Vi) accepiable review of ait enginesring, mechanlcal, elactrical, plumbing, roof, heating, ventitation, construction or simiiar
Teporis, studios, assessmants, plans, drawings, spedifications, carrespondencea or work orders;
{vil} acceptable review of all environmental repons;
(viil} acoeptable review of all real property reports; and
{ix)" ascceptabls review of the following edditiang! agreamanta/documenis/matearials:

4.2 Salisr's Conditions: The obligations of the Seller described In thls Contract are subject 10 the satisfaction or waiver of the
following conditions precadent, if any. Thase conditions are Insarled for the sole end exclusive benefit and advantaga of the Sellar.
The satisfaction or waivar of thase Conditions will be datermined in the sole dizcration of the Seller. The Seller agress to use
reasopable efforis o satisty theso conditions, These conditions may onty be satisfied or waived by the Seller giving written notice
(the "Se) CSS Notice™) to the Buyer on or before % p-m. onthe day of .
© {, {the "Saller's Condition Day"). If the Seller fails foQive the Sellar's Nolice 10 the Buyar on or before the Seller's
Condition Day, then this Contract wi be ended and the Initlal Deposit plus any eamad Interest will be retumed to the Buyer and
all agreaments, documents, materials and written information exchanged butween the parties will be returmed o the Buyer and
the Seller respectively.

o,

4.3 Subjectio clauses 4.1 and 4.2, the Buyer and the Seiler may glve written notica to the other parly on or before the stated Condition
Day advising that a Condition will not be walved, has not been satisfied and will not be satisfied on or bafore the Condition Day.
if that notice Is given, then this Contract Is ended upon the giving of that notice.

5.1 The rik of loss or damags to the Property shall lle with the Seller until the Purchase Prica la pald according to the termns of this
Contract, ifloss or damage to the Properly ocours before the Selleris pald the Purchase Price, then any insurance proceeds ahall
ba held in trust for the Buyer and the Seller acoording to thel intereats In the Property.

6 SWARRANTIES AND REPRESENTATIONS

8.1 The Sellar reprexants and warrants 1o the Buyer that:
(8) the current usa of the Land and Buildings complies with the exdsting municipal land use bylaw;

(&) the Buildings end other improvements on the Land are not placed partly or wholly on any easement or utijity right-ofway and
are antirely on the Land and do not encroach upon neighbouring lands, except where an encroachment agreementis in place;

(c) the Iocation of Bulldings and other improvements on the Land complios with afl ralevant municipal bylaws, regulations or
relexations granied by the appropriate municipality prior o the Completion Day, or the Buildings and other Improvemsnts on
the Land are “non-conforming bulldings® as that term is defined In the Municipal Governmant Act (Alberts),

(d) 1o the bust of the Sellers knowledge, there is no lsgal action oulstanding with respact to the Proparty;

(e} the Beller is not in breach of any contract with respedt {o the Property;

() the Seller Is not in breach of any obligation {o any third party with respect 10 the Property;

@ within the meaning of the Income Tax Act {Canada), the Seller Is not now, nor will be on the COmpio'ﬁon Day, 8 non-resident
of Canada nor an agent or a trustes for any person with an interest in the Property who is 2 non-resident of Canade;

mE is the current monihly condominium contribution payable (fee for adminisirative an other expenses); snd

: {) except as ctherwias disciosed, the Seller is ot aware of any defects that are not visibje and that may render the Property
: dangerous or potentially dangerous to accupants of unfit for habltalion, i
8.2 All of the wanranties conteined In this Contract and any stiached Schedulas are made as of and will be true al the Completion
Day, unless otherwise egreed in writing.

_—

ifer’s Inligly Buyers itials
Pege 3 ors
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vommerciat Hesi Lstats FUrchase Conlract: Part A - Offer o Purchase Purchase Contract # _/319081ec] /

8.2 The Seller and the Buysr each acknowledge that, except as otherwise daseribed In this Contract, thers ace no other warranties,
reprosuntations or collateral agreements mads by or with the othar party, the Seller's brokerage and tha Buysr's brokerage
about the Property, any neighbowing lands, and this transaction, including any warranty, reprasentation or collateral rgreement
reiagl!ng 1o the size/measurements of the Land and Bulldings or the existenca or non-exiatence of any ervirsnmental conditlon or
problem.

8.4 Tha representations and warranties in this Contract may be enforced afier the Complstion Day, provided that any legal action is
commenced within the time limits prescribed by the Umitations Act {Alberts).

6.5 Tho Buyer shall have the right to reglster a caveat against the Title to the Property upon the acseptance of this offer by the Seller.
Sheuld the Buyer fail to petform: this Contract, it agrees to forthwith discharga that caveal.

I ADDIHONABETERMS £ o f o g o

A fime pam deadlines &nd dates in this Confract shal be sircly followed and enforced. Al Ty be Alberta tima uniags
otherwise ,
7.2 Nsither the Buyer or the Seller shall aselgn lis Interest in the Propady without the writler; approval of the other, such approval not
to bs unreasonably withheld.
7.3 All changes of number and gender shall bs made whera raquired,
7.4 Thia Contract will be governed by the laws of the Province of Aberta. The parties submit {o the exclusive jurisdiction of the Courts
ction,

7.5 The following terms ara g part of this Contract:
The Initial Deposit as per 2.3 of this agreement has been paid and released to the Seller.

5 LUS‘NG oy

8.1 Subject to miance with tha terms hereof, posssession of the Property shll be avallable and given to the Buyer on or before
12 noon on the _] st day of lmwpo 2%9
(the "Completion Day™), subjact to the rights of tha Accepled Tenandes, Hany,

When tt:je Buyer obteins possession, the Property will bu in substantally the sama condition as it was in when this Contract was
acceptad.

8.2 All nermat adjustments for the Property including but not imited lo taxes, local improvemeant levy and assessments, municipal
charges, rents, utilities, tenant deposits Including interast, prepaid rent, mortgage principal and interest that are applicable with
respect 10 the Property shall be adjusted as of 24:00 hours on the Completion Day. The Buyer shall assume all local
improvements, assessments and charges against the Property a3 of that time,

8.3 Closing documents shal:

(®) conaist of the transfer of kand (the "Transfer’) in registerable form togethsr with all applicable conveyancing documents
normally expecied v 9 commerdial transaction of thia nature;

() Include estoppe! cerfificates for sach of the Accepted Tenancles (f applicable); and

() be prepared at the expenss of the Seller and delivered to the Buyers lawyer whhin a reasonable time to eanfirm registration
prior to the Completion Day.

8.4 In the avent ths Seller falls to deliver the Transter 16 the Buyers lawyer within siech reasonable time, then tha Buyer shall not be
obliged to pay interast on that portion of tha cash 1o close attributable to lhe Buyers own funds, axcluding morigages, provided
that those Funds are paid to Ssller's lawyer In trust, until the Buyar hag a resscnable time In which to reglater the Transfer,

8.8 The Seller's lawyer may use the Purchase Price to pay out all morigages, condominium contributions, registrations and other
financial obiigations thet are the Selers cbligation 1o pay or discharge, Within a reasonable period of ime afler the Complation
Day, the Seller's lawyer will provide the Buyer's lawyer with evidenca of sl dischargea including, where required, a cartified copy
of tie certificate of e and an estoppal certificate evidencing the payment of alf condominium contributions that are the Seller's
obligation to pay.

8.8 All money due and owing to the Seller Including GST, if applicable, shall be paid to the Selisr's lawyer on or befors the Completion
Day. If the Selier agrees 10 accept payment after the Completion Day, the Buyer shall pay Interest et a rate of 3% per annum shove
the prime rate set by the Alberts Traasury Branch on all monjes owing to the Seller, from the Complation Day 10 and including the
date that the monies owing have basn unconditionally pald, )

8.7 If s new morigage s a condition of this Gontract, the Seller agrees to trust conditions that allow the Buyer's lawyer to register the
Trensfar 80 as to oblain the advance of morlgage funds on the new mortgage; provided however that the Buyers lawyer
undertakes, accepts, end compiles with reasonable trust conditions imposed by the Seflar's lawyer unt) the Seller has been paid
the fotal Purchasq Price.

8.8 The seugr‘s imwyer has a right to prepare {at the expense of the Buyer) any mortgage or agreement for salke batween the Soller
and the Buyer,

3. ATTACHED SCHEDULES
9.1 The following Schedules form part of this Contract and are attached;

W’ Schedule A (copy of Tile) D Financing Scheduls

D Schedule B (other documants) O Assumption of Mortgage/Agreement for Salo
3 Commercial Condominium Property Scheduls 0 Other Valua

U Addendum a ?}rr Financing

U Other Schedules A

b”é;r initk Buyar's indials
‘L e nikols M Page 4of 6
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Commercial Rea/ Estate Purohase Contract: Part A - Offer 1o Purchase Purchase Contract # /91968Dec!7
10, CONFIDENVIAUITY: : :

10.1 The Buyer shall kesp alf Information obtained In strictest confidenca and shall only make the Information avaitable 16 the Buyer's
errTluyees. agents and professional advisors in strict confidence and shail refum all of the Documents Including all copies to the
Sellsr bafore any Deposits are raleasad to the Buyer pursusnt fo this Contract.

VL RCMEDIES/DISPUTES. e DR TS PR i e e

11.1 I the Seller or the Buyer falls or refuses th complete the Contract accordln[? 16 its terms, then the other parly may gumue all
available remedies. The Soller's remedies inciuda keaping the Deposits and clalming additional damages. Beth tha Sellor and
the Buysr can claim reasenable costs Ineluding legal fees and disbursements on a solicitor/cfient full indemntty basls,

12 BEC UF\‘JT‘T'EQ‘\‘;T;H,E'SELCE&E’#’:BBUKERAG S Lt e

124 The Sefler does hereby Irevocably assign to the Sefier's brokerage enough of the Purchasa Price to pay all sums dus and oving
to the Sellers brokerage, and agrees lo pay any unpaid balanca of the Commission to the Seller's brokerage.

13 ADVICES e

13.4 This Contract I intended to create bin logal obligations, The Saller and the Buyer should read this Contract
carefully and are Sncouraged to obtain tsgal advice before slgning.
13.2 This Contract may be slgned and sent by fax and this procedure will be aa effective as 8lgning and dellvering an original
by-

13.3 Unless there |5 & dual agency or another written agreement, the Seller's brokerage reprasenty the Selier as Sollers
Agent and does not havs a fiduciary refationship with the Buyar, and the Buyers broketage represents the Buyer ag
Buysr's Agent and does not have a fiduelary relationship with the Seller.

13.4 The Buyer and Seller 2grea that the sake and other rolated Information regarding this transaction may be retsined and

disclosed by the brokeraga andlor lts rpal estate board(s) as raquired for slosing and for reporting, appraisal and
statistical purposes,

14.1 In this Contract:
(s} Business Day means g day when the Land Titles Offica ig open for businegy,

()] gwer's Agent mogns the licensed brokerage (Including Its broker, sl assogiate brskers and agents) who reprossnts the
uyar,

{© gollar'a Agent ineans the liconsed brokeraga (including its broker, all associate brokers and agenis) who represents the
eler.

15 REPRESENTATIVESING| ICE

Note: The Rapresantative information mut be completed in full by the B er's Agent at the offer » @ prior to the Contract
being signed in order to permit communication on fhe Repmnngﬂw& w 9 g

18.1 The Representatives identified in clause 15.2 reprosent the Salise and the Buyer.

communication must be in writihg and must be delivered {o tha address or faxed 10 the number described below.

A notice sent or recoivad by a Representative is propar notice for the purposes of this Contract.
Bellers Information:

e idois_Yovoor JME N 4o ihlordge , 4B T H6TE
Fax

Phone

Seller's GST #
Seller's Representative:

Broker, associzts Groker or agent reglstared to the brokarage

Brokerage Name
Brokerage Address
(postalsade)
Phone Fax
Buyer's Information; 4 7,
Buyers Address [~ Yooz Q*‘é‘ faﬂF iy [m‘[é(’@éﬁ , (Q /h"/ 67X
Y4 ) [/ 7 (postal code)
Phone Fax
Buyers GST# __
Buyser's Raepresentativa:
Broksr, associate Broker or agent registerad fo the brokerage
Brokerage Nama
Brokerage Address
Tpostal codey
Phone la. i ﬂF&X
. 6&2 Selor's inkials __6%:_ Buyers intgs Pags Sofs
WERFams™ Mar/ 2008



Purchass Contract # 731968Dec} 7

Commercial Real Estate Purchase Contract: Part 8 - Acceprance
16 OrFFER i .

18.1 The Buyar ofrers 0 buy the Property for the Purchase Pnce accarding (o the lemusof mis Cont

. 18.2 This offer/counter offer shall be open for acesptance In wiiting untl A) Q ___Dé(.. & / o/
SIGNED AND DATED at lﬁ?%b { d(i( , Albena at S E’m on the

day of
FOUND #Ton)  DAce T
Nama of Buyer (p;
Per- r( r’ L__M_
8
o {H( 7%% Uemt a pé’!L T .
Print Nama afAuthcrizad Slaning Officsr(s) Print Name of Witnesn
Per: S— —
Authorized Signing Officai(s) Witness
Prnt Nerme of Authorized Slgning Officei(s) Print Name of Wilnass

RN

bitel

P =

on Tt raa ﬂﬂ%
Print Name of ADthdnzed Signing Officar(s) Print Nema of Witness
Per;

g Authorized Signing Officer{s) Witnass
=
Print Name of Authorized Signing Officar(s) Ftint Name of Winess

18 FINAL SIGNING. 2o o ,
13.1 Final 8igning of this Contraet eoeurred at

o 01:.2_

Inttlals of the person(s) who signed fast @“
[ . CONVEVANGING ]
Seller's Lawyer
Lawyer's Address

(postaf code)
Lawyers Phona 1

. Fax
Buyars Lamt——ﬂ%@._ﬁ_&,g_g '
Lawyers Address %{d%{ A‘L 8 5

Lowyer's Phons Ko b o Fax

Page ¢ of 8
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>> To: 'cassie.hem@ca.ey.com' <cassie.hern(@ca.ey.com>

>> From: Jeff W. Moroz <moroz{@mcleod-law.com>

>> Sent: 5/11/2012 1:03PM

>> Subject: Foundation Group CCAA Proceedings

>>

>> >> Hj Cassie,

>> >>

>>>> As discussed, we represent Landstar Teamworks Project Management Ltd. and
>> >> Mylonas Enterprises Ltd.

>> >>

>>>> QOur clients have first and second position secured claims against Foundation
>> Place

>>>> Inc.

>> >>

>>>> In the circumstances, we should have been receiving notice of all of the

>> proceedings.

>> >>

>>>> We confirm we require notice of any proceedings in the CCAA process.

>> >>

>> >> Regards,
>> >>
>> >>
>> >>

>>>> [Description: mcleod]

- >>>> Jeff W. Moroz

>> >> Associate

>> >>

>>>> Mcl.eod & Company LLP

>> >> Gulf Canada Square

>>>> 850, 401 - 9th Avenue SW

>> >> Calgary, Alberta T2P 3CS§

>>>> Direct Line: (403) 225-6423

>> >> Main Line: (403) 278-9411

>>>> Fax: (403) 271-1769

>> >>

>>>> Email: moroz@mcleod-law.com<mailto:moroz@mecleod-law.com>

>> >> Website: www.mcleod-law,com<http://www.mcleod-law.com>

>> >>

>>>> CONFIDENTIALITY NOTICE

>>>>This e-mail message and any attachments are confidential and are intended only
>> for

>>>> the person(s) or organization(s) named above. The information contained in this
>> >> e-mail message and any attachments is protected by solicitor/client privilege. If
>>you

>>>> are not the intended recipient of this message, you are prohibited from

>> disseminating,

>>>> distributing, disclosing, reading, reproducing or otherwise using this

>> communication. If

>>>> you have received this communication in error, please return it to the sender and
>>>> delete all records of this e-mail message and any attachments from your computer.

>> >> Thank you.
>> >>

>>
>>

THIS IS EXHIBIT " (o

...................

rﬁferred foin il"e z‘iiﬁ;‘ davit of
Sworn before me this Q.:X

S b w s mo s .

day 0g _;ff“ﬁ‘i\i}i’;m AD. ..q,&
(f
méﬁ%& mégﬁ;é;ﬁ

K AHD FOR THE BEROVINGE

2

OR OATHE
FALBERTA




