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1 FINLAYSON J.A. (KREVER J.A. concurring) (orally):-- This is an appeal by the Bank of
Nova Scotia (the Bank) from orders made by Mr. Justice Hoolihan as hereinafter described. The
Bank of Nova Scotia was the lender to two related companies, namely, Elan Corporation (Elan) and
Nova Metal Products Inc. (Nova), which commenced proceedings under the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36 (the CCAA) for the purposes of having a plan of arrange-
ment put to a meeting of secured creditors of those companies,

2 The orders appealed from are:

(1)  An order of September 11, 1990 which directed a meeting of the secured credi-
tors of Elan and Nova to consider the plan of arrangement filed, or other suitable
plan. The order further provided that for three days until September 14, 1990, the
Bank be prevented from acting on any of its security or paying down any of its
loans from accounts receivable collected by Elan and Nova and that Elan and
Nova could spend the accounts receivable assigned to the Bank that would be
received.

(i)  an order dated September 14, 1990 extending the terms of the order of September
11, 1990 to remain in effect until the plan of arrangement was presented to the
court no later than October 24, 1990. This order continued the stay against the
Bank and the power of Elan and Nova to spend the accounts receivable assigned
to the Bank. Further orders dated September 27, 1990 and October 18, 1990 have
extended the stay and the power of Elan and Nova to spend the accounts receiva-
ble that have been assigned to the Bank. The date of the meetings of creditors has
been extended to November 9, 1990. The application to sanction the plan of ar-
rangement must be heard by November 14, 1990.

(i) An order dated October 18, 1990 directing that there be two classes of secured
creditors for the purposes of voting at the meeting of secured creditors. The first
class is to be comprised of the Bank, RoyNat Inc. (RoyNat), the Ontario Devel-
opment Corporation (0.D.C.), the City of Chatham and the Village of Glencoe.
The second class is to be comprised of persons related to Elan and Nova that ac-
quired debentures to enable the companies to apply under the CCAA.

3 There is very little dispute about the facts in this matter, but the chronology of events is im-
portant and I am setting it out in some detail.

4 The Bank has been the banker to Elan and Nova. At the time of the application in August
1990 it was owed approximately $1,900,000. With interest and costs, including receivers' fees, it is
now owed in excess of $2,300,000. It has a first registered charge on the accounts receivable and
inventory of Elan and Nova and a second registered charge on the land, buildings and equipment. It
also has security under s. 178 [am, R.S.C. 1985, ¢. 25 (3rd Supp.), 5. 26] of the Bank Act, R.S.C.
1985, ¢. B-1. The terms of credit between the Bank and Elan as set out in a commitment agreement
provide that Elan and Nova may not encumber their assets without the consent of the Bank.

5 RoyNat is also a secured creditor of Elan and Nova and it is owed approximately
$12,000,000. It holds a second registered charge on the accounts receivable and inventory of Elan
and Nova and a first registered charge on the land, buildings and equipment. The Bank and RoyNat
entered into a priority agreement to define with certainty the priority which each holds over the as-
sets of Elan and Nova. :
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6 The O.D.C. guaranteed payment of $500,000 to RoyNat for that amount lent by RoyNat to
Elan. The O.D.C. holds debenture security from Elan to secure the guarantee which it gave to Roy-
Nat. That security ranks third to the Bank and RoyNat. The 0.D.C. has not been called upon by
RoyNat to pay under its guarantee. O.D.C. has not lent any money directly to Elan or Nova.

7 Elan owes approximately $77,000 to the City of Chatham for unpaid municipal taxes. Nova
owes approximately $18,000 to the Village of Glencoe for unpaid municipal taxes. Both municipal-
ities have a lien on the real property of the respective companies in priority to every claim except
the Crown under s. 369 of the Municipal Act, R.S.0. 1980, ¢. 302,

8 On May 8, 1990 the Bank demanded payment of all outstanding loans owing by Elan and
Nova to be made by June 1, 1990. Extensions of time were granted and negotiations directed to the
settlement of the debt took place thereafter. On August 27, 1990, the Bank appointed Coopers &
Lybrand Ltd. as receiver and manager of the assets of Elan and Nova and as agent under the Bank's
security to realize upon the security. Elan and Nova refused to allow the receiver and manager to
have access to their premises on the basis that insufficient notice had been provided by the Bank
before demanding payment.

9 Later on August 27, 1990 the Bank brought a motion in an action against Elan and Nova
(Doc. No. 54033/90) for an order granting possession of the premises of Elan and Nova to Coopers
& Lybrand. On the evening of August 27, 1990 at approximately 9:00 p.m., Mr. Justice Saunders
made an order adjourning the motion on certain conditions. The order authorized Coopers &
Lybrand access to the premises to monitor Elan's business and permitted Elan to remain in posses-
sion and carry on its business in the ordinary course. The Bank was restrained in the order, until the
motion could be heard, from selling inventory, land, equipment or buildings or from notifying ac-
count debtors to collect receivables, but was not restrained from applying accounts receivables that
wete collected against outstanding bank loans.

10 On Wednesday, August 29, 1990 Elan and Nova each issued a debenture for $10,000 to a
friend of the principals of the companies, Joseph Comiskey, through his brother Michael Comiskey
as trustee, pursuant to a trust deed executed the same day. The terms were not commercial and it
does not appear that repayment was expected. It is conceded by counsel for Elan that the sole pur-
pose of issuing the debentures was to qualify as a "debtor company" within the meaning of s. 3 of
the CCAA. Section 3 reads as follows:

3. This Act does not apply in respect of a debtor company unless

(a) the debtor company has outstanding an issue of secured or unsecured bonds
of the debtor company or of a predecessor in title of the debtor company issued
under a trust deed or other instrument running in favour of a trustee; and

(b) the compromise or arrangement that is proposed under section 4 or 5 in re-
spect of the debtor company includes a compromise or an arrangement between
the debtor company and the holders of an issue referred to in paragraph (a).

11 The debentures conveyed the personal property of Elan and Nova as security to Michael
Comiskey as trustee. No consent was obtained from the Bank as required by the loan agreements,
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nor was any consent obtained from the receiver. Cheques for $10,000 each, representing the loans
secured in the debentures were given to Elan and Nova on Wednesday, August 29, 1990 but not
deposited until six days later on September 4, 1990 after an interim order had been made by Mr.
Justice Farley in favour of Elan and Nova staying the Bank from taking proceedings.

12 On August 30, 1990 Elan and Nova applied under s. 5 of the CCAA for an order directing a
meeting of secured creditors to vote on a plan of arrangement. Section 5 provides:

5. Where a compromise or an arrangement is proposed between a debtor com-
pany and its secured creditors or any class of them, the court may, on the appli-
cation in a summary way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting of the creditors or
class of creditors, and, if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court directs.

13 The application was heard by Farley J. on Friday, August 31, 1990 at 8:00 a.m. Farley J.
dismissed the application on the grounds that the CCAA required that there be more than one de-
benture issued by each company. Later on the same day, August 31, 1990, Elan and Nova each is-
sued two debentures for $500 to the wife of the principal of Elan through her sister as trustee. The
debentures provided for payment of interest to commence on August 31, 1992. Cheques for $500
were delivered that day to the companies but not deposited in the bark account until September 4,
1990, These debentures conveyed the personal property in the assets of Elan and Nova to the trustee
as security. Once again it is conceded that the debentures were issued for the sole purpose of meet-
ing the requirements of s. 3 of the CCAA. No consent was obtained from the Bank as required by
the loan terms, nor was any consent obtained from the receiver.

14 On August 31, 1990, following the creation of the trust deeds and the issuance of the de-
bentures, Elan and Nova commenced new applications under the CCAA which were heard late in
the day by Farley I. He adjourned the applications to September 10, 1990 on certain terms, includ-
ing a stay preventing the Bank from acting on its security and allowing Elan to spend up to
$321,000 from accounts receivable collected by it.

15 The plan of arrangement filed with the application provided that Elan and Nova would carry
on business for three months, that secured creditors would not be paid and could take no action on
their security for three months and that the accounts receivable of Elan and Nova assigned to the
Bank could be utilized by Elan and Nova for purposes of its day to day operations. No compromise
of any sort was proposed.

16 On September 11, 1990, Hoolihan J. ordered that a meeting of the secured creditors of Elan
and Nova be held no later than October 22, 1990 to consider the plan of arrangement that had been
filed, or other suitable plan. He ordered that the plan of arrangement be presented to the secured
creditors no later than September 27, 1990. He made further orders effective for three days until
September 14, 1990, including orders:

(i)  that the companies could spend the accounts receivable assigned to the Bank that
would be collected in accordance with a cash flow forecast filed with the court
providing for $1,387,000 to be spent by September 30, 1990; and
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(i)  astay of proceedings against the Bank acting on any of its sccurity or paying
down any of its loans from accounts receivable collected by Elan and Nova.

17 On September 14, 1990, Hoolihan J. extended the terms of his order of September 11, 1990
to remain in effect until the plan of arrangement was presented to the court no later than October 24,
1990 for final approval. This order continued the power of Elan and Nova to spend up to
$1,387,000 of the accounts receivable assigned to the Bank in accordance with the projected cash
flow to September 30, 1990, and to spend a further amount to October 24, 1990 in accordance with
a cash flow to be approved by Hoolihan J. prior to October 1, 1990. Further orders dated September
27 and October 18 have extended the power to spend the accounts receivable to November 14,
1990.

18 On September 14, 1990 the Bank requested Hoolihan J. to restrict his order so that Elan and
Nova could use the accounts receivable assigned to the Bank only so long as they continued to op-
erate within the borrowing guidelines contained in the terms of the loan agreements with the Bank.
These guidelines require a certain ratio to exist between Bank loans and the book value of the ac-
counts receivable and inventory assigned to the Bank and are designed in normal circumstances to
ensure that there is sufficient value in the security assigned to the Bank. Hoolihan J. refused to make
the order.

19 On October 18, 1990 Hoolihan J. ordered that the composition of the classes of secured
creditors for the purposes of voting at the meeting of secured creditors shall be as follows:

(@) The Bank, RoyNat, 0.D.C., the City of Chatham and the Village of Glencoe shall
comprise one class.

(b)  The parties related to the principal of Elan that acquired their debentures to ena-
ble the companies to apply under the CCAA shall comprise a second class.

20 On October 18, 1990, at the request of counsel for Elan and Nova, Hoolihan J. further or-
dered that the date for the meeting of creditors of Elan and Nova be extended to November 9, 1990
in order to allow a new plan of arrangement to be sent to all creditors, including unsecured creditors
of those companies. Elan and Nova now plan to offer a plan of compromise or arrangement to the
unsecured creditors of Elan and Nova as well as to the secured creditors.

21 There are five issues in this appeal.

(1) Are the debentures issued by Elan and Nova for the purpose of permitting the compa-
nies to qualify as applicants under the CCAA, debentures within the meaning of s. 3 of
the CCAA?

(2)  Did the issue of the debentures contravene the provisions of the loan agreements be-
tween Elan and Nova and the Bank? If so, what are the consequences for CCAA pur-
poses?

(3)  Did Elan and Nova have the power to issue the debentures and make application under
the CCAA after the Bank had appointed a receiver and after the order of Saunders J.?

(4) Did Hoolihan J. have the power under s. 11 of the CCAA to make the interim orders
that he made with respect to the accounts receivable?

(5)  Was Hoolihan J. correct in ordering that the Bank vote on the proposed plan of ar-
rangement in a class with RoyNat and the other secured creditors?
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22 It is well established that the CCAA is intended to provide a structured environment for the
negotiation of compromises between a debtor company and its creditors for the benefit of both.
Such a resolution can have significant benefits for the company, its shareholders and employees.
For this reason the debtor companies, Elan and Nova, are entitled to a broad and liberal interpreta-
tion of the jurisdiction of the court under the CCAA. Having said that, it does not follow that, in ex-
ercising its discretion to order a meeting of creditors under s. 5 of the CCAA, the court should not
consider the equities in this case as they relate to these companies and to one of its principal secured
creditors, the Bank.

23 The issues before Hoolihan J. and this court were argued on a technical basis. Hoolihan J.
did not give effect to the argument that the debentures described above were a "sham" and could not
be used for the purposes of asserting jurisdiction. Unfortunately, he did not address any of the other
arguments presented to him on the threshold issue of the availability of the CCAA. He appears to
have acted on the premise that if the CCAA can be made available, it should be utilized.

24 If Hoolihan J. did exercise any discretion overall, it is not reflected in his reasons. I believe,
therefore, that we are in a position to look at the uncontested chronology of these proceedings and
exercise our own discretion. To me, the significant date is August 27, 1990 when the Bank ap-
pointed Coopers & Lybrand Ltd. as receiver and manager of the undertaking, property and assets
mortgaged and charged under the demand debenture and of the collateral under the general security
agreement, both dated June 20, 1979. On the same date it appointed the same company as receiver
and manager for Nova under a general security agreement dated December 5, 1988. The effect of
this appointment is to divest the companies and their boards of directors of their power to deal with
the property comprised in the appointment (Kerr on Receivers, 16th ed. by Raymond Walton (Lon-
don: Sweet & Maxwell, 1983), p. 292). Neither Elan nor Nova had the power to create further in-
debtedness and thus to interfere with the ability of the receiver to manage the two companies (Re
Hat Development Ltd. (1988), 64 Alta. LR. (2d) 17, 71 C.B.R. (N.S.) 264 (Q.B.), affd (1989), 65
Alta. L.R. (2d) 374 (C.A.)).

25 Counsel for the debtor companies submitted that the management powers of the receiver
were stripped from the receiver by Saunders J. in his interim order when he allowed the receiver
access to the companies' properties but would not permit it to realize on the security of the Bank
until further order. He pointed out that the order also provided that the companies were entitled to
remain in possession and "to carry on business in the ordinary course” until further order.

26 I do not agree with counsel's submission covering the effect of the order. It certainly re-
stricted what the receiver could do on an interim basis, but it imposed restrictions on the companies
as well. The issue of these disputed debentures in support of an application for relief as insolvent
companies under the CCAA does not comply with the order of Saunders J. This is not carrying on
business in the ordinary course. The residual power to take all of these initiatives for relief under the
CCAA remained with the receiver, and if trust deeds were to be issued, an order of the court in Ac-
tion 54033/90 was required permitting their issuance and registration.

27 There is another feature which, in my opinion, affects the exercise of discretion and that is
the probability of the meeting achieving some measure of success. Hoolihan J. considered the call-
ing of the meeting at one hearing, as he was asked to do, and determined the respective classes of
creditors at another. This latter classification is necessary because of the provisions of s. 6(a) of the
CCAA which reads as follows:
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6. Where a majority in number representing three-fourths in value of the cred-
itors, or class of creditors, as the case may be, present and voting either in person
or by proxy at the meeting or meetings thereof respectively held pursuant to sec-
tions 4 and 5, or either of those sections, agree to any compromise or arrange-
ment either as proposed or as altered or modified at the meeting or meetings, the
compromise or arrangement may be sanctioned by the court, and if so sanctioned
is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company ...

28 [f both matters had been considered at the same time, as in my view they should have been,
and if what I regard as a proper classification of the creditors had taken place, I think it is obvious
that the meeting would not be a productive one. It was improper, in my opinion, to create one class
of creditors made up of all the secured creditors save the so-called "sham” creditors. There is no true
community of interest among them and the motivation of Elan and Nova in striving to create a sin-
gle class is clearly designed to avoid the classification of the Bank as a separate class.

29 It is apparent that the only secured creditors with a significant interest in the proceeding un-
der the CCAA are the Bank and RoyNat. The two municipalities have total claims for arrears of
taxes of less than $100,000. They have first priority in the lands of the companies. They are in no
jeopardy whatsoever. The O.D.C. has a potential liability in that it can be called upon by RoyNat
under its guarantee to a maximum of $500,000 and this will trigger default under its debentures with
the companies, but its interests lie with RoyNat.

30 As to RoyNat, it is the largest creditor with a debt of some $12,000,000. It will dominate
any class it is in because under s. 6 of the CCAA the majority in a class must represent three- quar-
ters in value of that class. It will always have a veto by reason of the size of its claim but requires at
least one creditor to vote for it to give it a majority in number (I am ignoring the municipalities). It
needs the O.D.C.

31 ['do not base my opinion solely on commercial self-interest but also on the differences in
legal interest. The Bank has first priority on the receivables referred to as the "quick assets", and
RoyNat ranks second in priority. RoyNat has first priority on the buildings and realty, the "fixed
assets”, and the Bank has second priority.

32 It is in the commercial interests of the Bank with its smaller claim and more readily realiza-
ble assets to collect and retain the accounts receivable. It is in the commercial interests of RoyNat to
preserve the cash flow of the business and sell the enterprise as a going concern. It can only do that
by overriding the prior claim of the Bank to these receivables. If it can vote with the O.D.C. in the
same class as the Bank it can achieve that goal and extinguish the prior claim of the Bank to realize
on the receivables. This it can do despite having acknowledged its legal relationship to the Bank in
the priority agreement signed by the two. [ can think of no reason why the legal interest of the Bank
as the holder of the first security on the receivables should be overridden by RoyNat as holder of the
second security.
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33 The classic statement on classes of creditors is that of Lord Esher M.R. in Sovereign Life
Assurance Co. v. Dodd, [1892] 2 Q.B. 573, [1891-4] Al E.R. Rep. 246, 41 W.R. 4 (C.A.), at pp.
579-80 Q.B.:

The Act (Joint Stock Companies Arrangement Act, 1870) says that the persons to
be summoned to the meeting (all of whom, be it said in passing, are creditors) are
persons who can be divided into different classes -- classes which the Act of Par-
liament recognises, though it does not define them. This, therefore, must be done:
they must be divided into different classes. What is the reason for such a course?
It is because the creditors composing the different classes have different interests;
and, therefore, if we find a different state of facts existing among different credi-
tors which may differently affect their minds and their judgment, they must be
divided into different classes.

34 The Sovereign Life case was quoted with approval by Kingstone J. in Re Wellington Build-
ing Corp. Ltd., [1934] O.R. 653, 16 C.B.R. 48, [1934] 4 D.L.R. 626 (H.C.J.), at p. 659 O.R. He also
quoted another English authority [Re Alabama, New Orleans, Texas & Pacific Junction Railway
Co., [1891] 1 Ch. 213, [1886-90] All E.R. Rep. Ext. 1143, 60 L.J. Ch. 221 (C.A.) ] at p. 658 O.R.:

In In re Alabama, New Orleans, Texas and Pacific Junction Ry. Co., [1891] 1
Ch. 213, a scheme and arrangement under the Joint Stock Companies Arrange-
ment Act (1870), was submitted to the Court for approval. Lord Justice Bowen,
at p. 243, says: --

Now, I have no doubt at all that it would be improper for the Court to allow
an arrangement to be forced on any class of creditors, if the arrangement cannot
reasonably be supposed by sensible business people to be for the benefit of that
class as such, otherwise the sanction of the Court would be a sanction to what
would be a scheme of confiscation. The object of this section is not confiscation.
... [ts object is to enable compromises to be made which are for the common
benefit of the creditors as creditors, or for the common benefit of some class of
creditors as such.

35 Kingstone J. set aside a meeting where three classes of creditors were permitted to vote to-
gether. He said at p. 660 O.R.:

It is clear that Parliament intended to give the three-fourths majority of any
class power to bind that class, but I do not think the Statute should be construed
so as to permit holders of subsequent mortgages power to vote and thereby de-
stroy the priority rights and security of a first mortgagee.

36 We have been referred to more modern cases including two decisions of Trainor J. of the
British Columbia Supreme Court, both entitled Re Northland Properties Ltd. One case is reported in
(1988), 31 B.C.L.R. (2d) 35, 73 C.B.R. (N.S.) 166, and the other in the same volume [of C.B.R.] at
p- 175. Trainor J. was upheld on appeal on both judgments. The first judgment of the British Co-
lumbia Court of Appeal is unreported (September 16, 1988) [now reported 32 B.C.L.R. (2d) 309].
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The judgment in the second appeal is reported sub nom. Northland Properties Ltd. v. Excelsior Life
Insurance Co. of Canada at (1989), 34 B.C.L.R. (2d) 122, 73 C.B.R. (N.S.) 195, [1989] 3 W.W.R.
363.

37 In the first Northland case, Trainor J. held that the difference in the terms of parties to and
priority of different bonds meant that they should be placed in separate classes. He relied upon Re
Wellington Building Corp., supra. In the second Northland case he dealt with 15 mortgagees who
were equal in priority but held different parcels of land as security. Trainor J. held that their relative
security positions were the same notwithstanding that the mortgages were for the most part secured
by charges against separate properties. The nature of the debt was the same, the nature of the secu-
rity was the same, the remedies for default were the same, and in all cases they were corporate loans
by sophisticated lenders. In specifically accepting the reasoning of Trainor J., the Court of Appeal
held that the concern of the various mortgagees as to the quality of their individual securities was "a
variable cause arising not by any difference in legal interests, but rather as a consequence of bad
lending, or market values, or both" (p. 203 C.BR.).

38 In Re NsC Diesel Power Inc. (1990), 79 C.B.R. (N.S.) 1, 97 N.S.R. (2d) 295, 258 A.P.R.
295 (T.D.) the court stressed that a class should be made up of persons "whose rights are not so dis-

similar as to make it impossible for them to consult together with a view to a common interest" {p.8
C.BR.).

39 My assessment of these secured creditors is that the Bank should be in its own class. This
being so, it is obvious that no plan of arrangement can succeed without its approval. There is no
useful purpose to be served in putting a plan of arrangement to a meeting of creditors if it is known
in advance that it cannot succeed. This is another cogent reason for the court declining to exercise
its discretion in favour of the debtor companies.

40 For all the reasons given above, the application under the CCAA should have been dis-
missed. [ do not think that I have to give definitive answers to the individual issues numbered (1)
and (2). They can be addressed in a later case where the answers could be dispositive of an applica-
tion under the CCAA. The answer to (3) is that the combined effect of the receivership and the or-
der of Saunders J. disentitled the companies to issue the debentures and bring the application under
the CCAA. It is not necessary to answer issue (4) and the answer to (5) is no.

41 Accordingly, I would allow the appeal, set aside the three orders of Hoolihan J., and in their
place, issue an order dismissing the application under the CCAA. The Bank should receive its costs
of this appeal, the applications for leave to appeal, and the proceedings before Farley and Hoolihan
JJ., to be paid by Elan, Nova and RoyNat.

42 Ernst & Young were appointed monitor in the order of Hoolihan I. dated September 14,
1990 to monitor the operations of Elan and Nova and give effect to and supervise the terms and
conditions of the stay of proceedings in accordance with Appendix C appended to the order. The
monitor should be entitled to be paid for all services performed to date including whatever is neces-
sary to complete its reports for past work as called for in Appendix C.

DOHERTY J.A. (dissenting):--

L. BACKGROUND
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43 On November 2, 1990, this court allowed the appeal brought by the Bank of Nova Scotia
(the Bank) and vacated several orders made by Hoolihan J. Finlayson J.A. delivered oral reasons on
behalf of the majority. At the same time, I delivered brief oral reasons dissenting in part from the
conclusion reached by the majority and undertook to provide further written reasons. These are
those reasons. '

44 The events relevant to the disposition of this appeal are set out in some detail in the oral
reasons of Finlayson J.A. I will not repeat that chronology but will refer to certain additional back-
ground facts before turning to the legal issues.

45 Elan Corporation (Elan) owns the shares of Nova Metal Products Inc. (Nova Inc.). Both
companies have been actively involved in the manufacture of automobile parts for a number of
years. As of March 1990, the companies had total annual sales of about $30,000,000 and employed
some 220 people in plants located in Chatham and Glencoe, Ontario. The operation of these com-
panies no doubt plays a significant role in the economy of these two small communities.

46 In the four years prior to 1989, the companies had operated at a profit ranging from
$287,000 (1987) to $1,500,000 (1986). In 1989, several factors, including large capital expenditures
and a downturn in the market, combined to produce an operational loss of about $1,333,000. It is
anticipated that the loss for the year ending June 30, 1990, will be about $2.3 million. As of August
1, 1990, the companies continued in full operation and those in control anticipated that the financial
picture would improve significantly later in 1990 when the companies would be busy filling several
contracts which had been obtained earlier in 1990.

47 The Bank has provided credit to the companies for several years. In January of 1989 the
Bank extended an operating line of credit to the companies. The line of credit was by way of a de-
mand loan that was secured in the manner described by Finlayson J.A. Beginning in May 1989, and
from time to time after that, the companies were in default under the terms of the loan advanced by
the Bank. On each occasion the Bank and the companies managed to work out some agreement so
that the Bank continued as lender and the companies continued to operate their plants,

48 Late in 1989, the companies arranged for a $500,000 operating loan from RoyNat Inc. It was
hoped that this loan, combined with the operating line of $2.5 million from the Bank, would permit
the company to weather its fiscal storm. In March 1990, the Bank took the position that the compa-
nies were in breach of certain requirements under their loan agreements and warned that if the dif-
ficulties were not rectified the Bank would not continue as the company's lender. Mr. Patrick John-
son, the president of both companies, attempted to respond to these concerns in a detailed letter to
the Bank dated March 15, 1990, The response did not placate the Bank. In May 1990, the Bank
called its loan and made a demand for immediate payment. Mr. Spencer, for the Bank, wrote: "We
consider your financial condition continues to be critical and we are not prepared to delay further
making formal demand". He went on to indicate that, subject to further deterioration in the compa-
nies' fiscal position, the Bank was prepared to delay acting on its security until June 1, 1990.

49 As of May 1990, Mr. Johnson, to the Bank's knowledge, was actively seeking alternative
funding to replace the Bank. At the same time, he was trying to convince the union which repre-
sented the workers employed at both plants to assist in a co-operative effort to keep the plants oper-
ational during the hard times. The union had agreed to discuss amendment of the collective bar-
gaining agreement to facilitate the continued operation of the companies.
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50 The June 1, 1990, deadline set by the Bank passed without incident. Mr. Johnson continued
to search for new financing. A potential lender was introduced to Mr. Spencer of the Bank on Au-
gust 13, 1990, and it appeared that the Bank, through Mr. Spencer, was favourably impressed with
this potential lender. However, on August 27, 1990, the Bank decided to take action to protect its
position. Coopers & Lybrand Ltd. was appointed by the Bank as receiver-manager under the terms
of the security agreements with the companies. The companies denied the receiver access to their
plants. The Bank then moved before the Honourable Mr. Justice E. Saunders for an order giving the
receiver possession of the premises occupied by the companies. On August 27, 1990, after hearing
argument from counsel for the Bank and the companies, Mr. Justice Saunders refused to install the
receivers and made the following interim order: -

1. THIS COURT ORDERS that the receiver be allowed access to the property
to monitor the operations of the defendants but shall not take steps to realize on
the security of The Bank of Nova Scotia until further Order of the Court.

2. THIS COURT ORDERS that the defendants shall be entitled to remain in
possession and to carry on business in the ordinary course until further Order of
this Court.

3. THIS COURT ORDERS that until further order the Bank of Nova Scotia
shall not take steps to notify account debtors of the defendants for the purpose of
collecting outstanding accounts receivable. This Order does not restrict The Bank
of Nova Scotia from dealing with accounts receivable of the defendants received
by it.

4. THIS COURT ORDERS that the motion is otherwise adjourned to a date to
be fixed.

51 The notice of motion placed before Saunders J. by the Bank referred to "an intended action"
by the Bank. It does not appear that the Bank took any further steps in connection with this "in-
tended action”,

52 Having resisted the Bank's efforts to assume control of the affairs of the companies on Au-
gust 27, 1990, and realizing that their operations could cease within a matter of days, the companies
turned to the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (the Act) in an effort to
hold the Bank at bay while attempting to reorganize their finances. Finlayson J.A. has described the
companies' efforts to qualify under that Act, the two appearances before the Honourable Mr. Justice
Farley on August 31, 1990, and the appearances before the Honourable Mr. Justice Hoolihan in
September and October 1990, which resulted in the orders challenged on this appeal.

II. THEISSUES

53 The dispute between the Bank and the companies when this application came before Hooli-
han J. was a straightforward one. The Bank had determined that its best interests would be served
by the immediate execution of the rights it had under its various agreements with the companies.
The Bank's best interest was not met by the continued operation of the companies as going con-
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cerns. The companies and their other two substantial secured creditors considered that their interests
required that the companies continue to operate, at least for a period which would enable the com-
panies to place a plan of reorganization before its creditors.

54 All parties were pursuing what they perceived to be their commercial interests. To the Bank
these interests entailed the "death” of the companies as operating entities. To the companies these
interests required "life support" for the companies through the provisions of the Act to permit a "last
ditch” effort to save the companies and keep them in operation.

55 The issues raised on this appeal can be summarized as follows:

(i)  Did Hoolihan J. err in holding that the companies were entitled to invoke the
Act?

(if)  Did Hoolihan J. err in exercising his discretion in directing that a meeting of
creditors should be held under the Act?

(i) Did Hoolihan J. err in directing that the Bank and RoyNat Inc. should be placed
in the same class of creditors for the purposes of the Act?

(iv) Did Hoolihan J. err in the terms of the interim orders he made pending the meet-
ing of creditors and the submission to the court of a plan of reorganization?

[II.  THE PURPOSE AND SCHEME OF THE ACT

56 Before turning to these issues, it is necessary to understand the purpose of the Act and the
scheme established by the Act for achieving that purpose. The Act first appeared in the midst of the
Great Depression (Companies' Creditors Arrangement Act, 1933, S.C. 1932-33, c. 36). The Act was
intended to provide a means whereby insolvent companies could avoid bankruptey and continue as
ongoing concems through a reorganization of their financial obligations. The reorganization con-
templated required the co-operation of the debtor companies' creditors and shareholders: Re Avery
Construction Co. (1942), 24 C.B.R. 17, [1942] 4 D.L.R. 558 (Ont. H.C.I.), Stanley E. Edwards,
"Reorganizations under the Companies' Creditors Arrangement Act" (1947), 25 Can. Bar Rev. 587,
at pp. 592-93; David H. Goldman, "Reorganizations Under the Companies’ Creditors Arrangement
Act (Canada)" (1985). 55 C.B.R. (N.S.) 36, at pp. 37-39.

57 The legislation is remedial in the purest sense in that it provides a means whereby the dev-
astating social and economic effects of bankruptcy or creditor-initiated termination of ongoing
business operations can be avoided while a court-supervised attempt to reorganize the financial af-
fairs of the debtor company is made.

58 The purpose of the Act was artfully put by Gibbs J.A., speaking for the British Columbia
Court of Appeal (Carrothers, Cumming and Gibbs JJ.A.) in Chef Ready Foods Ltd. v. HongKong
Bank of Canada, an unreported judgment released October 29, 1990 [summarized 23 A.C.W.S. (3d)
Paragraph976], at pp. 11 and 6 of the reasons. In referring to the purpose for which the Act was ini-
tially proclaimed, he said:

Almost inevitably liquidation destroyed the shareholders' investment, yielded lit-
tle by way of recovery to the creditors, and exacerbated the social evil of devas-
tating levels of unemployment. The government of the day sought, through the
C.C.A.A. (the Act), to create a regime whereby the principals of the company
and the creditors could be brought together under the supervision of the court to
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attempt a reorganization or compromise or arrangement under which the compa-
ny could continue in business ...

In an earlier passage His Lordship had said:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or ar-
rangement between an inselvent debtor company and its creditors to the end that
the company is able to continue in business.

59 Gibbs J.A. also observed (at p. 13 of the reasons) that the Act was designed to serve a
"broad constituency of investors, creditors and employees". Because of that "broad constituency”
the court must, when considering applications brought under the Act, have regard not only to the
individuals and organizations directly affected by the application, but also to the wider public inter-
est. That interest is generally, but not always, served by permitting an attempt at reorganization: see
Edwards, "Reorganizations under the Companies' Creditors Arrangement Act”, supra, at p. 593.

60 The Act must be given a wide and liberal construction so as to enable it to effectively serve
this remedial purpose: Interpretation Act, R.S.C. 1985, ¢. I-21, s. 12; Chef Ready Foods Ltd. v.
HongKong Bank of Canada, supra, at p. 14 of the reasons.

61 The Act is available to all insolvent companies, provided the requirements of s. 3 of the Act
are met. That section provides:

3. This Act does not apply in respect of a debtor company unless

(a) the debtor company has outstanding an issue of secured or unsecured bonds
of the debtor company or of a predecessor in title of the debtor company issued
under a trust deed or other instrument running in favour of a trustee; and

(b) the compromise or arrangement that is proposed under section 4 or 5 in re-
spect of the debtor company includes a compromise or an arrangement between
the debtor company and the holders of an issue referred to in paragraph (a).

62 A debtor company, or a creditor of that company, invokes the Act by way of summary ap-
plication to the court under s. 4 or s. 5 of the Act. For present purposes, s. 5 is the relevant section:

5. Where a compromise or an arrangement is proposed between a debtor com-
pany and its secured creditors or any class of them, the court may, on the appli-
cation in a summary way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting of the creditors or
class of creditors, and, if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court directs.

63 Section 5 does not require that the court direct a meeting of creditors to consider a proposed
plan. The court's power to do so is discretionary. There will no doubt be cases where no order will
be made, even though the debtor company qualifies under s. 3 of the Act.
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64 If the court determines that a meeting should be called, the creditors must be placed into
classes for the purpose of that meeting. The significance of this classification process is made ap-
parent by s. 6 of the Act.

6. Where a majority in number representing three-fourths in value of the cred-
itors, ot class of creditors, as the case may be, present and voting either in person
or by proxy at the meeting or meetings thereof respectively held pursuant to sec-
tions 4 and 5, or either of those sections, agree to any compromise or arrange-
ment either as proposed or as altered or modified at the meeting or meetings, the
COMPpromise or arr?ngemcnt may be sanctioned by the court, and if so sanctioned
1s binding '

(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against
which a receiving order has been made under the Bankruptcy Act or is in the
course of being wound up under the Winding-up Act, on the trustee in bankrupt-
cy or liquidator and contributories of the company.

65 If the plan of reorganization is approved by the creditors as required by s. 6, it must then be
presented to the court. Once again, the court must exercise a discretion and determine whether it
will approve the plan of reorganization. In exercising that discretion, the court is concerned not only
with whether the appropriate majority has approved the plan at a meeting held in accordance with
the Act and the order of the court, but also with whether the plan is a fair and reasonable one: Re
Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.) [affd sub nom Northland Prop-
erties Ltd. v. Excelsior Life Insurance Co. of Canada (1989), 34 B.C.LR. (2d) 122, 73 C.B.R.
(N.S.) 195,11989] 3 W.W.R. 363 (C.A.)], at pp. 182-85 C.B.R.

66 If the court chooses to exercise its discretion in favour of calling a meeting of creditors for
the purpose of considering a plan of reorganization, the Act provides that the rights and remedies
available to creditors, the debtor company, and others during the period between the making of the
initial order and the consideration of the proposed plan may be suspended or otherwise controlled
by the court. '

67 Section 11 gives a court wide powers to make any interim orders:

I1. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act,
whenever an application has been made under this Act in respect of any compa-
ny, the court, on the application of any person interested in the matter, may, on
notice to any other person or without notice as it may see fit,
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(a) make an order staying, until such time as the court may prescribe or unti
any further order, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy Act and the Winding-up Act or either of them;

(b) restrain further proceedings in any action, suit or proceeding against the
company on such terms as the court sees fit; and

(c) make an order that no suit, action or other proceeding shall be proceeded
with or commenced against the company except with the leave of the court and
subject to such terms as the court imposes.

68 Viewed in its totality, the Act gives the court control over the initial decision to put the re-
organization plan before the creditors, the classification of creditors for the purpose of considering
the plan, conduct affecting the debtor company pending consideration of that plan, and the ultimate
acceptability of any plan agreed upon by the creditors. The Act envisions that the rights and reme-
dies of individual creditors, the debtor company, and others may be sacrificed, at least temporarily,
in an effort to serve the greater good by arriving at some acceptable reorganization which allows the
debtor company to continue in operation: Icor Oil & Gas Co. v. Canadian Imperial Bank of Com-
merce (No. 1) (1989), 102 AR. 161 (Q.B.), at p. 165.

IV.  DID HOOLIHAN J. ERR IN HOLDING THAT THE
DEBTOR COMPANIES WERE ENTITLED TO INVOKE
THE ACT?

69 The appellant advances three arguments in support of its contention that Elan and Nova Inc.
were not entitled to seek relief under the Act. It argues first that the debentures issued by the com-
panies after August 27, 1990, were "shams" and did not fulfil the requirements of s. 3 of the Act.
The appellant next contends that the issuing of the debentures by the companies contravened their
agreements with the Bank in which they undertook not to further encumber the assets of the compa-
nies without the consent of the Bank. Lastly, the appellant maintains that once the Bank had ap-
pointed a receiver-manager over the affairs of the companies on August 27, 1990, the companies
had no power to create further indebtedness by way of debentures or to bring an application on be-
half of the companies under the Act.

(1)  Section 3 and "instani" trust deeds

70 The debentures issued in August 1990, after the Bank had moved to install a receiv-
cr-manager, were issued solely and expressly for the purpose of meeting the requirements of s. 3 of
the Act. Indeed, it took the companies two attempts to meet those requirements. The debentures had
no commercial purpose. The transactions did, however, involve true loans in the sense that monies
were advanced and debt was created. Appropriate and valid trust deeds were also issued.

71 In my view, it is inappropriate to refer to these transactions as "shams". They are neither
false nor counterfeit, but rather are exactly what they appear to be, transactions made to meet juris-
dictional requirements of the Act so as to permit an application for reorganization under the Act.
Such transactions are apparently well known to the commercial bar: B. O'Leary, "A Review of the
Companies' Creditors Arrangement Act" (1987), 4 National Insolvency Review 38, at p. 39; C.
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Keith Ham, " 'Instant' Trust Deeds Under the CCAA" (1988), 2 Comm. Insol. R. 25; G. Morawetz,
"Emerging Trends in the Use of the Companies' Creditors Arrangement Act" (1990), Proceedings of
the First Annual General Meeting and Conference of the Insolvency Institute of Canada.

Mr. Ham, supra, writes at p. 25, continued on p. 30:

Consequently, some companies have recently sought to bring themselves within
the ambit of the CCAA by creating "instant" trust deeds, i.c., trust deeds which
are created solely for the purpose of enabling them to take advantage of the
CCAA. :

2 Applications under the Act involving the use of "instant" trust deeds have been before the
courts on a number of occasions. In no case has any court held that a company cannot gain access to
the Act by creating a debt which mects the requirements of s. 3 for the express purpose of qualify-
ing under the Act. In most cases, the use of these "instant” trust deeds has been acknowledged
without comment.

73 The decision of Chief Justice Richard in Re United Maritime Fishermen Co-op (1988), 67
C.B.R. (N.S.) 44, 84 N.B.R. (2d) 415, 214 A.P.R. 415 (Q.B.), at pp. 55-56 C.BR,, speaks directly
to the use of "instant” trust deeds. The Chief Justice refused to read any words into s. 3 of the Act
which would limit the availability of the Act depending on the point at which, or the purpose for
which, the debenture or bond and accompanying trust deed were created. He accepted [p. 56
C.B.R.] the debtor company's argument that the Act:

... does not impose any time restraints on the creation of the conditions as set out
in 8. 3 of the Act, nor does it contain any prohibition against the creation of the
conditions set out in s. 3 for the purpose of obtaining jurisdiction.

74 It should, however, be noted that in Re United Maritime Fishermen Co-op, supra, the debt
itself was not created for the purpose of qualifying under the Act. The bond and the trust deed,
however, were created for that purpose. The case is therefore factually distinguishable from the case
at bar.

75 The Court of Appeal reversed the ruling of the Chief Justice ((1988), 69 C.B.R. (N.S.) 161,
51 D.L.R. (4th) 618 sub nom. Canadian Co-operative Leasing Services v. United Maritime Fisher-
men Co-op, 88 N.B.R. (2d) 253, 224 A.P.R. 253) on the basis that the bonds required by s. 3 of the
Act had not been issued when the application was made, so that on a precise reading of the words of
3. 3 the company did not qualify. The court did not go on to consider whether, had the bonds been
properly issued, the company would have been entitled to invoke the Act. Hoyt J.A., for the major-
ity, did, however, observe without comment that the trust deeds had been created specifically for the
purpose of bringing an application under the Act,

76 The judgment of MacKinnon J. in Re Stephanie's Fashions Ltd. and Children's Cormer
Fashions Ltd., released January 24, 1990 (B.C. S.C.), is factually on all fours with the present case.
In that case, as in this one, it was acknowledged that the sole purpose for creating the debt was to
effect compliance with s. 3 of the Act. After considering the judgment of Chief Justice Richard in
Re United Maritime Fishermen Co-op, supra, MacKinnon J. held, at p. 4 of the reasons:
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The reason for creating the trust deed is not for the usual purposes of securing a
debt but when one reads it, on its face, it does that. I find that it is a genuine trust
deed and not a fraud and that the petitioners have complied with s. 3 of the stat-
ute.

77 Re Metals & Alloys Co. is a recent example of a case in this jurisdiction in which "instant"
trust deeds were successfully used to bring a company within the Act. The company issued deben-
tures for the purpose of permitting the company to qualify under the Act so as to provide it with an
opportunity to prepare and submit a reorganization plan. The company then applied for an order,
seeking inter alia a declaration that the debtor company was a corporation within the meaning of the
Act. Houlden J.A., hearing the matter at first instance, granted the declaration requested in an order
dated February 16, 1990. No reasons were given. It does not appear that the company's qualifica-
tions were challenged before Houlden J.A.; however, the nature of the debentures issued and the
purpose for their issue was fully disclosed in the material before him. The requirements of s, 3 of
the Act are jurisdictional in nature and the consent of the parties cannot vest a court with jurisdic-
tion it does not have. One must conclude that Houlden J.A. was satisfied that "instant” trust deeds
suffice for the purposes of s. 3 of the Act.

78 A similar conclusion is implicit in the reasons of the British Columbia Court of Appeal in
Chef Ready Foods Ltd. and HongKong Bank of Canada, supra. In that case, a debt of $50, with an
accompanying debenture and trust deed, was created specifically to enable the company to make
application under the Act. The court noted that the debt was created solely for that purpose in an
effort to forestall an attempt by the bank to liquidate the assets of the debtor company. The court
went on to deal with the merits and to dismiss an appeal from an order granting a stay pending a
reorganization meeting. The court could not have reached the merits without first concluding that
the $50 debt created by the company met the requirements of s. 3 of the Act.

79 The weight of authority is against the appellant. Counsel for the appellant attempts to coun-
ter that authority by reference to the remarks of the Minister of Justice when s. 3 was introduced as
an amendment to the Act in the 1952-53 sittings of Parliament (House of Commons Debates,
1952-53 (1-2 Eliz. 2), vol. II, pp. 1268-69). The interpretation of words found in a statute by refer-
ence to speeches made in Parliament at the time legislation is introduced has never found favour in
our courts: Re Residential Tenancies Act, 1979, [1981] 1 S.C.R. 714, 123 D.L.R. (3d) 554, 37 N.R.
158, atp. 721 S.C.R., p. 561 D.L.R. Nor, with respect to Mr. Newbould's able argument, do [ find
the words of the Minister of Justice at the time the present s. 3 was introduced to be particularly il-
luminating. He indicated that the amendment to the Act left companies with complex financial
structures free to resort to the Act, but that it excluded companies which had only unsecured mer-
cantile creditors. The Minister does not comment on the intended effect of the amendment on the
myriad situations between those two extremes. This case is one such situation. These debtor com-
panies had complex secured debt structures but those debts were not, prior to the issuing of the de-
bentures in August 1990, in the form contemplated by s. 3 of the Act. Like Richard C.J .QB.inRe
United Maritime Fishermen Co-op, supra, at pp. 52-53 C.B.R., I am not persuaded that the com-
ments of the Minister of Justice assist in interpreting s. 3 of the Act in this situation.

80 The words of s. 3 are straightforward. They require that the debtor company have, at the
time an application is made, an outstanding debenture or bond issued under a trust deed. No more is
needed. Attempts to qualify those words are not only contrary to the wide reading the Act deserves
but can raise intractable problems as to what qualifications or modifications should be read into the
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Act. Where there is a legitimate debt which fits the criteria set out in s. 3, I see no purpose in deny-
ing a debtor company resort to the Act because the debt and the accompanying documentation was
created for the specific purpose of bringing the application. It must be remembered that qualifica-
tion under s. 3 entitles the debtor company to nothing more than consideration under the Act. Quali-
fication under s. 3 does not mean that relief under the Act will be granted. The circumstances sur-
rounding the creation of the debt needed to meet the s. 3 requirement may well have a bearing on
how a court exercises its discretion at various stages of the application, but they do not alone inter-
dict resort to the Act.

81 In holding that "instant" trust deeds can satisfy the requirements of s. 3 of the Act, I should
not be taken as concluding that debentures or bonds which are truly shams, in that they do not re-
flect a transaction which actually occurred and do not create a real debt owed by the company, will
suffice. Clearly, they will not. I do not, however, equate the two. One is a tactical device used to
gain the potential advantages of the Act. The other is a fraud.

82 Nor does my conclusion that "instant” trust deeds can bring a debtor company within the Act
exclude considerations of the good faith of the debtor company in seeking the protection of the Act.
A debtor company should not be allowed to use the Act for any purpose other than to attempt a le-
gitimate reorganization. If the purpose of the application is to advantage one creditor over another,
to defeat the legitimate interests of creditors, to delay the inevitable failure of the debtor company,
or for some other improper purpose, the court has the means available to it, apart entirely from s. 3
of the Act, to prevent misuse of the Act. In cases where the debtor company acts in bad faith, the
court may refuse to order a meeting of creditors, it may deny interim protection, it may vary interim
protection initially given when the bad faith is shown, or it may refuse to sanction any plan which
emanates from the meeting of the creditors: see L. Crozier "Good Faith and the Companies' Credi-
tors Arrangement Act" (1989), 15 Can. Bus. L.J. 89.

(ii)  Section 3 and the prior agreement with the Bank limiting creation of new debt

83 The appellant also argues that the debentures did not meet the requirements of s. 3 of the Act
because they were issued in contravention of a security agreement made between the companies and
the Bank. Assuming that the debentures were issued in contravention of that agreement, I do not
understand how that contravention affects the status of the debentures for the purposes of s. 3 of the
Act. The Bank may well have an action against the debtor company for issuing the debentures, and
it may have remedies against the holders of the debentures if they attempted to collect on their debt
or enforce their security. Neither possibility, however, negates the existence of the debentures and
the related trust deeds. Section 3 does not contemplate an inquiry into the effectiveness or enforcea-
bility of the 5. 3 debentures, as against other creditors, as a condition precedent to qualification un-
der the Act. Such inquiries may play a role in a judge's determination as to what orders, if any,
should be made under the Act.

(iif) Section 3 and the appointment of a receiver-manager

84 The third argument made by the Bank relies on its installation of a receiver-manager in both
companies prior to the issue of the debentures. I agree with Finlayson J.A. that the placement of a
receiver, either by operation of the terms of an agreement or by court order, effectively removes
those formerly in control of the company from that position and vests that control in the receiv-
er-manager: Re Hat Development Ltd. (1988), 64 Alta. L.R. (2d) 17, 71 C.B.R. (N.S.) 264 (Q.B.),
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affirmed without deciding this point (1989), 65 Alta. L.R. (2d) 374 (C.A.). I cannot, however, agree
with his interpretation of the order of Saunders J. I read that order as effectively turning the receiver
into a monitor with rights of access, but with no authority beyond that. The operation of the busi-
ness is specifically returned to the companies. The situation created by the order of Saunders J. can
usefully be compared to that which existed when the application was made in Re Hat Development
Ltd., supra. Forsyth J., at p. 268 C.B.R., states:

The receiver-manager in this case and indeed in almost all cases is charged by
the court with the responsibility of managing the affairs of a corporation. It ig
true that is appointed pursuant, in this case, to the existence of secured indebted-
ness and at the behest of a secured creditor to realize on its security and retire the
indebtedness. Nonetheless, this receiver-manager was court-appointed and not by
virtue of an instrument. As a court-appointed receiver it owed the obligation and
the duty to the court to account from time to time and to come before the court
for the purposes of having some of its decisions ratified or for receiving advice
and direction. [t is empowered by the court to manage the affairs of the company
and it is completely inconsistent with that function to suggest that some residual
power lies in the hands of the directors of the company to create further indebt-
edness of the company and thus interfere however slightly, with the receiv-
er-manager's ability to manage.

(Emphasis added)

85 After the order of Saunders J., the receiver-manager in this case was not obligated to man-
age the companies. Indeed, it was forbidden from doing so. The creation of the "instant" trust deeds
and the application under the Act did not interfere in any way with any power or authority the re-
ceiver-manager had after the order of Saunders J. was made.

86 [ also find it somewhat artificial to suggest that the presence of a receiver-manager served to
vitiate the orders of Hoolihan J. Unlike many applications under s. 5 of the Act, the proceedings
before Hoolihan J. were not ex parte and he was fully aware of the existence of the receiv-
er-manager, the order of Saunders J., and the arguments based on the presence of the receiv-
er-manager. Clearly, Hoolihan J. considered it appropriate to proceed with a plan of reorganization
despite the presence of the receiver-manager and the order of Saunders J. Indeed, in his initial order
he provided that the order of Saunders J. "remains extant". Hoolihan J. did not, as I do not, see that
order as an impediment to the application for the granting of relief under the Act. Had he considered
that the receiver-manager was in control of the affairs of the company he could have varied the or-
der of Saunders J. to permit the applications under the Act to be made by the companies: Re Hat
Development Ltd., supra, at pp. 268-69 C.B.R. It is clear to me that he would have done so had he
felt it necessary. If the installation of the receiver-manager is to be viewed as a bar to an application
under this Act, and if the orders of Hoolihan J. were otherwise appropriate, I would order that the
order of Saunders J. should be varied to permit the creation of the debentures and the trust deeds
and the bringing of this application by the companies. I take this power to exist by the combined
effect of s. 14(2) of the Act and s. 144(1) of the Courts of Justice Act, 1984, S.0. 1984, c. 11,

87 In my opinion, the debentures and "instant" trust deeds created in August of 1990 sufficed to
bring the company within the requirements of's. 3 of the Act, even if in issuing those debentures the
companies breached a prior agreement with the Bank. I am also satisfied that given the terms of the
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order of Saunders J., the existence of a receiver-manager installed by the Bank did not preclude the
application under s. 3 of the Act.

V. DID HOOLIHAN J. ERR IN EXERCISING HIS DISCRETION
IN FAVOUR OF DIRECTING THAT A CREDITORS MEETING
BE HELD TO CONSIDER THE PROPOSED PLAN
OF REORGANIZATION?

88 As indicated earlier, the Act provides a number of points at which the court must exercise its
discretion. I am concerned with the initial exercise of discretion contemplated by s. 5 of the Act by
which the court may order a meeting of creditors for purposes of considering a plan of reorganiza-
tion. Hoolihan J. exercised that discretion in favour of the debtor companies. The factors relevant to
the exercise of that discretion are as variable as the fact situations which may give rise to the appli-
cation. Finlayson J.A. has concentrated on one such factor, the chance that the plan, if put before a
properly constituted meeting of the creditors, could gain the required approval. I agree that the fea-
sibility of the plan is a relevant and significant factor to be considered in determining whether to
order a meeting of creditors: Edwards, "Reorganizations Under the Companies’ Creditors Arrange-
ment Act", supra, at pp. 594-95. I would not, however, impose-a heavy burden on the debtor com-
pany to establish the likelihood of ultimate success from the outset. As the Act will often be the last
refuge for failing companies, it is to be expected that many of the proposed plans of reorganization
will involve variables and contingencies which will make the plan's ultimate acceptability to the
creditors and the court very uncertain at the time the initial application is made.

89 On the facts before Hoolihan J. there were several factors which supported the exercise of
his discretion in favour of directing a meeting of the creditors. These included the apparent support
of two of the three substantial secured creditors, the companies' continued operation, and the pro-
spect (disputed by the Bank) that the companies' fortunes would take a turn for the better in the near
future, the companies' ongoing efforts, that eventually met with some success, to find alternate fi-
nancing, and the number of people depending on the operation of the company for their livelihood.
There were also a number of factors pointing in the other direction, the most significant of which
was the [ikelihood that a plan of reorganization acceptable to the Bank could not be developed.

90 I see the situation which presented itself to Hoolihan J. as capable of a relatively straight-
forward risk-benefit analysis. If the s. 5 order had been refused by Hoolihan 1., it was virtually cer-
tain that the operation of the companies would have ceased immediately. There would have been
immediate economic and social damage to those who worked at the plants and those who depended
on those who worked at the plants for their well-being. This kind of damage cannot be ignored, es-
pecially when it occurs in small communities like those in which these plants are located. A refusal
to grant the application would also have put the investments of the various creditors, with the ex-
ception of the Bank, at substantial risk. Finally, there would have been obvious financial damage to
the owner of the companies. Balanced against these costs inherent in refusing the order would be
the benefit to the Bank, which would then have been in a position to realize on its security in ac-
cordance with its agreements with the companies.

91 The granting of the s. 5 order was not without its costs. It has denied the Bank the rights it
had bargained for as part of its agreement to lend substantial amounts of money to the companies.
Further, according to the Bank, the order has put the Bank at risk of having its loans become un-
der-secured because of the diminishing value of the accounts receivable and inventory which it
holds as security and because of the ever increasing size of the companies' debt to the Bank. These
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costs must be measured against the potential benefit to all concerned if a successful plan of reor-
ganization could be developed and implemented.

92 As [ see it, the key to this analysis rests in the measurement of the risk to the Bank inherent
in the granting of the s. 5 order. If there was a real risk that the loan made by the Bank would be-
come undersecured during the operative period of the s. 5 order, I would be inclined to hold that the
Bank should not have that risk forced on it by the court. However, I am unable to see that the Bank
is in any real jeopardy. The value of the security held by the Bank appears to be well in excess of
the size of its loan on the initial application. In his affidavit, Mr. Gibbons of Coopers & Lybrand
asserted that the companies had over-stated their cash flow projections, that the value of the inven-
tory could diminish if customers of the companies looked to alternate sources for their product, and
that the value of the accounts receivable could decrease if customers began to claim set-offs against
those receivables. On the record before me, these appear to be no more than speculative possibili-
ties. The Bank has had access to all of the companies' financial data on an ongoing basis since the
order of Hoolihan J. was made almost two months ago. Nothing was placed before this court to
suggest that any of the possibilities described above had come to pass.

93 Even allowing for some over-estimation by the companies of the value of the security held
by the Bank, it would appear that the Bank holds security valued at approximately $4 million for a
loan that was, as of the hearing of this appeal, about $2.3 million. The order of Hoolihan J. was to
terminate no later than November 14, 1990. I am not satisfied that the Bank ran any real risk of
having the amount of the loan exceed the value of the security by that date. It is also worth noting
that the order under appeal provided that any party could apply to terminate the order at any point
prior to November 14, This provision provided further protection for the Bank in the event that it
wished to make the case that its loan was at risk because of the deteriorating value of its security.

94 Even though the chances of a successful reorganization were not good, I am satisfied that
the benefits flowing from the making of the s. 5 order exceeded the risk inherent in that order. In my
view, Hoolihan J. properly exercised his discretion in directing that a meeting of creditors should be
held pursuant to s. 5 of the Act.

95 VI. DID HOOLIHAN J. ERR IN DIRECTING THAT THE BANK AND ROYNAT INC.
SHOULD BE PLACED IN THE SAME CLASS FOR THE PURPOSES OF THE ACT?

96 Tagree with Finlayson J.A. that the Bank and RoyNat Inc., the two principal creditors,
should not have been placed in the same class of secured creditors for the purposes of ss. 5 and 6 of
the Act. Their interests are not only different, they are opposed. The classification scheme created
by Hoolihan J. effectively denied the Bank any control over any plan of reorganization.

97 To accord with the principles found in the cases cited by Finlayson J.A., the secured credi-
tors should have been grouped as follows:

Class 1 - The City of Chatham and the Village of
Glencoe

Class 2 -- The Bank of Nova Scotia
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Class 3 -- RoyNat Inc., Ontario Development Corporation, and those holding
debentures issued by the company on August 29 and 31, 1990.

VII. DID HOOLIHAN J. ERR IN MAKING
VII. THE INTERIM ORDERS HE MADE?

98 Hoolihan J. made a number of orders designed to control the conduct of all of the parties
pending the creditors’ meeting and the placing of a plan of reorganization before the court. The first
order was made on September 11, 1990, and was to expire on or before October 24, 1990. Subse-
quent orders varicd the terms of the initial order somewhat and extended its effective date until No-
vember 14, 1990,

99 These orders imposed the following conditions pending the meeting:

(a)  all proceedings with respect to the debtor companies should be stayed, including
any action by the Bank to realize on its security;

(b)  the Bank could not reduce its loan by applying incoming receipts to those debts;

(c)  the Bank was to be the sole banker for the companies;

(d)  the companies could carry on business in the normal course, subject to certain
very specific restrictions;

(¢) alicensed trustee was to be appointed to monitor the business operations of the
companies and to report to the creditors on a regular basis; and

(f)  any party could apply to terminate the interim orders, and the orders would be
terminated automatically if the companies defaulted on any of the obligations
imposed on them by the interim orders.

100 The orders placed significant restrictions on the Bank for a two-month period but balanced
those restrictions with provisions limiting the debtor companies' activities and giving the Bank on-
going access o up-to-date financial information concerning the companies. The Bank was also at
liberty to return to the court to request any variation in the interim orders which changes in financial
circumstances might merit.

101 These orders were made under the wide authority granted to the court by s. 11 of the Act.
L.W. Houlden and C.H. Morawetz in Bankruptcy Law in Canada, 3rd ed. (Torento: Carswell,
looseleaf), at p. 2-103, describe the purpose of the section:

The legislation is intended to have wide scope and allows a judge to make orders
which will effectively maintain the status quo for a period while the insolvent
company attempts to gain the approval of its creditors for a proposed arrange-
ment which will enable the company to remain in operation for what is, hopeful-
ly, the future benefit of both the company and its creditors. This aim is facilitated
by s. 11 of the Act which enables the court to restrain further proceedings in any
action, suit or proceeding against the company upon such terms as the court sees
fit.

102 A similar sentiment appears in Chef Ready Foods Ltd. v. HongKong Bank of Canada, su-
pra. Gibbs J.A., in discussing the scope of s. 11, said at p. 7 of the reasons:
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When a company has recourse to the C.C.A.A. the court is called upon to play a
kind of supervisory role to preserve the status quo and to move the process along
to the point where a compromise or arrangement is approved or it is evident that
the attempt is doomed to failure. Obviously time is critical. Equally obviously, if
the attempt at compromise or arrangement is to have any prospect of success
there must be a means of holding the creditors at bay, hence the powers vested in
the court under s. 11.

103 Similar views of the scope of the power to make interim orders covering the period when
reorganization 1s being attempted are found in Meridian Developments Inc. v. Toronto-Dominion
Bank (1984), 32 Alta. LR. (2d) 150, 53 A.R. 39,52 C.B.R. (N.S.) 109, 11 D.LR. (4th) 576, [1984]
SW.W.R. 215 (Q.B.), at pp. 42-45 AR., pp. 114-18 CB.R.; Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd. (1988), 63 Alta. L.R. (2d) 361, 72 C.B.R. (N.S.) 1 (Q.B.), at pp. 12-15
C.B.R.; Quintette Coal Ltd. v. Nippon Steel Corp. B.C. S.C., Thackray J., released June 18, 1990, at
pp. 5-9 of the reasons [now reported 47 B.C.L.R. (2d) 193; and O'Leary, B., "A Review of the
Companies' Creditors Arrangement Act", supra, at p. 41.

104 The interim orders made by Hoolihan J. are all within the wide authority created bys. 11 of
the Act. The orders were crafted to give the company the opportunity to continue in operation
pending its attempt to reorganize while at the same time providing safeguards to the creditors, in-
cluding the Bank, during that same period. I find no error in the interim relief granted by Hoolihan
J.

VIiI. CONCLUSION

105 In the result, I would allow the appeal in part, vacate the order of Hoolihan J. of October
18, 1990, insofar as it purports to settle the class of creditors for the purpose of the Act, and I would
substitute an order establishing the three classes referred to in Part VI of these reasons. I would not
disturb any of the other orders made by Hoolihan J.

Appeal allowed.
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Cuase Name:

ScoZinc Ltd. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S8.C. 1985, ¢. C-36 as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
ScoZinc Limited
[2009] N.S.J. No. 227
2009 NSSC 163
55 C.B.R. (5th) 205
2009 CarswelINS 283
177 A.C.W.S. (3d) 294
Docket: Hfx No. 305549
Registry: Halifax
Nova Scotia Supreme Court
Halifax, Nova Scotia
D.R. Beveridge J.
Heard: May 1, 2009.
Oral judgment: May 1, 2009.
Released: May 20, 2009.
(13 paras.)
Bankruptcy and insolvency law - Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Proposals -- Meetings of creditors — Sanction by court -- Motion by
ScoZinc for a meeting of creditors under the Companies' Creditors Arrangement Act, for extension
of a stay of proceedings, and for approval that notice of the motion be given only to defined credi-

tors allowed -- Court approval of the proposal was not necessary before it was presented to credi-
tors; accordingly, the meeting was ordered — The extension of the stay was granted - Given the
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volume of material involved, only creditors with claims over 8100,000 need be given notice of the
motion,

Bankrupicy and insolvency law -- Proceedings -- Practice and procedure -- Notice -- Stays -- Mo-
tion By ScoZinc for a meeting of creditors under the Companies’ Creditors Arrangement Act, for
extension of a stay of proceedings, and for approval that notice of the motion be given only to de-
Jfined creditors allowed -- Court approval of the proposal was not necessary before it was presented
lo creditors; accordingly, the meeting was ordered - The extension of the stay was granted -- Given
the volume of material involved, only creditors with claims over 100,000 need be given notice of
the motion.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢c. C-36, 5.4, 5. 5,s. 11, 5. 11(4), 5. 11(6)

Counsel:

John D. Stringer, Q.C. and Ben Durnford, for the applicant.
Robbie MacKeigan, Q.C., for Daniel Rozon.

John McFarlane, Q.C. for Kamatsu.

1 D.R. BEVERIDGE J. (orally):-- ScoZinc brings a motion seeking an order to accomplish
three things. The first is for a meeting of the creditors pursuant to ss. 4 and 5 of the Companies’
Creditors Arrangement Act. The second is a further extension of the stay of proceedings initially
ordered by this Court on December 22, 2008 and extended from time to time. The third is approval
of notice of this motion being giveén only to certain defined creditors.

2 The company has filed an affidavit of William Felderhof referred to as his seventh affidavit,
sworn April 28, 2009 and the Monitor has filed its sixth report dated April 30, 2009.

3 As part of its submissions the company notes that there is nothing in the CCAA which re-
quires the Court to give prior preliminary approval of ScoZinc's proposed plan before it is presented
to the creditors. It notes that the jurisprudence establishes that this approval is generally desirable
prior to calling a meeting of the creditors. Some, but not all of this jurisprudence was reviewed by
MacAdam J. in Re Federal Gypsum 2007 NSSC 384.

4 Justice MacAdam in Re Federal Gypsum did refer to the two different standards that have
been proposed or referred to in cases from Ontario and British Columbia. Some of these cases have
expressed the view that the debtor company should establish that the plan has "a reasonable chance"”
that it would be accepted by the creditors. Other cases have referred to the appropriate test as simply
a determination as to whether or not the proposed plan is one that would be "doomed to failure".

5 In a different context, Glube C.J.T.D. (as she then was) in Fairview Industries (1991), 11
C.B.R. (3d) 43 cautioned that it would be impractical and extremely costly to continue to prepare a
plan when "there is no hope that it would be approved".
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6 I think it fair to say that MacAdam J., although not expressly but by necessary implication,
preferred the lower standard facing a debtor company in submitting its plan to the Court for a pre-
liminary approval. At para. 12 he wrote:

[12] In view of the relatively low threshold on the Company in seeking Court
approval to have a plan of arrangement submitted to the creditors for a vote, [ am
satisfied the plan should proceed and the creditors should determine whether they
do, or do not accept the plan as finally filed.

7 In my opinion it should not be up to the Court to second guess the probability of success of a
proposed plan of arrangement. Businessmen are free to make their own views known before and
ultimately at the creditors’ meeting. It seems to me that the Court should only decline to give pre-
liminary approval and refuse to order a meeting if it was of the view that there was no hope that the
plan would be approved by the creditors or, if it was approved by the creditors, it would not, for
some other reason, be approved by the Court.

8 The Monitor in its sixth report says that the proposed plan is reasonable under the circum-
stances. This opinion appears to flow from its conclusion that if the plan is rejected and the compa-
ny forced into receivership or bankruptcy, unsecured creditors will not recover the amount offered
in the plan and it is highly unlikely that the secured creditors will recover the amount offered to
them. I see no reason to disagree with the opinion offered by the Monitor.

9 Given that opinion and in light of the terms that are set out in the proposed plan I am certainly
satistied that the plan is far from one that is doomed to failure. It is one that should be put to the
creditors for their consideration. It is therefore appropriate that I exercise the discretion that is set
out in ss. 4 and 5 of the CCAA4 and order a meeting of the creditors on the terms set out in the pro-
posed meeting order.

10 With respect to the extension of the stay of proceedings, as I noted at the outset there had
been an initial order of this Court under s. 11 of the CCA4. This order was granted on December 22,
2008. It was, as required by the statute, limited to a period of 30 days. It has been extended on two
previous occasions. It is now due to expire May 22nd, 2009, The meeting of the creditors is sched-
uled for May 21, 2009. There is a tentative return date scheduled for May 28, 2009 for the Court to
consider sanctioning the plan, should it be approved by the creditors.

11 The test with respect to extending the stay of proceedings has been set out in a number of
cases that have considered ss. 11(4) and (6) of the CCA4. These were reviewed by me in Re Sco-
Zinc Ltd. 2009 NSSC 108. In these circumstances there is no need to review the test and the evi-
dence in support of that test.

12 In light of my conclusion that the company had met the threshold for ordering a meeting of
the creditors under ss. 4 and 5 of the CCA4 the appropriateness of a further extension permitting the
company to return to the Court within a very short period of time following that meeting of the
creditors is patently obvious. The extension is therefore granted.

13 The last issue is the approval of notice of this motion being given only to certain defined
creditors. Given the number of creditors that appeared early on in the proceedings it was somewhat
impractical fo give notice to each of them with the volumes of materials that would be required to
be produced and served. With respect to the prior motions it was required that notice be given to all
creditors asserting claims against the debtor company in excess of $100,000.00 and all creditors as-
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serting builders liens. In addition all creditors were apprised of these proceedings by way of the
mail out to cach and every creditor as required by the CCA4 leading to filing of proofs of claim.
The status of the proceedings, including this motion, have been posted on the Monitor's website. I
see 10 reason to depart from the previous practice and this aspect of the motion is also granted.

D.R. BEVERIDGE J.
cp/e/glrxg/qlpwb/qlaxw/qleed
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[Indexed as: Sklar-Peppler Furniture Corp.
v. Bank of Nova Scotia]

SKLAR-PEPPLER FURNITURE CORPORATION v.
BANK OF NOVA SCOTIA, 949073 ONTARIO INC.,
H & R PROPERTIES LIMITED, SHERMIC INC.,

JOANTE INVESTMENTS LTD., CANADIAN EQUIPMENT LEASING
(A DIVISION OF TRIATHLON LEASING INC.), PITNEY BOWES
LEASING (A DIVISION OF PITNEY BOWES OF
CANADA LTD.), MICHAEL WEINIG AG and all
other affected creditors of applicant

Ontario Court of Justice (General Division) [Commercial List],
Borins J. -

Judgment - October 31, 1991.

Corporations — Arrangements and compromises — Companies’ Creditors
Arrangement Act — Classification of creditors considered — Application by com-
pany granted — Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36.

A company delivered notice to each of three realty landlords advising them
that due to its financial situation, it had vacated the premises in question and would
make delivery of the keys to the premises. It was expecied that each landlord would
take appropriate steps to protect its interest and secure the leased premises. Each of
the landlords replied to the notice stating, inter alia, that the company’s letter con-
stituted a repudiation of its lease. The company sought protection of the Companies'
Creditors Arrangement Act (‘CCAA™) and applied for approval of a plan of reor-
ganization. The landlords objected to the plan because it purported to interfere with
their contracmal rights as landlords and their remedies against the company con-
sequent to its repudiation of the lease. The application stated that if the plan was
approved, realty leases would be terminated as of the date the order was granted, and
the lessors would “be treated insofar as the situation permits in a matter equivalent to
treatment to which they would be entitled if the company had gone into bankruptcy”.
The plan provided for two classes of creditors. The first class was comprised of the
bank, a secured creditor and the guarantor that had given seeurity to the bank. The
second class contained all other affected creditors, numbering over 1,000, and in-
cluded the holders of debentures issued by the company, all terminated employees,
the three realty lessors and the three equipment lessors. The landlords also objected
to the classification of the creditors. '

- Held — The company’s application was granted.

A plan that proposes a regime for the court-supervised re-organization of a
company intended to avoid the devastating social and economic effects of a creditor-
initiated termination of ongoing business operations and enabling the company (o
carry on business in a manner intended to cause the least possible harm to the
company, its creditors, its employees and former employees and the communities in
which it carries on business exemplifies the policy and objectives of the CCAA.

Only after a plan has been approved by the creditors is it appropriate for the
court, in considering whether or not court approval is to be given, t0 comment
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specifically on a proposed plan, except in regard to the classification of creditors and
its probability of success or failure in relation to the circumstances of the application.

With respect to classification of creditors, in placing a broad and purposive
interpretation upon the provisioris of the CCAA, the court should resist approaches
that would potentially fragment creditors and thereby jeopardize potentially viable
plans of arrangement. Not every difference in the nature of a debt due to a creditor
or a group of creditors warrants the creation of a separate class. What is required is
some community of interest and rights that are not so dissimilar as to make it
impossible for the creditors in the class to consult with a view towards a common
interest. It would be improper to create a special class simply for the benefit of an
opposing creditor that would give that creditor the potential to exercise an unwai-
ranted degree of power. '

The landlords were unsecured creditors, both in respect of the outstanding rent
that was owed and any contingent claim for unliquidated damages to which the
landlords might become entitled as a result of the company’s repudiation of the
lease. The classification of creditors on the basis of identity of interests, as sug-
gested by the landlords, would in some instances result in the multiplicity of classes,
which would make any re-organization difficult, if not impossible. Therefore, nei-
ther the realty lessors nor the equipment lessors and conditional-sales vendors should
be in a separate class.

Cases considered

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub
nom. Elan Corp.v. Comiskey) 41 O.A.C. 282, 1 O.R. (3d) 289 — referred to.

Wellington Building Corp., Re, 16 C.BR. 48, [1934] O.R. 653, [1934] 4 D.L R, 626
(S.C.) — applied.

Statutes considered

Bankruptcy Act, R.S.C. 1985, ¢. B-3.

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢c. C-36 —
s.2

nwon
o bW

s. 11
Winding-Up Act, R.S.C. 1985, ¢. W-11.

APPLICATION for relief under Companies’ Creditors
~ Arrangement Act.

Barbara Grossman, for applicant and for respondent 949073
Ontario Inc.

L. Crozier and Catherine Francis, for H & R Properties Ltd.

Kent E. Thomson, for Bank of Nova Scotia.

(Doc. B301/91)
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1 October 31, 1991. BORINS J.: — This is an application brought
by Sklar-Peppler Furniture Corp. (subsequently referred to as “Sklar™)
pursuant to ss. 4, 5 and 11 of the Companies’ Creditors Arrangement
Act, R.S.C. 1985, c. C-36 (subsequently referred to as “C.C.AA”) for
the relief contained in the draft order annexed to the notice of applica-
f10m.

2 The essential nature of the relief requested is the maintenance of
the status quo in regard to the business operations conducted by Sklar
by preventing any of its creditors from taking proceedings against it
under the Bankruprcy Act, R.S.C. 1985, c. B-3 and the Winding-Up
Act, R.S.C. 1985, c. W-11, or commencing or continuing any lawsuit
or related proceedings against Sklar until further order of the court,
pending the consideration of a plan of compromise or arrangement be-
t\iveen Sklar and the classes of its creditors affected by the proposed
plan. .

3 Before the court is the proposed plan. It is a most comprehen-
sive document, 39 pages in length, to which is appended an additional
33 pages containing information referred to in the plan, including the
classification of creditors for the purpose of voting in respect to the
approval of the plan as required by s. 6 of the Act. The urgent nature
of this application, with the resulting need to provide an early decision
in respect to it, as well as a limited time available to me since the
conclusion of submissions late yesterday, do not permit me to review
in detail the provisions of the plan. However, I am able to say that I
have examined in detail the plan and the evidence before the court
and, subject to what follows, I would have had no hesitation in grant-
ing the order as sought because the order and the plan, in my view,
provide a compelling example of the very situation to which the
C.C.A.A. is intended to address. The proposed plan exemplifies the
policy and objectives of the Act as it proposes a regime for the court-
supervised re-organization of the applicant company intended to avoid
the devastating social and economic effects of a creditor-initiated ter-
mination of its ongoing business operations and enabling the company
to carry on its business in a manner in which it is intended to cause the
least possible harm to the company, its creditors, its employees and
former employees and the communities in which it carries on and
carried on its business operations.

4 Two of the named respondents, the Bank of Nova Scotia and
949073 Ontario Inc., are the major creditors of Sklar and their com-
bined indebtedness is about $60,000,000. The bank is a secured
creditor and 949073 Ontario Inc. is an unsecured creditor which is the
guarantor of a debt of Sklar and which has given security to the bank.
Counsel for the bank advised the court of the bank’s strong support
for the order sought by Sklar. The applicant is indebted to trade and
other secured creditors in the aggregate amount of about $10,500,000.
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There are six other named respondents. Three of these respondents
are the landlords of premises under lease to Sklar which Sklar, as part
of its proposed re-organization, can no longer afford and which, there-
fore, it no longer requires for what it hopes will be its continuing busi-
ness operations. Two of the other three respondents are lessors of
equipment to Sklar, the continued use of which Sklar also considers to
be uneconomical. The sixth respondent is a conditional-sales vendor
of certain equipment purchased by Sklar, ‘

5 On October 24, 1991, Sklar delivered a notice to each of the
three realty landlords advising them that due to its financial situation it
was .unable to continue to occupy the leased premises, that it has va- -
cated the premises in question and that it would make delivery of the
keys to the premises and expressing the view that each landlord would
take appropriate steps to protect its interest and secure the leased
premises. Each of the landlords replied to the notice stating, inter alia,
that Sklar’s letter constituted a repudiation of its lease.

6 As for the respondents, Mr. Hess was in attendance as a repre-
sentative of Michael Weinig AG and through counsel for the applicant
advised the court that Michael Weinig AG neither opposed nor con-
sented to the granting of the order. A similar position was taken by
two realty lessors, Shermic Inc. and Joante Investments Ltd., who ap-
peared respectively by counsel and a representative. Nothing was
heard from the remaining two equipment lessors, Triathlon Leasing
Inc. and Pitney Bowes of Canada Ltd. The only opposition to the
granting of the order was that of the realty lessor H & R Properties
Litd. As I will explain, as I understand, the principal objections of H

- & R Properties Ltd. are not to the plan as such, but are in respect to
the way in which certain provisions of the plan purport to interfere
with its contractual rights as. landlord and its remedies against Sklar
consequent to its repudiation of the lease and in respect to the clas-
sification of creditors for the purposes of the vote required to consider
the approval or rejection of the plan.

7 However, before I discuss the submissions made by counsel for
H & R Properties, there are some observations which I wish to make
by way of background. Sklar is a long-established company, which
has carried on the business of manufacturing and marketing wooden
furniture and upholstered furniture for many years in southern
Ontario. A subsidiary carries on its business in the United States.
Until its financial circumstances caused the company to reduce its
operations, it formerly employed approximately 212 people in
Hanover and 60 people in Toronto. It now employs about 400 people
in Whitby, and about 200 people are employed by the American sub-
sidiary, in operations which it purposes to continue if the plan is ap-
proved.

8 Since late 1989 Sklar has experienced financial difficulties and



316 CANADIAN BANKRUPTCY REPORTS 8 C.B.R.(3d)

is now insolvent. Among the reasons for its insolvency are the com-
bined effects of economic recession, the introduction of free trade, the
strong Canadian dollar, the high volume of bankruptcies among
Canadian furniture manufacturers and the effects of the Goods and
Services Tax on consumer spending. It has already - introduced
economic measures designed to deal with its financial problems. If
the plan is not approved, the Bank of Nova Scotia will enforce its
security. This will result in Sklar’s bankruptcy, which in turn will
result in its remaining employees losing their jobs and no funds being
available to satisfy the claims of unsecured creditors, including ter-
minated employees. The plan provides for a fund of $1.5 million to
pay, on a pro rata basis, the amounts due to the over 1,000 unsecured
creditors to whom the proposed plan will be mailed and who will be
given the opportunity to vote, in person or by proxy, with respect to its
approval or rejection. Sklar has issued the debentures necessary to
qualify it as a debtor company within the meaning of ss. 2 and 3 of the
C.C.A.A. Although an issue was raised as to whether H & R
Properties Ltd. is an unsecured creditor within s. 2 of the Act, I am
satisfied that under the broad definition of unsecured creditor con-
tained in the Act in the cases in which I have considered the question,
H & R Properties is an unsecured creditor both in respect to the out-
standing rent which is now owed to it by Sklar, and any contingent
claim for unliquidated damages to which it may become entitled as a
result of Sklar’s apparent repudiation of its lease.

9 This brings me to the objections raised by counsel for H & R
Properties in their submissions. There are two main objections, which
are, in a sense, related. The first objection relates to para. 20 of the
draft order, which stipulates that H & R Properties is an *“Affected
Creditor” as defined in the order and the plan and provides that the
claims of every such creditor include claims for contingent and un-
liquidated claims arising, inter alia, under any lease. The first objec-
tion relates as well to the provisions of para. 26 of the plan, which
states that if the plan is approved, realty leases will be terminated as of
the date the order is granted, and the lessors “will be treated insofar as
the situation permits in a mannér equivalent to treatment to which they
would be entitled if the company had gone into bankruptcy” on the
date the order is granted. The second objection relates to the clas-
sification of the creditors in the plan. The plan provides for two
classes of creditors. The first class was comprised of the two secured
creditors, Bank of Nova Scotia and 949073 Ontario Inc. The second
class contains all other affected creditors, numbering over 1,000, and
includes the holders of debentures issued by the company, all ter-
minated employees of the company, the three realty lessors and the
three equipment lessors.

10 In considering the objections raised by H & R Properties, I wish
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to emphasize that while I have read the authorities provided by coun-
sel for all parties, time has not permitted me to discuss and analyze
them in these reasons. I have, however, in an appendix to my reasons,
listed the authorities provided by counsel for all parties. I have also
read the helpful article by D.H. Goldman, D.E. Baird and M.A.
Weinczok, “Arrangements Under the Companies’ Creditors
Arrangement Act” (1991) 1 C.B.R. (3d) 135, in which the authorities
are reviewed.

11 With respect to the first objection, I am satisfied that on the
broad interpretation which the authorities have placed on s. 11 of the
C.C.A.A. and the discretionary powers which it provides to the court
in considering an application under the C.C.A.A. and the purposes of
the legislation, the provisions of para. 20 of the draft order are ap-
propriate to avoid impairment to the ability of Sklar to continue its
business operations during the period while the plan of compromise or
arrangement is under consideration. To the extent that it is ap-
propriate to comment on para. 26 of the plan, I see nothing in-
appropriate in its terms. However, the plan is yet to be approved by
the creditors and it is only after it has been approved by them that it is,
in my view, appropriate for the court, in considering whether or not
court approval is to be given, to comment specifically on a proposed
plan except, of course, in regard to the classification of creditors and
its probability of success or failure in relation to the circumstances of
the application.

12 The second objection concerns the classification of creditors.
This objection emanates from the fact that H & R Properties is dis-
pleased with the impact of the plan and in particular para. 26 on any
claims which it might have for future rent subsequent to the date its
lease with Sklar is terminated. It fears that because it is in a class with
over 1,000 creditors the negative vote which one presumes it proposes
to cast against the plan will be meaningless and the plan will be ap-
proved. It, therefore, submits that a third class of creditors should be
established consisting of the three realty lessors and the other three
respondents. It submits that because there is no community of interest
between itself and the other creditors, the applicant is attempting to
isolate it by placing it in a class in which it does not belong and to
thereby force upon it conditions which it feels are unacceptable.

13 The subject of the appropriate classification of creditors has at-
tracted considerable attention over the past decade. The earlier cases
and the recent cases are discussed at pp. 157-169 of the article to
which I have referred. In my view, an important principle to consider
in approaching ss.4 and 5 of the C.C.A.A. is that followed in Re
Wellington Building Corp., 16 CB.R. 48, [1934] O.R. 653, [1934] 4
D.L.R. 626 (S.C.), in which it was emphasized that the object of ss. 4
and 5 is not confiscation but is to enable compromises to be made for
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the common benefit of the creditors as creditors, or for the common
benefit of some class of creditors as such. To this I would add that
recognition must be given to the legislative intent to facilitate cor-
porate re-organization and that in the modem world of large and com-
plex business enterprises the excessive fragmentation of classes could
be counter-productive to the fulfilment of this intent. In this regard, to
approach the classification of creditors on the basis of identity of in-
terest, as suggested by counsel for H & R Properties, would in some
instances result in the multiplicity of classes, which would make any
re-organization difficult, if not impossible, to achieve. In my view, in
placing a broad and purposive interpretation upon the provisions of
the C.C.A.A. the court should take care to resist approaches which
would potentially fragment creditors and thereby jeopardize poten-
tially viable plans of arrangement, such as the plan advanced in this
application.

In Nova Metal Products Inc. v. Comzskey (Trustee of) (1990), 1
C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282, 1
O.R. (3d) 289, Finlayson J.A. discussed the factors to be considered in
the classification of shareholders. Based upon the factors considered
by him, and agreed with by Doherty J.A. in his dissenting reasons, and
the factors discussed in the various cases reviewed in the article, I am
not persuaded that a separate class should be created consisting of the
realty lessors, the equipment lessors and the conditional-sales vendor.
Not every difference in the nature of a debt due to a creditor or a
group of creditors warrants the creation of a separate class. What is
required is some community of interest and rights which are not so
dissimilar as to make it impossible for the creditors in the class to con-
sult with a view toward a common interest. I do not see any reason
for lessors, simply because they are lessors, to constitute a separate
class of creditors. In reaching this conclusion I have also considered
that para. 26 of the plan does take into account the rights given to
landlords under the Bankruptcy Act, R.S.C. 1985, c. B-3 and incor-
porates these rights into the plan. By the same token it would be im-
proper to create a special class simply for the benefit of the opposing
creditor, which would give that creditor the potential to exercise an
unwarranted degree of power. The proposed plan is not for the ex-
clusive benefit of H & R Properties but is intended to be for the
benefit of all of the creditors. In my view, it presents a realistic
proposal of compromise and reorganization which has a probable
chance of success if presented to the creditors for their consideration.
Accordingly, the order will go as asked.

Application under C.C.AA. granted.
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REASONS FOR DECISION
PAPERNY J.:--

L. INTRODUCTION

1 After a decade of searching for a permanent solution to its ongoing, significant financial
problems, Canadian Airlines Corporation ("CAC") and Canadian Airlines International Ltd.
("CAIL") seek the court's sanction to a plan of arrangement filed under the Companies' Creditors
Arrangement Act ("CCAA") and sponsored by its historic rival, Air Canada Corporation ("Air
Canada"). To Canadian, this represents its last choice and its only chance for survival. To Air Can-
ada, it is an opportunity to lead the restructuring of the Canadian airline industry, an exercise many
suggest is long overdue. To over 16,000 employees of Canadian, it means continued employment.
Canadian Airlines will operate as a separate entity and continue to provide domestic and interna-
tional air service to Canadians. Tickets of the flying public will be honoured and their frequent flyer
points maintained. Long term business relationships with trade creditors and suppliers will continue.

2 The proposed restructuring comes at a cost. Secured and unsecured creditors are being asked
to accept significant compromises and shareholders of CAC are being asked to accept that their
shares have no value. Certain unsecured creditors oppose the plan, alleging it is oppressive and un-
fair. They assert that Air Canada has appropriated the key assets of Canadian to itself. Minority
shareholders of CAC, on the other hand, argue that Air Canada's financial support to Canadian, be-
fore and during this restructuring process, has increased the value of Canadian and in turn their
shares. These two positions are irreconcilable, but do reflect the perception by some that this plan
asks them to sacrifice too much.

3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on
a sanction hearing is to consider whether the plan fairly balances the interests of all the stakehold-
ers. Faced with an insolvent orgamnization, its role is to look forward and ask: does this plan repre-
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sent a fair and reasonable compromise that will permit a viable commercial entity to emerge? It is
also an exercise in assessing current reality by comparing available commercial alternatives to what
is offered in the proposed plan.

1. BACKGROUND
Canadian Airlines and its Subsidiaries

4 CAC and CAIL are corporations incorporated or continued under the Business Corporations
Act of Alberta, S.A. 1981, c. B-15 ("ABCA™). 82% of CAC's shares are held by 853350 Alberta
Ltd.("853350") and the remaining 18% are held publicly. CAC, directly or indirectly, owns the ma-
jority of voting shares in and controls the other Petitioner, CAIL and these shares represent CAC's
principal asset. CAIL owns or has an interest in a number of other corporations directly engaged in
the airline industry or other businesses related to the airline industry, including Canadian Regional
Airlines Limited ("CRAL"). Where the context requires, I will refer to CAC and CAIL jointly as
"Canadian" in these reasons.

5 In the past fifteen years, CAIL has grown from a regional carrier operating under the name
Pacific Western Airlines ("PWA") to one of Canada's two major airlines. By mid-1986, Canadian
Pacific Air Lines Limited ("CP Air"), had acquired the regional carriers Nordair Inc. ("Nordair")
and Eastern Provincial Airways ("Eastern"). In February, 1987, PWA completed its purchase of CP
Alr from Canadian Pacific Limited. PWA then merged the four predecessor carriers (CP Air, East-
ern, Nordair, and PWA) to form one airline, "Canadian Airlines International Ltd.", which was
launched in April, 1987.

6 By April, 1989, CAIL had acquired substantially all of the common shares of Wardair Inc.
and completed the integration of CAIL and Wardair Inc. in 1990.

7 CAIL and its subsidiaries provide international and domestic scheduled and charter air trans-
portation for passengers and cargo. CAIL provides scheduled services to approximately 30 destina-
tions in 11 countries. Its subsidiary, Canadian Regional Airlines (1998) Ltd. ("CRAL 98") provides
scheduled services to approximately 35 destinations in Canada and the United States. Through code
share agreements and marketing alliances with leading carriers, CAIL and its subsidiaries provide
service to approximately 225 destinations worldwide. CAIL is also engaged in charter and cargo
services and the provision of services to third parties, including aircraft overhaul and maintenance,
passenger and cargo handling, flight simulator and equipment rentals, employee training programs
and the sale of Canadian Plus frequent flyer points. As at December 31, 1999, CAIL operated ap-
proximately 79 aircraft.

8 CAIL directly and indirectly employs over 16,000 persons, substantially all of whom are lo-
cated in Canada. The balance of the employees are located in the United States, Europe, Asia, Aus-
tralia, South America and Mexico. Approximately 88% of the active employees of CAIL are subject
to collective bargaining agreements.

Events Leading up to the CCAA Proceedings
9 Canadian's financial difficulties significantly predate these proceedings.

10 In the early 1990s, Canadian experienced significant losses from operations and deteriorat-
ing liquidity, It completed a financial restructuring in 1994 (the "1994 Restructuring") which in-
volved employees contributing $200,000,000 in new equity in return for receipt of entitlements to
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common shares. In addition, Aurora Airline Investments, Inc. ("Aurora"), a subsidiary of AMR
Corporation ("AMR"), subscribed for $246,000,000 in preferred shares of CAIL. Other AMR sub-
sidiaries entered into comprehensive services and marketing arrangements with CAIL. The gov-
ernments of Canada, British Columbia and Alberta provided an aggregate of $120,000,000 in loan
guarantees. Senior creditors, junior creditors and shareholders of CAC and CAIL and its subsidiar-
ies converted approximately $712,000,000 of obligations into common shares of CAC or converti-
ble notes issued jointly by CAC and CAIL and/or received warrants entitling the holder to purchase
common shares.

11 In the latter half of 1994, Canadian built on the improved balance sheet provided by the
1994 Restructuring, focussing on strict cost controls, capacity management and aircraft utilization.
The initial results were encouraging. However, a number of factors including higher than expected
fuel costs, rising interest rates, decline of the Canadian dollar, a strike by pilots of Time Air and the
temporary grounding of Inter-Canadien's ATR-42 fleet undermined this improved operational per-
formance. In 1995, in response to additional capacity added by emerging charter carriers and Air
Canada on key transcontinental routes, CAIL added additional aircratt to its fleet in an effort to re-
gain market share. However, the addition of capacity coincided with the slow-down in the Canadian
economy leading to traffic levels that were significantly below expectations. Additionally, key in-
ternational routes of CAIL failed to produce anticipated results. The cumulative losses of CAIL
from 1994 to 1999 totalled $771 million and from January 31, 1995 to August 12, 1999, the day
prior to the issuance by the Government of Canada of an Order under Section 47 of the Canada
Transportation Act (relaxing certain rules under the Competition Act to facilitate a restructuring of
the airline industry and described further below), the trading price of Canadian's commeon shares
declined from $7.90 to $1.55.

12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity posi-
tion. In 1996, Canadian faced an environment where the domestic air travel market saw increased
capacity and aggressive price competition by two new discount carriers based in western Canada.
While Canadian's traffic and load factor increased indicating a positive response to Canadian's
post-restructuring business plan, yields declined. Attempts by Canadian to reduce domestic capacity
were offset by additional capacity-being introduced by the new discount carriers and Air Canada.

13 The continued lack of sufficient funds from operations made it evident by late fall of 1996
that Canadian needed to take action to avoid a cash shortfall in the spring of 1997. In November
1996, Canadian announced an operational restructuring plan (the "1996 Restructuring") aimed at
returning Canadian to profitability and subsequently implemented a payment deferral plan which
involved a temporary moratorium on payments to certain lenders and aircraft operating lessors to
provide a cash bridge until the benefits of the operational restructuring were fully implemented.
Canadian was able successfully to obtain the support of its lenders and operating lessors such that
the moratorium and payment deferral plan was able to proceed on a consensual basis without the
requirement for any court proceedings.

14 The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity
by focussing on controllable factors which targeted earnings improvements over four years. Three
major initiatives were adopted: network enhancements, wage concessions as supplemented by fuel
tax reductions/rebates, and overhead cost reductions.
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15 The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial results
when Canadian and its subsidiaries reported a consolidated net income of $5.4 million, the best re-
sults in 9 years.

16 In early 1998, building on its 1997 results, Canadian took advantage of a strong market for
U.S. public debt financing in the first half of 1998 by issuing U.S. $175,000,000 of senior secured
notes in April, 1998 ("Senior Secured Notes") and U.S. $100,000,000 of unsecured notes in August,
1998 ("Unsecured Notes™).

17 The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a
number of new factors which had a significant negative impact on financial performance, particu-
larly in the fourth quarter. Canadian's eroded capital base gave it limited capacity to withstand nega-
tive effects on traffic and revenue. These factors included lower than expected operating revenues
resulting from a continued weakness of the Asian economies, vigorous competition in Canadian's
key western Canada and the western U.S. transborder markets, significant price discounting in most
domestic markets following a labour disruption at Air Canada and CAIL's temporary loss of the
ability to code-share with American Airlines on certain transborder flights due to a pilot dispute at
American Airlines. Canadian also had increased operating expenses primarily due to the deteriora-
tion of the value of the Canadian dollar and additional airport and navigational fees imposed by
NAYV Canada which were not recoverable by Canadian through fare increases because of competi-
tive pressures. This resulted in Canadian and its subsidiaries reporting a consolidated loss of $137.6
million for 1998.

18 As a result of these continuing weak financial results, Canadian undertook a number of ad-
ditional strategic initiatives including entering the oneworldTM Alliance, the introduction of its new
"Proud Wings" corporate image, a restructuring of CAIL 's Vancouver hub, the sale and leaseback
of certain aircraft, expanded code sharing arrangements and the implementation of a service charge
in an effort to recover a portion of the costs relating to NAV Canada fees.

19 Beginning in late 1998 and continuing into 1999, Canadian tried to access equity markets to
strengthen its balance sheet. In January, 1999, the Board of Directors of CAC determined that while
Canadian needed to obtain additional equity capital, an equity infusion alone would not address the

fundamental structural problems in the domestic air transportation market.

20 Canadian believes that its financial performance was and is reflective of structural problems
in the Canadian airline industry, most significantly, over capacity in the domestic air transportation
market. It is the view of Canadian and Air Canada that Canada's relatively small population and the
geographic distribution of that population is unable to support the overlapping networks of two full
service national carriers. As described further below, the Government of Canada has recognized this
fundamental problem and has been instrumental in attempts to develop a solution.

Initial Discussions with Air Canada

21 Accordingly, in January, 1999, CAC's Board of Directors directed management to explore
all strategic alternatives available to Canadian, including discussions regarding a possible merger or
other transaction involving Air Canada.

22 Canadian had discussions with Air Canada in early 1999. AMR also participated in those
discussions. While several alternative merger transactions were considered in the course of these
discussions, Canadian, AMR and Air Canada were unable to reach agreement.
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23 Following the termination of merger discussions between Canadian and Air Canada, senior
management of Canadian, at the direction of the Board and with the support of AMR, renewed its
efforts to secure financial partners with the objective of obtaining either an equity investment and
support for an eventual merger with Air Canada or immediate financial support for a merger with
Air Canada.

Offer by Onex

24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts
on discussions with Onex Corporation ("Onex") and AMR concerning the basis upon which a mer-
ger of Canadian and Air Canada could be accomplished.

25 On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex, AMR
and Airline Industry Revitalization Co. Inc. ("AirCo") (a company owned jointly by Onex and
AMR and controlled by Onex). The Arrangement Agreement set out the terms of a Plan of Ar-
rangement providing for the purchase by AirCo of all of the outstanding common and non-voting
shares of CAC. The Arrangement Agreement was conditional upon, among other things, the suc-
cessful completion of a simultaneous offer by AirCo for all of the voting and non-voting shares of
Air Canada. On August 24, 1999, AirCo announced its offers to purchase the shares of both CAC
and Air Canada and to subsequently merge the operations of the two airlines to create one interna-
tional carrier in Canada.

26 On or about September 20, 1999 the Board of Directors of Air Canada recommended
against the AirCo offer. On or about October 19, 1999, Air Canada announced its own proposal to
its shareholders to repurchase shares of Air Canada. Air Canada's announcement also indicated Air
Canada's intention to make a bid for CAC and to proceed to complete a merger with Canadian sub-
ject to a restructuring of Canadian's debt.

27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On
November 5, 1999, the Quebec Superior Court ruled that the AirCo offer for Air Canada violated
the provisions of the Air Canada Public Participation Act. AirCo immediately withdrew its offers.
At that time, Air Canada indicated its intention to proceed with its offer for CAC.

28 Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air
Canada's stated intention to proceed with its offer, there was a renewed uncertainty about Canadi-
an's future which adversely affected operations. As described further below, Canadian lost signifi-
cant forward bookings which further reduced the company's remaining liquidity.

Offer by 853350

29 On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as to
10% by Air Canada) made a formal offer for all of the common and non-voting shares of CAC. Air
Canada indicated that the involvement of 853350 in the take-over bid was necessary in order to
protect Air Canada from the potential adverse effects of a restructuring of Canadian's debt and that
Air Canada would only complete a merger with Canadian after the completion of a debt restructur-
ing transaction. The offer by 853350 was conditional upon, among other things, a satisfactory reso-
lution of AMR's claims in respect of Canadian and a satisfactory resolution of certain regulatory
issues arising from the announcement made on October 26, 1999 by the Government of Canada re-
garding its intentions to alter the regime governing the airline industry.
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30 As noted above, AMR and its subsidiaries and affiliates had certain agreements with Cana-
dian arising from AMR's investment (through its wholly owned subsidiary, Aurora Airline Invest-
ments, Inc.) in CAIL during the 1994 Restructuring. In particular, the Services Agreement by which
AMR and its subsidiaries and affiliates provided certain reservations, scheduling and other airline
related services to Canadian provided for a termination fee of approximately $500 million (as at
December 31, 1999) while the terms governing the preferred shares issued to Aurora provided for
exchange rights which were only retractable by Canadian upon payment of a redemption fee in ex-
cess of $500 million (as at December 31, 1999). Unless such provisions were amended or waived, it
was practically impossible for Canadian to complete a merger with Air Canada since the cost of
proceeding without AMR's consent was simply too high.

31 Canadian had continued its efforts to seek out all possible solutions to its structural problems
following the withdrawal of the AirCo offer on November 5, 1999. While AMR indicated its will-
ingness to provide a measure of support by allowing a deferral of some of the fees payable to AMR
under the Services Agreement, Canadian was unable to find any investor willing to provide the li-
quidity necessary to keep Canadian operating while alternative solutions were sought.

32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR
regarding the purchase by 853350 of AMR's shareholding in CAIL as well as other matters regard-
ing code sharing agreements and various services provided to Canadian by AMR and its subsidiar-
ies and affiliates. The parties reached an agreement on November 22, 1999 pursuant to which AMR
agreed to reduce its potential damages claim for termination of the Services Agreement by approx-
imately 88%.

33 On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its
shareholders and on December 21, 1999, two days before the offer closed, 853350 received approv-
al for the offer from the Competition Bureau as well as clarification from the Government of Cana-
da on the proposed regulatory framework for the Canadian airline industry.

34 As noted above, Canadian's financial condition deteriorated further after the collapse of the
AirCo Arrangement transaction. In particular:

a)  the doubts which were publicly raised as to Canadian's ability to survive made
Canadian's efforts to secure additional financing through various sale-leaseback
transactions more difficuit;

b)  sales for future air travel were down by approximately 10% compared to 1998;

¢)  CAIL's liquidity position, which stood at approximately $84 million (consolidat-
ed cash and available credit) as at September 30, 1999, reached a critical point in
late December, 1999 when it was about to go negative.

35 In late December, 1999, Air Canada agreed to enter info certain transactions designed to
ensure that Canadian would have enough liquidity to continue operating until the scheduled com-
pletion of the 853350 take-over bid on January 4, 2000. Air Canada agreed to purchase rights to the
Toronto-Tokyo route for $25 million and to a sale-leaseback arrangement involving certain unen-
cumbered aircraft and a flight simulator for total proceeds of approximately $20 million. These
transactions gave Canadian sufficient liquidity to continue operations through the holiday period.
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36 If Air Canada had not provided the approximate $45 million injection in December 1999,
Canadian would likely have had to file for bankruptcy and cease all operations before the end of the
holiday travel season.

37 On January 4, 2000, with all conditions of its offer having been satisfied or waived, 853350
purchased approximately 82% of the outstanding shares of CAC. On January 5, 1999, 853350 com-
pleted the purchase of the preferred shares of CAIL owned by Aurora. In connection with that ac-
quisition, Canadian agreed to certain amendments to the Services Agreement reducing the amounts
payable to AMR in the event of a termination of such agreement and, in addition, the unanimous
sharcholders agreement which gave AMR the right to require Canadian to purchase the CAIL pre-
ferred shares under certain circumstances was terminated. These arrangements had the effect of
substantially reducing the obstacles to a restructuring of Canadian's debt and lease obligations and
also significantly reduced the claims that AMR would be entitled to advance in such a restructuring.

38 Despite the $45 million provided by Air Canada, Canadian's liquidity position remained
poor. With January being a traditionally slow month in the airline industry, further bridge financing
was required in order to ensure that Canadian would be able to operate while a debt restructuring
transaction was being negotiated with creditors. Air Canada negotiated an arrangement with the
Royal Bank of Canada ("Royal Bank") to purchase a participation interest in the operating credit
facility made available to Canadian. As a result of this agreement, Royal Bank agreed to extend
Canadian's operating credit facility from $70 million to $120 million in January, 2000 and then to
$145 million in March, 2000. Canadian agreed to supplement the assignment of accounts receivable
security originally securing Royal's $70 million facility with a further Security Agreement securing
certain unencumbered assets of Canadian in consideration for this increased credit availability.
Without the support of Air Canada or another financially sound entity, this increase in credit would
not have been possible.

39 Air Canada has stated publicly that it ultimately wishes to merge the operations of Canadian
and Air Canada, subject to Canadian completing a financial restructuring so as to permit Air Canada
to complete the acquisition on a financially sound basis. This pre-condition has been emphasized by
Alir Canada since the fall of 1999.

40 Prior to the acquisition of majority control of CAC by 853350, Canadian's management,
Board of Directors and financial advisors had considered every possible alternative for restoring
Canadian to a sound financial footing. Based upon Canadian's extensive efforts over the past year in
particular, but also the efforts since 1992 described above, Canadian came to the conclusion that it
must complete a debt restructuring to permit the completion of a full merger between Canadian and
Air Canada.

41 On February 1, 2000, Canadian announced a moratorium on payments to lessors and lend-
ers. As a result of this moratorium Canadian defaulted on the payments due under its various credit
facilities and aircraft leases. Absent the assistance provided by this moratorium, in addition to Air
Canada's support, Canadian would not have had sufficient liquidity to continue operating until the
completion of a debt restructuring.

42 Following implementation of the moratorium, Canadian with Air Canada embarked on ef-
forts to restructure significant obligations by consent. The further damage to public confidence
which a CCAA filing could produce required Canadian to secure a substantial measure of creditor
support in advance of any public filing for court protection.
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43 Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors of 59
aircraft in its fleet had reached agreement in principle on the restructuring plan.

44 Canadian and Air Canada have also been able to reach agreement with the remaining af-
fected secured creditors, being the holders of the U.S. $175 million Senior Secured Notes, due
2005, (the "Senior Secured Noteholders™) and with several major unsecured creditors in addition to
AMR, such as Loyalty Management Group Canada Inc.

45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian peti-
tioned under the CCAA and obtained a stay of proceedings and related interim relief by Order of the
Honourable Chief Justice Moore on that same date. Pursuant to that Order, PricewaterhouseCoop-
ers, Inc. was appointed as the Monitor, and companion proceedings in the United States were au-
thorized to be commenced.

46 Since that time, due to the assistance of Air Canada, Canadian has been able to complete the
restructuring of the remaining financial obligations governing all aircraft to be retained by Canadian
for future operations. These arrangements were approved by this Honourable Court in its Orders
dated April 14, 2000 and May 10, 2000, as described in further detail below under the heading "The
Restructuring Plan".

47 On April 7, 2000, this court granted an Order giving directions with respect to the filing of
the plan, the calling and holding of meetings of affected creditors and related matters.

48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in
its original form) and the related notices and materials.

49 The plan was amended, in accordance with its terms, on several occasions, the form of Plan
voted upon at the Creditors' Meetings on May 26, 2000 having been filed and served on May 25,
2000 (the "Plan"™).

The Restructuring Plan
50 The Plan has three principal aims described by Canadian:

(a) provide near term liquidity so that Canadian can sustain operations;

(b}  allow for the return of aircraft not required by Canadian; and

(¢) permanently adjust Canadian's debt structure and lease facilities to reflect the
current market for asset values and carrying costs in return for Air Canada
providing a guarantec of the restructured obligations.

51 The proposed treatment of stakeholders is as follows:

1. Unaffected Secured Creditors- Royal Bank, CAIL's operating lender, is an unaf-
fected creditor with respect to its operating credit facility. Royal Bank holds se-
curity over CAIL's accounts receivable and most of CAIL's operating assets not
specifically secured by aircraft financiers or the Senior Secured Noteholders. As
noted above, arrangements entered into between Air Canada and Royal Bank
have provided CAIL with liquidity necessary for it to continue operations since
January 2000.
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Also unaffected by the Plan are those aircraft lessors, conditional vendors and
secured creditors holding security over CAIL's aircraft who have entered into
agreements with CAIL and/or Air Canada with respect to the restructuring of
CAIL's obligations. A number of such agreements, which were initially con-
tained in the form of letters of intent ("LOIs"), were entered into prior to the
commencement of the CCAA proceedings, while a total of 17 LOIs were com-
pleted after that date. In its Second and Fourth Reports the Monitor reported to
the court on these agreements. The LOIs entered into after the proceedings com-
menced were reviewed and approved by the court on April 14, 2000 and May 10,
2000.

The basis of the LOIs with aircraft lessors was that the operating lease rates were
reduced to fair market lease rates or less, and the obligations of CAIL under the
leases were either assumed or guaranteed by Air Canada. Where the aircraft was
subject to conditional sale agreements or other secured indebtedness, the value of
the secured debt was reduced to the fair market value of the aircraft, and the in-
terest rate payable was reduced to current market rates reflecting Air Canada's
credit. CAIL's obligations under those agreements have also been assumed or
guaranteed by Air Canada. The claims of these creditors for reduced principal
and interest amounts, or reduced lease payments, are Affected Unsecured Claims
under the Plan. In a number of cases these claims have been assigned to Air
Canada and Air Canada disclosed that it would vote those claims in favour of the
Plan.

Affected Secured Creditors- The Affected Secured Creditors under the Plan are
the Senior Secured Noteholders with a claim in the amount of US$175,000,000.
The Senior Secured Noteholders are secured by a diverse package of Canadian's
assets, including its inventory of aircraft spare parts, ground equipment, spare
engines, flight simulators, leasehold interests at Toronto, Vancouver and Calgary
airports, the shares in CRAL 98 and a $53 million note payable by CRAL to
CAIL.

The Plan offers the Senior Secured Noteholders payment of 97 cents on the dol-
lar. The deficiency is included in the Affected Unsecured Creditor class and the

Senior Secured Noteholders advised the court they would be voting the deficien-
¢y in favour of the Plan.

Unaffected Unsecured Creditors-In the circular accompanying the November 11,
1999 853350 offer it was stated that:

The Offeror intends to conduct the Debt Restructuring in such a manner as
to seek to ensure that the unionized employees of Canadian, the suppliers
of new credit (including trade credit) and the members of the flying public
are left unaffected.
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The Offeror is of the view that the pursuit of these three principles is es-
sential in order to ensure that the long term value of Canadian is preserved.

Canadian's employees, customers and suppliers of goods and services are unaf-
fected by the CCAA Order and Plan.

Also unaffected are parties to those contracts or agreements with Canadian which
are not being terminated by Canadian pursuant to the terms of the March 24,
2000 Order.

4.  Affected Unsecured Creditors- CAIL has identified unsecured creditors who do
not fall into the above three groups and listed these as Affected Unsecured Cred-
itors under the Plan. They are offered 14 cents on the dollar on their claims. Air
Canada would fund this payment.

The Affected Unsecured Creditors fall into the following categories:

a.  Claims of holders of or related to the Unsecured Notes (the "Unsecured Note-

holders");

b.  Claims in respect of certain outstanding or threatened litigation involving Cana-
dian; _

c.  Claims arising from the termination, breach or repudiation of certain contracts,

leases or agreements to which Canadian is a party other than aircraft financing or
lease arrangements;

d.  Claims in respect of deficiencies arising from the termination or re-negotiation of
aircraft financing or lease arrangements;

¢.  Claims of tax authorities against Canadian; and

f. Claims in respect of the under-secured or unsecured portion of amounts due to
the Senior Secured Noteholders.

52 There are over $700 million of proven unsecured claims. Some unsecured creditors have
disputed the amounts of their claims for distribution purposes. These are in the process of determi-
nation by the court-appointed Claims Officer and subject to further appeal to the court. If the Claims
Officer were to allow all of the disputed claims in full and this were confirmed by the court, the ag-
gregate of unsecured claims would be approximately $1.059 million.

53 The Monitor has concluded that if the Plan is not approved and implemented, Canadian will
not be able to continue as a going concern and in that event, the only foreseeable alternative would
be a liquidation of Canadian's assets by a receiver and/or a trustee in bankruptcy. Under the Plan,
Canadian's obligations to parties essential to ongoing operations, including employees, customers,
travel agents, fuel, maintenance and equipment suppliers, and airport authorities are in most cases to
be treated as unaffected and paid in full. In the event of a liquidation, those parties would not, in
most cases, be paid in full and, except for specific lien rights and statutory priorities, would rank as
ordinary unsecured creditors. The Monitor estimates that the additional unsecured claims which
would arise if Canadian were to cease operations as a going concern and be forced into liquidation
would be in excess of $1.1 billion.
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54 In connection with its assessment of the Plan, the Monitor performed a liquidation analysis
of CAIL as at March 31, 2000 in order to estimate the amounts that might be recovered by CAIL's
creditors and shareholders in the event of disposition of CAIL's assets by a receiver or trustee. The
Monitor concluded that a liquidation would result in a shortfall to certain secured creditors, includ-
ing the Senior Secured Noteholders, a recovery by ordinary unsecured creditors of between one cent
and three cents on the dollar, and no recovery by shareholders.

55 There are two vociferous opponents of the Plan, Resurgence Asset Management LLC ("Re-
surgence™) who acts on behalf of its and/or its affiliate client accounts and four shareholders of
CAC. Resurgence is incorporated pursuant to the laws of New York, U.S.A. and has its head office
in White Plains, New York. It conducts an investment business specializing in high yield distressed
debt. Through a series of purchases of the Unsecured Notes commencing in April 1999, Resurgence
clients hold $58,200,000 of the face value of or 58.2% of the notes issued. Resurgence purchased
7.9 million units in April 1999. From November 3, 1999 to December 9, 1999 it purchased an addi-
tional 20,850,000 units. From January 4, 2000 to February 3, 2000 Resurgence purchased an addi-
tional 29,450,000 units.

56 Resurgence seeks declarations that; the actions of Canadian, Air Canada and 853350 consti-
tute an amalgamation, consolidation or merger with or into Air Canada or a conveyance or transfer

of all or substantially all of Canadian's assets to Air Canada; that any plan of arrangement invelving
Canadian will not affect Resurgence and directing the repurchase of their notes pursuant to the pro-
visions of their trust indenture and that the actions of Canadian, Air Canada and 853350 are oppres-
sive and unfairly prejudicial to it pursuant to section 234 of the Business Corporations Act.

57 Four shareholders of CAC also oppose the plan. Neil Baker, a Toronto resident, acquired
132,500 common shares at a cost of $83,475.00 on or about May 5, 2000. Mr. Baker sought to
commence proceedings to "remedy an injustice to the minority holders of the common shares”.
Roger Midiaty, Michael Salter and Hal Metheral are individual shareholders who were added as
parties at their request during the proceedings. Mr. Midiaty resides in Calgary, Alberta and holds
827 CAC shares which he has held since 1994, Mr. Metheral is also a Calgary resident and holds
approximately 14,900 CAC shares in his RRSP and has held them since approximately 1994 or
1995. Mr. Salter is a resident of Scottsdale, Arizona and is the beneficial owner of 250 shares of
CAC and is a joint beneficial owner of 250 shares with his wife. These shareholders will be referred
in the Decision throughout as the "Minority Shareholders".

58 The Minority Shareholders oppose the portion of the Plan that relates to the reorganization
of CAIL, pursuant to section 185 of the Alberta Business Corporations Act ("ABCA"). They char-
acterize the transaction as a cancellation of issued shares unauthorized by section 167 of the ABCA
or alternatively is a violation of section 183 of the ABCA. They submit the application for the order
of reorganization should be denied as being unlawful, unfair and not supported by the evidence.

III.  ANALYSIS
59 Section 6 of the CCAA provides that:

6.  Where a majority in number representing two-thirds in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4
and 5, or either of those sections, agree to any compromise or arrangement either
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as proposed or as altered or modified at the meeting or meetings, the compromise
or arrangement may be sanctioned by the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trus-
tee for any such class of creditors, whether secured or unsecured, as the case may
be, and on the company; and

(b) inthe case of a company that has made an authorized assignment or against
which a receiving order has been made under the Bankruptcy and Insolvency Act
or is in the course of being wound up under the Winding-up and Restructuring
Act, on the trustee in bankruptcy or liquidator and contributories of the company.

60 Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to each of
the following criteria:

(1)  there must be compliance with all statutory requirements;

(2) all material filed and procedures carried out must be examined to determine if
anything has been done or purported to be done which is not authorized by the
CCAA; and

(3) the plan must be fair and reasonable.

61 A leading articulation of this three-part test appears in Re Northland Properties Ltd. (1988),
73 C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.5.) 195 (B.C.C.A.) and has
been regularly followed, see for example Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont.

Gen. Div.) at 172 and Re T. Eaton Co., [1999] O.J. No. 5322 (Ont. Sup. Ct.) at paragraph 7. Each of
these criteria are reviewed in turn below.

1.  Statutory Requirements

62 Some of the matters that may be considered by the court on an application for approval of a
plan of compromise and arrangement include:

(a) the applicant comes within the definition of "debtor company" in section 2 of the
CCAA;

(b)  the applicant or affiliated debtor companies have total claims within the meaning
of section 12 of the CCAA in excess of $5,000,000;

(¢) the notice calling the meeting was sent in accordance with the order of the court;

(d) the creditors were properly classified;

(¢) the meetings of creditors were properly constituted,;

(fy  the voting was properly carried out; and

(g) the plan was approved by the requisite double majority or majorities.

63 I find that the Petitioners have complied with all applicable statutory requirements. Specifi-
cally:

(a) CAC and CAIL are insolvent and thus each is a "debtor company" within the
meaning of section 2 of the CCAA. This was established in the affidavit evidence
of Douglas Carty, Senior Vice President and Chief Financial Officer of Canadi-
an, and so declared in the March 24, 2000 Order in these proceedings and con-
firmed in the testimony given by Mr. Carty at this hearing.
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(b) CAC and CAIL have total claims that would be claims provable in bankruptcy
within the meaning of section 12 of the CCAA in excess of $5,000,000.

(¢) Inaccordance with the April 7, 2000 Order of this court, a Notice of Meeting and
a disclosure statement (which included copies of the Plan and the March 24th and
April 7th Orders of this court) were sent to the Affected Creditors, the directors
and officers of the Petitioners, the Monitor and persons who had served a Notice
of Appearance, on April 25, 2000,

(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied
May 29, 2000), the creditors have been properly classified.

(e)  Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by
the June 14, 2000 decision of this court in respect of a challenge by Resurgence
Asset Management LLC ("Resurgence"), the meetings of creditors were properly
constituted, the voting was properly carried out and the Plan was approved by the
requisite double majorities in each class. The composition of the majority of the
unsecured creditor class is addressed below under the heading "Fair and Rea-
sonable".

2. Matters Unauthorized

64 This criterion has not been widely discussed in the reported cases. As recognized by Blair J.
in Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1 (Ont. Gen.
Div.) and Farley J. in Cadillac Fairview (Re), [1995] O.J. No. 274, 53 A.C.W.S. (3d) 305 (Ont.
Gen. Div.), within the CCAA process the court must rely on the reports of the Monitor as well as
the parties in ensuring nothing contrary to the CCAA has occurred or is contemplated by the plan.

65 In this proceeding, the dissenting groups have raised two matters which in their view are
unauthorized by the CCAA.: firstly, the Minority Shareholders of CAC suggested the proposed
share capital reorganization of CAIL is illegal under the ABCA and Ontario Securities Commission
Policy 9.1, and as such cannot be authorized under the CCAA and secondly, certain unsecured cred-
itors suggested that the form of release contained in the Plan goes beyond the scope of release per-
mitted under the CCAA.

a.  Legality of proposed share capital reorganization
66 Subsection 185(2) of the ABCA provides:

(2) If a corporation is subject to an order for reorganization, its articles may be
amended by the order to effect any change that might lawfully be made by an
amendment under section 167.

67 Sections 6.1(2)(d) and (e) and Schedule "D" of the Plan contemplate that:

a.  All CAIL common shares held by CAC will be converted into a single retractable
share, which will then be retracted by CAIL for $1.00; and

b.  All CAIL preferred shares held by 853350 will be converted into CAIL common
shares.

68 The Articles of Reorganization in Schedule "D" to the Plan provide for the following
amendments to CAIL's Articles of Incorporation to effect the proposed reorganization:
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(a) consolidating all of the issued and outstanding common shares into one common
share;

(b) redesignating the existing common shares as "Retractable Shares" and changing
the rights, privileges, restrictions and conditions attaching to the Retractable
Shares so that the Retractable Shares shall have attached thereto the rights, privi-
leges, restrictions and conditions as set out in the Schedule of Share Capital;

(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which
are currently issued and outstanding, so that the corporation is no longer author-
ized to issue Non-Voting Shares;

(d) changing all of the issued and outstanding Class B Preferred Shares of the cor-
poration into Class A Preferred Shares, on the basis of one (1) Class A Preferred
Share for each one (1) Class B Preferred Share presently issued and outstanding;

(¢) redesignating the existing Class A Preferred Shares as "Common Shares" and
changing the rights, privileges, restrictions and conditions attaching to the Com-
mon Shares so that the Common Shares shall have attached thereto the rights,
privileges, restrictions and conditions as set out in the Schedule of Share Capital;
and

()  cancelling the Class B Preferred Shares in the capital of the corporation, none of
which are issued and outstanding after the change in paragraph (d) above, so that
the corporation is no longer authorized to issue Class B Preferred Shares;

Section 167 of the ABCA

69 Reorganizations under section 185 of the ABCA are subject to two preconditions:

a.  The corporation must be "subject to an order for re-organization"; and
b.  The proposed amendments must otherwise be permitted under section 167 of the
ABCA.

70 The parties agreed that an order of this court sanctioning the Plan would satisfy the first
condition.

71 The relevant portions of section 167 provide as follows:

167(1) Subject to sections 170 and 171, the articles of a corporation may by spe-
cial resolution be amended to

(e) change the designation of all or any of its shares, and add, change or remove any
rights, privileges, restrictions and conditions, including rights to accrued divi-
dends, in respect of all or any of its shares, whether issued or unissued,

(f)  change the shares of any class or series, whether issued or unissued, into a dif-
ferent number of shares of the same class or series into the same or a different
number of shares of other classes or series,

(g.1) cancel a class or series of shares where there are no issued or outstanding shares
of that class or series,

72 Each change in the proposed CAIL Articles of Reorganization corresponds to changes per-
mitted under s. 167(1) of the ABCA, as follows:
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Proposed Amendment Subsection 167(1),
in Schedule "D" ABCA

(a) - consolidation of Common Shares 167(1)(f)

(b) - change of designation and rights 167(1)(c)

(c) - cancellation 167(1)(g.1)

(d) - change in shares 167(1)(D)

(e} - change of designation and rights 167(1)(e)

{f) - cancellation 167(1)(g.1)

73 The Minority Shareholders suggested that the proposed reorganization effectively cancels
their shares in CAC. As the above review of the proposed reorganization demonstrates, that is not
the case. Rather, the shares of CAIL are being consolidated, aitered and then retracted, as permitted
under section 167 of the ABCA. I find the proposed reorganization of CAIL's share capital under
the Plan does not violate section 167.

74 In R. Dickerson et al, Proposals for a New Business Corporation Law for Canada, Vol.1:
Commentary (the "Dickerson Report") regarding the then proposed Canada Business Corporations
Act, the identical section to section 185 is described as having been inserted with the object of ena-
bling the "court to effect any necessary amendment of the articles of the corporation in order to
achieve the objective of the reorganization without having to comply with the formalities of the
Draft Act, particularly shareholder approval of the proposed amendment".

75 The architects of the business corporation act model which the ABCA follows, expressly
contemplated reorganizations in which the insolvent corporation would eliminate the interest of
common shareholders. The example given in the Dickerson Report of a reorganization is very simi-
lar to that proposed in the Plan:

For example, the reorganization of an insolvent corporation may require the fol-
lowing steps: first, reduction or even elimination of the interest of the common
shareholders; second, relegation of the preferred shareholders to the status of
common shareholders; and third, relegation of the secured debenture holders to
the status of either unsecured Noteholders or preferred shareholders.

76 The rationale for allowing such a reorganization appears plain; the corporation is insolvent,
which means that on liquidation the shareholders would get nothing. In those circumstances, as de-
scribed further below under the heading "Fair and Reasonable”, there is nothing unfair or unrea-
sonable in the court effecting changes in such situations without shareholder approval. Indeed, it
would be unfair to the creditors and other stakeholders to permit the shareholders (whose interest
has the lowest priority) to have any ability to block a reorganization.

77 The Petitioners were unable to provide any case law addressing the use of section 185 as
proposed under the Plan. They relied upon the decisions of Royal Oak Mines Inc., [1999] O.J. No.
4848 and Re T Eaton Co., supra in which Farley J.of the Ontario Superior Court of Justice empha-
sized that shareholders are at the bottom of the hierarchy of interests in liquidation or liquidation
related scenarios.
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78 Sectton 185 provides for amendment to articles by court order. I see no requirement in that
section for a meeting or vote of shareholders of CAIL, quite apart from shareholders of CAC. Fur-
ther, dissent and appraisal rights are expressly removed in subsection (7). To require a meeting and
vote of shareholders and to grant dissent and appraisal rights in circumstances of inselvency would
frustrate the object of section 185 as described in the Dickerson Report.

79 In the circumstances of this case, where the majority shareholder holds 82% of the shares,
the requirement of a special resolution is meaningless. To require a vote suggests the shares have
value. They do not. The formalities of the ABCA serve no useful purpose other than to frustrate the
reorganization to the detriment of all stakeholders, contrary to the CCAA.

Section 183 of the ABCA

80 The Minority Shareholders argued in the alternative that if the proposed share reorganization
of CAIL were not a cancellation of their shares in CAC and therefore allowed under section 167 of
the ABCA, it constituted a "sale, lease, or exchange of substantially all the property” of CAC and
thus required the approval of CAC shareholders pursuant to section 183 of the ABCA. The Minority
Shareholders suggested that the common shares in CAIL were substantially all of the assets of CAC
and that all of those shares were being "exchanged" for $1.00.

81 I disagree with this creative characterization. The proposed transaction is a reorganization as
contemplated by section 185 of the ABCA. As recognized in Savage v. Amoco Acquisition Com-
pany Ltd, [1988) A.J. No. 68 (Q.B.), aff'd, 68 C.B.R. (3d) 154 (Alta. C.A.), the fact that the same
end might be achieved under another section does not exclude the section to be relied on. A statute
may well offer several alternatives to achieve a similar end.

Ontario Securities Commission Policy 9.1

82 The Minority Shareholders also submitted the proposed reorganization constitutes a "related
party transaction" under Policy 9.1 of the Ontario Securities Commission. Under the Policy, trans-
actions are subject to disclosure, minority approval and formal valuation requirements which have
not been followed here. The Minority Shareholders suggested that the Petitioners were therefore in
breach of the Policy unless and until such time as the court is advised of the relevant requirements
of the Policy and grants its approval as provided by the Policy.

83 These shareholders asserted that in the absence of evidence of the going concern value of
CAIL so as to determine whether that value exceeds the rights of the Preferred Shares of CAIL, the
Court should not waive compliance with the Policy.

84 To the extent that this reorganization can be considered a "related party transaction”, I have
found, for the reasons discussed below under the heading "Fair and Reasonable", that the Plan, in-
cluding the proposed reorganization, is fair and reasonable and accordingly I would waive the re-
quirements of Policy 9.1.

b. Release

85 Resurgence argued that the release of directors and other third parties contained in the Plan
does not comply with the provisions of the CCAA.

86 The release is contained in section 6.2(2)(ii) of the Plan and states as follows:
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As of the Effective Date, each of the Affected Creditors will be deemed to forev-
er release, waive and discharge all claims, obligations, suits, judgments, damag-
es, demands, debts, rights, causes of action and liabilities...that are based in
whole or in part on any act, omission, transaction, event or other occurrence tak-
ing place on or prior to the Effective Date in any way relating to the Applicants
and Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The Applicants
and Subsidiaries; (ii) The Directors, Officers and employees of the Applicants or
Subsidiaries in each case as of the date of filing (and in addition, those who be-
came Officers and/or Directors thereafter but prior to the Effective Date); (iii)
The former Directors, Officers and employees of the Applicants or Subsidiaries,
or (iv) the respective current and former professionals of the entities in subclaus-
es (1) to (3) of this s. 6.2(2) (including, for greater certainty, the Monitor, its
counsel and its current Officers and Directors, and current and former Officers,
Directors, employees, shareholders and professionals of the released parties) act-
ing in such capacity.

87 Prior to 1997, the CCAA did not provide for compromises of claims against anyone other
than the petitioning company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states:

5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors
of the company that arose before the commencement of proceedings under
this Act and relate to the obligations of the company where the directors are
by law liable in their capacity as directors for the payment of such obliga-
tions,

(2) A provision for the compromise of claims against directors may not in-
clude claims that:

(a) relate to contractual rights of one or more creditors; or
(b) are based on allegations of misrepresentations made by directors to
creditors or of wrongful or oppressive conduct by directors.

(3) The Court may declare that a claim against directors shall not be compro-
mised if it is satisfied that the compromise would not be fair and reasona-
ble in the circumstances.

88 Resurgence argued that the form of release does not comply with section 5.1 of the CCAA
insofar as it applies to individuals beyond directors and to a broad spectrum of claims beyond obli-
gations of the Petitioners for which their directors are "by law liable”. Resurgence submitted that the
addition of section 5.1 to the CCAA constituted an exception to a long standing principle and urged
the court to therefore interpret s. 5.1 cautiously, if not narrowly. Resurgence relied on Barrette v.
Crabtree Estate, [1993], 1 S.C.R. 1027 at 1044 and Bruce Agra Foods Limited v, Proposal of
Everfresh Beverages Inc. (Receiver of) (1996), 45 C.B.R. (3d) 169 (Ont. Gen. Div.}) at para. 5 in
this regard.
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89 With respect to Resurgence's complaint regarding the breadth of the claims covered by the
release, the Petitioners asserted that the release is not intended to override section 5.1(2). Canadian
suggested this can be expressly incorporated into the form of release by adding the words "exclud-
ing the claims excepted by s. 5.1(2) of the CCAA" immediately prior to subsection (iii) and clarify-
ing the language in Section 5.1 of the Plan. Canadian also acknowledged, in response to a concern
raised by Canada Customs and Revenue Agency, that in accordance with s. 5.1(1) of the CCAA,
directors of CAC and CAIL could only be released from liability arising before March 24, 2000, the
date these proceedings commenced. Canadian suggested this was also addressed in the proposed
amendment. Canadian did not address the propriety of including individuals in addition to directors
in the form of release. '

90 In my view it is appropriate to amend the proposed release to expressly comply with section
5.1(2) of the CCAA and to clarify Section 5.1 of the Plan as Canadian suggested in its brief. The
additional language suggested by Canadian to achieve this result shall be included in the form of
order. Canada Customs and Revenue Agency is apparently satisfied with the Petitioners' acknowl-
edgement that claims against directors can only be released to the date of commencement of pro-
ceedings under the CCAA, having appeared at this hearing to strongly support the sanctioning of
the Plan, so I will not address this concern further.

91 Resurgence argued that its claims fell within the categories of excepted claims in section
5.1(2) of the CCAA and accordingly, its concern in this regard is removed by this amendment. Un-
secured creditors JHHD Aircraft Leasing No. 1 and No. 2 suggested there may be possible wrong-
doing in the acts of the directors during the restructuring process which should not be immune from
scrutiny and in my view this complaint would also be caught by the exception captured in the
amendment.

92 While it is true that section 5.2 of the CCAA does not authorize a release of claims against
third parties other than directors, it does not prohibit such releases either. The amended terms of the
release will not prevent claims from which the CCAA expressly prohibits release. Aside from the
complaints of Resurgence, which by their own submissions are addressed in the amendment I have
directed, and the complaints of JHHD Aircraft Leasing No. 1 and No. 2, which would also be ad-
dressed in the amendment, the terms of the release have been accepted by the requisite majority of
creditors and [ am loathe to further disturb the terms of the Plan, with one exception.

93 Amex Bank of Canada submitted that the form of release appeared overly broad and might
compromise unaffected claims of affected creditors. For further clarification, Amex Bank of Cana-
da's potential claim for defamation is unaffected by the Plan and I am prepared to order Section
6.2(2)(i1) be amended to reflect this specific exception.

3. Fair and Reasonable

94 In determining whether to sanction a plan of arrangement under the CCAA, the court is
guided by two fundamental concepts: "fairness" and "reasonableness". While these concepts are al-
ways at the heart of the court's exercise of its discretion, their meanings are necessarily shaped by
the unique circumstances of each case, within the context of the Act and accordingly can be difficult
to distill and challenging to apply. Blair J. described these concepts in Olympia and York Dev. Ltd.
v. Royal Trust Co., supra, at page 9:
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"Fairness" and "reasonableness" are, in my opinion, the two keynote concepts
underscoring the philosophy and workings of the Companies' Creditors Ar-
rangement Act. Fairness is the quintessential expression of the court's equitable
jurisdiction - although the jurisdiction is statutory, the broad discretionary powers
given to the judiciary by the legislation which make its exercise an exercise in
equity - and "reasonableness" is what lends objectivity to the process.

95 The legislation, while conferring broad discretion on the court, offers little guidance. How-
ever, the court is assisted in the exercise of its discretion by the purpose of the CCAA: to facilitate
the reorganization of a debtor company for the benefit of the company, its creditors, shareholders,
employees and, in many instances, a much broader constituency of affected persons. Parliament has
recognized that reorganization, if commercially feasible, is in most cases preferable, economically
and socially, to liquidation: Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd., [1989] 2
W.W.R. 566 at 574 (Alta.Q.B.); Northland Properties Ltd. v. Excelsior Life Insurance Co. of Cana-
da, [1989] 3 W.W.R. 363 at 368 (B.C.C.A.).

96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber
stamp process. Although the majority vote that brings the plan to a sanction hearing plays a signifi-
cant role in the court's assessment, the court will consider other matters as are appropriate in light of
its discretion. In the unique circumstances of this case, it is appropriate to consider a number of ad-
ditional matters:

The composition of the unsecured vote;

What creditors would receive on liquidation or bankruptcy as compared to the
Plan;

Alternatives available to the Plan and bankruptcy;

Oppression;

Unfairness to Shareholders of CAC; and

The public interest.

Composition of the unsecured vote

e

prho oo

97 As noted above, an important measure of whether a plan is fair and reasonable is the parties'
approval and the degree to which it has been given. Creditor support creates an inference that the
plan is fair and reasonable because the assenting creditors believe that their interests are treated eq-
uitably under the plan. Moreover, it creates an inference that the arrangement is economically feasi-
ble and therefore reasonable because the creditors are in a better position then the courts to gauge
business risk. As stated by Blair J. at page 11 of Olympia & York Developments Ltd., supra:

As other courts have done, I observe that it is not my function to second guess
the business people with respect to the "business" aspect of the Plan or descend-
ing into the negotiating arena or substituting my own view of what is a fair and
reasonable compromise or arrangement for that of the business judgment of the
participants. The parties themselves know best what is in their interests in those
areas.

98 However, given the manner of voting under the CCAA, the court must be cognizant of the
treatment of minorities within a class: see for example Quintette Coal Ltd., (1992) 13 C.B.R. (3d)
146 (B.C.S.C) and Re Alabama, New Orleans, Texas and Pacific Junction Railway Co. (1890) 60
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L.J. Ch. 221 (C.A)). The court can address this by ensuring creditors' claims are properly classified.
As well, it is sometimes appropriate to tabulate the vote of a particular class so the results can be
assessed from a fairness perspective. In this case, the classification was challenged by Resurgence
and I dismissed that application. The vote was also tabulated in this case and the results demonstrate
that the votes of Air Canada and the Senior Secured Noteholders, who voted their deficiency in the
unsecured class, were decisive.

99 The results of the unsecured vote, as reported by the Monitor, are:

1. For the resolution to approve the Plan: 73 votes (65% in number) repre-
senting $494,762,304 in claims (76% in value);

2. Against the resolution: 39 votes (35% in number) representing
$156,360,363 in claims (24% in value); and

3. Abstentions: 15 representing $968,036 in value.

100 The voting results as reported by the Monitor were challenged by Resurgence. That appli-
cation was dismissed.

101 The members of each class that vote in favour of a plan must do so in good faith and the
majority within a class must act without coercion in their conduct toward the minority. When asked
to assess fairness of an approved plan, the court will not countenance secret agreements to vote in
favour of a plan secured by advantages to the creditor: see for example, Hochberger v. Rittenberg
(1916), 36 D.L.R. 450 (S.C.C.)

102 In Northland Properties Ltd. (Re) (1988), 73 C.B.R. (N.S.) 175 at 192-3 (B.C.S.C) aff'd 73
C.B.R. (N.S.) 195 (B.C.C.A.), dissenting priority mortgagees argued the plan violated the principle
of equality due to an agreement between the debtor company and another priority mortgagee which
essentially amounted to a preference in exchange for voting in favour of the plan. Trainor J. found
that the agreement was freely disclosed and commercially reasonable and went on to approve the
plan, using the three part test. The British Columbia Court of Appeal upheld this result and in com-
menting on the minority complaint McEachern J.A. stated at page 206:

In my view, the obvious benefits of settling rights and keeping the enterprise to-
gether as a going concern far outweigh the deprivation of the appellants’ wholly
illusory rights. In this connection, the learned chambers judge said at p.29:

I turn to the question of the right to hold the property after an order abso-
lute and whether or not this is a denial of something of that significance
that it should affect these proceedings. There is in the material before me
some evidence of values. There are the principles to which I have referred,
as well as to the rights of majorities and the rights of minorities.

Certainly, those minority rights are there, but it would seem to me that in
view of the overall plan, in view of the speculative nature of holding prop-
erty in the light of appraisals which have been given as to value, that this
right is something which should be subsumed to the benefit of the majori-

ty.
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103 Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure
itself of an affirmative vote. I disagree. I previously ruled on the validity of the deficiency when ap-
proving the LOIs and found the deficiency to be valid. I found there was consideration for the as-
signment of the deficiency claims of the various aircraft financiers to Air Canada, namely the provi-
sion of an Air Canada guarantee which would otherwise not have been available until plan sanction.
The Monitor reviewed the calculations of the deficiencies and determined they were calculated in a
reasonable manner. As such, the court approved those transactions. If the deficiency had instead
remained with the aircraft financiers, it is reasonable to assume those claims would have been voted
in favour of the plan. Further, it would have been entirely appropriate under the circumstances for
the aircraft financiers to have retained the deficiency and agreed to vote in favour of the Plan, with
the same result to Resurgence. That the financiers did not choose this method was explained by the
testimony of Mr. Carty and Robert Peterson, Chief Financial Officer for Air Canada; quite simply it
amounted to a desire on behalf of these creditors to shift the "deal risk" associated with the Plan to
Air Canada. The agreement reached with the Senior Secured Noteholders was also disclosed and the
challenge by Resurgence regarding their vote in the unsecured class was dismissed. There is nothing
inappropriate in the voting of the deficiency claims of Air Canada or the Senior Secured Notehold-
ers in the unsecured class. There is no evidence of secret vote buying such as discussed in North-
land Properties Ltd. (Re).

104 If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that the
deficiency claims were devised to dominate the vote of the unsecured creditor class, however, Air
Canada, as funder of the Plan is more motivated than Resurgence to support it. This divergence of
views on its own does not amount to bad faith on the part of Air Canada. Resurgence submitted that
only the Unsecured Noteholders received 14 cents on the dollar. That is not accurate, as demon-
strated by the list of affected unsecured creditors included earlier in these Reasons. The Senior Se-
cured Noteholders did receive other consideration under the Plan, but to suggest they were differ-
ently motivated suggests that those creditors did not ascribe any value to their unsecured claims,
There is no evidence to support this submission.

105 The good faith of Resurgence in its vote must also be considered. Resurgence acquired a
substantial amount of its claim after the failure of the Onex bid, when it was aware that Canadian's
financial condition was rapidly deteriorating. Thereafter, Resurgence continued to purchase a sub-
stantial amount of this highly distressed debt. While Mr. Symington maintained that he bought be-
cause he thought the bonds were a good investment, he also acknowledged that one basis for pur-
chasing was the hope of obtaining a blocking position sufficient to veto a plan tn the proposed debt
restructuring. This was an obvious ploy for leverage with the Plan proponents

106 The authorities which address minority creditors' complaints speak of "substantial injus-
tice" { Keddy Motor Inns Ltd. (Re) (1992) 13 C.B.R. (3d) 245 (N.5.C.A.), "confiscation” of rights
(Campeau Corp. (Re) (1992), 10 C.B.R. (3d) 104 (Ont. Ct. (Gen.Div.); Skydome Corp. (Re), [1999]
0.J. No. 1261, 87 A.C.W.S (3d) 421 (Ont. Ct. Gen. Div.) ) and majorities "feasting upon" the rights
of the minority (Quintette Coal Ltd. (Re), (1992), 13 C.B.R.(3d) 146 (B.C.S.C.). Although it cannot
be disputed that the group of Unsecured Noteholders represented by Resurgence are being asked to
accept a significant reduction of their claims, as are all of the affected unsecured creditors, I do not
see a "substantial injustice", nor view their rights as having been "confiscated" or "feasted upon" by
being required to succumb to the wishes of the majority in their class. No bad faith has been
demonstrated in this case. Rather, the treatment of Resurgence, along with all other affected unse-
cured creditors, represents a reasonable balancing of interests. While the court is directed to consid-
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er whether there is an injustice being worked within a class, it must also determine whether there is
an injustice with respect the stakeholders as a whole. Even if a plan might at first blush appear to
have that effect, when viewed in relation to all other parties, it may nonetheless be considered ap-
propriate and be approved: Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 1 (Ont. Gen.
Div.)and Northland Properties (Re), supra at 9.

107 Further, to the extent that greater or discrete motivation to support a Plan may be seen as a
conflict, the Court should take this same approach and look at the creditors as a whole and to the
objecting creditors specifically and determine if their rights are compromised in an attempt to bal-
ance interests and have the pain of compromise borne equally.

108 Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims. The
total claim of the Unsecured Noteholders ranges from $146 million to $161 million. The affected
unsecured class, excluding aircraft financing, tax claims, the noteholders and claims under $50,000,
ranges from $116.3 million to $449.7 million depending on the resolutions of certain claims by the
Claims Officer. Resurgence represents between 15.7% - 35% of that portion of the class.

109 The total affected unsecured claims, excluding tax claims, but including aircraft financing
and noteholder claims including the unsecured portion of the Senior Secured Notes, ranges from
$673 million to $1,007 million. Resurgence represents between 9.5% - 14.3% of the total affected
unsecured creditor pool. These percentages indicate that at its very highest in a class excluding Air
Canada's assigned claims and Senior Secured's deficiency, Resurgence would only represent a
maximum of 35% of the class. In the larger class of affected unsecured it is significantly less.
Viewed in relation to the class as a whole, there is no injustice being worked against Resurgence.

110 The thrust of the Resurgence submissions suggests a mistaken belief that they will get
more than 14 cents on liquidation. This is not borne out by the evidence and is not reasonable in the
context of the overall Plan.

b.  Receipts on liquidation or bankruptcy

111 As noted above, the Monitor prepared and circulated a report on the Plan which contained
a summary of a liquidation analysis outlining the Monitor's projected realizations upon a liquidation
of CAIL ("Liquidation Analysis").

112 The Liquidation Analysis was based on: (1) the draft unaudited financial statements of Ca-
nadian at March 31, 2000; (2) the distress values reported in independent appraisals of aircraft and
aircraft related assets obtained by CAIL in January, 2000; (3) a review of CAIL's aircraft leasing
and financing documents; and (4) discussions with CAIL Management.

113 Prior to and during the application for sanction, the Monitor responded to various requests
for information by parties involved. In particular, the Monitor provided a copy of the Liquidation
Analysis to those who requested it. Certain of the parties involved requested the opportunity to
question the Monitor further, particularly in respect to the Liquidation Analysis and this court di-
rected a process for the posing of those questions.

114 While there were numerous questions to which the Monitor was asked to respond, there
were several areas in which Resurgence and the Minority Shareholders took particular issue: pen-
sion plan surplus, CRAL, international routes and tax pools. The dissenting groups asserted that
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these assets represented overlooked value to the company on a liquidation basis or on a going con-
cern basis.

Pension Plan Surplus

115 The Monitor did not attribute any value to pension plan surplus when it prepared the Lig-
uidation Analysis, for the following reasons:

1)  The summaries of the solvency surplus/deficit positions indicated a cumulative
net deficit position for the seven registered plans, after consideration of contin-
gent liabilities;

2)  The possibility, based on the previous splitting out of the seven plans from a sin-
gle plan in 1988, that the plans could be held to be consolidated for financial
purposes, which would remove any potential solvency surplus since the total es-
timated contingent liabilities exceeded the total estimated solvency surplus;

3)  The actual calculations were prepared by CAIL's actuaries and actuaries repre-
senting the unions could conclude liabilities were greater; and

4)  CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.

116 The Monitor concluded that the entitlement question would most probably have to be set-
tled by negotiation and/or litigation by the parties. For those reasons, the Monitor took a conserva-
tive view and did not attribute an asset value to pension plans in the Liquidation Analysis. The
Monitor also did not include in the Liquidation Analysis any amount in respect of the claim that
could be made by members of the plan where there is an apparent deficit after deducting contingent
liabilities.

117 The issues in connection with possible pension surplus are: (1) the frue amount of any of
the available surplus; and (2) the entitlement of Canadian to any such amount.

118 It is acknowledged that surplus prior to termination can be accessed through employer con-
tribution holidays, which Canadian has taken to the full extent permitted. However, there is no basis
that has been established for any surplus being available to be withdrawn from an ongoing pension
plan. On a pension plan termination, the amount available as a solvency surplus would first have to
be further reduced by various amounts to determine whether there was in fact any true surplus
available for distribution. Such reductions include contingent benefits payable in accordance with
the provisions of each respective pension plan, any extraordinary plan wind up cost, the amounts of
any contribution holidays taken which have not been reflected, and any litigation costs.

119 Counsel for all of Canadian's unionized employees confirmed on the record that the respec-
tive union representatives can be expected to dispute all of these calculations as well as to dispute
entitlement.

120 There is a suggestion that there might be a total of $40 million of surplus remaining from
all pension plans after such reductions are taken into account. Apart from the issue of entitlement,
this assumes that the plans can be treated separately, that a surplus could in fact be realized on lig-
uidation and that the Towers Perrin calculations are not challenged. With total pension plan assets
of over $2 billion, a surplus of $40 million could quickly disappear with relatively minor changes in
the market value of the securities held or calculation of liabilities. In the circumstances, given all the
variables, I find that the existence of any surplus is doubtful at best and I am satisfied that the Mon-
itor's Liquidation Analysis ascribing it zero value is reasonable in this circumstances.
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CRAL

121 The Monitor's liquidation analysis as at March 31, 2000 of CRAL determined that in a dis-
tress situation, after payments were made to its creditors, there would be a deficiency of approxi-
mately $30 million to pay Canadian Regional's unsecured creditors, which include a claim of ap-
proximately $56.5 million due to Canadian. In arriving at this conclusion, the Monitor reviewed in-
ternally prepared unaudited financial statements of CRAL as of March 31, 2000, the Houlihan
Lokey Howard and Zukin, distress valuation dated January 21, 2000 and the Simat Helliesen and
Eichner valuation of selected CAIL assets dated January 31, 2000 for certain aircraft related materi-
als and engines, rotables and spares. The Avitas Inc., and Avmark Inc. reports were used for the .
distress values on CRAL's aircraft and the CRAL aircraft lease documentation. The Monitor also
performed its own analysis of CRAL's liquidation value, which involved analysis of the reports
provided and details of its analysis were outlined in the Liquidation Analysis.

122 For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines as
comparable for evaluation purposes, as the Monitor's valuation was performed on a distressed sale
basis. The Monitor further assumed that without CAIL's national and international network to feed
traffic into and a source of standby financing, and considering the inevitable negative publicity
which a failure of CAIL would produce, CRAL would immediately stop operations as well.

123 Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air
Canada being a special buyer who could integrate CRAL, on a going concern basis, into its net-
work. The Liquidation Analysis assumed the windup of each of CRAL and CAIL, a completely
different scenario.

124 There is no evidence that there was a potential purchaser for CRAL who would be pre-
pared to acquire CRAL or the operations of CRAL 98 for any significant sum or at all. CRAL has
value to CAIL, and in turn, could provide value to Air Canada, but this value is attributable to its
ability to feed traffic to and take traffic from the national and international service operated by
CAIL. In my view, the Monitor was aware of these features and properly considered these factors in
assessing the value of CRAL on a liquidation of CAIL.

125 If CAIL were to cease operations, the evidence is clear that CRAL would be obliged to do
s0 as well immediately. The travelling public, shippers, trade suppliers, and others would make no
distinction between CAIL and CRAL and there would be no going concern for Air Canada to ac-
quire.

International Routes

126 The Monitor ascribed no value to Canadian's international routes in the Liquidation Analy-
sis. In discussions with CAIL management and experts available in its aviation group, the Monitor
was advised that international routes are unassignable licenses and not property rights. They do not
appear as assets in CAIL's financials. Mr. Carty and Mr. Peterson explained that routes and slots are
not treated as assets by airlines, but rather as rights in the control of the Government of Canada. In
the event of bankruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and ac-
cordingly they are of no value to CAIL.

127 Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL's in-
ternational routes for $400 million cash plus $125 million for aircraft spares and inventory, along
with the assumption of certain debt and lease obligations for the aircraft required for the interna-
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tional routes, CAIL evaluated the Air Canada offer and concluded that the proposed purchase price
was insufficient to permit it to continue carrying on business in the absence of its international
routes. Mr. Carty testified that something in the range of $2 billion would be required.

128 CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its To-
ronto - Tokyo route for $25 million. The evidence, however, indicated that the price for the Toronto
- Tokyo route was not derived from a valuation, but rather was what CAIL asked for, based on its
then-current cash flow requirements. Air Canada and CAIL obtained Government approval for the
transfer on December 21, 2000.

129 Resurgence complained that despite this evidence of offers for purchase and actual sales of
international routes and other evidence of sales of slots, the Monitor did not include Canadian's in-
ternational routes in the Liquidation Analysis and only attributed a total of $66 million for all intan-
gibles of Canadian. There is some evidence that slots at some foreign airports may be bought or
sold in some fashion. However, there is insufficient evidence to attribute any value to other slots
which CAIL has at foreign airports. It would appear given the regulation of the airline industry, in
particular, the Aeronautics Act and the Canada Transportation Act, that international routes for a
Canadian air carrier only have full value to the extent of federal government support for the transfer
or sale, and its preparedness to allow the then-current license holder to sell rather than act unilater-
ally to change the designation. The federal government was prepared to allow CAIL to sell its To-
ronto - Tokyo route to Air Canada in light of CAIL's severe financial difficulty and the certainty of
cessation of operations during the Christmas holiday season in the absence of such a sale.

130 Further, statements made by CAIL in mid-1999 as to the value of its international routes
and operations in response to an offer by Air Canada, reflected the amount CAIL needed to sustain
liquidity without its international routes and was not a representation of market value of what could
realistically be obtained from an arms length purchaser. The Monitor concluded on its investigation
that CAIL's Narida and Heathrow slots had a realizable value of $66 million, which it included in
the Liquidation Analysis. I find that this conclusion is supportable and that the Monitor properly
concluded that there were no other rights which ought to have been assigned value.

Tax Pools

131 There are four tax pools identified by Resurgence and the Minority Shareholders that are
material: capital losses at the CAC level, undepreciated capital cost pools, operating losses incurred
by Canadian and potential for losses to be reinstated upon repayment of fuel tax rebates by CAIL.

Capital Loss Pools

132 The capital loss pools at CAC will not be available to Air Canada since CAC is to be left
out of the corporate reorganization and will be severed from CAIL. Those capital losses can essen-
tially only be used to absorb a portion of the debt forgiveness liability associated with the restruc-
turing. CAC, who has virtually all of its senior debt compromised in the plan, receives compensa-
tion for this small advantage, which cost them nothing.

Undepreciated capital cost ("UCC")

133 There is no benefit to Air Canada in the pools of UCC unless it were established that the
UCC pools are in excess of the fair market value of the relevant assets, since Air Canada could cre-
ate the same pools by simply buying the assets on a liquidation at fair market value. Mr. Peterson
understood this pool of UCC to be approximately $700 million. There is no evidence that the UCC
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pool, however, could be considered to be a source of benefit. There is no evidence that this amount
is any greater than fair market value.

Operating Losses

134 The third tax pool complained of is the operating losses. The debt forgiven as a result of
the Plan will erase any operating losses from prior years to the extent of such forgiven debt.

Fuel tax rebates

135 The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in
past years. The evidence is that on a consolidated basis the total potential amount of this pool is
$297 million. According to Mr. Carty's testimony, CAIL has not been taxable in his ten years as
Chief Financial Officer. The losses which it has generated for tax purposes have been sold on a 10 -
1 basis to the government in order to receive rebates of excise tax paid for fuel. The losses can be
restored retroactively if the rebates are repaid, but the losses can only be carried forward for a
maximum of seven years. The evidence of Mr. Peterson indicates that Air Canada has no plan to use
those alleged losses and in order for them to be useful to Air Canada, Air Canada would have to
complete a legal merger with CAIL, which is not provided for in the plan and is not contemplated
by Air Canada until some uncertain future date. In my view, the Monitor's conclusion that there was
no value to any tax pools in the Liquidation Analysis is sound.

136 Those opposed to the Plan have raised the spectre that there may be value unaccounted for
in this liquidation analysis or otherwise. Given the findings above, this is merely speculation and is
unsupported by any concrete evidence.

c. Aliernatives to the Plan

137 When presented with a plan, affected stakeholders must weigh their options in the light of
commercial reality. Those options are typically liquidation measured against the plan proposed. If
not put forward, a hope for a different or more favourable plan is not an option and no basis upon
which to assess fairness. On a purposive approach to the CCAA, what is fair and reasonable must be
assessed against the effect of the Plan on the creditors and their various claims, in the context of
their response to the plan. Stakeholders are expected to decide their fate based on realistic, commer-
cially viable alternatives (generally seen as the prime motivating factor in any business decision)
and not on speculative desires or hope for the future. As Farley J. stated in Re T. Eaton Co., [1999]
0.J. No. 4216 (Ont. Sup. Ct.) at paragraph 6:

One has to be cognizant of the function of a balancing of their prejudices. Posi-
tions must be realistically assessed and weighed, all in the light of what an alter-
native to a successful plan would be. Wishes are not a firm foundation on which
to build a plan; nor are ransom demands.

138 The evidence is overwhelming that all other options have been exhausted and have resulted
in failure. The concern of those opposed suggests that there is a better plan that Air Canada can put
forward. I note that significant enhancements were made to the plan during the process. In any case,
this is the Plan that has been voted on. The evidence makes it clear that there is not another plan
forthcoming. As noted by Farley J. in T. Eaton Co, supra, "no one presented an alternative plan for
the interested parties to vote on" (para. 8).
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d.  Oppression
Oppression and the CCAA

139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents,
CAC and CAIL and the Plan supporters 853350 and Air Canada had oppressed, unfairly disregard-
ed or unfairly prejudiced their interests, under Section 234 of the ABCA. The Minority Sharehold-
ers (for reasons that will appear obvious) have abandoned that position.

140 Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. As
remedial legislation, it attempts to balance the interests of shareholders, creditors and management
to ensure adequate investor protection and maximum management flexibility. The Act requires the
court to judge the conduct of the company and the majority in the context of equity and fairness:
First Edmonton Place Ltd. v. 315888 Alberta Ltd., (1988) 40 B.L.R.28 (Alta. Q.B.). Equity and
fairness are measured against or considered in the context of the rights, interests or reasonable ex-
pectations of the complainants: Re Diligenti v. RWMD Operations Kelowna (1976}, 1 B.C.L.R. 36
(S.0).

141 The starting point in any determination of oppression requires an understanding as to what
the rights, interests, and reasonable expectations are and what the damaging or detrimental effect is
on them. MacDonald J. stated in First Edmonton Place, supra at 57:

In deciding what is unfair, the history and nature of the corporation, the essential
nature of the relationship between the corporation and the creditor, the type of
rights affected in general commercial practice should all be material. More con-
cretely, the test of unfair prejudice or unfair disregard should encompass the fol-
lowing considerations: The protection of the underlying expectation of a creditor
in the arrangement with the corporation, the extent to which the acts complained
of were unforeseeable where the creditor could not reasonably have protected it-
self from such acts and the detriment to the interests of the creditor.

142 While expectations vary considerably with the size, structure, and value of the corporation,
all expectations must be reasonably and objectively assessed: Pente Investment Management Ltd. v.
Schneider Corp. (1998), 42 O.R. (3d) 177 (C.A.).

143 Where a company is insolvent, only the creditors maintain a meaningful stake in its assets.
Through the mechanism of liquidation or insolvency legislation, the interests of shareholders are
pushed to the bottom rung of the priority ladder. The expectations of creditors and shareholders
must be viewed and measured against an altered financial and legal landscape. Shareholders cannot
reasonably expect to maintain a financial interest in an insolvent company where creditors' claims
are not being paid in full. It is through the lens of insolvency that the court must consider whether
the acts of the company are in fact oppressive, unfairly prejudicial or unfairly disregarded. CCAA
proceedings have recognized that shareholders may not have "a true interest to be protected” be-
cause there is no reasonable prospect of economic value to be realized by the shareholders given the
existing financial misfortunes of the company: Re Royal Oak Mines Ltd., supra, para. 4., Re Cadil-
lac Fairview, [1995] O.J. 707 (Ont. Sup. Ct), and Re T. Eaton Company, supra.

144 To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA
considers the hierarchy of interests and assesses fairness and reasonableness in that context. The
court's mandate not to sanction a plan in the absence of fairness necessitates the determination as to
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whether the complaints of dissenting creditors and shareholders are legitimate, bearing in mind the
company's financial state. The articulated purpose of the Act and the jurisprudence interpreting it,
"widens the lens" to balance a broader range of interests that includes creditors and shareholders
and beyond to the company, the employees and the public, and tests the fairness of the plan with
reference to its impact on all of the constituents.

145 It is through the lens of insolvency legislation that the rights and interests of both share-
holders and creditors must be considered. The reduction or elimination of rights of both groups is a
function of the insolvency and not of oppressive conduct in the operation of the CCAA. The antith-
esis of oppression is fairness, the guiding test for judicial sanction. If a plan unfairly disregards or is
unfairly prejudicial it will not be approved. However, the court retains the power to compromise or
prejudice rights to effect a broader purpose, the restructuring of an insolvent company, provided
that the plan does so in a fair manner.

Oppression allegations by Resurgence

146 Resurgence alleges that it has been oppressed or had its rights disregarded because the Pe-
titioners and Air Canada disregarded the specific provisions of their trust indenture, that Air Canada
and 853350 dealt with other creditors outside of the CCAA, refusing to negotiate with Resurgence
and that they are generally being treated inequitably under the Plan.

147 The trust indenture under which the Unsecured Notes were issued required that upon a
"change of control", 101% of the principal owing thereunder, plus interest would be immediately
due and payable. Resurgence alleges that Air Canada, through 853350, caused CAC and CAIL to
purposely fail to honour this term. Canadian acknowledges that the trust indenture was breached.
On February 1, 2000, Canadian announced a moratorium on payments to lessors and lendets, in-
cluding the Unsecured Noteholders. As a result of this moratorium, Canadian defaulted on the pay-
ments due under its various credit facilities and aircraft leases.

148 The moratorium was not directed solely at the Unsecured Noteholders. It had the same im-
pact on other creditors, secured and unsecured. Canadian, as a result of the moratorium, breached
other contractual relationships with various creditors. The breach of contract is not sufficient to
found a claim for oppression in this case. Given Canadian's insolvency, which Resurgence recog-
nized, it cannot be said that there was a reasonable expectation that it would be paid in full under
the terms of the trust indenture, particularly when Canadian had ceased making payments to other
creditors as well. '

149 It is asserted that because the Plan proponents engaged in a restructuring of Canadian's debt
before the filing under the CCAA, that its use of the Act for only a small group of creditors, which
includes Resurgence is somehow oppressive.

150 At the outset, it cannot be overlooked that the CCAA does not require that a compromise
be proposed to all creditors of an insolvent company. The CCAA is a flexible, remedial statute
which recognizes the unique circumstances that lead to and away from insolvency.

151 Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have to
complete a financial restructuring so as to permit Air Canada to acquire CAIL on a financially
sound basis and as a wholly owned subsidiary. Following the implementation of the moratorium,
absent which Canadian could not have continued to operate, Canadian and Air Canada commenced
efforts to restructure significant obligations by consent. They perceived that further damage to pub-
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lic confidence that a CCAA filing could produce, required Canadian to secure a substantial measure
of creditor support in advance of any public filing for court protection. Before the Petitioners started
the CCAA proceedings on March 24, 2000, Air Canada, CAIL and lessors of 59 aircraft in its fleet
had reached agreement in principle on the restructuring plan.

152 The purpose of the CCAA is 1o create an environment for negotiations and compromise.
Often it is the stay of proceedings that creates the necessary stability for that process to unfold. Ne-
gotiations with certain key creditors in advance of the CCAA filing, rather than being oppressive or
conspiratorial, are to be encouraged as a matter of principle if their impact is to provide a firm
foundation for a restructuring. Certainly in this case, they were of critical importance, staving off
liquidation, preserving cash flow and allowing the Plan to proceed. Rather than being detrimental or
prejudicial to the interests of the other stakeholders, including Resurgence, it was beneficial to Ca-
nadian and all of its stakeholders.

153 Resurgence complained that certain transfers of assets to Air Canada and its actions in
consolidating the operations of the two entities prior to the initiation of the CCAA proceedings were
unfairly prejudieial to it.

154 The evidence demonstrates that the sales of the Toronto - Tokyo route, the Dash 8s and the
simulators were at the suggestion of Canadian, who was in desperate need of operating cash. Air
Canada paid what Canadian asked, based on its cash flow requirements. The evidence established
that absent the injection of cash at that critical juncture, Canadian would have ceased operations. It
is for that reason that the Government of Canada willingly provided the approval for the transfer on
December 21, 2000.

155 Similarly, the renegotiation of CAIL's aircraft leases to reflect market rates supported by
Air Canada covenant or guarantee has been previously dealt with by this court and found to have
been in the best interest of Canadian, not to its detriment. The evidence establishes that the financial
support and corporate integration that has been provided by Air Canada was not only in Canadian's
best interest, but its only option for survival. The suggestion that the renegotiations of these leases,
various sales and the operational realignment represents an assumption of a benefit by Air Canada
to the detriment of Canadian is not supported by the evidence.

156 I find the transactions predating the CCAA proceedings, were in fact Canadian's life blood
in ensuring some degree of liquidity and stability within which to conduct an orderly restructuring
of its debt. There was no detriment to Canadian or to its creditors, including its unsecured creditors.
That Air Canada and Canadian were so successful in negotiating agreements with their major cred-
itors, including aircraft financiers, without resorting to a stay under the CCAA underscores the se-
rious distress Canadian was in and its lenders recognition of the viability of the proposed Plan.

157 Resurgence complained that other significant groups held negotiations with Canadian. The
evidence indicates that a meeting was held with Mr. Symington, Managing Director of Resurgence,
in Toronto in March 2000. It was made clear to Resurgence that the pool of unsecured creditors
would be somewhere between $500 and $700 million and that Resurgence would be included with-
in that class. To the extent that the versions of this meeting differ, I prefer and accept the evidence
of Mr. Carty. Resurgence wished to play a significant role in the debt restructuring and indicated it
was prepared to utilize the litigation process to achieve a satisfactory result for itself. It is therefore
understandable that no further negotiations tock place. Nevertheless, the original offer to affected
unsecured creditors has been enhanced since the filing of the plan on April 25, 2000. The enhance-
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ments to unsecured claims involved the removal of the cap on the unsecured pool and an increase
from 12 to 14 cents on the dollar.

158 The findings of the Commissioner of Competition establishes beyond doubt that absent the
financial support provided by Air Canada, Canadian would have failed in December 1999. I am
unable to find on the evidence that Resurgence has been oppressed. The complaint that Air Canada
has plundered Canadian and robbed it of its assets is not supported but contradicted by the evidence.
As described above, the alternative is liquidation and in that event the Unsecured Noteholders
would receive between one and three cents on the dollar. The Monitor's conclusions in this regard
are supportable and I accept them.

e. Unfairmess to Shareholders

159 The Minority Shareholders essentially complained that they were being unfairly stripped of
their only asset in CAC - the shares of CAIL. They suggested they were being squeezed out by the
new CAC majority shareholder 853350, without any compensation or any vote. When the reorgani-
zation is completed as contemplated by the Plan , their shares will remain in CAC but CAC will be
a bare shell.

160 They further submitted that Air Canada's cash infusion, the covenants and guarantees it has
offered to aircraft financiers, and the operational changes (including integration of schedules, "quick
win" strategies, and code sharing) have all added significant value to CAIL to the benefit of its
stakeholders, including the Minority Shareholders. They argued that they should be entitled to con-
tinue to participate into the future and that such an expectation is legitimate and consistent with the
statements and actions of Air Canada in regard to integration. By acting to realign the airlines be-
fore a corporate reorganization, the Minority Shareholders asserted that Air Canada has created the
expectation that it is prepared to consolidate the airlines with the participation of a minority. The
Minority Sharcholders take no position with respect to the debt restructuring under the CCAA, but
ask the court to sever the corporate reorganization provisions contained in the Plan.

161 Finally, they asserted that CAIL has increased in value due to Air Canada's financial con-
tributions and operational changes and that accordingly, before authorizing the transfer of the CAIL
shares to 853350, the current holders of the CAIL Preferred Shares, the court must have evidence
before it to justify a transfer of 100% of the equity of CAIL to the Preferred Shares.

162 That CAC will have its sharcholding in CAIL extinguished and emerge a bare shell is
acknowledged. However, the evidence makes it abundantly clear that those shares, CAC's "only as-
set", have no value. That the Minority Shareholders are content to have the debt restructuring pro-
ceed suggests by implication that they do not dispute the insolvency of both Petitioners, CAC and
CAIL,

163 The Minority Shareholders base their expectation to remain as shareholders on the actions
of Air Canada in acquiring only 82% of the CAC shares before integrating certain of the airlines'
operations. Mr, Baker (who purchased after the Plan was filed with the Court and almost six months
after the take over bid by Air Canada) suggested that the contents of the bid circular misrepresented
Air Canada's future intentions to its shareholders. The two dollar price offered and paid per share in
the bid must be viewed somewhat skeptically and in the context in which the bid arose. It does not
support the speculative view that some shareholders hold, that somehow, despite insolvency, their
shares have some value on a going concern basis. In any event, any claim for misrepresentation that
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Minority Shareholders might have arising from the take over bid circular against Air Canada or
853350, if any, is unaffected by the Plan and may be pursued after the stay is lifted.

164 In considering Resurgence's claim of oppression I have already found that the financial
support of Air Canada during this restructuring period has benefited Canadian and its stakeholders.
Air Canada's financial support and the integration of the two airlines has been critical to keeping
Canadian afloat. The evidence makes it abundantly clear that without this support Canadian would
have ceased operations. However it has not transformed CAIL or CAC into solvent companies.

165 The Minority Shareholders raise concerns about assets that are ascribed limited or no value
in the Monitor's report as does Resurgence (although to support an opposite proposition). Consid-
erable argument was directed to the future operational savings and profitability forecasted for Air
Canada, its subsidiaries and CAIL and its subsidiaries. Mr. Peterson estimated it to be in the order
of $650 to $800 million on an annual basis, commencing in 2001. The Minority Shareholders point
to the tax pools of a restructured company that they submit will be of great value once CAIL be-
comes profitable as anticipated. They point to a pension surplus that at the very least has value by
virtue of the contribution holidays that it affords. They also look to the value of the compromised
claims of the restructuring itself which they submit are in the order of $449 million. They submit
these cumulative benefits add value, currently or at least realizable in the future. In sharp contrast to
the Resurgence position that these acts constitute oppressive behaviour, the Minority Shareholders
view them as enhancing the value of their shares. They go so far as to suggest that there may well
be a current going concern value of the CAC shares that has been conveniently ignored or unquanti-
fied and that the Petitioners must put evidence before the court as to what that value is.

166 These arguments overlook several important facts, the most significant being that CAC and
CAIL are insolvent and will remain insolvent until the debt restructuring is fully implemented.
These companies are not just technically or temporarily insolvent, they are massively insolvent. Air
Canada will have invested upward of $3 billion to complete the restructuring, while the Minority
Shareholders have contributed nothing. Further, it was a fundamental condition of Air Canada's
support of this Plan that it become the sole owner of CAIL. It has been suggested by some that Air
Canada's share purchase at two dollars per share in December 1999 was unfairly prejudicial to CAC
and CAIL's creditors. Objectively, any expectation by Minority Shareholders that they should be
able to participate in a restructured CAIL is not reasonable.

167 The Minority Shareholders asserted the plan is unfair because the effect of the reorganiza-
tion is to extinguish the common shares of CAIL held by CAC and to convert the voting and
non-voting Preferred Shares of CAIL into common shares of CAIL. They submit there is no expert
valuation or other evidence to justify the transfer of CAIL's equity to the Preferred Shares. There is
no equity in the CAIL shares to transfer. The year end financials show CAIL's shareholder equity at
a deficit of $790 million. The Preferred Shares have a liquidation preference of $347 million. There
is no evidence to suggest that Air Canada's interim support has rendered either of these companies
solvent, it has simply permitted operations to continue. In fact, the unaudited consolidated financial
statements of CAC for the quarter ended March 31, 2000 show total shareholders equity went from
a deficit of $790 million to a deficit of $1.214 million, an erosion of $424 million.

168 The Minority Shareholders' submission attempts to compare and contrast the rights and

expectations of the CAIL preferred shares as against the CAC commeon shares. This is not a mean-
ingful exercise; the Petitioners are not submitting that the Preferred Shares have value and the evi-
dence demonstrates unequivocally that they do not. The Preferred Shares are merely being utilized
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as a corporate vehicle to allow CAIL to become a wholly owned subsidiary of Air Canada. For ex-
ample, the same result could have been achieved by issuing new shares rather than changing the
designation of 853350's Preferred Shares in CAIL.

169 The Minority Shareholders have asked the court to sever the reorganization from the debt
restructuring, to permit them to participate in whatever future benefit might be derived from the re-
structured CAIL. However, a fundamental condition of this Plan and the expressed intention of Air
Canada on numerous occasions is that CAIL become a wholly owned subsidiary. To suggest the
court ought to sever this reorganization from the debt restructuring fails to account for the fact that
it is not two plans but an integral part of a single plan. To accede to this request would create an in-
justice to creditors whose claims are being seriously compromised, and doom the entire Plan to
failure. Quite simply, the Plan's funder will not support a severed plan.

170 Finally, the future profits to be derived by Air Canada are not a relevant consideration.
While the object of any plan under the CCAA is to create a viable emerging entity, the germane is-
sue is what a prospective purchaser is prepared to pay in the circumstances. Here, we have the one
and only offer on the table, Canadian's last and only chance. The evidence demonstrates this offer is
preferable to those who have a remaining interest to a liquidation. Where secured creditors have
compromised their claims and unsecured creditors are accepting 14 cents on the dollar in a potential
pool of unsecured claims totalling possibly in excess of $1 billion, it is not unfair that shareholders
receive nothing.

e. The Public Interest

171 In this case, the court cannot limit its assessment of faimess to how the Plan affects the di-
rect participants. The business of the Petitioners as a national and international airline employing
over 16,000 people must be taken into account.

172 In his often cited article, Reorganizations Under the Companies’ Creditors Arrangement
Act (1947), 25 Can.Bar R.ev. 587 at 593 Stanley Edwards stated:

Another reason which is usually operative in favour of reorganization is the in-
terest of the public in the continuation of the enterprise, particularly if the com-
pany supplies commodities or services that are necessary or desirable to large
numbers of consumers, or if it employs large numbers of workers who would be
thrown out of employment by its liquidation. This public interest may be reflect-
ed in the decisions of the creditors and shareholders of the company and is un-
doubtedly a factor which a court would wish to consider in deciding whether to
sanction an arrangement under the C.C.A.A.

173 In Re Repap British Columbia Inc. (1998), 1 C.B.R. (4th) 49 (B.C.S.C.) the court noted
that the faimess of the plan must be measured against the overall economic and business environ-
ment and against the interests of the citizens of British Columbia who are affected as "shareholders"
of the company, and creditors, of suppliers, employees and competitors of the company. The court
approved the plan even though it was unable to conclude that it was necessarily fair and reasonable.
In Re Quintette Coal Ltd., supra, Thackray J. acknowledged the significance of the coal mine to the
British Columbia economy, its importance to the people who lived and worked in the region and to
the employees of the company and their families. Other cases in which the court considered the
public interest in determining whether to sanction a plan under the CCAA include Canadian Red
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Cross Society (Re), (1998),5 C.B.R. (4th) 299 (Ont. Gen. Div.) and Algoma Steel Corp. v. Royal
Bank of Canada (Trustee of), [1992] O.J. No. 795 (Ont. Gen. Div,)

174 The economic and social impacts of a plan are important and legitimate considerations.
Even in insolvency, companies are more than just assets and liabilities. The fate of a company is
inextricably tied to those who depend on it in various ways. It is difficult to imagine a case where
the economic and social impacts of a liquidation could be more catastrophic. It would undoubtedly
be felt by Canadian air travellers across the country. The effect would not be a mere ripple, but
more akin to a tidal wave from coast to coast that would result in chaos to the Canadian transporta-
tion system.

175 More than sixteen thousand unionized employees of CAIL and CRAL appeared through
counsel. The unions and their membership strongly support the Plan. The unions represented in-
cluded the Airline Pilots Association International, the International Association of Machinists and
Aerospace Workers, Transportation District 104, Canadian Union of Public Employees, and the
Canadian Auto Workers Union. They represent pilots, ground workers and cabin personnel. The
unions submit that it is essential that the employee protections arising from the current restructuring
of Canadian not be jeopardized by a bankruptcy, receivership or other liquidation. Liquidation
would be devastating to the employees and also to the local and national economies. The unions
emphasize that the Plan safeguards the employment and job dignity protection negotiated by the
unions for their members. Further, the court was reminded that the unions and their members have
played a key role over the last fifteen years or more in working with Canadian and responsible gov-
ernments to ensure that Canadian survived and jobs were maintained.

176 The Calgary and Edmonton Airport authorities, which are not for profit corporations, also
supported the Plan. CAIL's obligations to the airport authorities are not being compromised under
the Plan. However, in a liquidation scenario, the airport authorities submitted that a liquidation
would have severe financial consequences to them and have potential for severe disruption in the
operation of the airports.

177 The representations of the Government of Canada are also compelling. Approximately one
year ago, CAIL approached the Transport Department to inquire as to what solution could be found
to salvage their ailing company. The Government saw fit to issue an order in council, pursuant to
section 47 of the Transportation Act, which allowed an opportunity for CAIL to approach other en-
tities to see if a permanent solution could be found. A standing committee in the House of Com-
mons reviewed a framework for the restructuring of the airline industry, recommendations were
made and undertakings were given by Air Canada. The Government was driven by a mandate to
protect consumers and promote competition. It submitted that the Plan is a major component of the
industry restructuring. Bill C-26, which addresses the restructuring of the industry, has passed
through the House of Commons and is presently before the Senate. The Competition Bureau has
accepted that Air Canada has the only offer on the table and has worked very closely with the par-
ties to ensure that the interests of consumers, employees, small carriers, and smaller communities
will be protected.

178 In summary, in assessing whether a plan is fair and reasonable, courts have emphasized
that perfection is not required: see for example Wandlyn Inns Ltd. (Re) (1992), 15 C.B.R. (3d) 316
(N.BQ.B), Quintette Coal, supra and Repap, supra. Rather, various rights and remedies must be sac-
rificed to varying degrees to result in a reasonable, viable compromise for all concerned. The court
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1s required to view the "big picture" of the plan and assess its impact as a whole. I return to Algoma
Steel v. Royal Bank of Canada., supra at 9 in which Farley J. endorsed this approach:

What might appear on the surface to be unfair to one party when viewed in rela-
tion to all other parties may be considered to be quite appropriate.

179 Fairness and reasonableness are not abstract notions, but must be measured against the
available commercial alternatives. The triggering of the statute, namely insolvency, recognizes a
fundamental flaw within the company. In these imperfect circumstances there can never be a perfect
plan, but rather only one that is supportable. As stated in Re Sammi Atlas Inc., (1998), 3 C.B.R.
(4th) 171 at 173 (Ont. Sup. Ct.) at 173:

A plan under the CCAA is a compromise; it cannot be expected to be perfect. It
should be approved if it is fair, reasonable and equitable. Equitable treatment is
not necessarily equal treatment. Equal treatment may be contrary to equitable
treatment. '

180 I find that in all the circumstances, the Plan is fair and reasonable.

IV. CONCLUSION

181 The Plan has obtained the support of many affected creditors, including virtually all aircraft
financiers, holders of executory contracts, AMR, Loyalty Group and the Senior Secured Notehold-
ers.

182 Use of these proceedings has avoided triggering more than $1.2 billion of incremental
claims. These include claims of passengers with pre-paid tickets, employees, landlords and other
parties with ongoing executory contracts, trade creditors and suppliers.

183 This Plan represents a solid chance for the continued existence of Canadian. It preserves
CAIL as a business entity. It maintains over 16,000 jobs. Suppliers and trade creditors are kept
whole. It protects consumers and preserves the integrity of our national trangportation system while
we move towards a new regulatory framework. The extensive efforts by Canadian and Air Canada,
the compromises made by stakeholders both within and without the proceedings and the commit-
ment of the Government of Canada inspire confidence in a positive result.

184 I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor op-
pressive. Beyond its fair and reasonable balancing of interests, the Plan is a result of bona fide ef-
forts by all concerned and indeed is the only alternative to bankruptcy as ten years of struggle and
creative attempts at restructuring by Canadian clearly demonstrate. This Plan is one step toward a
new era of airline profitability that hopefully will protect consumers by promoting affordable and
accessible air travel to all Canadians.

185 The Plan deserves the sanction of this court and it is hereby granted. The application pur-
suant to section 185 of the ABCA is granted. The application for declarations sought by Resurgence
are dismissed. The application of the Minority Shareholders is dismissed.

PAPERNY J.
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Case Name.
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.8.C. 1985, C-36, as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement of Canwest Global Communications Corp. and
the other applicants listed on Schedule "A"

[2009] O.J. No. 4788

Court File No. CV-09-8241-00CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
November 12, 2009.
(43 paras.)

Bankrupicy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Applications -- Sanction by court -- Application by a group of debtor
companies for approval of an agreement that would enable them to restructure their business af-
Jairs, allowed -- Applicants were under the protection of the Companies' Creditors Arrangement
Act - Agreement was approved because it facilitated the restructuring of the applicants to enable
them to become viable and competitive industry participants and it was fair - Related transaction
regarding the transfer of the business and assets of a newspaper that the applicants had an interest
in did not require Court approval under s. 36 of the Act because it was an internal corporate reor-
ganization which was in the ordinary course of business -- Companies’ Creditors Arrangement Act,
RS.C. 1985, c. C-36, 5. 36.

Application by a group of debtor companies and entities for an order approving a Transition and
Reorganization Agreement between them and other related parties. The applicants were granted
protection under the Companies' Creditors Arrangement Act on October 6, 2009. They were en-
gaged in the newspaper, digital media and television business. The Agreement pertained to the re-
structuring of the applicants' business affairs. It was an internal reorganization transaction that was
designed to realign shared services and assets within the corporate family that the applicants be-
longed to. The Agreement was entered into after extensive negotiations between the parties who
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were affected by it. The Monitor, who was appointed under the Act, concluded that this transaction
had several advantages over a liquidation.

HELD: Application allowed. Court approval under s. 36 of the Act was required if a debtor compa-
ny under the protection of the Act proposed to sell or dispose of assets outside the ordinary course
of business. It did not apply to a transaction regarding the transfer of the assets and business of a
newspaper that the applicants had an interest in because it was an internal corporate reorganization
which was in the ordinary course of business. The Agreement was approved because it facilitated
the restructuring of the applicants to enable them to become viable and competitive industry partic-
ipants and it was fair. It also allowed a substantial number of the businesses operated by the appli-
cants to continue as going concerns. The Agreement did not prejudice the applicants' major credi-
tors. [n the absence of the Agreement the newspaper would have to shut down and most of its em-
ployees would lose their employment. The stay that was granted under the Act was extended to en-
able the applicants to continue to work with their various stakeholders on the preparation and filing
of a proposed plan of arrangement.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act,

Bulk Sales Act, R.S.0. 1990, ¢. B.14,

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, 5. 2(1), 5. 2(1), s. 36, 5. 36(1), s.
36(4), s. 36(7)

Counsel: ‘

Lyndon Barnes and Jeremy Dacks for the Applicants.

Alan Merskey for the Special Committee of the Board of Directors of Canwest.
David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett for the Ad Hoc Committee of Noteholders.

Peter J. Osborne for Proposed Management Directors of National Post.

Andrew Kent and Hilary Clarke for Bank of Nova Scotia, Agent for Senior Secured Lenders to LP
Entities.

Steve Weisz for CIT Business Credit Canada Inc.
Amanda Darroch for Communication Workers of America.

Alena Thouin for Superintendent of Financial Services.

REASONS FOR DECISION

S.E. PEPALL J.:--
Relief Requested
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1 The CMI Entities move for an order approving the Transition and Reorganization Agreement
by and among Canwest Global Communications Corporation ("Canwest Global"), Canwest Limited
Partnership/Canwest Societe en Commandite (the "Limited Partnership"), Canwest Media Inc.
("CMI"), Canwest Publishing Inc./Publications Canwest Inc ("CPI"), Canwest Television Limited
Partnership ("CTLP") and The National Post Company/La Publication National Post (the "National
Post Company") dated as of October 26, 2009, and which includes the New Shared Services
Agreement and the National Post Transition Agreement.

2 In addition they ask for a vesting order with respect to certain assets of the National Post
Company and a stay extension order.

3 At the conclusion of oral argument, I granted the order requested with reasons to follow.
Backround Facts

(a) Parties

4 The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and
certain subsidiaries were granted Companies' Creditors Arrangement Act ("CCAA") protection on
QOct 6, 2009. Certain others including the Limited Partnership and CPI did not seek such protection.
The term Canwest will be used to refer to the entire enterprise.

5 The National Post Company is a general partnership with units held by CMI and National
Post Holdings Ltd. (a wholly owned subsidiary of CMI). The National Post Company carries on
business publishing the National Post newspaper and operating related on line publications.

(b) History
6 To provide some context, it is helpful to briefly review the history of Canwest. In general
terms, the Canwest enterprise has two business lines: newspaper and digital media on the one hand
and television on the other. Prior to 2005, ail of the businesses that were wholly owned by Canwest
Global were operated directly or indirectly by CMI using its former name, Canwest Mediaworks
Inc. As one unified business, support services were shared. This included such things as executive
services, information technology, human tesources and accounting and finance.

7 In October, 2005, as part of a planned income trust spin-off, the Limited Partnership was
formed to acquire Canwest Global's newspaper publishing and digital media entities as well as cer-
tain of the shared services operations. The National Post Company was excluded from this acquisi-
tion due to its lack of profitability and unsuitability for inclusion in an income trust. The Limited
Partnership entered into a credit agreement with a syndicate of lenders and the Bank of Nova Scotia
as administrative agent. The facility was guaranteed by the Limited Partner's general partner, Can-
west (Canada) Inc. ("CCI"), and its subsidiaries, CPI and Canwest Books Inc. (CBI") (collectively
with the Limited Partnership, the "LP Entities"). The Limited Partnership and its subsidiaries then
operated for a couple of years as an income trust,

8 In spite of the income trust spin off, there was still a need for the different entities to continue
to share services. CMI and the Limited Partnership entered into various agreements to govern the
provision and cost allocation of certain services between them. The following features characterized
these arrangements:
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-- the service provider, be it CMI or the Limited Partnership, would be entitled
to reimbursement for all costs and expenses incurred in the provision of ser-
vices;

- shared expenses would be allocated on a commercially reasonable basis
consistent with past practice; and

- neither the reimbursement of costs and expenses nor the payment of fees
was intended to result in any material financial gain or loss to the service
provider. ‘

9 The multitude of operations that were provided by the LP Entities for the benefit of the Na-
tional Post Company rendered the latter dependent on both the shared services arrangements and on
the operational synergies that developed between the National Post Company and the newspaper
and digital operations of the LP Entities.

10 In 2007, following the Federal Government's announcement on the future of income fund
distributions, the Limited Partnership effected a going-private transaction of the income trust. Since
July, 2007, the Limited Partnership has been a 100% wholly owned indirect subsidiary of Canwest
Global. Although repatriated with the rest of the Canwest enterprise in 2007, the LP Entities have
separate credit facilities from CMI and continue to participate in the shared services arrangements.
In spite of this mutually beneficial interdependence between the LP Entities and the CMI Entities,
given the history, there are misalignments of personnel and services.

(¢) Restructuring

11 Both the CMI Entities and the LP Entities are pursuing independent but coordinated re-
structuring and reorganization plans. The former have proceeded with their CCA44 filing and pre-
packaged recapitalization transaction and the latter have entered into a forbearance agreement with
certain of their senior lenders. Both the recapitalization transaction and the forbearance agreement
contemplate a disentanglement and/or a realignment of the shared services arrangements. In addi-
tion, the term sheet relating to the CMI recapitalization transaction requires a transfer of the assets
and business of the National Post Company to the Limited Partnership.

12 The CMI Entities and the LP Entities have now entered into the Transition and Reorganiza-
tion Agreement which addresses a restructuring of these inter-entity arrangements. By agreement, it
is subject to court approval, The terms were negotiated amongst the CMI Entities, the LP Entities,
their financial and legal advisors, their respective chief restructuring advisors, the Ad Hoc Commit-
tee of Noteholders, certain of the Limited Partnership's senior lenders and their respective financial
and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement. It anticipates a cessa-
tion or renegotiation of the provision of certain services and the elimination of certain redundancies.
It also addresses a realignment of certain employees who are misaligned and, subject to approval of
the relevant regulator, a transfer of certain misaligned pension plan participants to pension plans
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that are sponsored by the appropriate party. The LP Entities, the CMI Chief Restructuring Advisor
and the Monitor have consented to the entering into of the New Shared Services Agreement.

14 Schedule B to the Transition and Reorganization Agreement is the National Post Transition
Agreement.

15 The National Post Company has not generated a profit since its inception in 1998 and con-
tinues 1o suffer operating losses. It is projected to suffer a net loss of $9.3 million in fiscal year
ending August 31, 2009 and a net loss of $0.9 million in September, 2009. For the past seven years
these losses have been funded by CMI and as a result, the National Post Company owes CMI ap-
proximately $139.1 million. The members of the Ad Hoc Committee of Noteholders had agreed to
the continued funding by CMI of the National Post Company's short-term liguidity needs but ad-
vised that they were no longer prepared to do so after October 30, 2009. Absent funding, the Na-
tional Post, a national newspaper, would shut down and employment would be lost for its 277
non-unionized employees. Three of its employees provide services to the LP Entities and ten of the
LP Entities' employees provide services to the National Post Company. The National Post Company
maintains a defined benefit pension plan registered under the Ontario Pension Benefits Act. It has a
solvency deficiency as of December 31, 2006 of $1.5 million and a wind up deficiency of $1.6 mil-
lion.

16 The National Post Company is also a guarantor of certain of CMI's and Canwest Global's
secured and unsecured indebtedness as follows:

Irish Holdco Secured Note -- $187.3 million
CIT Secured Facility -- $10.7 million

CMI Senior Unsecured Subordinated Notes -- US$393.2 million

Irish Holdco Unsecured Note -- $430.6 million

17 Under the National Post Transition Agreement, the assets and business of the National Post
Company will be transferred as a going concern to a new wholly-owned subsidiary of CPI (the
"Transferee"). Assets excluded from the transfer include the benefit of all insurance policies, coz-
porate charters, minute books and related materials, and amounts owing to the National Post Com-
pany by any of the CMI Entities.

18 The Transferee will assume the following liabilities: accounts payable to the extent they
have not been due for more than 90 days; accrued expenses to the extent they have not been due for
more than 90 days; deferred revenue; and any amounts due to employees. The Transferee will as-
sume all liabilities and/or obligations (including any unfunded liability) under the National Post
pension plan and benefit plans and the obligations of the National Post Company under contracts,
licences and permits relating to the business of the National Post Company. Liabilities that are not
expressly assumed are excluded from the transfer including the debt of approximately $139.]1 mil-
lion owed to CM], all liabilities of the National Post Company in respect of borrowed money in-
cluding any related party or third party debt (but not including approximately $1,148,365 owed to
the LP Entities) and contingent liabilities relating to existing litigation claims.
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19 CPI will cause the Transferee to offer employment to all of the National Post Company's
employees on terms and conditions substantially similar to those pursuant to which the employees
are currently employed.

20 The Transferee is to pay a portion of the price or cost in cash: (i) $2 million and 50% of the
National Post Company's negative cash flow during the month of October, 2009 (to a maximum of
$1 million), less (ii) a reduction equal to the amount, if any, by which the assumed liabilities esti-
mate as defined in the National Post Transition Agreement exceeds $6.3 million.

21 The CMI Entities were of the view that an agreement relating to the transfer of the National
Post could only occur if it was associated with an agreement relating to shared services. In addition,
the CMI Entities state that the transfer of the assets and business of the National Post Company to
the Transferee is necessary for the survival of the National Post as a going concern. Furthermore,
there are synergies between the National Post Company and the LP Entities and there is also the
operational benefit of reintegrating the National Post newspaper with the other newspapers. It can-
not operate independently of the services it receives from the Limited Partnership. Similarly, the LP
Entities estimate that closure of the National Post would increase the LP Entities' cost burden by
approximately $14 million in the fiscal year ending August 31, 2010.

22 In its Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the busi-
ness of the National Post Company to the LP Entities. RBC Dominion Securities Inc. who was en-
gaged in December, 2008 to assist in considering and evaluating recapitalization alternatives, re-
ceived no expressions of interest from parties seeking to acquire the National Post Company. Simi-
larly, the Monitor has not been contacted by anyone interested in acquiring the business even
though the need to transfer the business of the National Post Company has been in the public do-
main since October 6, 2009, the date of the Initial Order. The Ad Hoc Committee of Noteholders
will only support the short term liquidity needs until October 30, 2009 and the National Post Com-
pany is precluded from borrowing without the Ad Hoc Committee's consent which the latter will not
provide. The LP Entities will not advance funds until the transaction closes. Accordingly, failure to
transition would likely result in the forced cessation of operations and the commencement of liqui-
dation proceedings. The estimated net recovery from a liquidation range from a negative amount to
an amount not materially higher than the transfer price before costs of liquidation. The senior se-
cured creditors of the National Post Company, namely the CIT Facility lenders and Irish Holdco,
support the transaction as do the members of the Ad Hoc Committee of Noteholders.

23 The Monitor has concluded that the transaction has the following advantages over a liquida-
tion:

- it facilitates the reorganizaton and orderly transition and subsequent termi-
nation of the shared services arrangements between the CMI Entities and the
LP Entities;

- it preserves approximately 277 jobs in an already highly distressed newspa-
per publishing industry;
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- it will help maintain and promote competition in the national daily newspa-
per market for the benefit of Canadian consumers; and

- the Transferee will assume substantially all of the National Post Company's
trade payables (including those owed to various suppliers) and various em-
ployment costs associated with the transferred employees.

Issues

24 The issues to consider are whether:

(a) the transfer of the assets and business of the National Post is subject to the
requirements of section 36 of the CCAA;

(b)  the Transition and Reorganization Agreement should be approved by the
Court; and

(c)  the stay should be extended to January 22, 2010.

Discussion

(a)  Section 36 of the CC4A4

25 Section 36 of the CCA4 was added as a result of the amendments which came into force on
September 18, 2009. Counsel for the CMI Entities and the Monitor outlined their positions on the
impact of the recent amendments to the CCA4A on the motion before me. As no one challenged the
order requested, no opposing arguments were made.

26 Court approval is required under section 36 if:

(a) adebtor company under CCAA protection
(b)  proposes to sell or dispose of assets outside the ordinary course of business.

27 Court approval under this section of the Act' is only required if those threshold requirements
are met. If they are met, the court is provided with a list of non-exclusive factors to consider in de-
termining whether to approve the sale or disposition. Additionally, certain mandatory criteria must
be met for court approval of a sale or disposition of assets to a related party. Notice is to be given to
secured creditors likely to be affected by the proposed sale or disposition. The court may only grant
authorization if satisfied that the company can and will make certain pension and employee related
payments.

28 Specifically, section 36 states:

(1)  Restriction on disposition of business assets -- A debtor company in re-
spect of which an order has been made under this Act may not sell or oth-
erwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. Despite any requirement for shareholder ap-
proval, including one under federal or provincial law, the court may au-
thorize the sale or disposition even if shareholder approval was not ob-
tained.
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(2) Notice to creditors -- A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

(3)  Factors to be considered -- In deciding whether to grant the authorization,
the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition
was reasonable in the circumstances;

(6) whether the monitor approved the process leading to the pro-
posed sale or disposition,

(¢) whether the monitor filed with the court a report stating that in
their opinion the sale or disposition would be more beneficial to the
creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and

(/) whether the consideration to be received for the assets is reasona-
ble and fair, taking into account their market value.

(4)  Additional factors -- related persons -- If the proposed sale or disposition is
to a person who is related to the company, the court may, after considering
the factors referred to in subsection (3), grant the authorization only if it is
satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the
assets to persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration
that would be received under any other offer made in accordance
with the process leading to the propesed sale or disposition.

(5)  Related persons -- For the purpose of subsection (4), a person who is re-
lated to the company includes

(@) a director or officer of the company;

(&) a person who has or has had, directly or indirectly, control in fact
of the company; and

(¢) a person who is related to a person described in paragraph () or

(8).
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(6)  Assets may be disposed of free and clear -- The court may authorize a sale
or disposition free and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the company or the pro-
ceeds of the sale or disposition be subject to a security, charge or other re-
striction in favour of the creditor whose security, charge or other restriction
is to be affected by the order. ‘

(7)  Restriction -- employers -- The court may grant the authorization only if
the court is satisfied that the company can and will make the payments that
would have been required under paragraphs 6(4)(a) and (5)(a) if the court
had sanctioned the compromise or arrangement.?

29 While counsel! for the CMI Entities states that the provisions of section 36 have been satis-
fied, he submits that section 36 is inapplicable to the circumstances of the transfer of the assets and
business of the National Post Company because the threshold requirements are not met. As such,
the approval requirements are not triggered. The Monitor supports this position.

30 In support, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1)
makes it clear that the section only applies to a debtor company. The terms "debtor company” and
"company"” are defined in section 2(1) of the CCA4 and do not expressly include a partnership. The
National Post Company is a general partnership and therefore does not fall within the definition of
debtor company. While I acknowledge these facts, I do not accept this argument in the circum-
stances of this case. Relying on case law and exercising my inherent jurisdiction, I extended the
scope of the Initial Order to encompass the National Post Company and the other partnerships such
that they were granted a stay and other relief. In my view, it would be inconsistent and artificial to
now exclude the business and assets of those partnerships from the ambit of the protections con-
tained in the statute.

31 The CMI Entities' and the Monitor's second argument is that the Transition and Reorganiza-
tion Agreement represents an internal corporate reorganization that is not subject to the require-
ments of section 36. Section 36 provides for court approval where a debtor under CCAA4 protection
proposes to sell or otherwise dispose of assets "outside the ordinary course of business”. This im-
plies, so the argument goes, that a transaction that is in the ordinary course of business is not cap-
tured by section 36. The Transition and Reorganization Agreement is an internal corporate reorgan-
ization which is in the ordinary course of business and therefore section 36 is not triggered state
counsel for the CMI Entities and for the Monitor. Counsel for the Monitor goes on to submit that
the subject transaction is but one aspect of a larger transaction. Given the commitments and agree-
ments entered into with the Ad Hoe Committee of Noteholders and the Bank of Nova Scotia as
agent for the senior secured lenders to the LP Entities, the transfer cannot be treated as an inde-
pendent sale divorced from its rightful context. In these circumstances, it is submitted that section
36 is not engaged.

32 The CCAA is remedial legislation designed to enable insolvent companies to restructure. As
mentioned by me before in this case, the amendments do not detract from this objective. In discuss-
ing section 36, the Industry Canada Briefing Book® on the amendments states that "The reform is
intended to provide the debtor company with greater flexibility in dealing with its property while
limiting the possibility of abuse."
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33 The term "ordinary course of business" is not defined in the CCA4 or in the Bankruptcy and
Insolvency Act’. 4s noted by Cullity J. in Millgate Financial Corp. v. BCED Holdings Ltd.*, authori-
ties that have considered the use of the term in various statutes have not provided an exhaustive
definition. As one author observed in a different context, namely the Bulk Sales Act’, courts have
typically taken a common sense approach to the term "ordinary course of business" and have con-
sidered the normal business dealings of each particular seller®. In Pacific Mobile Corp.”, the Su-
preme Court of Canada stated:

It is not wise to attempt to give a comprehensive definition of the term "ordinary
course of business" for all transactions. Rather, it is best to consider the circum-
stances of each case and to take into account the type of business carried on by
the debtor and creditor.

We approve of the following passage from Monet J.A.'s reasons, [1982] C.A.
501, discussing the phrase "ordinary course of business” ...

It is apparent from these authorities, it seems to me, that the concept we are con-
cerned with is an abstract one and that it is the function of the courts to consider

the circumstances of each case in order to determine how to characterize a given
transaction. This in effect reflects the constant interplay between law and fact."

34 In arguing that section 36 does not apply to an internal corporate reorganization, the CMI
Entities rely on the commentary of Industry Canada as being a useful indicator of legislative intent
and descriptive of the abuse the section was designed to prevent. That commentary suggests that
section 36(4),which deals with dispositions of assets to a related party, was intended to:

... prevent the possible abuse by "phoenix corporations". Prevalent in small busi-
ness, particularly in the restaurant industry, phoenix corporations are the result of
owners who engage in serial bankruptcies. A person incorporates a business and
proceeds to cause it to become bankrupt. The person then purchases the assets of
the business at a discount out of the estate and incorporates a "new" business us-
ing the assets of the previous business. The owner continues their original busi-
ness basically unaffected while creditors are left unpaid.»

35 In my view, not every internal corporate reorganization escapes the purview of section 36.
Indeed, a phoenix corporation to one may be an internal corporate reorganization to another. As
suggested by the decision in Pacific Mobile Corp'., a court should in each case examine the cir-
cumstances of the subject transaction within the context of the business carried on by the debtor.

36 In this case, the business of the National Post Company and the CP Entities are highly inte-
grated and interdependent. The Canwest business structure predated the insolvency of the CMI En-
tities and reflects in part an anomaly that arose as a result of an income trust structure driven by tax
considerations. The Transition and Reorganization Agreement is an internal reorganization transac-
tion that is designed to realign shared services and assets within the Canwest corporate family so as
to rationalize the business structure and to better reflect the appropriate business model. Further-
more, the realignment of the shared services and transfer of the assets and business of the National
Post Company to the publishing side of the business are steps in the larger reorganization of the re-
lationship between the CMI Entities and the LP Entities. There is no ability to proceed with either
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the Shared Services Agreement or the National Post Transition Agreement alone. The Transition
and Reorganization Agreement provides a framework for the CMI Entities and the LP Entities to
properly restructure their inter-entity arrangements for the benefit of their respective stakeholders. It
would be commercially unreasonable to require the CMI Entities to engage in the sort of third party
sales process contemplated by section 36(4) and offer the National Post for sale to third parties be-
fore permitting them to realign the shared services arrangements. In these circumstances, I am pre-
pared to accept that section 36 is inapplicable.

(b) Transition and Reorganization Agreement

37 As mentioned, the Transition and Reorganization Agreement is by its terms subject to court
approval. The court has a broad jurisdiction to approve agreements that facilitate a restructuring: Re
Stelco Inc.” Even though I have accepted that in this case section 36 is inapplicable, court approval
should be sought in circumstances where the sale or disposition is to a related person and there is an
apprehension that the sale may not be in the ordinary course of business. At that time, the court will
confirm or reject the ordinary course of business characterization. If confirmed, at minimum, the
court will determine whether the proposed transaction facilitates the restructuring and is fair. If re-
Jected, the court will determine whether the proposed transaction meets the requirements of section
36. Even if the court confirms that the proposed transaction is in the ordinary course of business and
therefore outside the ambit of section 36, the provisions of the section may be considered in as-
sessing fairness,

38 [ am satisfied that the proposed transaction does facilitate the restructuring and is fair and
that the Transition and Reorganization Agreement should be approved. In this regard, amongst other
things, [ have considered the provisions of section 36. I note the following. The CMI recapitaliza-
tion transaction which prompted the Transition and Reorganization Agreement is designed to facili-
tate the restructuring of CMI into a viable and competitive industry participant and to allow a sub-
stantial number of the businesses operated by the CMI Entities to continue as going concerns. This
preserves value for stakeholders and maintains employment for as many employees of the CMI En-
tities as possible. The Transition and Reorganization Agreement was entered into after extensive
negotiation and consultation between the CMI Entities, the LP Entities, their respective financial
and legal advisers and restructuring advisers, the Ad Hoc Committee and the LP senior secured
lenders and their respective financial and legal advisers. As such, while not every stakeholder was
included, significant interests have been represented and in many instances, given the nature of their
interest, have served as proxies for unrepresented stakeholders. As noted in the materials filed by
the CMI Entities, the National Post Transition Agreement provides for the transfer of assets and
certain liabilities to the publishing side of the Canwest business and the assumption of substantially
all of the operating liabilities by the Transferee. Although there is no guarantee that the Transferee
will ultimately be able to meet its liabilities as they come due, the liabilities are not stranded in an
entity that will have materially fewer assets to satisfy them.

39 There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured
lender, Irish Holdco., supports the Transition and Reorganization Agreement as does the Ad Hoc
Committee and the senior secured lenders of the LP Entities. The Monitor supports the Transition
and Reorganization Agreement and has concluded that it is in the best interests of a broad range of
stakeholders of the CMI Entities, the National Post Company, including its employees, suppliers
and customers, and the LP Entities. Notice of this motion has been given to secured creditors likely
to be affected by the order.
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40 In the absence of the Transition and Reorganization Agreement, it is likely that the National
Post Company would be required to shut down resulting in the consequent loss of employment for
most or all the National Post Company's employees. Under the National Post Transition Agreement,
all of the National Post Company employees will be offered employment and as noted in the affida-
vit of the moving parties, the National Post Company's obligations and liabilities under the pension
plan will be assumed, subject to necessary approvals.

41 No third party has expressed any interest in acquiring the National Post Company. Indeed, at
no time did RBC Dominion Securities Inc. who was assisting in evaluating recapitalization alterna-
tives ever receive any expression of interest from parties seeking to acquire it. Similarly, while the
need to transfer the National Post has been in the public domain since at least October 6, 2009, the
Monitor has not been contacted by any interested party with respect to acquiring the business of the
National Post Company. The Monitor has approved the process leading to the sale and also has
conducted a liquidation analysis that caused it to conclude that the proposed disposition is the most
beneficial outcome. There has been full consultation with creditors and as noted by the Monitor, the
Ad Hoc Committee serves as a good proxy for the unsecured creditor group as a whole. I am satis-
fied that the consideration is reasonable and fair given the evidence on estimated liquidation value
and the fact that there is no other going concern option available.

42 The remaining section 36 factor to consider is section 36(7) which provides that the court
should be satisfied that the company can and will make certain pension and employee related pay-
ments that would have been required if the court had sanctioned the compromise or arrangement. In
oral submissions, counsel for the CMI Entities confirmed that they had met the requirements of sec-
tion 36. It is agreed that the pension and employee liabilities will be assumed by the Transferee.
Although present, the representative of the Superintendent of Financial Services was unopposed to
the order requested. If and when a compromise and arrangement is proposed, the Monitor is asked
to make the necessary inquiries and report to the court on the status of those payments.

Stay Extension

43 The CMI Entities are continuing to work with their various stakeholders on the preparation
and filing of a proposed plan of arrangement and additional time is required. An extension of the.
stay of proceedings is necessary to provide stability during that time. The cash flow forecast sug-
gests that the CMI Entities have sufficient available cash resources during the requested extension
pertod. The Monitor supports the extension and nobody was opposed. I accept the statements of the
CMI Entities and the Monitor that the CMI Entities have acted, and are continuing to act, in good
faith and with due diligence. In my view it is appropriate to extend the stay to January 22, 2010 as
requested.

S.E. PEPALL J.
cp/e/qlrxg/qljxr/gleed/glaxw

1 Court approval may nonetheless be required by virtue of the terms of the Initial or other
court order or at the request of a stakeholder.
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2 The reference to paragraph 6(4)a should presumably be 6(6)a.

3 Industry Canada "Bill C-55: Clause by Clause Analysis-Bill Clause No. 131-CCAA Section
36",

4 Ibid.

SRAS.C. 1985, ¢c. C-36 as amended,

6 (2003), 47 C.B.R. (4th) 278 at para. 52.
7 R.S.0. 1990, c. B.14, as amended.

8 D.J. Miller "Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)", Ontario Bar
Association, October, 2007.

911985] 1 S.C.R. 290.
10 Supra, note 3.
11 Supra, note 9.

12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.),
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