(1)) to cure any ambiguity, defect or inconsistency;
{2) to provide for uncertificated notes in addition to or in place of certificated notes;

{3 to provide for the assumption of the Issuer's or a Guarantor’s obligations to holders of notes and Note
Guarantess in the case of a merger, amalgamation or consolidation or sale of all or substantially all of the
Issuer’s or such Guarantor’s assets, as applicable;

(%) to make any change that would provide any addifional rights or benefits to the holders of notes or that does
not adversely affect the legal rights under the indenture of any such holder;

5 to conform the text of the indenture, the Note Guarantees, the notes or the Collateral Documents to any
provision of this Description of Notes to the extent that such provision in this Description of Notes was
intended to be a verbatim recitation of a provision of the indenture, the Note Guarantees, the notes or the

Collateral Documents;

{6) to provide for the issuance of additional notes in accordance with the iimitations set forth in the indenture
as of the date of the indenture;

{7 to allow any Guarantor to execute a supplemental indenture and/or 2 Note Guarantee with respect to the
notes;

{8) provide for the succession of a successor trustee or Collateral Agent under the indenture;

{9} expand the Collateral securing the notes or Note Guearantees, and, in the case of the Collateral Documents,

to or for the benefit of the other secured parties named therein or to confirm and evidence the release,
termination or discharge of any Note Guarantee of or Lien securing the Notes when such release,
termination or discharge is permitted by the indenture and the Collateral Documerits;

(10)  provide for the accession or succession of any parties to the Collateral Documents (and other amendments
that are administrative or ministerial in nature} in connection with an amendment, renewal, extension,
substitution, refinancing, restructuring, replacement, snpplementing or other modification from time to time
of the niotes or any other agreement or action that is not prohibited by the indenture; or

{11)  provide for the release or addition of Collateral in accordance with the terms of the indenture and the
Collateral.

Satisfaction and Discharge

The indenture will be discharged and will cease o be of further effect as to all notes issued thereunder, when:

8} either:

(a) all notes that have been authenticated, except lost, stolen or destroyed notes that have been
replaced or paid and notes for whose payment money has been deposited in trust and thereafter
repaid to the Issuer, have been delivered to the trustee for cancellation; or

(b} all notes that have not been delivered to the trustee for cancellation have become due and payable
by reason of the mailing of a notice of redemption or otherwise or will become due and payable
within one year and the lIssuer or any Guarantor has irrevocably deposited or caused to be
deposited with the trustee as trust funds in trust solely for the benefit of the holders, cash in
Canadian dollars, non-callable Government Securities, or 2 combination of cash in Canadian
doliars and non-caliable Government Securities, in amounts as will be sufficient, without
consideration of any reinvestment of interest, to pay and discharge the entire Indebtedness on the
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notes not delivered to the trustee for cancellation for principal and premium, if any, and accrued
interest to the date of maturity or redemption;

Q) no Default or Event of Default has occurred and is continuing on the date of the deposit (other than a’
Defauit or Event of Defanlt resulting from the borrowing of funds to be applied to such deposit) aud the
deposit will not result in a breach or violation of, or constitute a default under, any other instrument to
which the Issuer or any Guarantor is a party or by which the Issuer or any Guarantor is bound;

3 the Issuer or any Guarantor has paid or caused to be paid all sums payable by it under the mdenture; and

G the Issuer has delivered irrevocable instructions to the trustes under the indenture to apply the deposited
money toward the payment of the notes at maturity or on the redemption date, as the case may be.

In addition, the Issuer must deliver an officer’s certificate and an opinion of counsel to the trustee stating that ali
conditions precedent to satisfaction and discharge have been satisfied,

Concerning the Trustee

If the trustee becomes a creditor of the Issuer or any Guarantor, the indenture limits the right of the trustee to obtain
payment of ¢laims in cerfain cases, or to realize on certain property received in respect of any such claim as security
or otherwise. The trustee will be permitted to engage in other transactions; however, if it acquires any conflicting
interest it must eliminate such conflict within 90 days or resign.

The holders of a majority in aggregate principal amount of the then outstanding notes will have the right to direct the
time, method and piace of conducting any proceeding for exercising any remedy available to the trustes, subject to
certzin exceptions. The indenture provides that in case an Event of Default occurs and is continuing, the trustee will
be required, in the exercise of its power, to use the degree of care of a prudent man in the conduct of his own affairs.
Subject to such provisions, the trustee will be under no obligation to exercise any of its rights or powers under the
indenture at the request of any holder of notes, unless such holder has offered to the trustee security and indemnity
satisfactory to it against any loss, liability or expense.

Additionsal Information

Anyone who receives this Offering Circular may obtain a copy of the indenture and the Collateral Documents,
without charge, by writing to Data & Audio-Visual Enterprises Wireless Inc., Suite 2300, Canada Trust Tower,
Brookfield Place, 161 Bay Street, Toronto, ON, M5J 281, Attention Chief Financial Officer.

Governing Law

The indenture, the notes, the Note Guarantees and the Collateral Documents will be govemned by and construed in
accordance with the laws of Ontario and the federal laws of Canada applicable in Ontario.

Book- Entry-Only System

The notes will be deposited with CDS, will be registered in the name of the CDS Nominee as a book-entry-only
security (the "Security"), and will be identified by an International Securities Identification Number. CDS acts as a
securities intermediary on behalf of its participants ("Participants™) that use the services of CDS and act on their
own behaif or on behalf of beneficial owners of securities (whe are the clients or customers of the Participants).
Interests in Secunties are represented through book-entry accounts ("Book Acconnts") established and maintained
by CDS on its records for its Participants. The notes will be represented by a Global Certificate that will be
registered in the name of the CDS Nominee and deposited with CDS on the issue date. Thereafter, CDS will credit
the Book Accounts of those Participants with interests in the notes in accordance with instructions received from or
on behalf of the Issuer, Except as provided below, a purchaser of notes will not be shown on the records maintained
by CDS, and neither the purchaser nor any Participant will be entitled to receive a certificate or other instrument
from the Issuer or CDS evidencing that purchaser's or Participant's ownership of or interest in notes. A purchaser of
notes will receive only a custorer confirmation from the Participant from or through whom the notes are purchased
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in accordance with the practices and procedures of that Participant. Any subsequent purchase or sale of notes will
have to be made through a Participant.

As the registered holder of the Security, the CDS nominee will be considered fo be the sole owner and holder of the
notes represented by the Global Certificate for all purposes under the indenture and the notes. Principal of, premium,
if any, and interest on the notes will be payable by the Issuer solely to the CDS Nominee. Neither the Issuer nor the
trustee will have any responsibility or liability for maintaining, supervising, or reviewing records of CDS or its
Participants relating to payments made or to be made by CDS or by any of its Participants on account of beneficial
ownership interests in the notes. Participants must look solely to CDS, and Persons other than Participants having an
interest in the notes must look solely to Participants, for payments made by or on behalf of the Issuer to CDS in

respect of the notes.

The trustez will maintain a securities register recording the names and-addresses of the holders of notes and
particoiars of the notes held by such holders. No certificates or other instruments evidencing ownership of notes will
be issued other than to the CDS Nominee unless

(a) the issuance of such certificates or instruments is required by applicable law;

(b) the book-entry-only-system is no longer available to the Issuer;

(¢} CDS advises the trustee that it is no longer willing or able to discharge properly its responsibilities
as depository with respect to the notes, and the Issuer cannot locate a qualified successor;

{(d) CDS ceases to be a recognized clearing agency under applicable Canadian or provineial securities
aw or otherwise ceases to be eligible to be a depositary and a successor depositary is not
appointed;

(e} the Issuer, at their option, decides to no longer utilize the book-entry-only-system; or

® after the occurrence of an Event of Default, CDS advises the trustee that it has received written

notification from Participants, acting on behalf of beneficial owners representing in the aggregate
more than 50% of the aggregate principal amount of outstanding notes, that the cortinuance of the
book-entry-only system is no longer in the best interests of such beneficial owners.

In each of such events, owners of beneficial interests in the notes will become entitled fo receive notes in definitive
form, and certificates or other instruments evidencing the notes will be issued in fully registered form in
denominations of $2,000 and integral muitiples thereof.

Certain Definitions

Set forth below are certain defined terms used in the indenture. Reference is made to the indenture for a fll
disclosure of all defined terms used therein, as well as any other capitalized terms used herein for which mo
definition is provided.

“Aequired Debt” means, with respect to any specified Person:

(1) Indebtedness of any other Person existing at the time such other Person is merged with or into or became a
Subsidiary of such specified Person, whether or not such Indebtedness is incurred in connection with, or in
contemplation of, such other Person merging with or into, or becomning a Restricted Subsidiary of, such
specified Person; and

2 Indebtedness sccured by a Lien encumbering any asset acquifed by such specified Person.

“Affiliate” of any specified Person means any other Person directly or indirectly controlling or controlled

by or under direct or indirect common control with such specified Person. For purposes of this definition, “control,”
28 used with respect fo any Person, means the possession, directly or indirectly, of the power to direct or cause the
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direction of the management or policies of such Person, whether through the ownership of voting securities, by
agreement or otherwise; provided that beneficial ownership of 10% or more of the Voting Stock of a Person will be
deemed to be control. For purposes of this definition, the terms “controlling,” “controlled by and “under common
control with™ have correlative meanings.

“Applicable Premium” means, with respect to any note on any applicable redemption date, the excess of:
(A) the present value at such redemption date of all remaining principal and interest payments due on such note
(excluding accrued but unpaid interest to the redemption date), computed using a discount rate equal to the
Government of Canada Yield as of such redemption date plus 100 basis points; over (B) the principal amount of
such note.

“Asset Sale” means:

(1) the sale, lease, conveyance or other disposition of any assets or rights; provided that the sale, Jease,
conveyance or other disposition of all or substantially all of the assets of the Issuer and its Restricted
Subsidiaries taken as a whole will be governed by the provisions of the indenture deseribed above under the
caption “—Repurchase at the Option of Holders—Change of Control” and/or the provisions described

above under the caption “—Certain Covenants—Merger, Consolidation or Sale of Assets” and not by the
provisions of the Asset Sale covenant; and

(2) the issuance of Equity Interests in any of the Issuer's Restricted Subsidiaries (other than Holdmgs) or the
sale of Equity Interests in ary of its Restri¢ted Subsidiaries (other than Holdings).

Notwithstanding the preceding, none of the following items will be deemed to be an Asset Sale:

(1) any single transaction or series of related trinsactions that involves assets having a Fair Market Value of
less than $10 milljon;

2) a transfer of assets between or among the Issuer and its Restricted Subsidiaries (including any Persons that
become a Restricted Subsidiary in connection with such transaction);

)] an issuance of Equity Interests by a Restricted Subsidiary of the Issuer to the Issuer or fo a Restricted
Subsidiary of the Issuer;

{4 the sale or Jease of inventory, equipment, products, services or accounts receivable in the ordinary course of
business and any sale or other disposition of damaged, womn-out or obsolete assets in the ordinary course of
business;

{35) the sale or maturity or other disposition of cash or Cash Equivalents;

()] a Restricted Payment that does not violate the covenant described above under the caption “—Certain
Covenants—Restricted Payments;”

N a Permitted Investment;

(8 any sale or disposition deemed to occur in connection with creating, granting or enforcing any Permitied
Lien;

) any Asset Swap.
“Asyet Sale Offer” has the meaning assigned to that term in the indenture governing the notes.
“Asset Swap” means a concurtent purchase and sale or exchange of Related Business Assets between the

Issuer or any of its Restricted Subs:dlanes and another Person; provided that any cash received must be applied in
accordance with the “Asset Sale” provisions of the indenture,
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“diributable Debt” in respect of a sale and leaseback transaction means, at the time of determination, the
present value of the obligation of the lesses for net rental payments during the remaining term of the lease included
in such sale and leaseback transaction including any period for which such lease has been extended or may, at the
option of the lessor, be extended. Such present value shal! be calculated using a discount rate equal to the rate of
interest implicit in such iransaction, determined in accordance with GAAP; provided, however, that if such sale and
leaseback transaction results in a Capital Lease Obligation, the amount of Indebtedness represented thereby will be
determined in accordance with the definition of “Capital Lease Obligation.”

“Reneficial Owner” has the meaning assigned to such termz in Rule 13d-3 and Rule 13d-5 under the
Exchange Act, except that in calculating the beneficial ownership of any particular “person” (as that term is used in
Section 13(d){3} of the Exchange Act), such *person™ will be desmed to have beneficial ownership of all securities
that such “person™ has the right fo acquire by conversion or exercise of other securities, whether such right is
currently exercisable or is cxercisable only after the passage of fime. The terms “Beneficially Owns” and
“Beneficially Owned” have a corresponding meaning.

“Board of Directors” means:

(1) with respect to a corporation, the board of directors of the corporation or any committee thereof duly
authorized to act on behalf of such board,

(2) with respect to a partnership, the Board of Directors of the general pariner of the partnership;

(3) with respect to a limited lisbility company, the rmanaging member or members or any controlling
committee of managing members thereof; and

(4) with respect to any other Person, the board or committee of such Person serving a similar function.
“Capital Lease Obligation™ means, at the time any determination is to be made, the amount of the liability
in respect of a capital lease that would at that time be reguired to be capitalized on a balance sheet prepared in
accordance with GAAP, other than an Operating Lease Obligation.
“Capital Stock” means:

(1) in the case of a corporation, corporate stock;

(2) in the case of an assoctation or business entity, any and all shares, interests, participations, rights or other
equivalents (however designated) of corporate stock; :

3) in the case of a parmership or Jimited liability company, partnership interests (whether general or limited)
or membership interests; and

4) any other interest or participation that confers on 2 Person the right to receive a share of the profits and
losses of, or distributions of assets of, the issving Person, but excluding from 2l of the foregoing any debt
securities convertible into Capital Stock, whether or not such debt securities include any right of
participation with Capital Stock.

“Cash Equivalents” means, as at any date of determination,

(1 United States doliars;

()  Canadian dollars; ' -

(3) . marketable securities (a) issued or directly and unconditionally guaranteed as to interest and principal by
the United States or Canada and maturing within one year of the date of acquisition thereof or (b) issned by
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any agency of the United States or Canada the obligations of which are backed by the full faith and credit
of the United States or Canada, in each case maturing within one year after the date of acquisition thereof;

4 marketable direct obligations issued by any state of the United States of America or province of Canada or
any political subdivision of any such state or province or any public instrumentality thereof, in each case
maturing within one year after the date of acquisition thereof and having a rating of at Jeast A-2 from S&P
or 2t Jeast P-2 from Moody’s;

5 commercial paper maturing ne more than one year from the date of acquisition thereof and having a rating
of at least A-2 from S&P, at least P-2 from Moody's or at least R-2 (h:gh) from Dominion Bond Rating

Services Limited;

()] certificates of deposit, ime deposits or bankers’ acceptances maturing within one year after the date of
acquisition thereof and issued or accepied by any commercial bank organized under the laws of the United
States of America or any state thereof or the District of Columbia that is at least “adequately capitalized”
(as defined in the regulations of its primary Federal banking regulator) antd has Tier 1 capital (as deﬁned in
such regulations) of not less than US$£100.0 million;

6] financial instruments matering within one year after the date of acquisition thereof and issued by any
Canadian chartered bank which has a long-term debt rating of at least A+ by S&P, A2 by Moedy’s or A
(high) by Dominion Bend Rating Services Limited;

(8) repurchase agreements with a term of not more than 30 days for underlying securities of the types described
in clause (1) or (2) entered into with any bank meeting the qualifications specified in clause (4) or (5),
which repurchase obligations are secured by a perfected first priority security interest in the underlying
securities; and

()] shares of any money market mutual fund that has at least 95% all of its assets invested continuously m the
types of investments referred to in clauses (1) and (5) above.

“CDS" means CDS Clearing and Depository Services Inc.

1

“CDS Nominee” means the nominee of CDS in whose name Global Certificates are registered,

"Change of Control” occurs where (i) any Person or group of Persons {acting in concert), other than DAVE
Investments and Quadrangle, beneficially owns, directly or indirectly, more than 50% of the equity or assets of
Holdings or the Issuer, and (ii) within 180 days of the occurrence of the event set forth in clause (i), 2 Diminution in

Collateral Value has occwred.
“Change of Control Offer” has the meaning assigned to that term in the indenture governing the notes.

“Change of Control Payment Date” has the meaning assigned to that term under “Repurchase at the Option
of Holders — Change of Control.”

“Collateral’” has the meaning assigned to that termn under “Security for the Notes — General™.
“Collateral Documents™ means the security agreements, mortgages, and other instriments pursuant to
which the Issuer and the Guarantors shall grant first-priority Liens in the Collateral to the Collateral Agent. The

Liens shall be in favour of the Coliateral Agent, who shall hold such Liens for the benefit of the trustee and the
holders of notes from time to time,

" “Consclidated EBITDA™ means, with respect to any specified Person for any period, the Consolidated Net
Income of such Person for such period plus, without duplication:

76

246

173



247

{1 an amount equal to any extraordinary loss plus any net loss realized By such Person or any of its Restricted
Subsidiaries in connection with an Asset Sale, to the extent such losses were deducted in computing such
Consolidated Net Income; pius

2 provision for taxes based on income or profits of such Person and its Restricted Subsidiaries for such
period, to the extent that such provision for taxes was deducted in computing such Consclidated Net
Income; plus

€3) the Consolidated Interest Expense of such Person and its Restricted Subsidiarjes for such period, to the
extent that such Consolidated Interest Expenses were deducied in computing such Consolidated Net

Income; plus

{4) depreciation, amortization (including amortization of goodwill and other intangibjes but excluding
amortization of prepaid cash expenses that were paid in a prior period) and other non-cash expenses
(excluding any such non-cash expense to the extent that it represents an accrual of or reserve for cash
expenses in any future peniod or amortization of a prepaid cash expense that was paid in a prior period) of
such Person and its Restricted Subsidiaries for such period fo the extent thai such depreciation,
amortization and other non-cash expenses were deducted in computing such Consolidated Net Income; plus

(5) non-cash compensation expense arising from any grant of stock, stock options or other equity-based awards
of such Person, in each case to the extent that such non-cash compensation expense was deducted in
computing such Consolidated Net Income; minus

(6) non-cash items increasing such Consolidated Net Income for such period, other than the accrual of revenue
in the ordinary course of business,

in each case, on a consolidated basis and determined in accordance with GAAP. .

Naotwithstanding the preceding, the provision for taxes based on the income or profits of, and the depreciation and
amortization and other non-cash expenses of, a Restricted Subsidiary of the Issuer shall be added to Consolidated
Net Income to compute Consolidated EBITDA of the Issier or Hoidings only to the extent that a corresponding
amount would be permitted at the date of determination to be dividended to the Issuer or Holdings by such
Restricted Subsidiary without prior govemmental approval (that has not been obtained), and without direct or
indirect restriction pursuant to the terms of its charter-and ail agreements, instruments, judgments, decrees, orders,
statutes, rules and governmental regulations applicable to that Restricted Subsidiary or its stockholders.

“Consolidated Indebtedness” means, at any date of determination, with respect to any Person as of any date
of determination, the sum, without duplication, of (i) the total amount of Indebtedness of such Person and its
Restricted Subsidiaries, plus (i) the total amount of Indebtedness of any other Person, to the extent that such
Indebtedness has been Guaranteed by the referent Person or one or more of its Restricted Subsidiaries, plus (iii) the
aggregate liquidation value of all Disqualified Stock of such Person, in each case, determined on a consolidated
basis in accordance with GAAP.

“Consolidated Interest Expense” means, with respect to any Person for any period, the sum without
duplication of (i) the consclidated interest expense of such Person and its Restricted Subsidiaries for such period,
whether paid or accrued {including, without limitation, amortization of debt issuance costs and original issue
discount, non-cash interest payments, the interest component of any deferred payment obligations, the interest
component of all payments associated with Capital Lease Obligations, imputed interest with respect to Attributable
Debt, commissions, discounts and other fees and charges incurred in respect of letter of credit or bankers’
acceptance financings, and net payrents (if any) pursuant to Hedging Obligations) but excluding the interest
component of all payments associated with Operating Lease Obligations, and (ii) the consolidated interest expense
of such Person and its Restricted Subsidiaries that was capitalized during such period, and (iii) any interest expense
on Indebtedness of another Person that is guaranteed by such Person or one of its Restricted Subsidiaries or secured
by a Lien on assets of such Person or one of ifs Restricted Subsidiaries (whether or not such Guarantee or Lien is

called upon).
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“Consolidated Net Income” means, with respect to any specified Person for any period, the aggregats of the
Net Income of such Person and its Restricted Subsidiaries for such period, on a consoiidated basis, dctenmncd in
accordance with GAAP; provided that:

o)) the Net Income (but not Joss) of any Person that is not a Restricted Subsidiary or that is accounted for by

the equity method of accounting will be included only to the extent of the amount of dividends or similar
distributions paid in cash to the specified Person or a Restricted Subsidiary of the Person;

{2) the Net Income of any Restricted Subsidiary will be excluded to the extent that the declaration or payment

. of dividends or similar distributions by that Restricted Subsidiary of that Net Income is not at the date of

determination permitted without any prior governmental approval (that has not been obtained} dr, directly

or indirectly, by operation of the terms of its charter or any agreement, instrument, judgment, decree, order,

statute, rule or govermmental regulation applicable to that Restricted Subsidiary or its stockholders,
membrers, managers or partners, as applicable;

3) the cumulative effect of a change in accounting principles will be excluded; and\

4 notwithstanding clause (1) above, the Net Income of any Unresiricted Subsidiary will be exciuded, whether
or niot distributed to the specified Person or one of its Subsidiaries.

“Convertible Debentures™ means Holdings’ approximately $59.7 million aggregate principal amount of
convertible debentures outstanding on the Issue Date,

“DAVE Investiments” means Data & Audio-Visual Enterpnses Investments Inc. and any of its Affi Izales

(other than Holdings).
“DAVE Leasing” means Data & Auvdio-Visual Enterprises Leasing Inc.

“Defauit” means any event that is, or with the passage of time or the giving of notice or both would be, an
Event of Default.

“Diminution in Coflateral Vafue” means, as of any date of determination, the ratio of the book value of the'
Spectrura Licenses and Holdings™ property, plant and equipment (as defined by GAAP), each after any applicable
acquisition accounting adjustments, to First Priority Indebtedness is below 125%.

“Disqualified Stock” means any Capital Stock that, by its terms {or by the terms of any security into which
it is convertible, or for which it is exchangeabie, in each case, at the option of the holder of the Capital Stock), or
upon the happening of any event, matures or is mandatorily redeemable, pursuant to a sinking fund obiigation or
atherwise, or redeemable at the option of the halder of the Capital Stock, in whole or in part, on or prior to the date
that is 91 days after the date on which the notes mature. Notwithstanding the preceding sentence, any Capital Stock
that would constitute Disqualified Stock solely because the holders of the Capital Stock bave the right to require
Holdings to repurchase such Capital Stock upon the occurrence of a change of control or an asset sale will not
constitute Disqualified Stock if the terms of such Capital Stock provide that Holdings may not repurchase or redeem
any such Capital Stock pursuant to such provisions unless such repurchase or redemption complies with the
covenant described above under the caption “~—Certain Covenants—Restricted Payments” The amount of
Disquatified Stock deemed to be outstanding at any tire for purpoeses of the indenture will be the maximum amount
that the Issuer and its Restricted Subsidiaries may become obligated to pay upon the maturity of, or pursuant to any
mandatory redemption provisions of, such Disqualified Stock, exclusive of accrued dividends.

“Equity Interests” means Capital Stock and all warrants, options or other rights to acquire Capital Stock
(but excluding any debt security that is convertible info, or exchangeable for, Capital Stock).

“Equity (ffering” means any public or private sale either: (1} of Equity Inferests of Holdings other than
Disqualified Stock (other than to a Subsidiary of Holdings or relating to equity securities issuable under any
employee benefit or stock option plan of Holdings) or (2} of Equity Interests of a direct or indirect parent entity of
Holdings, (other than to Holdings or a Subsidiary of Holdings) to the extent that the net proceeds thercfrom are
contributed to the common equity capital of Holdings.

78

248

175



“Existing Indebtedness” means Indebtedness of Haldings and its Subsidiaries in existence on the dafe of the
indenture, until such amounts are repaid. '

“Exchange Act” means the United States Securities Exchange Act of 1934, as amended.

“Fair Market Vaiue” means the value that would be paid by an informed and willing buyer under no
compulsion to buy to an unaffiliated willing sefler in a transaction not involving distress or necessity of either party,
determined in good faith by the Board of Directors of the Issuer (unless otherwise provided in the indenture},

“First Priority Indebtedness” means Indebtedness of the Issuer or any Restricted Subsidiary which is secured by a
first priority Lien.

“GAAP” means Intemnational Financial Reporting Standards as in effect as of the date of the indenture.

“Global Certificate” means the certificate representing all of the notes issued on the initial issve date of the
notes ar on ary subsequent date.

“Governmeni of Canada Yield" means, at any redemption date, the average yield to maturity implied by the
yields reported as of 10:00 am. (Toronto time) on the third Business Day preceding the redemption date, as
provided by three major Canadian investment dealers designated by the Issuer, for actively traded, nen-caliable
Government of Canada securities having a maturity most nearly equal to the period from the redemption date to the
seventh anniversary of the Issue Date, in accordance with customary financial practice in pricing new issves of
corporate debt securities of comparable maturity to the peried from the redemption date to the seventh anniversary
of the Issue Date. ’ g )

“Government Securities” means direct obligations of, or obligations guaranteed by, the Govemment of

Canada (including any agency or instrumentality thereof) for the payment of which obligations or guarantees the fuil
faith and credit of the Govemnment of Canada is pledged and which are not callable or redesmable at the issuer’s

option.

“Guarantee” means a goarantee other than by endorsement of negotiable instruments for collection in the
ordinary course of business, direct or indirect, in any manner including, without limitation, by way of a pledge of
assets ar through letters of credit or reimbursement agreements in respect thereof, of all or any part of any
Indebtedness {whether arising by virtue of partnership arrangements, or by agreements to keep-well, to purchase
assets, goods, securities or services, {o take or pay or to maintain financial statement conditions or otherwise),

“Guarantors” means each guarantor under the indenture and its respective successors and assigns, in each
case, unti] the Note Guarantes of such Person has been released in accordance with the provisions of the indenture.

“Hedging Obligations” means, with respect to any specified Person, the obligations of such Person under:

(n interest rate swap agreements (whether from fixed to floating or from floating to fixed), interest rate cap
agreements and interest rate collar agreements;

2 other agreements of arrangements designed fo manage interest rates or interest rate risk; and

(3) other agreements of arrangements designed o protect such Person against fluctuations in curmency
exchange rates.

“Holdings” means Data and Audio-Visual Enterprises Holdings Inc.
“Indebredness” means, with respect to any Person, (without duplication):

(a) all indebtedness under or in respect of any bill, bond, debenture, note or sirnilar instrument;
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{b) all indebtedness under or in respect of any acceptance, endorsement or discounting arangement
(other than endorsing cheques in the ordinary course of business);

(c) all indebtedness under or in respect of any deferred purchase price (deferred for more than 360
days) of any asset or service other than any indebtedness for such asset or service the due dates of
which have been provided for in the purchase or other documentation relating to the acquisition of
telecommunication equipment or services provided such indebtedness, in the aggregate, does not
exceed $25 million at any one time outstanding and is not secured by any Lien;

{d) all obligations of another Person secured by a Lien on any properties or assets of such Person, to
the extent of the value of such property where such Person has not assumed or otherwise become
liable for the payment of such obligaticns;

{e) all Capital Lease Obligations and Afiributable Debt of such Person;

@ reimbursement obligations in respect of any letters of credit other than any reimbursement
obligations provided for in the purchase or other documentation relating to purchased assets or
SeTvices;

{g) the net amount of al] Hedging Obligations of such Person {determined om marked-to-market
basis); and

(hy - all Guarantees of the Indebtedness of others by such Person.

“Immuterial Subsidiary” means, as of.any date, any Restricted Subsidiary whose total assets, as of that
date, are less than $400,000 and whose total revenues for the most recent 12-month penied for which financial
statements are available do not exceed $400,000; provided that a Restricted Subsidiary will not be considered to be
an Immaterjal Subsidiary if it, directly or indirectly, guarantees or otherwise provides direct credit support for any
Indebtedness of the Issuer..

“Investments” means, with respect to any Person, all direct or indirect investments by such Person in other
Persons (including Affiliates) in the forms of loans (including Guarantees or other obligations), advances or capital
contributions (excluding commission, travel and similar advances to officers, directors and employees made in the
ordinary course of business}, purchases or other acquisitions for consideration of Indebtedness, Equity Interests or
other securities, together with all items that are or would be classified as investments on a balance sheet prepared in
accordance with GAAP. If the Issuer or any Restricted Svbsidiary of the Issuer sells or otherwise disposes of any
Equity Interests of any direct or indirect Restricted Subsidiary of the Issuer such that, after giving effect to any such
sale or disposition, such Person is no longer a Restricted Subsidiary of the Issuer, the Issuer will be deemed to have
made an Investment on the date of any such sale or disposition equal to the Fair Market Value of the Issuer's
Investments in such Restricted Subsidiary that were not sold or disposed of in an amotnt determined as provided in
the final paragraph of the covenant described above under the caption “—Certain Covenants—Restricted
Payments,” The acquisition by the Issuer or any Restricted Subsidiary of the Issuer of a Person that holds an
Investment in a third Person will be deemed to be an Investrnent by the Issuer or such Restricted Subsidiary in such
third Person in an amount equal to the Fair Market Value of the Investments held by the acquired Perspn in such
third Person in an amount determined as provided in the final paragraph of the covenant described above under the
caption “—Certain Covenants—Restricted Payments.” Except as otherwise provided in the indenture, the amount
of an Investment will be determined at the time the Investment is made and without giving effect to subsequent
changes in vajue.

“Issue Date” means the date on which the notes are originally issued under the indenture which is expected
to be on or about May 2, 2011.

“Issuer” means Data and Audio-Visnal Enterprises Wireless Inc.

“Lien” means, with respect io any asset, any mortgage, lien, plédgc, charge, security interest or
encumbrance of any kind in respect of such asset, whether or not filed, recorded or otherwise perfected under
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applicable law, including any conditional sale or other title retention agreement, any lease in the nature thereof, any
option or other agreement to sell or give a security interest in and any filing of or agreement to give any financing
statement under the Personal Property Security Act (Ontarjo), the Uniform Commercial Code or any equivalent
statutes of any jurisdiction.

“Muaterial Adverse Effect” means a material adverse effect on:

{(a) the business, condition (fisancial or otherwise), operations, performance, property or assets of the
Issuer, Holdings or Dave Leasing;

) the ability of the Issuer, Holdings or Dave Leasing to perform (i} any of its payment obligations,
and/or (ii) any of its other material obligations under any of the Collatera} Documents and

(c) the validity or enforceability of, or the effectiveness or ranking of any Lien granted or purporting
to be granted pursuant to, any of the Coilateral Documents or the rights or remedies of any party
under any of the Collateral Documenits.

“Moody’s” means Moody’s Investors Service, Inc.

“Net fncome™ means, with respect to any specified Person, the net income {loss) of such Person, determined
in accordance with GAAT and before any reduction in respect of preferred stock dividends, excluding, however:

1) any gain or loss, together with any related provision for taxes on such gain or loss, realized in connection
with: (a) any Asset Sale; or (b} the disposition of any securities by such Person or any of its Restricted
Subsidiaries or the extinguishment of any Indebtedness of such Person or any of its Restricted Subsidiaries;

and

(2) any extraordinary gain or loss, together with any related provision for taxes on such extraordinary gain or
loss.

“Net Proceeds” means the agpregate cash proceeds received by the Issuer or any of its Restricted
Subsidiaries in respect of any Asset Sale (including, without limitation, any cash received upon the sale or other
disposition of any non-cash consideration received in any Asset Salebut only when received), net of the direzt costs
relating to such Asset Sale, including, without limitation, legal, accounting and investment banking fees, and sales
commissions, and any relocation or severance expenses incurred as a result of the Asset Sale, taxes paid or payable
as a result of the Assct Sale, in each case, after taking into account any available tax credits or deductions and any
tax sharing arrangements, and amounts required to be applied to the repayment of Indebiedness secured by 2 Lien on
the asset or assets that were the subject of such Asset Sale or other transaction and any reserve for adjustment in
respect of the sale price of such asset or assets established in accordance with GAAP.

“New Convertible Debentures” means convertible debentures issued pursuant to the Quadrangle Facility
after the Issue Date and includes any such converiible debentures which have been issued in payment of accrued
interest under any such outstanding convertible debentures.

“Non-Recourse Debt” means Indebtedness:

£1) as to which neither the Issuer nor any of its Restricted Subsidiaries (a) provides credit support of any kind
(including any undertaking, agresment or instrument that would constitute Indebtedness), (b) is directly or
indirectly liable as a gnarantor or otherwise, or (c) constitutes the lender;

(2 no defauit with respect to which (including any rights that the holders of the Indebtedness may have to take
enforcement action agamst an Unrestricted Subsidiary} would permit upon notice, lapse of time or both any
holder of any other Indebtedness of the Issuer or any of its Restricted Subsidiaries to declare a default on
such other Indebtedness or cause the payrment of the Indebtedness to be accelerated or payable prior to its
Stated Maturity; and
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(3) as to which the lenders have been notified in writing that they will not have any recourse to the stock or
assets of the Issuer or any of its Restricted Subsidiaries,

“Note Guarantee” means the Guarantee by each Guarantor of the Issuer’s obligations under the indenture
and the notes, executed pursuant to the provisions of the indenture.

“Obligations” means any principal, interest, penalties, fees, indemmifications, reimbursements, damages
and other liabilities payable under the documentation governing any Indebtedness.

“Operating Lease Obligation™ means, with respect to any specified Person, an obligation under an actual or
implied lease that would be classified as an operating lease under GAAP in effect at the date of this agreement.

“OSC” means the Ontario Securities Commissiorn.

“Permitted Business” means any business conducted by the Issver or any Restricted Subsidiary on the date
of the indenture and any businesses that, in the good faith judgment of the Board of Directars of the Issuer, ara
similar, reasonably related, anciliary or complementary thereto, or reasonable extensions or expansions thereof,
including in conmection with the Issuer’s existing and future technalogy, trademarks, patents or licenses.

“Permitied Investinents™ means:

(1) any Investment in the Issuer or in a Restricted Subsidiary of the Issuer;
2 any Investment in Cash Equivalents;

3) any Investment by the Issuer or any Restricted subsidiaw of the Issuer in a Person, if as a result of such
Investment:

(3) such Person becomes a Restricted Subsidiary of the Issuer; or

(b) such Person is merged, consolidated ar amalgamated with or into, or transfers or conveys
substantially all of its assets to, or is liquidated into, the Issuer or a Restricted Subsidiary of the
Issuer;

(4) any Investment made as a result of the receipt of non-cash consideration from an Asset Sale that was made
pursuant to and in compliance with the covenant described above under the caption “—Repurchase at the
Option of Holders—Asset Sales;”

(5) any acquisition of assets or Capital Stock solely in exchange fer the issuance of Equity Interests (other than
Disqualified Stock) of Holdings;

(3] any Investments received in compromise or resolution of (A) obligations of trade creditors or customers
that were incurred in the ordinary course of business of the Issuer or any of its Restricted Subsidiaries,
including pursnant to any plan of reorganization or similar arrangement upon the bankruptcy or insolvency
of any trade creditor or customer; or (B) litigation, arbitration or other disputes with Persons who are not
Affiliates;

¢)) Investmenis represented by Hedging Obligations;

¢)] repurchases of the notes;

© Investments in existence on the date of the indenture and modifications thereof; and

(10)  other Investments in any Pefson having an aggregate Fair Market Value {measured on the date each such
Investment was made and without giving effect to subsequent changes in value), when taken together with
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all other Investments made pursuant to this clause (10) that are at the time outstanding not to exceed $2.5
million.

“Permitted Liens” means:
Liens in favor of the Issuer or the Guarantors;

Liens ot property, or on shares of Stock or [ndebtedness, of a Person existing at the time such Person is
merged with or into, arnalgamated with, or consolidated with Holdings or any Subsidiary of Holdings;
provided that such Liens were in existence prior to the contemplation of suck merger, amalgamation or
consolidation aprd do not extend to any assets other than those of the Person merged into, amalgamated
with, or consolidated with Holdings or the Subsidiary; ’

Liens on property (including Capital Stock} existing at the time of acquisition of the property by Holdings
or any Subsidiary of Holdings; provided that such Liens were in existenice prior to, and not incwred in
contemplation of, such acquisition;

Liens to secure the performance of bids, tenders, leases, statutory obligations, surety or appeal bonds,
performance bonds or other obligations of a like nature incurred in the ordinary course of business;

Liens to secure Indebtedness (including Capital Lease Obligations) permitted by clause (3} of the second
paragraph of the covenant entitled ““— Certain Covenants — Incurence of Indebtedness";

Liens existing on the date of the indenture;

Liens for taxes, assessments or governmental charges or claims that are not yet delinquent or that are being
contested in good faith by appropriate proceedings promptly instituted and diligently concluded; provided
that any reserve or other appropriate provision as is required in conformity with GAAP has been made

therefor;

Liens imposed by law, such as carriers’, warchousemen's, fandiord’s and mechanics' Liens, in each case,
incurred in the ordinary course of business;

survey exceptions, easements or reservations of, or rights of others for, licenses, rights-of-way, sewers,

electric lines, telegraph and telephone lines and other similar purposes, or zening or other restrictions as to
the use of real property that were not incurred in connection with Indebtedness and that do not in the
aggregate materially adversely affect the value of said properties or materially impair their use in the
operation of the business of such Person;

Liens created for the benefit of {or to secure) the notes or the Note Guarantees;

Liens to secure any Permitted Refinancing Indebtedness permitted to be incurred under the indenture;
provided, however, that:

(a) the new Licn shall be limited to all or part of the same property and assets that secured or, under
the written agreemnents pursuant to which the original Lien arose, conld secure the original Lien
{plus improvements and accessions to, such property or praceeds or distributions thereof); and

) the Indebtedness secured by the new Lien is not increased to any amount greater thar the sum of
(x) the outstanding principal ‘amount, or, if greater, committed amount, of the Pemmitted
Refinancing Indebtedness and (y) an amount necessary to pay any fees and expenses, including
premiums, related to such renewal, refunding, refinancing, replacement, defeasance or discharge;

Liens to secure Indebtedness (including Hedging Obligations) permitted by clause (6) of the. second
paragraph of the coveniant entitled *— Certain Covenants— Incurrence of Indebtedness™
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(13)  Liens in conmection with sale and leaseback transactions permifted by the covenant entitled “—Certain
Covenants—Limitation on Sale and Leaseback Transactions”;

(14)  Liens to secure First Priority Indebtedness permitted by clause (11) of the second paragraph of the covenant
entitled “—- Certain Covenants — Incurrence of Indebtedness™; and

(15)  Liens incurred in the ordinary course of business of Holdings or any Subsidiary of Holdings with respect to
obligations that do not exceed $5.0 million at any one time outstanding.

“Permitted Refinancing Indebtedness” means any Indebtedness of the Issuer or any of its Restricted
Subsidiaries issued in exchange for, or the net proceeds of which are used to extend, renew, refund, refinance,
replace, defease or discharge other Indebtedness of the Issuer or amy of its Restricted Subsidiaries (other than
intercompany Indebtedness); provided that:

) the principal amount (or accreted vaiue, if applicable) of such Permitted Refinancing Indebtedness does not
exceed the principal amount (or accreted value, if applicable) of the Indebtedness extended, renewed,
refunded, refinanced, replaced, defeased or discharged (plus all accrued interest on the Indebtedness and
the amount of all fees and expenses, including premiwms, incurred in connection therewith);

(2) such Permitted Refinancing Indebtedness has a final maturity date later than the final maturity date of, and
has a Weighted Average Life to Maturity equal to or greater than the Weighted Average Life to Maturity
of, the Ind ebtedness being extended, renewed, refunded, refinanced, replaced, defeased or discharged;

3) if the Indebtedness being extended, renewed, refunded, refinanced, replaced, defeased or discharged is
subordinated in right of payment to the noteg, such Permitted Refinancing Indebtedness is subordinated in
right of payment to, the notes on terms at Jeast as favorable to the holders of notes as those contained in the

documentation govemning the Indebtedness being extended, renewed, refunded, refinanced, replaced,
defeased or discharged; and

(4) such Indebtedness is incurred either by the Issuer or by the Restricted Subsidiary who is the obligor on the
Indebtedness being extended, renewed, refunded, refinanced, replaced, defeased or discharged.

“Person™ means any individual, corporation, partmership, joint venture, association, joint-stock company,
trust, unincorporated organization, Jimited liability company or govemment or other entity.

“Ouadrangie” means QCP CW S.A.R.L and any of its Affiliates.

“Quadrangle Facility” means the Commitment Agreement dated September 25, 2009, among Holdings,
Quadrangle and DAVE Investments, as amended,

“Refinance™ means, in respect of any Indebiedness, to refinance, extend, renew, refund, repay, prepay,
redeem, replace, defease or retire, or to issue other Indebtedness in exchange or replacement for, such Indebtedness.
“Refinanced” and “Refinancing™ shall have correlative meanings.

“Related Business Assets™ means assets used or useful in a Permitted Business.

“Restricted Investment” means an Investment other than a Permitted Investrnent.

“Restricted Subsidiary” of a Person means any Subsidiary of the referent Person that is not an Unrestricted
Subsidiary, provided, that Holdings shall be a Restricted Subsidiary of the Issner,

“S&F* means Standard & Poor’s Ratings Group.
“Significant Subsidiary”’ means any Subsidiary that would be a “significant subsidiary” as defined in

Article 1, Rule 1-02 ‘'of Regulation $-X, promulgated pursuant to the U.S. Securities Act, as such Regulation is in
effect on the date of the indenture,
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“Spectrum Licenses” means each of the AWS spectrum licenses issued, under the authority of the Minister
of Industry Canada in accordance with the Radiocommunication Aect (Canada) and the Radiocommunications
Regulations, to the Issuer by Industry Canads om February 11, 2009, and for purposes of the definition of
Diminution in Collateral Value, includes any AWS spectrum licenses issued to the Issuer or any Restricted
Subsidizry after the date of the indenture.

“Stated Maturity” means, with respect to any installment of interest or principal on any series of
Indebtedness, the date on which the payment of interest or principal was scheduled to be paid in the original
documentation governing such Indebtedness, and will not include any contingent obligations to repay, redeem or
repurchase any such interest or principal prior to the date originally scheduled for the payment thereof.

“Subordinated Debentures” means the unsecured subordinated debeptures issued pursuant to the Trust
Indenture dated December 17, 2009 between Holdings and Equity Transfer & Trust Company as amended on the

Issue Date,
“Subsidiary” means, with respect to any specified Person:

(1) any corporation, association or other business entity of which more than 50% of the total voting power of
shares of Capitai Stock entitled (without regard to the ocourrence of any contingency and after giving effect
te any voting agreement or stockholders’ agreement that effectively transfers voting power) to vote in the
election of directors, managers or trustees of the corporation, assoeiation or other business entity is at the
time owned or controlled, directly or indirectly, by that Person or ane or more of the other Subsidiaries of
that Person {or a combination thereof); and

(2) any parmership {a) the sole general partner or the managing general parmer of which is such Person or a
Subsidiary of such Person or (b} the only general partners of which are that Person or one of more
Subsidiaries of that Person (or any combination thereof).

“Total Incremental Equity” means 100% of the aggregate net cash proceeds received by Holdings since the
date of the indenture as a contribution to jts common equity capital or from the issue or sale of Equity Interests
(other than Disqualified Stock) of Holdings or from the issue or sale of converiible or exchangeable Disqualified
Stock or convertible or exchangeable debt securities or other debt obligations of Holdings that have been converted
into or exchanged for such Equity Interests (other than Disqualified Stock) (other than Equity Interests {other than
Disqualified Stock) {or Disqualified Stock or debt securities) sold to a Subsidiary of Holdings) or the Fair Market
Value of the consideration (if cther than cash) from the issue or sale of Equity Interests {other than Disqualified
Stock) of Holdings.

“Unrestricted Subsidiary” means any Subsidiary of the Issuer that is designated by the Board of Directors
of the Issver as an Unrestricted Subsidiary pursuant to a resolution of the Board of Directors, but only to the extent

that such Subsidiary:
) has no Indebiedness other than Non-Recourse Debt;

2) except as permitted by the covenant described zbove under the caption “~—Certain Covenants—
Transactions with Affiliates,” is not party to any agreement, contract, arrangement or understanding with
the Issuer or any Restricted Subsidiary of the Issuer unless the terms of any such agresment, contract,
arrangerment or understanding are no Jess favorable to the Issuer or such Restricted Subsidiary than those
that might be obtained at the time from Persons who are not A ffiliates of the Issuer;

(3) is 3 Person with respect to which neither the Issuer nor any of its Restricted Subsidiaries has any direct or
indirect obligation (2} to subscribe for additional Equity Interests or (b) to maintain or preserve such
Person’s financial condition or to cause such Person to achieve any specified levels of operating results; -

4 has not ‘guaranteed or ctherwise directly or indirectly provided credit support for any Indebtedness of the
Issuer or any of its Restricted Subsidiaries; and
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5 has assets that comprise not more than (3) 10% of the total assets of Holdings (on a consolidated basis) on
such date or (b) 10% of the Consolidated EBITDA of Holdings for the four most recently completed fiscal

qizarters.
“U.8. Securities Act” means the United States Securities Act of 1933, as amended.

“Voting Stock” of any specified Person as of any date means the Capital Stotk of such Person that is at the
time entitled to vote in the election of the Board of Directors of such Person.

“Weighted Average Life to Maturity” means, when applied to any Indebtedness at any date, the number of
years obtained by dividing:

1) the sum of the products obtained by multiplying (a) the amount of each then remaining installment, sinking
fund, serial maturity or other required payments of principal, including payment at fina] maturity, in respect
of the Indebtedness, by (b) the number of years (calculated to the nearest one-twelfth) that will elapse
between such date and the making of such payment; by

@ the then cutstanding principal amount of such Indebtedness.
DESCRIFTION OF THE DEBENTURES

The following is a sumnary only and is qualified in its entirety by, and should be read in conjunction with, the
Indenture (as defined below), which is or will be made available prior to closing by writien request to the
Underwriters.

" Holdings will issue the Additional Debentures under an amended and restated trust indenture (the “Indenture™)
between Holdings and Equity Financial Trust Company (the “Debenture Trustee™), and promises to pay to the
registered holder of each Debenture on September 25, 2018 (the “Initial Debenture Matarity Date™) or on such
earlier date as the amount equal to the principal amount of such Initial Debenture (as defined below), together with
any Initial Debenture Interest Obligation (as defined below) added and recorded to the Register (the “Initial
Debenture Payment Amount™), may become due in accordance with the provisions of the Indenture in Jawful
-money of Canada on presentation and surrender of the Debenture at the principal office of the Debenture Trustee in
Toronto, Ontario in accordance with the terms of the Indenture and, subject as hereinafter provided (the “Inltial
Debenture”), to pay interest on the Initial Debenture Payment Amount remaining from time to time unpaid and
outstanding from, and including, the date hereof, at the rate of 15.0% per annum, payable in arrears (with the
exception of the first interest payment and the last interest payment, which will include interest as set forth below)
semi-annual payments (the “Initial Debenture Interest Obligation™) on June 30 and December 31 in each year
(each, an “Initial Debemture Interest Payment Date”), the first such payment to fall due on June 30, 2010 (in
respect of Initial Debentures issued on December 17, 2009) or June 38, 2011 (in respect of Initial Debentures issued
in 2011) and the last such payment (representing interest payable from the last Initial Debenture Interest Payment
Date to, but excluding, the Initial Debenture Maturity Date) to fall due on September 25, 2018, payable afier as well
as before maturity and after as well as before default, with interest on amounts in defanit at the same rate,
compounded semi-annually. The first interest payment in respect of Initial Debentures issued will include interest
aeccrued from, and including the date of issuance of the Additional Debentures to, but excluding June 30, 2011 and
will be equal to approximately $23.84 per $1,000 principal amount of the Initial Debentures (assuming an issuance
date of May 2, 2011). The Additional Debentures will be issued directly to the subscribers thereof and will be
eligible to be deposited with CDS under the same CUSIP as the 2009 Debentures at any time following the
June 30, 2011 interest payment date,

Debenture Interest Obligation

Any Initial Debenture Interest Obligation shall be payable to the Debenturehoiders by Holdings providing = Written
Direction of Holdings to the Debenture Trustes to add such amount to the outstanding Initial Debenture Payment
Amount and record such amount on the Register (which the Debenture Trustee agrees to do), and such amount shail
thereafter bear interest itself a& provided herein until such time it is paid. The aggregate Initial Debenture Payment

Arpount in respect of the aggregate Initial Debentures shall be paid to the next $1,000 increment. In recording such
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amount on the Register, the Debenture Trustee shall be fully protected in acting and relying upon the Written
Direction of Holdings, Notwithstanding the foregoing, prior to an IPO (as defined in the Indenture), Holdings may
elect, in its sole discretion and if permitted under the First Lien Note Indenture (as defined in the Indenture), to pay
such Initial Debenture Interest Obligation in cash in the manner provided in the Indenfure, by delivering to the
Debenture Trustee a notice in wnting not less than ten (10} Business Days prior to the applicable Initjal Debenture
Interest Payment Date (and the Debenture Trustee shall proraptly deliver such notice to the Depository).

Notwithstanding the foregoing paragraph, on or after the closing date of the IPO (the “TPO Date™), Holdings may
elect, in its sole discretion and if permitted under the First Lien Note Indenture, to pay the Initial Debenture Interest
Obligation in cash, provided Holdings has delivered to the Debenture Trustes a notice in writing not less than ten
{10) Business Days prior to the applicable Initial Debenture Interest Payment Date. If Holdings elects to pay such
Initial Debenture Interest Obligation in cash, interest hereon shall be payable by cheque mailed by prepaid ordinary
mail, by electronic transfer of funds, or by such other means as may be agreed to by the Debenture Trustes, to the
registered holder hereof and, subject to the provisions of the Indenture, the mailing of such cheque or payment by
electronic funds transfer shall, to the extent of the sum represented thereby (plus the amount of any tax withheld and’
remitted), satisfly and discharge all liability for Initial Debenture Interest Obligation. In the event Holdings does not
so elect, not less than ten (10) Business Days prior to the applicable Initial Debenture Interest Payment Date,
Holdings shall provide the Debenture Trustee with written notice that it will not be paying the Initial Debenture
Interest Obligation in cash (and the Debenture Trustee shall promptly‘ deliver such notice to the Depository).

Right to Receive Shares

On or after the [PO Date, if the Debenture Trustee has received a notice that Holdings will not be paying the Initial
Debenture Interest Obligation in cash at least ten (10) Business Days prior to the applicable Initial Debenture
Interest Payment Date, the Debentureh older may (via their Depositery Participant) elect, by delivering to Holdings
and the Debenture Trustee & notice in writing not less than five (5) Business Days prior to the applicable Interest
Payment Date, to receive the Initial Debenture Interest Obligation in that number of Shares obtained by dividing the
interest payment by the greater of (x} $12.00 and (y) 95% of the volume-weighted average trading price of the
Shares on the Recognized Stock Exchange for the twenty (20) consecutive trading days ending ten (10} Business
Days prior to the applicable Initial Debenture Interest Payment Date (if such trading price is in U.S. dolfars, such
trading price shall be converted into Canadian dollars by using the U.S. dollar / Canadian dollar noon rate of
exchange as reported by the Bank of Canada on the tenth Business Day prior to the applicable Interest Payment
Date), with any fractionat shares being paid, at the option of Holdings, in its sole discretion, in cash if permitted
under the First Lien Note Indenture, or by issuing one whole Share. The Shares to be so issued shall be the same
class of Shares as the IPC Shares (defined below). The certificates for such Shares shall bear such restrictive or
other legends as may be advised by legal counsel to Holdings. In connection with the issuance of Shares hereunder,
the Debenture Trustee shall: (a} accept delivery of the Shares from Holdings, (h) deliver the Shares to the
Debentureholder, and (c) perform any other action necessarily incidental thereto.

Notwithstanding the foregoing threz paragraphs above, with respect to any Initial Debenture Interest Payment Date
occurring two years afler the date of issuance of the Debentures, the Debentureholders may (via their Depository
Participant} elect and direct Holdings, by delivering to Holdings and the Debenture Trustes a notice in writing not
less than fifteen (15) Business Days prior to the applicable Interest Payment Date, to pay the Initial Debenture
Interest in cash, provided that such Initial Debenture Interest Obligation shall be calculated at the rate of 13.5% per
annum, and (A) whether or not an IPO has already occurred, in the event a Debentureholder does not elect to receive
the Initial Debenture Interest Obligation in cash, the Debenturcholder shall receive the Initial Debenture Interest
Obligation as described in the three paragraphs above; or (B) in the event a Debentureholder has elected to receive
the Initial Debenture Interest Obligation in cash as described in this paragraph, and (i) an IPO has not yet occurred
and Holdings subsequently does not elect to pay such Initial Debenture Intercst Obligation in cash, Holdings shali
pay, in cash, such Initial Debenture Interest Obligation at the rate of 13.5% per annum; (if) whether or not an IPQ
has already occurred and Holdings subsequently eleots to pay such Initial Debenture Interest Payment in cash, the
Dsbenturcholder shall be deemed to have not made its election to receive the Initial Debenture Interest Obligation at
the rate of 13.5% per annum and shall receive such Initia] Debenture Interest Obligation, in cash, at the rate of
15.0% per annum (instead of 13.5% per anpum); or (jif) an IPO has already occurred and Holdings subsequently
does not elect to pay such Initial Debenture Interest Obligation in cash, Holdings shall pay; in cash, such Initial
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Debenture Interest Obligation at the rate of 13.5% per annum, and the Debentureholder shall not have the right to
elect to receive shares as described in the paragraph above.

Redemption

The Initial Debenture may be redeemed at the option of Heldings on the terms and conditions set out in the
Indenture at the redemption price therein and herein set out. Holdings may, on notice as provided in the Indenture,
at ifs option, prior to the date that is 18 months following the date of issuance of the Initial Debentures, redeem, in
whole or in part from time to time, at a Redemption Price equal to 107.5% of the Initial Debenture Payment Amount
as reflected on the Register, and in addition thereto, at the time of redemption, Holdings shail pay to the holder
acerued and unpaid interest thereon, From and after the date that is 18 months following the date of issuance of the
Initial Debentures, Holdings may, on notice, as provided in the Indenture, at its option, redeem, in whole or in part
_from time to time, at a Redemption Price equal to the Initial Debenture Payment Amount as reflected on the
Register, and in addition thereto, at the time of redemption, Holdings shall pay to the holder accrued and unpaid
interest thereon. If less than all the Debentures of any series for the time being outstanding are at any time to be
redecmed, the Debentures to be so redeemed shall be selected by the Debenture Trustee on a pro rata basis to the
nearest multiple of $1,000 in accordance with the Payment Amount of the Debentures registered in the name of each
holder or in such other manner as the Debenture Trustee deeins equitable, subject to regulatory approval, if any.
Unless otherwise specifically provided in the terms of any series of Debentures, no Debenture shall be redeemed in
part unless the Payment Amount redeemed is $1,000 or 2 muitiple thereof.

On the PO Date, Holdings shall redeem on a pro rata basis (based on the aggregate Initial Debenture Payment
Amount outstanding) the Initial Debenture Redeemed Interest Amount by issuing and delivering to the Debenture
Trustee that number of Shares that are sold or issued to the public pursuant to the IPO (the “IPO Shares™) obtained
by dividing such Initial Debenture Redeemed Interest Amount by the price of the IPO Shares (if such share price is
in 1.8, doilars, such price shall be converted into Canadian dollars by using the U.S. dollar / Canadian dollar noon
rate of exchange as reported by the Bank of Canada on the tenth Business Day prior to the applicable Interest
Payment Date), with any fractional shares being paid, at the option of Holdings, in its sole discretion, in cash, if
permitted under the First Lien Note Indenture, or by issuing one whole IPO Share, and interest upon such Initial
Debenture Redeemed Interest Amount (as defined below) shall cease to be payabie from and after the IPO Date.
The “Initial Debenture Redeemed Inferest Amount” js an amount egual to the sum of (A) 50% of any Initial
Debenture Interest Obligation paid in accordance with the Indenture (that has not been otherwise paid in cash), and
{B) any accrued and unpaid interest on such amounts referred to in item (A) above (which, for greater certainty,
have not yet been included in the Initial Debenture Payment Amount), caleulated up to but excluding the [PO Date.
In connection with the issuance of [PO Shares hereunder, the Debenture Trustee shall: {a) accept delivery of the
IPO Shares from Holdings, (b) deliver the IPO Shares to the Debentureholder, and (c) perform any other action
necessarily incidental thereto.

‘Warranis

Subject to the provisions of the Indenture, on each date that is 18 months following the date of issuance of the
Additional Debentures, and each six-month anniversary thereafler (each an “Issue Date’), Holdings shall issue and
deliver to the Debenture Trustee, up to 40,000 Warrants, where one CW Warrant and one B Warrant will be
delivered to Debentureholders for every $1,000 of principal amount of Additional Debentures held by such
Debentureholder. Each CW Warrant shall entitle the holder thereof to purchase one Common Share at a price of
$12.00 per Common Share, and each B Warrant shall entitle the holder thereof to purchase one Class B Share at a
price of $12.00 per Class B Share. The certificate(s) for any Warrants issued will bear such restrictive or other
legends as may be advised by counsel to Holdings, In connection with the issuance of Warrants hereunder, the
Debenture Trustee shall: (a) accept delivery of the Warrants from Holdings, (b) deliver the Warrants to the
Debentureholder, and (¢) perform any other action necessarily incidental thereto. Upon the earlier of {x) the
gecurrence of a qul.udtty Event, or (y) the date no Additional Debentures are outstandmg, Holdings shall no longer
have any obligation 10 issue such Warrants on an Issue Date as herein provided.
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Issunnce of Additional Debentures

The Additional Debentures are one of the Series 2009 15% Senior Unsecured Debentures due September 25, 2018
of Holdings issued under the provisions of the Indenture. The Additional Debentures authorized for issue are
limited to an aggregate principal amount of $20,000,000 in lawful money of Canada. Reference is hereby expressly
made to the Indenture for a description of the terms and conditions upon which the Additional Debentures are issued
and held and the rights and remedies of the holders of the Additional Debentures and of Holdings and of the
Debenture Trustee, all to the same effect as if the provisions of the Indenture were therein set forth to all of which
provisions the holder of the Debenture by acceptance thereof assents. To-the extent that anything contained herein is
inconsistent with or conflicts with the provisions of the Indeniure, the provisions of the Indenture shall govern. Any
capitalized terms used herein but not otherwise defined bave the meanings given to them in the Indenture.

The Additional Debentures are issuable only in denominations of $1,000 and integral multiples thereof. Upon
compliance with the provisions of the Indenture, Debentures in any authorized form or denomination may be
exchanged for Debentures in any other authorized form or denomination, of the samne series and date of maturity,
bearing the same interest rate and of the same aggregate principal amount as the Debentures so exchanged.
Debentures of any series may be exchanged only at the principal offices of the Debenture Trustee in the city of
Toronte, Ontario or at such other place or places, if any, as may be specified in the Debentures of such series and at
such other place or places as may from time to time be designated by Holdings with the approval of the Debenture
Trustee. Any Debentures tendered for exchange shall be surrendered to the Debenture Trustee, Holdings shall
execute and the Debenture Trustee shall certify all Debentures necessary to carry out exchanges as aforesaid. All
Debentures surrendered for exchange shall be cancelled. Debentures issued in exchange for Debentures which at the
time of such issue have been selected or called for redemption at a later date shall be deemed to have been selected
or called for redemption in the same manner and shall have noted thereon a statement to that effect. No Debentures
may be transferred or exchanged during the five Business Days preceding and including (i) June 30 and December
31 in each year, and {ii) the day of any selectien by the Debenture Trustee of Debentures to be redeemed, as the
registers of the Debenture Trustee will be closed during such periods.

Change of Control

Within 30 days following the occurrence of a Change of Control of Holdings, Holdings is required to make an offer
te purchase al} of the Initial Debentures at a price equal to (x} 101% of the Initial Debenture Payment Amount plus
{y) accrued and unpaid interest (if any) up to, but excluding, the date the Initial Debentures are 5o repurchased (the
“Offer™). If 90% or more of the Initial Debenture Payment Amount of alf Initial Debentures outstanding on the date
Holdings provides niotice of a Change of Control to the Debenture Trustee have been tendered for purchase pursuant
to the Offer, Holdings has the right and obligation upon written notice provided to the Debenture Trustee within 10
days following the expiration of the Offer, to redeem and shall redeem all the Initial Debentures remaining
outstanding on the Offer effective as of the same date and at the same price.

Ranking and Subordination

The indebtedness evidenced by the Initial Debenture, and by all other Initial Debentures now or hereafter certified
and delivered under the Indenture, is a direct unsecured obligation of Holdings, and is subordinated in right of
payment, to the extent and in the manner provided in the Indenture, to the prior payment of all Senior Indebtedness,
whether outstanding at the date of the Indenture or thereafter created, incurred, assumed or guaranteed. The Initial
Debentures will rank pari passu with each other series of Debentures and, subject to statutory preferred exceptions,
with all other present and future unsecured Indebtedness (as defined in the Indenture) of Holdings, including for
greater certainty, up to $60 million principal amount of unsecured convertible debentures issued by Holdings to
Quadrangle or DAVE Investments, as the case may be, together with any payment in kind or other accrued or
capitalized interest, except, in each case for (i) except for sinking fund provisions (if any) applicable to different
series of Debentures, and (i) any unsecured Indebtedness which by its terms is subordinated in rank to the
Debertures, including 335 million principal amount of unsecured convertible debentures which may be issued by
Holdings to Quadrangle or DAVE Investments, as the case may be, pursuant to the Quadrangle Facility,

The Initial Debenture Payment Amount hereof may become or be declared due and payable before the stated
maturity in the events, in the manner, with the effect and at the times provided in the Indenture.
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The Indenfure contains provisions making hinding vpon 2ll holders of Debentures outstanding thereunder (or in
certain circumstances specific series of Debentures) resolutions passed at meetings of such holders held in
accordance with such provisions and instruments signed by the holders of a specified majarity of Debentures
outstnding (or specific series), which resolutions or instruments may have the effect of amending the terms of the
Initial Debenture or the Indenture.

Restrictive Covenants

Holdings will not, and will not permit any of jts Subsidiaries (as defined in the Indenture) to incur any Indebtedness
(as defined in the Indenture) that is both contractually subordinate in right of payment to any Senior Indebtedness
(as defined in the Indenture) of Holdings and senior is right of payment to the Debentures.

Holdings will not, and will not permit any of its Subsidiaries to incur any “Indebtedness” that is otherwise not
“Permitted Debt” as such terms are defined in the First Lien Note Indenture {such will be the case even if the First
Lien Note Indenture is terminated or replaced with another indenture or credit facility for any reason at any time).

For greater certainty, the covenant contained in the foregoing paragraph shali not prevent or prohibit Holdings or
any of its Subsidiaries from refinancing, replacing, amending, extending or otherwise modifying existing
“Indebtedness™ or creating new “Indebtedness” for so long as the covenant in the foregoing paragraph is satisfied.

Nothing herein prevents Holdings from creating and issuing any Indebtedness which by its terms is subordinated in
rank with any Debentures.

Transfer Restrictions

The Indenture contains certain restrictions on transfer of Initial Debentutes to, prior to an IPO, persons who are not
Canadians within the meaning of the Canadian Telecommunijcations Common Carrier Ownership and Control
Regulations promuigated pursuant to the Telecommunications Aet (Canada) inciuding provisions that allow
Heoldings to refise to issue or register a iransfer of Initial Debentures to persens who are not as such *Canadian™ and
allow the Debenture Trustee to correct the Register with the written direction of Holdings.

The Indenture contains provisions disclaiming any personal liability on the part of holders of Shares, officers and
directors of Heldings, or any annuitant under 2 plan of which a shareholder of Holdings acts as trustee or carrier in
respect of any obligation or claim arising out of the Indenture or the Initial Debenture.

The Debentures may only be transferred, upon compliance with the conditions prescribed in the Indenture, in one of
the registers to be kept at the principal office of the Debenture Trustee in Toronto, Ontaric and in such other place or
places and/or by such other registrars (if any) as Holdings with the approval of the Debenture Trustee may
designate. No transfer of the Additional Debentures shall be valid uniess made on the register by the registered
holder thereof or his executors or adminjstrators er other legal representatives, or his or their attorney duly appointed
by an instrument in form and substance satisfactory to the Debenture Trustee or other registrar, and upon
compliance with such reasonable requirements as the Debenturs Trustee and/or other registrar may prescribe and
upon surrender of the Debenture for cancellation. Thereupon a new Debenture in the same aggregate principal
amount shali be issued to the transferee in exchange thereof,

The Debentures shall not become obligatory or shall entitle the holder to the benefits of the Indenture for any
purpose unti! it shall have been manually certified by the Debenture Trustee under the Indenture.

CERTAIN CANADIAN FEDERAL INCOME TAX CONSIDERATIONS

In the opinion of Stikeman Elliott LLP, counsel to the Company, the following is 2 summary of the principal

Canadian federal income tfax considerations under the facome Tax Act (Canada) (the “Tax Act™) generally

applicable to a person that acquires bencficial ownership of a Note on the date hereof pursuant to the offering by the

Company and who, for purposes of the Tax Act, deals at arm’s length with the Company and is not affiliated with .

the Company or a subsequent purchaser of Notes (a “Holder™).
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This summary is based upon the current provisions of the Tax Act and the regulations thereunder (thc
“Regulations™)} in force as of the date hereof, counsel’s understanding of the current administrative and assessing
policies and practices published by the Canada Revenue Agency (the “CRA™) and all specific proposals to amend
the Tax Act or the Regulations publicly announced by or on behalf of the Minister of Finance (Canada) prior to the
date hereof (the “Tax Proposals™). This summary assumes that the Tax Proposals will be enacted as currently
proposed, but no assarance can be given that this will be the case. This summary is not exhaustive of all possible
Canadian federal income tax considerations and, except for the Tax Proposals, does not take into account or
anticipate any changes in law or in the administrative or assessing policies and practices of the CRA, whether by
legislative, governmental or judicial action, nor does it take info account provincial, temitorial or foreign tax

considerations.

This scmmary is of a general nature only and is not intended to be, nor should it be construed to be, legal or
tax advice to any prospective Holder. Accordingly, prospective Holders should consult their own tax advisors
having regard to their own particular cirewmstsnces. This summary does not discuss the consequences of
acquiring, holding or disposing of Debentures or any related acquisition, holding, exercise or disposition of
Warrants (including the acquisition, holding or disposition of any securities underlying the Warrants),
Investors contemplating an acquisition of Debentures should consult their own tax advisors having regard to
their own particular circumstances.

Holders Resident in Canada

The following portien of the summary applies to a Holder who, at all relevant times and for pwposes of the Tax Act,
is resident or is deemed to be resjdent in Canada for purposes of the Tax Act and holds Notes as capital property (a
“Resident Holder”). Generaily, the Notes will constitute capital property to a Resident Holder provided that the
Resident Holder does not hoid them in the course of carrying on a business of buying and selling securities and does
not acquire them as part of an adventure in the nature of trade. Certain Resident Holders who might not otherwise

- be considered to hold their Notes as capital property may, in certain circumstances, be entitled to have the Notes and
every other “Canadian security” (as defined in the Tax Act) owned by such Resident Holder treated as capital
property by making the irrevocable election permitted by subsection 39(4) of the Tax Act. Resident Holders should
consult their own tax advisors for advice as to whether an election under subsection 39(4) of the Tax Act is availahle
and/or advisable in their particular circumstances.

This portion of the summary is not applicable to a Resident Holder: (i) that is a “financial institation™ (within the
meaning of section 142.2 of the Tax Act); (ii) that has elected to report its “Canadian tax resulf” (as defined in
subsection 261(1) of the Tax Act} in a currency other than the Canadian currency; or (iii) an interest in which is a
“tax shelter investment” for the purposes of the Tax Act. Such Resident Holders should consult their own

tax advisors.
Interest on the Notes

A Resident Holder that is a corporation, partership, unit frust or trust of which a corporation or a partnership is a
beneficiary will be required to include in computing its income for a taxation year any interest on a Note that
accrued to it to the end of the taxation year or that became receivable or was received by it before the end of the
taxation year, except to the extent that such interest was included in computing its income for a preceding taxation

year.

Any other Resident Holder, including an individual, will be required to include in computing its income for a
taxation year any amount received or receivable by the Resident Holder in the taxation year as interest on the Notes,
depending upon the method regularly followed by the Resident Holder in computing income, to the extent that such
amount was not included in computmg the Resident Holder’s income for a preceding taxation year. In addition, if at
any time a Note shouid become an “investment contract” (as defined in the Tax Act) in relation to such a Resident
Holder, such Resident Holder will be reqmred to inchude in computing income for a taxation year any interest that
accrues to the Holder on the Notes up to any “anniversary date” (as defined in the Tax Act) in that year to the extent
such interest was not otherwise included in the Holder’s income for that year or a preceding vear,
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Any premium pajd by the Company to a Resident Holder on the redemption or repurchase of a Note will generally
be deemed te be interest received by the Resident Holder at the time of the payment to the extent that it can
reasonably be considered to relate to, and does not exceed the value at that time of, the interest that would have been
paid or payable by the Company on the Note for a taxation year of the Company ending after that time. Such
interest will be required to be included in computing the Resident Holder’s income in the manner deseribed above,

Disposition of Notes

On a disposition or deemed disposition of a Note by a Resident Holder at any time, the Resident Holder will
generally be required to include in computing its income for the taxation year in which the disposition occurs an
amount equal to the interest that accrued on the Note to the date of the disposition to the extent that such amount
was not otherwise included in computing the Resident Holder’s income for that taxation year or a preceding taxation

year.

In addition, on the disposition or deemed disposition of a Note the Resident Holder will realize a capital gain (or a
capital loss) to the extent that the proceeds of disposition of the Note {net of any accrued interest and any reasonable
costs of disposition) exceed (or are exceeded by) the adjusted cost base of the Note to the Resident Hoider.

A Resident Holder will generally be reguired to include in computing its income for the taxation year of disposition,
one-half of the amount of any capital gain (a “taxable capital gain”) realized in such year. Subject to and in
accordance with the provisions of the Tax Act, a Resident Holder will generally be required to deduct one-half of
the amount of any capital foss (an “sllowable capital loss™) against taxable capital gains realized in the taxation
year of disposition. Allowable capital losses in excess of taxable capital gains realized by a Resident Holder in a
particular taxation year generally may be carried back and deducted in any of the three preceding taxation years or
carried forward and deducted in any subsequent taxation year against met taxable capital gains realized by the
Resident Holder"in any such taxation year, subject to and in accordance with the detailed rules contained in the Tak

Act in that regard.
Additional Refundable Tax

A Resident Holder that is a “Canadian-controlled private corporation” (as defined in the Tax Act) may be liable to
pay a refundable tax of 6 2/3% on its “aggregate investment income” (as defined in the Tax Act) for the taxation
year, including interest income and taxable capital gains.

Alternative Minimum Tax

Capital gains realized by a Resident Holder that is an individual or a trust, other than certain specified trusts, may
give rise to alternative minimum tax under the Tax Act. Resident Holders should consult their own tax advisors with
respect to the application of alternative minimum tax,

Holders Net Resident in Canada

The following portien of the summary applies to a Holder who, at ali relevant times and for purposes of the Tax Act,
is neither resident nor deemed to be resident in Canada and who will not use or hold and will not be deemed to use
or hold the Notes in or in the course of carrying on business in Canada (a “Non-Resident Holder”). Special rules
which apply to non-resident insurers carrying on business in Canada and elsewhere are not discussed in this

SUmmary.

No Canadian withholding tax will apply to any interest, principal, premiumn, bonus or penalty paid or credited to a
Non-Resident Holder by the Company or to the proceeds received by a Non-Resident Holder on the disposition of a
Note, including a redemption, payment on maturity or repurchase,

Generally, there are no other Canadjan federal income taxes that would be payable by a Non-Resident Holder as a

result of holding or disposing of a Note (including for greater cerfainty, any gain realized by a Non-Resident Holder
on adigpasition of a Note). : ’
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PLAN OF DISTRIBUTION

Pursuant to an underwriting agreement to be entered into among the Cotnpany, Holdings and the Underwriters (the
“Underwriting Agreement”), the Company and Holdings will agree to sell and the Underwriters will agree to
purchase, as principals, subject fo compliance with all necessary legal requirements and with the terms and
conditions tc be contained in the Underwriting Agreement, the Notes and the Additional Debentures. The
obligations of the Underwriters under the Underwriting Agreement may be terminated upon the occurrence of
certain stated events. The Underwriters will be, however, obligated to take up and pay for all of the Notes and the
Additional Debentures if any of the Notes and the Additional Debentures are purchased under the Underwriting
Agreement. The purchase price of the Notes and the Additional Debentures, plus the acerued interest, if any, from
the date of issuance to the date of delivery, shall be payabIc In cash to the Company against delivery of the Notes
and the Additional Debentures.

The expenses of this offering, not including the Underwriters' fee, are estimated to be $1.6 million and are payable

by the Company. The Underwriters will receive a fee of 3.0% of the gross proceeds raised pursuant to the Offering

of the Notes and 4.25% of the gross proceeds raised pursuant to the Additional Offering of the Additional
Debentures. The offering prices of the Notes and the Additional Debentures, respectively, was determined by
negotiation between the Campany, Holdings and the Underwriters.

No preliminary or final prospectus is being filed with Canadian securities regulatory authorities with respect to the
offering of the Notes of the Additional Debentures, both of which are being made solely on a private placement
basis under applicable securities laws in each of British Columbia, Alberta, Quebec and Ontario, and such other
Canadian provinces or foreign jurisdictions as may be agreed between the Underwriters, the Compary and Hoidings.
Purchasers of the Notes and the Additional Debentures will therefore be able to resell the Notes and the Additional
Debentures only pursuant to available exemptions from the prospectus requirements of applicable Canadian
securities laws or upon expiry, if ever, of the applicable statutory hold period. See “Risk Factors”.

The Company and Holdings wili agree to indemnify the Underwriters, their affiliates and their respective directors,
officers, employees, partners, agents, sharcholders and advisors against certain liabilities, including liabilities under
applicable seeurities legislation, and to contribute to payments that the Underwriters may be required to make in
respect thereof.

Subscriptions will be received subject to rejection or allotment in whole or in part, and the right is reserved to close
the subscription books at any time without notice. It is expected that the closing will occur or or about May 2, 2011,
or on such other date as may be agreed by the Company, Holdings and the Underwriters.

Neither the Notes nor the Additional Debentures will be listed on any securities exchange or quotation system and,
consequently, there is no market through which the Notes or the Additional Debentures may be sold: In connection
with the Offering and the Additional Offering, the Underwriters may effect transactions that stabilize or maintain the
market price of the Notes or the Additional Debentures offered at levels other than those that might otherwise
prevail in the open market. Such transactions, if commenced, may be discontinued at any time, The Underwriters
may make a market in the Notes or the Additional Debentures, but they will not be obligated to do so, and may
discontinue any market making at any Hime without nofice. No assurance can be given that a trading market in the
Notes or the Additional Debentures will develop or as to the liquidity of any trading market for the Notes or the
Additional Debentures.

RISK FACTORS

The following information describes certain significant risks and uncertainties inherent in the Company’s business,
the Offering and the Additional Offering. Prospective investors should take these risks into account in evaluating
the Company and Holdings and in deciding whether to purchase the Notes and the Additional Debentures offered
hereby. This section does not describe all risks applicable to the Company, its industry or its business, and it is
intended only as a summary of certain material risks. Additional risks and uncertainties that are not presently known
or that the management currently believes are immaterial may also adversely impact the Company’s business
operations. Prospective investors should carefully consider such risks and uncertainties together with the other
information contained in this offering memorandum. If any of such risks or uncertainties actvally occur, the
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Company's business, financial condition, or operating results could be harmed substantially and could differ
materjally from the plans and other forward-locking statements included in this offering memorandum. In such case,
the trading price of the Notes and the Additional Debentures could fall, and the Company or Holdings may not be
able to moet their respective obligations under the Notes and the Additional Debentures, and investors may lose all
or part of their investment. For purposes of this section, references to the “Company” means, collectively, Data &
Audio-Visual Enterprises Wireless Inc, and Pata & Audio-Visual Enterprises Holdings Inc., except where the

context requires otherwise.

Risks and Unce ties Affecting the Company’s Business

5

The Company has experienced net losses, and may not be profitable in the future,

The Company experienced losses of $96.0 million and $15.8 million for the years ended December 31, 2010,
Decetnber 31, 2009, respectively, The Company may not generate profits in the filture on a consistent basis or at all.
The Company’s strategic objectives depend on its ability to successfully and cost-effectively operate its launched
markets, on its ability to forecast and respond appropriately to changes in the competitive and economic
environment, on the successful expansion of its distribution channels and on customer acceptance of its product and
service offerings. The Company has experienced and expects to continue to experience increased expenses in
connection with its launch of significant new business expansion efforts, including activities to broaden its product
portfolio and distribution channels and to enhance its network coverage and capacity. If the Company fails to attract
additional customers for its products and services and fails to achieve consistent profitability in the future, that
failure couid have a negative effect on its financial condition. The Company's finanicial results and other forward-
looking statements are based on historical results of operations and assumptions that are subject to significant
uncertainties. The Company’s performance may vary from its historical results of operations, projections and other
farward-looking statemnents, and these variations could be material and adverse. Prospective investors are cautioned
not to place undue reliance on the Company’s historical results and trends contained in this offering memorandum.

The Company faces substantial competition.

The competition facing the Company’s businesses is described in the section entitled “QOwverview of Competitive
Landscape™, There can be no assurance that the Company’s current or future competitors will not provide services

superior to those it provides, or at Jower prices, adapt more quickly to evolving industry trends or changing market -

requirements, enter the market in which it operates, or introduce competing services. Any of these factors could
reduce the Company’s market share, decrease its revenue or increase its churn. The Company may be required to re-
price some or all of the existing subscriber base as lower pricing offered to atiract new customers is extended to or
requested by existing customers. As wireless penetration of the population deepens, new wireless customers may
generate lower average monthly revenues than those generated from existing customers, which could slow revenue

~ growth,

The Company may face additional competition from new entrants in the wireless space, many of whom may have
significantly more resources than it does,

New entrants with significant financial resources have acquired spectrum rights in geopraphic areas served by the
Corntpany, including in many of the metropolitan areas where it currently operates or may operate. In addition, other
carriers who offer unlimited fixed-rate service plans similar to the Company’s acquired spectrum which overlaps
some of the metropolitan areas it serves or plan to serve. These licenses could be used to provide services that directly
cornpete with the Company’s services.

The licensing of new spectrum may result in new competitors and/or allow existing competitors to acquire additional
spectrum, which could allow them to offer services the Company may not be able to offer in its spectrum.
Furthermore, Industry Canada may pursue policies designed to make available additional spectrum for the provision
of wireless services in each of the Company’s metropolitan areas, which may increase the number of wireless
competitors and enhance the ability of its wireless competitors to offer additional plans and services.
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The wireless telecommunications industry has been, and the Company believes will continue to be, characterized by
several trends, including the following:

) rapid development and introduction of new technologies, products, and services, such as VoIP, push-to-talk
services (push-to-talk), location based services including such as global positioning satellite, or GPS,
mapping technology and high speed data services, including streaming video, mobile gaming and other
applications;

» substantial regulatory change, including changes designed to stimulate competition for both Iocal and long

distance telecommunications services and continued allocation of spectrum for, and relaxation of existing
rules to allow existing licensees to offer, wireless services competitive with the Company’s services;

. increased competition within established metropolitan areas from current and new entrants that may
provide competing or alternative services;

J an increase in mergers and strategic alliances that zllow one telecommunications provider to offer
increased services, access to wider geographic territory, or attractive bundles of services; and

. the ambiguity of traditional dividing lines between, and the bundling of, different services, such as local

tetephone, long distance, wireless, video, data and Intemet services. For example, several cartiers appear to
be positioning themselves to offer a “quadruple play” of services which includes telephone serviee,
Internet access, video service and wireiess service,

The Company expects competition to intensify as a result of new competitors, allocation of additional spectrum and
relaxation of existing policies, and the development of new technologies, products and services. For instance, the
Company currently does not offer some of the high speed data applications offered by its competitors. In additicn,
service providers in other countries have announced plans to develop a Wi-Fi or Wi-Max ‘enabled handset. Such a
handset would permit subscribers to communicate using voice and data services with their handset using VeolP
technology in any area equipped with a wireless Internet connection, or hot spot, potentially allowing more carriers to
offer larger bundles of minuies while retaining low prices and the ability to offer attractive roaming rates. The
number of hot spots in Canada is growing rapidly, with some major cities and urban areas being covered entirely,
The availability of VoIP or another altemative technology to the Company’s competitor’s subscribers could increase
their ability to offer competing rate plans, which would have an adverse effect on itg ability to attract and retain
customers.

The Company may face increased competition from other unlimited fixed rate plan competitors in its existing and
new markels.

The Company currently overlaps with other unlimited fixed rate plan wireless carriers in the areas in which it
currently hold licenses. Additional fixed rate unlimited carriers may choose to begin service in the same geographic
areas in which the Company currently offers service or plan to offer service, and such competition may reduce its
growth, increase its chumn, and cause it to incur additional costs to acquire customers, which may adversely affect its
financial performance in the future.

The wireless industry is experiencing rapid technological change, and the Company may lose customers if it fails
to keep up with these changes.

The wireless telecommunications industry is experiencing significant technological change. The Company's
continued success will depend, in part, on its ability to anticipate or adapt to technological changes and to offer, on 2
timely basis, services that meet customer demands. The Company cannot assure you that it will obtain access to new
technology on 2 timely basis, on satisfactory terms, or that it will have adequate spectrum to offer new services or
implement new technologies. This couid have a material adverse effect on its business, finanefal condition and
operating results. For the Company to keep pace with these technological changes and remain competitive, it may
need to continue to make significant capital expenditures to. its integrated communications system and to acquire
additional spectrum. Customer acceptance of the services that it offers will continually be affected by technology-
based differences in its product and service offerings. :
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The Company is subject to various risks from competing technologies.

There are several technologies that may impact the way in which the Company’s services are delivered. These
technologies include broadband, [P-based voice, data and video delivery services, the mass market deployment of
optical fibre technologies to the residential and business markets, the deployment of troadband wireless access, and
wireless services using radio frequency spectrum to which the Company may have no or limited access to. These
technologies may result in significantly different cost stractures for the users of the technologies, and may
consequently affect the long-term viability of certain of the Company’s currently deployed technologies. Some of
these new technologies may allow competitars to enter the Company’s markets with similar products or services that
may have lower cost structures. Some of these competitors may be larger with more access to financial resources
than the Company has.

Some of the Company’s competitors have technological or operating capabilities that it may not be able to
successfully compete within its existing markets or any new markets it may launch.

Some of the carriers the Company competes against provide wircless services using cellular frequencies in the 800
MHz band. These frequencies enjoy propagation advantages over the frequencies the Company uses which may
cause it to have to spend more capital than its competitors, in certain areas, to cover the same area. In addition,
Industry Canada may auction additional spectrum in the 700 MHz band which will have similar characteristics to the
cellular frequencies. Many of the wireless carriers with whom the Company competes with have service area
footprints substantially larger than its footprint. In addition, certain of the Company's competitors are able to offer
their customers services over larger geographic areas and at rates lower, in those areas, than the rates it can offer.

Certain carriers the Company competes against or may compete against in the future are muliti-faceted
telecommunications service praviders which, in addition to providing wireless services, are affiliated with
companies that provide local wireline, long distance, satellite television, Intemet, media, content, cable television
and/or other services. These carriers are capable of bundling their wireless services with other telecommunications
services and other services in a package of services that the Company may not be able to duplicate at competitive

prices.

The Company also competes with companies that use other communications technologies, including paging and
digital two-way paging, enhanced specialized mobile radio and domestic and global mobiie satellite service. These
technologies may have certain advantages over the technology the Company uses and may ultimately be more
attractive to its existing and potential customers. The Company may compete in the future with companijes that offer
new technologies. and market other services that it does not offer or may not be able to offer. Some of the
Company's competitors do or may offer these other services together with their wireless communications service,
which may make their services more attractive to customers. Energy companies and utility companies may also
expand their services to offer communications services.

In addition, the Company competes with companies that take advantage of the unlicensed spectrum that Industry
Canada is increasingly allocating for use. Certain technical standards are being prepared, including Wi-Max, which
may allow carriers to offer services competitive with the Company’s in the unlicensed spectrum. The users of this
unlicensed spectrum are niot subject to the same regulatory requirements that the Company is and, therefore, may have
certain advantages over it. However, users of thé unlicensed spectrum do not have the exclusive use of licensed
spectrum that the Company does by virtue of its licenses.

The Company is reliant on third party service providers through outsourcing arrangements,
Through outsourcing arrangements, third parties provide certain essential components of the Company’s business
operations to its employees and customers, including payroll, call centre support, handset distribution, installation

and service technicians, and certain information technology functions. Interruptions in these services can adversely
affect the Company’s ability to provide services to its customers.
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The Company is dependent on certain key infrastructure, spstems, handset vendors and third party dealers, which
could impact the quality of its services or impede network development and expansion.

The Company has relationships with a small number of essential network infrastructure, systems and handset
vendors, over which it has no operational or financial control and only limited influence in how the vendors conduct
their businesses. The failure of one of the Company’s network infrastructure suppliers could delay programs to
provide additional network capacify or new capabilities and services across the business. Handsets and network
infrastrocture suppliers may, among other things, extend delivery times, raise prices and limit supply due to their
own shortages and business requirernents. If these suppliers fail to deliver products and services on a timely basis or
fail to develop and deliver handsets that satisfy the Company’s customers’ demands, this couid have a material
adverse effect on its business, financial condition and results of operations. Similarly, interruptions in the supply of
equipment for its networks and systems could impact the quahty of its service or impede network development and

expansion.

The Company may be unable to obtain new agreements or continue existing arrangements for reaming and other
services it needs from other carriers 1o remain competitive,

Many of the Company’s competitors have national networks which enable them to offer autamatic roaming and long
distance telephone services to their subscribers at a lower cost than the Company can offer. The Company does not
have a national network, and it must pay other carriers charges for carrying roaming and fong-distance calls made by
its subscribers, The Company currently has roaming agreements with several other carriers which allow its customers
to roam on those carriers’ network. The roaming agreements, however, do not cover all geographic areas where the
Company’s customers may seek service when they travel. In addition, the Company believes the rates charged by the
carriers to it in some instances are higher than the rates they charge to certain other roaming partners. The Company’s
current and future customers may desire that it offer automatic roaming in areas not currently covered by its
agreements, and it may be unable to obtain new roaming agreements with other carriers. If the Company is unable to
provide automatic roaming to its customers in these areas it may increase jts churn and impact its ability to acquire
customers, which may adversely affect its financial performance in the future.

The Company relies on third parties for logistics, delivery and certain merchandising.

Through contractual arrangements, third parties provide certain essential components of the Company's business
operations, including logistics, delivery and certain merchandising services. The Company has no operational or
financial control and only limited influence in how these vendors conduct their businesses, Interruptions in the
services provided by such vendors can adversely affect the Company’s ability to provide products and services to its
custemers, which may adversely affect its financial performance in the future.

The Company relies on third parties for customer service functions, such as call centre, reverse logistics and
warranty services.

Through confractual amvangements, third parties provide certain essential components of its customer service
functions, such as operating call centres and providing reverse logistics and warranty services. The Company has no
operational or financial control and only limited influence in how these service providers conduct their businesses.
Interruptions in these services can adversely affect the customer service provided to its customers, which may
adversely affect its financial performance in the future.

The Company is highly dependent upon information technology.

The day-te-day operations of the Company’s business is highly dependent on its information technology systems
and those of its vendors and third party suppliers. An inability to enhance information technology systems to

accommodate additional customer growth and support new products and services could have an adverse impact on

the Compauy’ s ability to acquire new subscribers, manage subscriber churn, produce accurate and timely subscriber
invoices, generate revenne growth and manage operating expenses, all of which could adversely impact its financial
resujts and position,
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In addition, the Company uses industry standard network and information technology security, survivability and
disaster recovery practices. the Company’s ongoing success is in part dependent on the protection of its corporate
‘business sensitive data including its customers® as well as employees’ personal information. This information is
considered company intellectusl property and it needs to be protected from 1mauthorized access and compromise for
which the Company relies on policies and procedures as well as IT systems. Failure to secure the Company’s data
and the privacy of its customer information may result in non-compliance with regulatory standards, may lead to
negative publicity, litigation and reputation damage, any of which may result in customer losses, financjal losses and

an erosion of public confidence.

In the event that the Company cannot access the facilities that house its network infrastructure and information
technology systems or those of its suppiiers and vendors, as a result of a natural or manmade disaster or otherwise,
operations may be significantly affected and may resuit in a condition that is beyond the scope of its ability to
recover without significant service interruption and commensurate revenue and customer loss.

Security breaches related to the Company’s physical facilities, computer networks, and informarional databases
may cause harm to its business and reputation and result in a loss of customers.

The Company’s physical facilities and information systems may be vulnerable to physical bresk-ins, computer
viruses, theft, attacks by hackers, or similar disruptive probiems, If hackers gain access to the Company’s databases,
they may be able to steal, publish, delete or modify confidential personal information concerning its subscribers, In
addition, misuse of its customer information could result in more substantial harm perpetrated by third-parties. This
could damage its business and reputation, and result in a loss of customers,

Network failures or quality impairments could reduce revenue and impact customer service.

The Company has experienced network failures in the past, which have negatively impacted customer service. The
failure or impairment of the Company’s networks or key network components could, in some circumstances, result
in an indefinite loss of service for its customers and could adversely impact its financial results and position. In
addition, the Company relies on business parters to carry certain of its customers’ traffic. The failure of one of
these carriers might also cause an interruption in service for the Company’s customers that would last until it can
reroute the traffic to an alternative carrier.

A system failure could cause delays or interruptions of service, which could cause the Company to lose
customers.

To be successful, the Company must provide its customers reliable service. Some of the risks to the Company’s
network and infrastructure which may prevent it from providing reliable service include:

. physical damage to outside plant facilities;

. power surges or outages;

. equipment failure;

. vendor or supplier failures;

. software defects;

. human ezTor;

» disruptions beyond the Company’s control, including disruptions caused by terrorist activities, theft, or

natural disasters; and

. failures in operational support systems.

"Network disruptions may cause interruptions in service or reduced capacity for customers, either of which could
cause the Company to lose customers and incur expenses. Further, the Company’s costs to replace or repair the
network may be substantial thus causing its costs to provide service to increase. The Company may also experience
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higher churn as its competitors systems may not experience similar problems.

If the Company is unable to manage Its planned growth effectively, its costs could increase and its level of service
could be adversely affected.

The Company has experienced rapid growth and development in a relatively short period of time and expects to
continue to experjence substantial growth in the foture, The management of rapid growth will require, among other
things, cornmitment to investing capital with uncertainty towards achieving revenue targets. This could adversely
affect the Company’s financial performance in the event it does not mect revenue targets.

Ifthe Company loses the right to install its equipment on wireless cell sites, or are unable to renew expiring leases
for wireless cell sites on favorable terms or at all, its business and operating results could be adversely impacted, .

The Company’s network equiproent is installed to a large degree on roofieps controlled by individual landlords or on
leased cell site tower facilities. Should the Company be unable to reach suitable terms with an individuat landlord
upon agreement renewal, it may lose the ability to service an area surrounding that site. This can adversely affect the
customer service provided to the Company’s customers, which may adversely affect its financial performance in the
future. A small portion of the Company’s cell sites are leased from a small number of large cell site companies
pursuant to master agreements that govern the general terms of its use of that company’s cell sites. If a master
agreement with one of these cell site companies were to terminate, the cell site company were to experience severe

financial difficulties or file for bankruptcy or if one of these cell site companies were unable to support the

Company’s use of its cell sites, it would have to find new sites or rebuiid the affected portion of its network.

The Company is subject to the risk of unforeseen or catastrophic events, including terrorist attacks, natural
disasters or other hostile or catasiraphic events.

The Company is subject to the risk of unforeseen or catastrophic events, including terrorist attacks, natural disasters
or other hostile or catastrophic events. The occurrence of such an event could damage, destroy or otherwise
materially affect the Company's network, information technology systems, equipment, physical facilities or those of
its partners, vendors and suppliers that it relies upon. The occurrence of any such event could impact the Company’s
ability to operate the business and provide services to its customers and, as a result, its financial condition and
operating results could be adversely affected. Additionaily, the Company may not have insurance against these risks,
and, in cases in which it does not have insurance, the insurance proceeds may be inadeguate to cover its losses, and
its operating results could be adversely affected.

The Company is subject to general economic conditions.

The Company’s business is affected by general economic conditions, consumer confidence and spending,
Recessions or declines in economic activity or economic uncertainty generally cause an erosion of consumer and
business confidence and may materially reduce discretionary consumer spending. Any reduction in discretionary
spending by consumers and businesses or weak economic conditions may have a materiaily adverse affect on the
Company through decreased demand for its products and services including decreased advertising, decreased
revenue and profitability, higher churn and higher bad debt expense.

The Company’s business strategy may not succeed in the long term,

A major element of the Company's business strategy is to offer consumers a service that allows them to make
unlimited local and/or long distance calls from within alocal caliing area, depending on the service plan selected, and
to receive unlimited calls from any area for a flat monthly rate without entering into a long-term service contract, This
is a relatively new approach to marketing wireless services and it may not prove to be successfisl in the long term or
deployable in merkets the Company may acquire in the future, From time to time, the Company evaluates its service
offerings and the dernands of its targe: customers and may amend, change or adjust jts service offerings or trial new
service offerings as a result. No assurapce can be made that these service offerings will be successful or prove to be

profitable.
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The Company has limited operating history and have launched service in a limnited number of metropolitan areas.
Accordingly, the Company’s performance to date may not be indicative of its future results or lts performance in
future markets it launches in. :

The Company begsn offering service in May 2010, and it had no revenues before that time. Consequently, the
Company has a limited operating and financial history upon which to evaluate its financial performance, business
plan execution and ability to sucteed in the future. You should consider the Company’s prospects in light of the risks,
cxpenses and difficulties it may encounter, including those frequently encountered by new companies competing in
rapidly evolving and highly competitive markets. If the Company is unable to execute its plans and grow its business,
its financial results will be adversely affected. The Company’s business strategy involves expanding into new
markets and there can be no assurance that its financial performance in new geographic areas will be as positive as
its cucrent markets.

If the Company experiences a higher rate of customer turnover than forecasted, its costs could increase and its
revenues could decline, which would reduce its profits.

A higher rate of churn could reduce the Company’s revenues and increase its marketing costs to atiract the
replacement customers required to sustain its business plan, which could reduce its profit margin. In addition, it may
not be able to replace customers who leave its service. The Company's rate of customer churn may be affected by
several factors, including the following:

. network coverage;

> reliability issues, such as dropped and blocked calls, data speeds and network availability;

. handset problems;

. affordability;

- supplier or vendor failures;

. customer <are Concetns;

. lack of early access to the newest handsets;

. wireless number portability requirements that allow customers to keep their wireless phone number when
switching between service providers;

- the Company’s inability to offer bundled services or new services offered by its competitars; and

. competitive offers by third parties.

Utilike many of the Company’s competitors, the Company does not require its customers to enter into long-term
service contracts. As a result, the Company’s customers have the ability to cancel their service at any time withont
penalty, and therefore the Company’s churn rate is expected to be higher than other wireless carriers. In addition,
customers could elect to switch to ancther cartier that has service offerings dependent on newer network technology.
The Company cannot assure you that its strategies to address customer churn will be successful. If the Company
experiences a high rate of wireless customer churn, seeks to prevent significant customer churn, or fails to replace lost
customers, its revenues could decline and its costs could increase which could have a material adverse effect on
its business, financial condition and operating results.

The Company’s suceess depends on its ability to attract and retain qualified management ond other personnel,

The Company’s business is managed by a small number of key executive officers. The loss of one or more of these
persons could distupt its ability to react quickly to business developments and changes in market conditions, which
could harm its financial results. The Company believes that its future success will also depend in large part on its
continued ability to attract and retain highly qualified executive, technical and management personnel. The Company
believes competition for highly qualified management, technical and sales personnel is intense, and there can be no
assurance that it will retain its key management, technical and sales employees or that it will be successful in
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attracting, assimilating or retaining other highly qualified management, technical and sales personnel in the future
sufficient to suppest its continued growth. The Company has occasionally experienced difficulty in recrniting
qualified persomel and there can be no assurance that it will not experience such difficulties in the future, The
Company’s inability to attract or retain highly qualified executive, technical and mapagement personnel could
materally and adversely affect its operations,

Demand for the Company’s service may be insufficient for it 1o become profitable.

A major clement of the Company’s business strategy is to offer consiumers a service that allows them to make
unlimited local and/or long distance calls from within a local calling area, depending on the service plan selected, and
to receive unlimited calls from any area for a flat monthly rate without entering into a long-term service contract, This
is a relatively new approach to markefing wireless services and it may not prove to be successful in the long term or

* deployable in markets the Company may acquire in the future. The Company also has a limited operating and
financial history upon which to evaluate its financial performance, business plan execution and ability to succeed in
the future. No assurance ¢an be made that customer demand for these service offerings will be successful enough for
the Company to becotne profitabie.

The Company’s insurance coverage may not cover all of its potential losses, liabilities and damage related fo its
Business.

The amount of insurance coverage on items such as personal property losses, general liability and direcior and
afficer liability may not be sufficient to cover all of the Company’s potential losses, liabilities and damages related
to its business, which could have a material adverse affect on its future business, financial condition, results of

operations and prospects.
The Company’s employees could form or join a labour unior.

None of the Company’s employees are members of any labour unjon and are not party to any collective bargaining
or similar agreement with its employees. The Company believes that it has a good relationship with its employees,
but no assurance can be made that its current or future employees will not form or join a labour union, which could
materially and adversely affect its financial condition and operations. -

The Company may engage in unsuccessful acquisitions or divestitures,

Acquisitions of complementary businesses and technologies, development of strategic alliances and divestifures of
partions of the Company's business are a part of is overall business strategy. Services, technologies, key personnel
or businesses of acquired companies may not be effectively assimilated into the Company’s business or service
offerings and its alliances may not be successful. The Company may not be able to successfully complete any
divestitures on satisfactory terms, if at all. Divestitares may result in a reduction in the Company’s total revenues
and net income.

The Company may fail to achieve expected revenue growth from new and advanced services.

The Company expects that a substantial portion of its future revenue growth will be achieved from new and
advanced services. Accordingly, the Company has invested and continues to invest significant capital resources in
the development of its networks in order to offer these services. However, there may not be sufficient consumer
demand for these new and advanced services. Altematively, the Company may fail to anticipate or satisfy demand
for certain products and services, or may not be able to offer or market these new products and services successfuily

to subscribers.

The feilure to attract subscribers to new products and services, or failure to keep pace with changing consumer
preferences for products and services, would slow revenue growth, increase churn and couid have a materially
adverse effect on the Company’s business, results of operations and financial condition.
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There is no guarantee that the Company’s service revenue will exceed handset subsidies.

While the Company doesn't incur handset subsidies that arc as high as the average post-paid contract model, it do
subsidize bandsets to ensire competitive pricing and dealer compensation. As a result, the Company may not retain
subscribers long enough for revepue fo cxceed handset subsidy, which would adversely affect its financial

performarnce.

The Company’s spectrum capacily in its existing and new markets may be insufficient to meet customer demand or
to offer new services that its competitors may be able to offer.

The Company has licenses for only 10 MHz of spectrum in certain of its markets, which is significantly less thag
most of the wireless carriers with whom its competes. This Jimited spectrum may require the Company to secure more
cell sites to provide eguivalent service (including data services) compared to its cornpetitors or fo deploy more
expensive network equipment sconer than its corpetitors. The Company’s limited spectrum may also limit its
abijity to support its growth plans without additional technology improvements and/or spectruon, and may make it
more reliant on technology advances than its competitors. There is no guarantee the Company can secure adequate
tower sites or additional spectrum, or that expected technology improvements will be available to support its
business requirements or that the cost of such technology improvements will allow it to remain competitive with
other carriers, Competitive carriers in these markets also may take steps prior to the Company launching service to
try to attract and its target customers. There 2lso is no guarantee that the operations in the Company’s metropolitan
areas, which are based on a wholesale model, will be profitable.

Most national wireless carriers have greater spectrum capacity than the Company does, which can be used to support
third generation (3G) and fourth generation (4G) services. These national wireless carriers are cwrrently investing
substantial capital to deploy the necessary capital equipment to deliver 3G enhanced services. The Company has
access to less spectrumn than competitive carriers in most of its markets. Such limited spectrum may make it difficult
for the Compariy to simultanecusly support its core voice services and 3G/4G. services. In addition, the Company
may have to invest additional capital and/or acquire additional spectrum to support the delivery of 3G/4G services.
There is no guarantes that the Company will be able to provide 3G/4G services on existing spectrum, or will have
access to cither the spectrum or capital, necessary to provide competitive 3G/4G services in its metropolitan areas, or
that its vendors will provide the necessary equipment and software in a timely manner. Moreover, the Company’s
deployment of 3G/4G services requires technology improvements which may not oecur or may be too costly for it to

compete,

The Company may reguire additional spectrum in the future and may be unable to acquire it at a reasonable cost

Because the Company offers unlimited calling services and data access for a fixed fee, its customers tend, on
average, to use more minutes of service and more kifobits of data than the customers of other wireless carmiers. The
Company believes that the average number of minutes and average number of kilobits its customers use may
continue to rise. The Company intends to meet this demand by utilizing spectrum-efficient state-of-the-art
technologies. Nevertheless, in the future the Company may need to acquire additional spectrum in order to maintain
its service quality and to meet increasing customer demands. However, the Company cannot be sure that additional
spectrum will be made available by Industfy Canada on a timely basis or at a reasonable cost. If the additional
spectrum is unavailable when needed or at a reasonable cost, the Company’s ability to grow its customer base may be
materially adversely affected.

Unauthorized use of; or interference with, the Company’s network could disrupt service and increase its costs,

The Company may incur tosts associated with the unauthorized use of its network including administrative and
capital costs associated with detecting, monitoring and reducing the incidence of fraud. Fraudulent use of the
Company’s network may impact interconnection and long-distance costs, capacity costs, administrative costs, frand
prevention costs and payments to other carriers for fraudulent roaming. Such mcreased costs could have a material
adverse impact on the Company's financial results.
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Tt may be difficult to procure handsets in the AWS spectrum band

The AWS spectrum requires modified or new equipment and handsets. The Company does not manufacture or
develop its own equipment or handscts and are dependent on third party manufacturers to design, develop and
manufacture such equipment. It may be difficult to procure such handsets and the Company’s ability fo grow its
customer base and meet its custorners’ demands may be materially adversely affected, In addition, should the
proposed merger, announced on March 20, 2011, of T-Mobile and AT&T close, the merged entity may choose not
to continue acquiring subscribers in the AWS band in the United States. As such, the volume of handsets being
manufactured in the AWS band may decrease.

Risks and Uncertainties Generated by I.ega) and Regulatory Matters

Changes in government regulations could adversely aﬁ'ecr the Company’s results of operations,

Substantially all of the Company’s business activities are regulated by Industry Canada andfor the CRTC, and
accordingly its results of operations could be adversely affected by changes in regulations and by the decisions of
these regulators. This regulation refates to, among other things, licensing, competition, the rates the Company pays
to access third party networks, roaming on other networks, its operation and ownership of coryunications systems
and its ability to acquire an interest in other communications systems. In addition, the costs of providing services
may be increased from time to time 25 a result of compliance with industry or legislative initiatives to address
consumer protection concerns. The Company’s wireless license may not generally be transferred withont regulatory

approval.

Generally, the Company’s licenses are granted for a specified term and are subject to conditions on the maintenance
of these licenses, These licensing conditions may be modified at any time by the regulators. The regulators may
decide not to renew a license when it expires and any failure by the Company to comply with the conditions on the
maintenance of a license could result in a revocation or forfeiture of any of its licenses or the imposition of fines.

The licenses include conditions requiring the Company to comply with Canadian ownership restrictions of the
applicable legislation. The Company is currently in compliance with all of these Canadian ownership and control
requirements. However, if these requirements are violated, the Company would be subject to various penalties,
possibly including, in the extreme case, the loss of a license,

Spectrum fees may increase with the renewal of spectrum licenses.

On March 14, 2011, Industry Canada released the “Renewal Process for Cellular and Personal Communications
Services (PCS) Spéctrum Licenses” which indicated renewal term lengths, annual fees and other requirements for
owners of PCS and Cellular spectrum licenses. The annual fees are being maintained at cusrent levels for the time
being. The duration of the freeze is not known. The Company is uncertain whether annual or term fees will be
spplied to AWS licenses upon the expiration of the current term, and if so, such fees may have a material impact

upon the Company’s operating costs,

Concerns about radio frequency emissions may adversely affect the Company’s business,

Occasionally, media and other reports have highlighted alleged links between radio frequency emissions from
wireless handsets and varjous health concerns, including cancer, and interference with various medical devices,
including hearing aids and pacemakers. While there are no definitive reports or studies stating that such health issues
are directly attributable to radio frequency emissions, concems over radio frequency emissions may disconrage the
use of wireless handsets or expose us to potential litigation. It is alse possible that future regulatory actions may
resulf iu the imposition of more restrictive standards on radio frequency emissions from low powered devices, such
as wireless handsets. The Company is unable to predict the nature or extent of any such potential restrictions,

The Company may be subject to claims of infringement regarding telecommunications technologies that are
protected by patents and other intelectual property rights. .

Telecommunications technologies are protected by a wide array of patents and other intellectual property rights, As a
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result, third parties may assert infringement claims against the Company fiom time to time based on its general
business opcrations, the equipment, sofiware or services it uses or provides, or the specific operation of its wireless
networks, The Company generally has indemnification agreements with the manufacturers, licensors and
suppliers who provide it with the equipment, software and techrology that it uses in its business fo protect it against
possible infringement claims, but it cannot guarantee that it will be fully protected against all losses associated with an
infringement claim. Moreover, the Company may be subject to clajms that products, seftware and services provided
by different vendors in combination may infringe the rights of third parties and it may not have any indemnification
protection from its vendors for these claims. Further, the Company may be subject to claims that certain business
processes it uses may infringe the rights of third parties, and it may have no indemnification rights from any of its
vendors or suppliers. Whether or not an infringement claim is valid or successful, it could adversely affect the
Company’s business by diverting management’s attention, involving it in costly and time-consuming ltigation,
requiring it to enter into royalty or licensing agreements (which may not be available on acceptable terms, or at all},
that require it to pay royalties for prior periods, or requiring it to redesign its business operations, processes or systems
to avoid claims of infringement. If a claim is found to be valid, it could disrupt the Company’s business and cause it
to incur Josses of customers or revenues which could be material.

Wireless long-distance equal access could increase competition.

Although not currently under review, the issue of long-distance equal aceess for wireless carriers may come under
regulatory senutiny. If required, this may introduce additional competition in the provision of wireless long-distance
thus impacting the Company’s long-distance revenues.

Restrictions on the use of wireless handsets while driving may reduce subscriber usage.

Most provincial government bodies have introduced and/or enacted legislation to restrict or prohibit wireless
handset usage while driving while permitting hands-free usage. During 2010, Yukon, New Brunswick and Alberta
passed legislation. The effective date for the latter two provinces has not been set, but is expected to be in mid-2011.
The only Canadian jurisdictions currently not having this type of legislation are Nunavut and the Northwest

Territories,

Some studies have indicated that certain aspects of using wireless handsets while driving may impair the attention of
drivers in various circumstances, making accidents more likely. Laws prohibiting or restricting the use of wireless
handsets while driving could have the effect of reducing subseriber usage, which could cause an adverse effect on
the Company’s business. Additionally, concerns over the use of wireless handsets while driving could lead to
litigation relating to accidents, deaths or bodily injuries, which could also have an adverse effect on the Company’s

business.

The national wireless Tower Policy could increase the Company’s costs or delay the expansiont of its networks,

In June 2007, Industry Canada released a Tower Policy (CPC-2-0-03) outlining an antenna siting policy that took
effect on January 1, 2008. The policy affects all parties that plan to install or modify an antenna system, including
PCS, cellular and broadcasting service providers. Among other things, the policy requires that antenna proponents
must consider the use of existing antenna structures before proposing new structures and owners of existing systems
must respond to sharing requests, Antenna proponents must also undertake public notification using defined
processes and must address local requirements and concerns. Certain types of antenna installations are excluded
fom the requirement to consult with local authorities and the public. Should the Company need to Jocate a tower but
are unable to secure appropriate cooperation agreements with other wireless providers or is unable to receive
municipal or public consent it could adversely affect the customer service provided to its customers, which may
adversely affect its financia] performance in the futare.
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and Uncertainties Related to the Offe and the Com *y Indebtednes

The Company’s substantia! debt could adversely affect its cask flow and prevent it from fulfilling its obligations
under the Notes.

The Company has now, and will continue to have after the Offering and the Additional Offering, a significant
amount of debt. As of December 31, 2010, assuming the Company had completed the offering of the Notes and the
Additional Debentures, the borrowings under its anticipated new Notes and Additional Debentures and the
repayment of the Credit Facility, it would have had approximately $300.8 million of total debt,

The Company’s substanhal amount of debt could have important material consequences to you. I-‘or example, it
could:

. make it more difficult for the Company to satisfy its obligations under the Notes and the Debentures;
. increase the Company vulnerability to general adverse economic and industry conditions;
. require the Company to dedicate a substantial portion of its cash flow from operations to make interest and

principal payment on its debt, limiting the availability of its cash flow to fund future capital expenditures
for existing or new markets, working capital and other general corporate purposes;

. limit the Company’s flexibility in planning for, or reacting to, changes in its business and the
telecommunications industry;

. fimit the Company's ability to purchase additional spectrum or develop new mctropohtan areas in the
future; .

. place the Company at a competitive disadvantage compared with competitors that have less debt; and

. limit the Company’s ability to borrow additional funds, even when necessary to maintain adequate
liquidity.,

Despite the Company’s anticipated Ievels of debt, it may still be able to incur substantially more debt. This conld
further exacerbate the risks associated with its substantial debt.

To service the Company’s debt, the Company will require a sipnificant amount of cash, which may not be
available to it.

The Compatny’s ability to meet its existing or future debt obligations and to reduce its indebtedness will depend on
its future performance and the other cash requirements of its business. The Company's performance, to a certain
extent, is subject to general economic conditions, financial, competitive, business, political, regulatory and other
factors that are beyond its control. In addition, the Company”s ability to borrow funds in the future to make payment
on its debt will depend on the satisfaction of covenants in the notes offered hereby, other debt agreements and other
agreements its may enter into in the future. Specifically, the Company will need to maintain certain financial ratios
and satisfy financial condition tests. The Company cannot assure you that it will generate sufficient cash flow from
operations or that fiture borrowings will be available to it under the Quadrangle Facility or from other sources in an
amount sufficient to enable it to repay all of its indebtedness timely, Disruptions in the capital or financial markets
or the general amount of debt refinancings oceurring at the same time could make it more difficult to obtain debt or
equity financing on reasonable terms or at all. The Company cannot assure you that it will be able to service its debt
or refinanice any or all of its indebtedness on favorable or commercially reasonable terms, or at all.

The Company may require additional capital in the future and no assurance can be given that such capital will
-be gvailable at all or available on terms acceptable to it.

The Company makes, and will continue to make, substantial capital expenditures related to purchasing additional

spectrum and planning for, or reacting to, changes in its business and the telecomraunications industry. Historically,

the Company has financed these expenditures through a combination of debt and equity. The Company may have
further capital requirements to the extent it decides to purchase additional spectrum, expand its activities and
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operations, or take advantage of opportunities for acquisitions, joint ventures or other business opportunities that
may be presented to it or of which it may become aware. In that regard, the proceeds from the Offering and the
Additional Offering that will be applied to the Company’s projects may not be sufficient. In addition, the Company
may inctr major unanticipated liabilities or expenses. There can be no assurance that the Company will be able to
obtain necessary financing in a timely manner on acceptable terms, if at all, should the need arise.

The Company may not have the ability to roise the funds necessary to flnance the change of control offer
required by the indentures governing the Notes and Debentures.

Upon the occurrence of certzin kinds of change of controf events, the Company will be required to offer to
repurchase all outstanding Notes and Debentures at 101% of the principal amount thereof plus accrued and unpaid
interest, if any, to the date of repurchase, unless all the Notes or Debeniures have been previously called for
redemption. Any holders of other debt securities that the Company may issue in the futuse may also have this right.
The Company’s failure to purchase tendered Notes or Debentures would constitute an event of default under the
indentures governing the Notes and Debentures, which in turn would constitute a default under other indebtedness.
It is possible that the Company would not have sufficient funds at the time of the change of control to make the
required purchase of the Notes and Debentures.

The rights of noteholders in the collateral may be adversely affected by the failure to perfect security interests in
the collateral and other issues generally associated with the realization of security interests in the collateral.

Applicable law requires that a security interest in certain tangible and intangible assets can only be properly
perfected and its priority retained through certain actions undertaken by the secured party. The liens on the
Collateral from time to time owned by the Company securing obligations under the notes may not be perfected if the
Collateral Agent has not taken the actions necessary to perfect any of those liens upon or prior to the issuance of the
notes. The inability or failure of the collateral agent to prompdy take all actions necessary to create properly
perfected security interests in the collateral may resuit in the loss of the priority, or a defect in the perfection, of the
securjty interest for the benefit of the noteholders to which they would have been otherwise entitled,

In addition, applicable law requires that certain property and rights acquired after the grant of a general security
interest can only be perfected at the time such property and rights are acquired and identified.

The Company may not be obligated to perfect the security interest of the noteholders in specified collateral. The

Company cannot assure you that the Collateral Agent will monitor, or that it will inform such collateral agent of, the
future acquisition of property and rights that constitute Collateral, and that the necessary action will be taken to
properly perfect the security interest in such after acquired Collateral. The Collateral Agent for the notes has no
obligation to monitor the acquisition of additional property or rights that constitute coliateral or the perfection of any
security interest. Such failure may result in the loss of the secunity interest in the Collateral or the priority of the
security interest in favour of the Notes against third parties. The security interest of the collateral agent could be
subject to practical challenges generally associated with the realization of secunty interests in the collateral. For
example, the Collateral Agent may need to obtain the consent of a third party to obtain or enforce a security interest
in an asset, The Company cannot assure you that the Collateral Agent will be able to obtain any such consent or that
the consents of any third parties will be given when required to facilitate a foreclosure ar enforcement on such
assets. As a result, the collateral agent may not have the ability to foreclose or enforce upon those assets and the
value of the Collateral may significantly decrease. In addition, if the Collateral Agent forecloses or enforces on the
Company's assets, it may constitute a change of control or assignment under its long-term or ofher contracts with its
customers, and the counterparties may be entitled to amend or tertninate the contracts, which could adversely affect
the value of the Coilateral.

Limitations on the ability to foreclose on the Collateral

Certain of the Collateral securing the Notes may not be transferrable. In particular, prior to a transfer of the
Spectrum Licenses, including upon enforcement of the security interest therein by the Collateral Agent, approval of
such transfer must be obtained from Industry Canada. There can be no assurance that such approval will be granted
and therefore, it may not be possible for the holders of the Notes to enforce theit security interest in the Spectrum
Licenses. As such, there may be practical probiems associated with the realization of the Collateraj Agent’s lien on
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the Collatera] generally.

Certain bankruptcy and insolvency lows may impair the trustee’s ability to receive payment and enforce remedies
under the Notes and Debentures.

The rights of the trustee to enforce remedies may be significantly impaired by the provisions of applicable Canadian
bankruptcy, insolvency, and other restructuring legislation if the Company becomes subject to such legislation. For
example, both the Bankrupicy and Insolvemcy Act (Canada} and the Companies’ Creditors Arrangement Act
(Canada) (the “CCAA") contain provisions enabling an “insolvent person” to obtain a stay of proceedings against
its creditors and others and to prepare and file a proposal or plan for consideration by all or some of its creditors to
be voted on by the various classes of its creditors. Such a propasal or plan, if accepted by the requisite majorities of
ereditors and approved by the court, may be binding on persons, such as holders of the Notes or Debentures, who
may not otherwise be willing to accept it. Moreover, this legislation permits, 1n certain circumstances, an inso}vent
debtor tg retain possession and administration of its property, even though it may be in default under the applicable
debt instrument.

The powers of the court under the Bankruptcy and Insolvency Act (Canada) and particularly under the CCAA have
been exercised broadly to protect a restructuring entity from actions taken by creditors and other parties,
Accordingly, if the Company were to become subject to snch Capadian bankruptey or insolvency legislation,
foliowing commencement of or during such 2 proceeding, payments under the Notes or Debentures may be stayed
or discontinued, the trustee may be unable to exercise its rights under the indenture (inciuding in relation to
Collateral securing the Notes} and holders of the notes may not be compensated for any defays in payments, if any,
of principal and interest.

If the Company were to file for protection under, or otherwise become subject to, a bankruptcy or restructuring
statute, the ability of the trustee and holders of the Notes to realize upon the Collateral will be subject to certain
bankruptcy and insolvency law limitations.

The ability of the Collateral Agent to realize upon the Collateral will be subject to certain bankruptcy and insolvency
law limitations if the Company were to file for protection under (or otherwise become subject to) a bankruptey or
restructuring Statute.

Under the CCAA, secured creditors may be stayed or prevented from repossessing their security from a debtor
company in a CCAA praceeding without approval from the court supervising the proceeding, and may be prevented
from disposing of security repossessed from such debtor without court approval. In CCAA proceedings, the debtor
may continue to retain collateral, including cash collateral, even though the debtor is in default under applicable debt
instruments. Courts under the CCAA have broad discretion, and may utilize this discretion to order in the Initial
Order that commences proceedings under the CCAA, or in subsequent orders, that the collateral held by a secured
creditar is not 1o be diminished in value during the CCAA proceedings.

However, this power is discretionary, and the Company cannot predict when, or whether, the Collateral Agent could
realize upon the Collateral, or whether, or to what extent, holders of Notes wouid be compensated for any delay in
payment or loss of value of the Collateral.

Canadian bankrupicy and insolvency laws or provincial preference or fraudulent transfer laws may offect the
validity and/or priority of the Notes, guarantees or Debentures.

Where a debtor deals with its property in a manner that prejudices its creditors (particutarly, where such debtor is or
becomes thereafter insolvent), such transactions by the debtor may be subject to challenge by creditors and the
scratiny of the court. Under Canadian federal and provincial Iaw, for example, there are a number of statutary means
ta challenge or void such fransactions, such as fraudulent transfer laws, preference laws and oppression laws, Where
a fransaction subject to challenge is held to be contrary to Canadian federal or provincial law, the transaction can be
voided or subject to a variety or other remedies, For example, under the Bankrupicy and Insolvenzy Act (Canada) a
voidable preference occurs when an insolvent person pays one or more creditors and such payment results in a
preference with respect to such creditors. Under the Bamkruptcy and Insolvency Act (Canada) a “transfer at
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undervalue” occurs where there is a transfer of property or provision of services by the debtor for which no value or
conspicuously less than fair market value is received. These and other statutory means to challenge transactions have

various prescribed “look back” periods, during which the transaction subject to attack must have taken place. In

certain circumstances, these “look back” periods may be unlimited.

Should the issuance of or the payment on the Notes or Debentures or any guarantees be subject to attack under these
preference and fraudulent transfer laws, the validity and/or priority of the Notes or Debentures or guarantees couid
be impaired.

The measures of insolvency for purposes of these preference and impeachable transaction laws will vary depending
upon the Jaw applied in any such proceeding and upon the valuation assumptions and methodology applied by the
court. Generally, however, a party would be considered insolvent if:

«  itis unable to meet its obligations as they generally become due;

= it has ceased meeting its current obligations in the ordinary course of business as they generally become
due; or

» the aggregate of its property is not, at a fair valuation, sufficient, or, if disposed at a fairly conducted sale
under legal process, would not be sufficient to enable payment of all its liabilities, due and accruing due.

The Company cannot assure you, however, as to what standard a court would apply in making the relevant
determinations or that a court would agree with its conclusions in this regard. Also, as a general matier, under
Canadian bankruptcy and insolvency law, an issuer’s liabilities in respect of the Notes or Debentures may, in the
event of a bankruptcy or insolvency proceeding or similar proceeding, rank junior to certain of such issuer’s debts
that may be entitled to ‘priority under the laws of such jurisdiction. For example, under Canadian bankruptcy and
insolvency laws, debts entitied to priority may include, but are not limited to, (i) employee-related claims; (ii)
pension-related claims; (iii) governmental claims, including taxing authorities; and (iv} costs of administration of the
baniauptey orf insolvency proceeding including counsel costs, In addition, in some jurisdictions, an examiner,
administrator or representative counsel may be required or appointed to consider the interests of third parties
(including, for example, employees) or the best interests of the relevant company in connection with the proceeding.
In certain cases, the ability of a holder t¢ collect interest accruing on the Notes or Debentures in respeet of any
period after the commencement of bankruptey or insolvency proceedings may be iimited.

The value of the Collateral securing the Notes may not be sufficient fo secure post-petition interest.

In the event of a bankruptcy, liquidation, dissolution, reorganization or similar proceeding against the Company,
holders of the Notes will only be entitled to post-petition interest under Canadian insolvency laws to the extent that
the value of their security interest in the Collateral is greater than their pre-bankruptey claim. Holders of the Notes
that have a security interest in collateral with a2 value equal or less than their pre-bankruptcy claim will not be
entitled to post-petition interest under Canadian insolvency laws. Ne appraisal of the fair market value of the
Collateral has been prepared in connection with the Offering and therefore the value of the noteholders’ interest in
the collateral may not equal or exceed the principal amount of the Notes.

The Collateral is subject to casualty risks, which may limit your ability to recover as a secured creditor if there
are losses to the Collateral, and which may have an adverse impact on the Company’s operations and results,

The indenture governing the Notes and the secarity documents will require the Company to maintain adequate
insurance or otherwise insure against risks to the extent customary for companies in the same or similar business
operating in the same or similar locations. There are, however, certain losses, including losses resulting from
terrorist acts that may be either uninsurable or not economically insurable, in whole or in part, As a result, in the
event of a loss of all or part of the Company”s assets, the Company canfot assure you that the insurance proceeds
will compensate us fully for its losses. If there is a total or partial loss of any of the Collateral, the Company cannot
assure you that any insurance proceeds received by it will be sufficient to satisfy all of its obligations, including the
Notes. y
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In addition, a loss of collateral would impact the Company’s opetations, which could Hmit its ability to pay
obligations due on the Notes,

The Notes are denominated in Canadlan dollars, and all payments in respect of the Notes are to be in Canadian
dollars, which exposes U.S, purchasers of the Notes or Debentures to certain exchange rote risks,

An investment in the Notes or Debentures, which are denominated in, and all payments in respect of which are to be
made in, Canadian dollars entails significant risks to a U.S. purchaser or an investor whose fimctional currency is the
17.8. dollar, which risks are not associated with a similar investment in a security denominated in U.S, doilars. Such
risks nclude, without limitation, the possibility of significant changes in rates of exchange between the U.S. dollar
and the Canadian dollar and the possibility of the imposition or modification of foreign exchange controls with
respect to the Canadian dollar, Such risks generally depend on economic and political events over which the
Company has no control. In recent years, rates of exchange for certain currencies have been highly volatile and such
volatility may be expected to continue in the future. Fluctuations in any particular exchange rate that have ocourred
in the past are not necessarily indicative, however, of flucteations in such rate that may oceur during the term of the
Notes ar Debentures. Depreciation of the Canadian dollar against the U.S. dollar could result in a decrease in the
effective yield of the Notes or Debentures and, in certain circumstances, could result in a loss to the investor on a
1.8, doliar basis. The description of foreign cwrrency risks does not describe all the risks of an investment in
securities denominated in a currency other than LS. dollars. Prospective investors should consult their own
financial and legal advisors as to the risks involved in an investment in the Notes or Debentures.

There is no public market for the Company’s Notes or Debentures.

There is currently no established trading market for the Notes or Debentures. The Notes and Debentures will not be -

Jisted on any exchange or quotation system and consequently, there is no market through which the Notes or
Debentures may be sold and purchasers may not be abie to resell their Notes ar Debentures. This may affect the
price of the Notes or Debentures in the secondary market, the liquidity of the Notes or Debentures and the
transparency of trading prices. The Company has been informed by the Underwriters that they currently intend to
make a market in the Notes or Debentures. However, they are under no obligation to do so, and, if they do make a
market in the Notes or Debentures, they may cease their marketmaking at any time without notice. Accordingly, the
Company cannot assure you of the liquidity of the market for the Nates or Debentures or the prices at which you
may be able to seil the Notes or Debentures. The liquidity of any market for the Notes or Debentures will depend
upon the number of bolders of the Notes, the interest of securities dealers in making a market in the Notes or
Debentures, prevailing interest rates, the market for similar securities and other factars, including general economic
conditions, the Company’s financial condition and performance, and its prospects.

You may only transfer your Notes or Debentures in a transaction exempt from the applicable securities laws of
the provinces or territories of Canada. In the United States, you may only transfer the Notes or Debentures in a
transaction registered under or exempt from the registration reguirements of the 1933 Act.

The Company is relying on exemptions from applicable Canadian provincial securities lJaws to offer and sel] the
Notes and Debentures. The Notes and Debentures may not be sold, directly or indirectly, in Canada except in
accordance with applicable securities laws of the provinces and temitories of Canada. In addition, the Company is
not, and does not currently intend to become, & reporting issuer in Canada. As a result, the Notes and Debentures
offered hereby are subject to restrictions on transfer and are not, and will not become, freely tradable in Canada, In
addition, the Company is relying upon an exemption from registration under the 1933 Act and applicable state
securities [aws to offer the Notes and Debentures within the United States and to U.S. persons. The Notes and
Debentures may be transferred or resold only in a transaction registered under, or exempt from, the 1933 Act and
applicable state securities Jaws. The absence of an active market for the Notes and Debentures could adversely affect
the market price and liquidity of the Notes and Debentures, Moreover, the market for non-investment grade debt has
historically, incliding recently, been subjéct to disruptions that have caused volatility in prices, It is possible that the
market for the Notes and Debentures will be subject to disruptions. Any such disruptions may have a negative effect
on your ability to sell the Notes or and Debentures regardless of its prospects and financial performance.
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ILS. investors In the Notes or Debentures mey have difficultles enforcing civil liabilitles.

" The Company is incorporated under the Jaws of the Province of Ontario. Substantially all of its directors, controlling
persons and officers, as well as certain of the experts named in this offering memorandum, are residents of Canada
or other jurisdictions outside the United States, and all or a substantial portion of their assets and substantially al] of
its assets are Iocated outside the United States. It may be difficult for holders of Notes or Debentures to effect
service of process within the United States upon directors, officers and experts whe are not residents of the United
States or to enforce against the Company or them in the United States upon judgments of courts of the United States
predicated upon civil liability under U.S. federal or state securities laws or other laws of the United States. In
addition, there is doubt as to the enforceability in Canada against the Company or against its directors, officers and
experts who are not residents of the UJnited States, in original actions or in actions for enforcement of judgments of
courts ofthe United States, of liabilities predicated solely upon U.S. federal or state securities laws.

Restrictive covenants in the Company’s outstanding debt instruments may reduce its operating and financial
Slexibility, which may prevent it from capitalizing on certain business opportunities.

The terms of the Company’s existing indebtedness contain 2 number of operating and financial covenants restricting
its ability to, among other things:

= incur additional debt, including guarantees by its restricted subsidiaries;
»  pay dividends and make other restricted payments;

= create or permit certain liens;

= use the proceeds from sales of assets and subsidiary stock; "

+  create or permit restrictions on the ability of the Company’s restricted subsidiaries, if any, to pay dividends
or make other distributions; \

- engage in cerfain transactions with affiliates;
«  enter into sale and leaseback transactions; and
= enter into mergers, consolidations and transfers of all or substantially all of the Company’s assets,

The Company’s failure to comply with these covenants could resuit in an event of default which could, if not cured
or waived, resuit in an acceleration of its debt and cause cross-defauits under its other debt. If the Company's
indebtedness is accelerated, it may not be abie to repay its indebtedness or borrow sufficient funds to refinance it,
and any such prepayment or refinancing could adversely affect its financial condition. In addition, if the Company
incurs additional debt in the future, it may be subject to additional covenants, which may be mare restrictive than
those to which it is currently subject. Even if the Company is able to comply with all applicable covenants, the
restrictions on its ability to manage its business in its sole discretion could adversely affect its business by, among
other things, limiting its ability to take advantage of financings, mergers, acquisitions and other corporate
opportunities that it believe would be beneficial to it.

The Company’s success depends on important contributions made by its shareholders.

The Company believes that its current and future success depends in large part on the continued comumitment of its
sharcholders to provide important resources and support to its management personnel, including industry experience
and relationships, financial resources and access to capital. There can be no assurance that the Company’s
sharcholders will remain active and invested in its business and iis operations, or that they will continue to provide
sach resowrces, which could materially and adversely affect its operations.
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The Company Is controlled by Quadrangle and Obelysk,

The Company is, indirectly, owned by two shareholders, Quadrangle and Obelysk , whose interests may conflict
with the interests of the holders of its Notes or Dehentures. In addition, actions taken by the Company’s
shareholders, as well as their financial condition, matters over which it has no control, may affect it.

Risks apd Uncertainties Related to the Additionaj Offering and the Additional Debentures

The Additional Debentures will be unsecured and effectively subordinated to the Company’s existing and future
secured indebledness and structurally subordinated to any future indebtedness and other Habilities of its non-
guarantor subsidiaries.

The Additional Debentures will be subordinated in the manner described in the section of this offering memorandum
titled “Description of the Debentures —~ Ranking and Subordination™

If the Company or a subsidiary goarantor is declared bankrupt, becomes insolvent or is liquidated or reorganized,
any secured debt of the Company, including under the Notes, or that subsidiary guarantor will be entitled to be paid
in full from its assets or the assets of the guarantor, as applicable, securing that debt before any payment may be
made with respect to the Additional Debentures or the affected guarantees. Holders of the Additional Debentures
will participate ratably in any remaining assets with all holders of the Company’s unsecured indebtedness that does
not rank junior to the Additional Debentures, including all of the Company’s other general creditors, based upon the
respective amounts owed to each holder or creditor. In any of the foregoing events, there may not be sufficient assets
to pay the indebtedness and other obligations that rank senior to the Additional Debentures and the amounts due on
the Additional Debentures. As a result, holders of the Additional Debentures would likely receive less, ratably, than
holders of secured indebtedness. It is possible that there will be no assets from which claims of holders of the
Additional Debentures can be satisfied.

In addition, creditors of current and future subsidiaries that do not guarantee the Additional Debentures will have
claims, with respect to the assets of those subsidiaries, that rank structurally senior to the Additional Debentures, In
the event of any distribution or payment of assets of such subsidiaries in any dissolution, winding up, liquidation,
reorganization, or other bankruptcy proceeding, the claims of those creditors must be satisfied prior to making any
such distribution or payment to us in respect of its direct or indirect equity interests in such subsidiaries.

LEGAL MATTERS

Certain legal matters in connection with this offering will be passed upon for the Company by Stikeman Elliott LLP,
Toronto, Ontario, and for the Underwriters by Goodmans LLP. ’

INDEPENDENT ACCOUNTANTS

The financial statements of the Company for the years ended December 31, 2009 and December 31, 2010, have been
audited by PricewaterhouseCoopers LLP, Chartered Accountants.

STATUTORY RIGHTS OF ACTION FOR DAMAGES OR RESCISSION

Purchasers of Notes in Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia, Ontario, Prince
Edward Island, and Saskatchewan have statutory rights of action that are described beiow, Purchasers of Notes 2nd
Additional Debentures in Alberta, British Columbia, and Québec will be entitied to contractual rights of action for
damages or rescission similar to the statutory rights provided to purchasers in Ontario. These rights are in addition
to, and do not derogate from, any other right or remedy that purchasers may have at law.

The following summary is subject to the express provisions of the relevant securities legisiation and the rules,
regulations, and instruments applicable in Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia,
Ontario, Prince Edward Island, and Saskatchewan, which may. contain other limitations and statatory defences on
which the issuer may rely.
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For the purposes of the following, “Mlsreprasenl‘.ntlon” means {a) an untrue statement of 2 material fact, (b) an
omission to state a material fact that is required to be stated, or (c) an omission to state a matenal fact that is
necessary to be stated in order fnr a statement not to be mlsleadmg

Manitobs

If an offering memorandum contains a Misrepresentation, a purchaser who purchases a secirity offered by the
offering memorandum is desmed to have relied on the representation if it was a Misrepresentation at the time of
purchase and has a right of action for damages against

(a

b

the issuer, and
) every director of the issuer at the date of the offering memorandum, and
(if) ' aright of rescission against the issuer,

and if the purchaser chooses to exercise a right of rescission against the issuer, the purchaser has
no right of action for damages.

No person or company is liable for a Misrepresentation contained in an offering memorandum if the person or
company proves that the purchaser had knowledge of the Misrepresentation, and no person or company other than
the issuer is liabie for 2 Misrepresentation contained in an offering memorandum

(a)

®

(e}

@

if the person or company proves

@) that the offering memorandum was sent to the purchaser without the person;s or
company’s knowledge or consent, and

(ii) that, after becoming aware that it was sent, the person or company promptly gave
reasonable notice to the issuer that it was sent without the person’s or company’s
knowledge and consent;

if the person or company proves that, after becoming aware of the Misrepresentation, the person or
company withdrew the person’s or company's consent to the offering memorandum and gave
reasonable notice to the issuer of the withdrawal and the reason for it;

if, with respect to any part of the offering memorandum purporting to be made on the authority of
an expert or to be a copy of, or an extract from, an expert’s report, opinion, or statement, the
perscn or company proves that the person or company did not have any reasonable grounds to
believe and did not believe that

@ there had been a Misrepresentation, or

(ii) the relevant part of the offering memorandum

(A) did not fairly represent the expett’s report, opinion, or statement, or

(B) was not a fair copy of, or an extract ﬁ‘om, the expert’s report, opinion, or
statement; or

with respect to any part of the offering memorandum not purporting to be made on an expert’s

anthorify and not purporting to be a copy of, or an extract from, an expert’s report, opimion, or
Statement, uniess the person or company
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@ did not conduct an investigation sufficient to provide reasonable grounds for a belief that
there bad been no Misrepresentation, or

(i)  believed there had been a Misrepresentation.

The right of action is subject to the following limitations:

(2) the amount recoversble shall not exceed the price at which the securities were offered under the
offering memorandum; and

(b} in an action for damages, the defendant is not liable for all or any part of the damages that the
defendant proves do not represent the depreciation in value of the security as a result of the
Misrepresentstion.

No action may be commenced to enforce a right of action

(2) in the case of an action for rescission, more than 180 days after the day of the transaction that gave
rise to the cause of action, or

(b) in anjr other case, more than

@ 180 days after the day that the plaintiff first had knowledge of the facts giving rise (o the
cause of action, or

(i) two years afier the day of the transaction that gave rise to the cause of action,
whichever occurs earlier.

New Brunswick

If an offering memorandum provided to a purchaser of secunities cortains a Misrepresentation, the purchaser shall
be deemed to have relied on the Misrepresentation if it was a Misrepresentation at the time of purchase, and

(a) the purchaser has a right of action for damages against the issuer, or

(b) the purchaser may elect to exercise a right of rescission against the issuer, in which case the
purchaser shall have no right of action for damages.

The right of action is subject to the following limitations:

(a) no person is liable for a Misrepresentation if the person proves that the purchaser purchased the
securities with knowledge of the Misrepresentation;

®) in an action for damages, the defendant is not liabie for all or any portion of the damages that the
- defendant proves do not represent the depreciation in value of the securities as a resuit of the
Misrepresentation relied on; and
{c) in no case shall the amount recoverable exceed the price at which the securities were offered.

Ng action shzll be commenced to enfores a right of action more than

{a) in the case of an action for rescission, 180 days after the date of the transaction that gave rise to the
cause of action, or )

)] in the case of any action other than an action for rescission, the earlier of
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() cne year after the plaintiff first had knowledge of the facts giving rise to the cause of
action, and
(ii) six years after the date of the transaction that gave rise to the cause of the action.
Newfoundiand and Labrador

If an offering memorandurn contains a Misrepresentation when a person or company purchases a security offered by
the offering memorandum, the purchaser has, without regard to whether the purchaser relied on the
Mistepresentation, a right of action

(a)

(b}

for damages against
() the issuer, and
(i) every director of the issuer at the date of the offering memorandum, and

for rescission against the issuer,

and if the purchaser elests to exercise a right of rescission against the issuer, the purchaser has no right of action for

damages.

A person or company shall not be liable for a Misrepresentation contained in an offering memorandum if the person
or company proves that the purchaser had knowledge of the Misrepresentation, and a person or company other than
the issuer shall not be liable for a Misrepresentation contained in an offering memorandum

(a)

(b)

@

()

if the person or company proves that the offering memorandum was sent to the purchaser without
the person’s or company's knowledge or consent and that, on becoming aware of its being sent,
the person or company promptly gave reasonable notice to the issuer that it was sent without the
knowledge and consent of the person or company;

if the person or company proves that the person or company, on becoming aware of the
Misrepresentation in the offering memorandum, withdrew the person’s or company’s consent to
the offering memorandum and gave reasonable notice to the issuer of the withdrawal and the
reason for it;

if, with respect to any part of the offering memorandum purporting to be made on the authority of
an expert or purporting to be a copy of, or an extract from, a report, opinion, or statement of an
expert, the person or company proves that the person or company did not have any reasonable
grounds to believe and did not believe that

@) there had been a Misrepresentation, or

(ii) the relevant part of the offering memorandum

(A)  did not fairly represent the report, opinion, or statement of the expert, or

(B) was not a fair copy of, or an exiract from, the report, opinion, or statement of the
expert; and

with respect to any part of the offering memorandum not purporting to be tnade on the authority of

an expert and not purporting to be a copy of, or an extract from, a report, opinion, or statement of
an expert, unless the person or company
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(i did not conduct an investigation sufficient to provide reasonable grounds for a belief that
there had been no Misrepresentation, or

(i) believed there had been a Misrepresentation.
The right of action is subject to the following limitatiots:

(2) the amount recoverable shall not exceed the price at which the securities were offered under the
offering memorapdurn; and

(b} in an action for damages, the defendant is not liable for all or any part of the damages that the
defendant proves do not represent the depreciation in value of the security as a resuit of the
Misrepresentation.

An action shall not be started to enforce @ right of action morethan

(a) in the case of an action for rescission, 180 days after the date of the transaction that gave rise to
the cause of action, or

(c) in the case of an action other than an action for rescission, the earlier of
£} 189 days after the plaintiff first had knowledge of the facts giving rise to the cause of
action, or
{ii) three years after the date of the transaction that gave rise to the cause of action.
Nova Scotia

If an offering memorandum sent or delivered to a purchaser contains a Misrepresentation, a purchaser who
purchases a security referred to in it is deemed to have relied on that Mistepresentation, if it was a Misrepresentation
at the time of purchase, and

(a) has a right of action for damages against

(b) the seller, and

(c) every director of the seller at the date of the offering memorandum, or
(d) may elect to exercise a right of rescission against the seller, in which case the purchaser has no
right of action for damages.

No person or company is liable for a Misrepresentation contained in an offering memorandum if the person or
company proves that the purchaser purchased the securities with knowledge of the Misrepresentation, and no person
or company other than the issuer is liable for a Misrepresentation contained in an offering memorandum if the
person or company proves that

{a) the offering memorandum was sent or delivered to the purchaser without the person’s or
company's knowledge or consent and that, on becoming aware of its delivery, the person or
company gave reascnable general notice that it was delivered without the person’s or company's
knowledge or consent; '

(b) after delivery of the offering memorandum and before the purchase of the securities by the
purchaser, on becoming aware of any Misrepresentation in the offering memorandum, the person
or company withdrew the person’s or company’s consent to the offering memorandum and gave
reasonable general notice of the withdrawal and th e reason for it; or
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{c) with respect to eny part of the offering memorandum purporting
G) to be made on the anthority of an expert, or
(ii) to be a copy of, or an extract from, a report, an opinion, or a statement of an expert,
(iii) the person or company had no reasonable grounds to believe and did not believe that
(iv) there had been a Misrepresentation, or
{v) the relevant part of the offering memorandum
(A)  did not fairly represent the report, opinion, or statement of the expert, or

{B)  was not a fair copy of, or an extract from, the report, opinion, or staternent of the
expert.

No person or company is liable with respect to any part of an offering memorandum or amendment to the offering
memorandum not purporting

(a) to be made on the authority of an expert, or
(b) to be a copy of, or an extract from, a report, opinion, or statement of an expert,
unless the person or company

(a) failed to conduct a reasonable investigation to provide reasonable grounds for a belief that there
had been no Misrepresentation, or

(b) believed that there had been a Misrepresentation.

The right of action is subject to the following limitations;

(2) in an action for damages, the defendant is not liable for all or any part of the damages that the
defendant proves does not represent the depreciation in value of the security resulting from the
Misrepresentation;

{b) the amount recoverable by a plaintiff may not exceed the price at which the securities were offered

under the offering memorandum; and

(c) no action shall be commenced to enforce the right more than 120 days after the date on which
payment was made for the securities,

Ontario
If an offering memorandum contains a Misrepresentation, a purchaser who purchases z ‘security offered by the
offering memorandum during the period of distribution has, without regard to whether the purchaser relied on the
Misrepresentation, the following rights:

{a) the ﬁurchaser has a right of action for damages against the issuer; and

(b) the purchaser may elect to exercise a right of rescission against the issuer, and if the purchaser
exercises this right, the purchaser ceases to have a right of action for damages agginst the issuer,

Theright of action is subjest to the following limitations:
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(2)

(®)

(©)
(d)

no person or company is lable for a Misrepresentation in an offering memorandum if he, she, or it
proves that the purchaser purchased the securities with knowledge of the Misrepresentation;

in an action for damages, the defendant is not liable for all or any portion of the damages that the
defendant proves do not represent the depreciation in value of the security as a result of the
Misrepresentation relied upon;

in no case shall the amount recoverable exceed the price at which the securities were offered; and

if the offering memorandum is delivered to a purchaser to whom securities are distributed, the
right of action is applicable unless the purchaser i is

6] an association governed by the Cooperative Credit Associations Act (Canada) or a central
cooperative credit society for which an order has been made under that Act;

{ii) a bank, loan corporation, trust company, trust corporation, inswance company, treasury
branch, credit union, caisse populaire, financial services corporation, or league that, in
each case, is authorized by an enactment of Canada or a jurisdicton of Canada to carry
on business in Canada or a jurisdiction of Canada;

{iii) an authorized foreign bank named in Schedule ITI of the Bank Act (Canada);

{iv) the Business Development Bank of Canada incorporated under the Business
Development Bank of Canada Act (Canada); or

(v} a subsidiary of any person referred to in paragraphs (i), (i), (iii), and (iv), if the person
owns all of the voting securities of the subsidiary, except the voting securities required
by law to be owned by the directors of that subsidiary.

No action shall be commenced to enforce a right more than

{2) in the case of an action for rescission, 130 days after the date of the transaction that gave rise to
the cause of action, or
(b) in the case of any action other than an action for rescission, the earlier of
(i) 180 days after the plaintiff first had knowledge of the facts giving rise to the cause of
action, or
(ii) three years after the date of the transaction that gave rise to the cause of action.
Prince Edward Island

If an offering memorandutn contains a Misrepresentation, a purchaser who purchases a security offered by the
offering memorandurn during the period of distribution

(@)

®)

has, without regard to.whether the purchaser relied on the Misrepresentation, a right of action for
damages against

{i) the issuer, and
(if) every director of the issuer at the date of the offering memorandum, and

has a nght of action for rescission against the issuer,
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and if the purchaser elects to exercise a right of action for rescission, the purchaser shall have no right of action for
damages.

A person is not lisble for a Misrepresentation contained in an offering memorandum if the person proves that the
purchaser purchased the securities with kmowledge of the Misrepresentation, and a person other than the issuer is not
liable for 2 Misrepresentation contained in an offering memorandum if the person proves that

{a) the offering memorandum was sent to the purchaser without the person’s knowledge or consent
and that, on becoming aware of its being sent, the person had promptly given reasonable notice to
the issuer that it had been sent without the knowledge and consent of the person;

() the person, on becoming aware of the Misrepresentation in the offering memorandum, had
withdrawn the person’s consent to the offering memorandum and had given reasonabie notice to
the issuer of the withdrawal and the reason for it; or

(c) with respect to any part of the offering memorandum purporting to be roade on the authority of an
expert or purporting to be a copy of, or an extract from, a report, statement, or opinion of an
expert, the person had no reasonable grounds to believe and did not believe that
® there had been a misrepresentation, or
{ii) the relevant part of the offering memorandum

(A)  did not fairly represent the report, statement, or opinion of the expert, or

(B) was not a fair copy of, or an extract from, the report, statement, or opinion of the
expert.

A person other than the issuer is not liable with respect to any part of an offering memorandum not purporting to be
made on the authority of an expert and not purporting to be a copy of, or an extract from, a report, statement, or
opinion of an expert, uniess the person

(a) fatled to conduct a reasonabie investigation to provide reasonable grounds for a belief that there
had been no Misrepresentation, or

(b believed that there had been a Misrepresentation.
The right of action is subject to the following limitations:

(2) in an action for damages, the defendant is not liable for any damages that the defendant proves do
not represent the depreciation in value of the security resulting from the Misrepresentation; and

(b) the amount recoverable by a plaintiff must not exceed the price at which the securities purchased
by the plaintiff were offered.

No action may be commenced to enforce a right more than

{a) in the case of an action for rescission, 180 days after the date of the transaction that gave rise to
the cause of action, or

(b in the case of any action other than an action fpr rescission,

{0 18G days after the plaintiff first had knowledge of the facts giving rise to the cause of
action, or .
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(ii) three years after the date of the transaction giving rise to the cause of action,
whichever period expires first.
Saskatchewan
If an offering memorandum sent or delivered to a purchaser contains a Misrepresentation, a purchaser who

plurchases a security covered by the offering memorandum has, without regard to whether the purchaser relied on the
Misrepresentation, a right of action for damages against

{a) the issuer,

()] every promoter and director of the issuer at the time the offering memorandwm was sent or
delivered, '

(c) every person or compahy whose consent has been filed respecting the offering, but only with
respect to reports, opinions, or statements that have been made by them, and

(d) every person who or company that sells securities on behalf of the issuer under the offering
memorandum.

If a purchaser purchased the security from the issuer, the purchaser may elect to exercise a right of rescission against
the issuer and, when the purchaser so elects, the purchaser shall have no right of action for damages against the

issuer. .

No person or company is liable for a Misrepresentation contained in an offering memorandum if the person or
company proves that the purchaser purchased the securities with knowiedge of the Misrepresentation, and no person
of company other than the issuer is Hable for a Misrepresentation contained in an offering memorandum if the
person or company proves that

(a} the offering memorandum was sent or delivered without the person’s or company’s knowledge or
consent and that, on becoming aware of its being sent or delivered, the person or company
immediately gave reasonable general notice that it was so sent or delivered;

(b) after the filing of the offering memorandum and before the purchase of the securities by the
purchaser, on becoming aware of any Misrepresentation in the offering memorandum, the person
or company withdrew the person’s or company’s consent to it and gave reasonable general notice
of the person’s or company’s withdrawal and the reason for it;

(c) with respect to any part of the offering memorandum purporting to be made on the authority of an
expert or purporting to be a copy of or an extract from a report, opinion, or statement of an expert,
the person or company had no reascnable grounds to believe and did not believe that

@ there had been a Misrepresentation,

(ii) the part of the offering memorandum did not fairly represent the report, opinion, or
statement of the expert, or

(iii) the part of the offering memorandwm was not a fair copy of or extract from the report,
opinion, or statement of the expert; .

(d) with respect to any part of the offering memorandum purporting to be made on the person’s or
company's own authority as an expert or purporting to be a copy of or an extract from the person’s
or company’s oWn report, opinion, or staternent as an expert that contains a Misrepresentation
attributable to failure to represent fairly his, her, or its report, opinion, or statement as an expert
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)] the person or company had, after reasonable investigation, reasonable grounds to believe,

and did believe, that the part of the offeriug memorandam fairly represented the person’s

or company’s report, opinion, or statement, or

@n on becoming aware that the part of the offering memorandum did not fairly represent the
person’s or company's report, opinion, or statement as an expert, the person or company
immediately advised the Saskatchewan Securities Comrpission and gave reasonable
general notice that such use bad been made of it and that the person or company would
not be responsible for that part of the offering memorandum.

The right of action is subject to the following liritations:

(2)

(6

©

(d)

(e)

no person or company, other than the issuer, is liable for any part of the offering memorandum
purporting to be made on the person’s or company’s own autherity as an expert or purporting o be
a copy of or an extract ffom the person’s or company’s own report, opinion, or statement as an
expert unless the persan or company

(i) failed to conduct 2 reasonable investigation sufficient to provide reasonable grounds for a
belief that there had been no Misrepresentation, or

(i) believed there had been a Misrepresentation;

no person or company other than the issuer is Yable for any part of the offering memorandum not
purporting to be made on the authority of ag expert and not purporting to be a copy of or an extract
from a report, opinion, or statement of an expert unless the person or company

() failed to conduct a reasonable investigation sufficient to provide reasonable grounds for a
belief that there had been no Misrepresentation, or

(ii) believed there had been a Misrepresentation;

a person or company is not liable if that person or company can establish that hé, she, or it cannot
reasonably be expected to have had knowledge of any Misrepresentation in the offering
memorandum,;

in an action for damages, the defendant is not liable for all or any portion of the damages that he,
she, or it proves do not represent the depreciation in value of the security resulting from the
Misrepresentation relied on; and

in no case shall the amount recoverable exceed the price at which the securities were offered to the
public, :

No action shall be commenced to enforce a nght more than

(@)

®

in the case of an action for rescission, 180 days after the date of the transaction that gave rise to
the cause of action, or

in the case of any action other than an action for rescission, the earlier of

D one year after the plaintiff first had knowledge of the facts giving rise to the cause of
action, or

(i) six years after the date of the transaction that gave rise to the cause of action.
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PRICEWATERHOUSE(QOPERS

PricewaterhouseCoopers LLP
Chartered Accountanty
POBox 82

Royal Trust Tower, Suite 3000
Toronto-Dominjon Ceatre
Toronto, Ontario

Canada M5K 1GR

March 30, 2011 Telephone +1 416 863 1133
Facsimile +1 416 365 8215

Independent Auditor’s Report

To the Board of Directors of
Dats and Audio-Visual Enterprises Holdings Inc.

We have audited the accompanying consolidated financial statements of Data & Audio-Visual Enterprises
Holding Inc. (the Company) and its subsidiaries, which comprise the consolidated balance shest as at

December 31, 2010, the consolidated statements of comprehensive incotne, changes in equity and cash fiows for
the vear then ended, and the related notes including a summary of significant accounting policies.

Management’s responsibility for the consolidated financial statements

Management is responsible for the preparation and fair presentation of these consolidated financial statements in
accordance with International Financial Reporting Standards, and for such interna) control as management
deterrnines is necessary to enable the preparation of consolidated ﬁnanclal statements that are free from material
misstatement, whether due to fraud or error,

Auditor’s responsibility
Our responsibility is to express an opinion on these consolidated financial statements based on our audit. We

conducted our audit in accordance with Caradian generally accepted auditing standards. Those standards require
that we comply with ethical requirements and plan and petform the audit to obtain reasonable assurance about
whether the consolidated financial staternents are free from material misstatement.

An audit involves performing procedures to obtair andit evidence about the amounts and disclosures in the
consolidated financial statements. The procedures selected depend on the auditor's judgment, including the
assessment of the risks of materjal misstatement of the consolidated financial statements, whether due to frand or
error. In making those risk assessrnents, the auditor considers internal control relevant to the entity’s preparation
and fair presentation of the consolidated financial statements in order to design audit procedures that are
appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the
entity’s internal control. An audit also includes evaluating the appropriateness of accounting policies used and the
reasonableness of accounting estimates made by management, as well as evaluating the overall presentation of
the consolidated financial statements,

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our audit
opinion.

“PricewaterhouseCoopers™ refers to PricewaterhouseCoopers LLP, an Ontario limited lizbility partnership, which is 2 member figm of
PritewsterhouseCoopers International Limited, each member firm of which is & separate legal entity.
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PRICEAVATERHOUSE(COPERS

Opinion ‘
In cur opinior, the consolidated financial statements present fairly, in all material respects, the financial position
of the Company and its subsidiaries as at December 31, 2010 and the results of their financial performance and

their cash flows for the year then ended in accordance with International Financial Reporting Standards.

W@M LL”P

Chartered Accountants, Licensed Public Accountants
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Data and Audio-Visual Enterprises Holdings Inc.

Consolidated Balance Sheet

Asy at December 31, 2010

2010 2009

$ S

Assets
Non-current assets
Intangible asscts (note 9 247,502,934 246917,513
Property, plant and equipment {note 8} 84,454,833 21,377,496
Tetal nen-current assets 331,957,767 268,295,009
Current asscts
Inventory (note 7) 687,967 -
Trade and other receivables {note 6) 16,113,850 844,754
Prepaid expenses (note 5) 2,895,860 754,926
Cash and cash equivalents 16,772,115 95,290,959
Total current assets 36,469,792 96,890,636
Total assets 368,427,559 365,185,648
Equity
Ordinary shares {note 12} 250,000,010 250,000,010
Other reserves (note 12) 35,201,821 34,545,559
Retained losses (note 13) (121,203,206) (25,174,016)
Total equity 164,998,625 259,371,553
Liabilities
Non-current liabilities
Botrowings (note 11} 172,512,650 95,356,785
Current liabilities
‘Trade and other payables (note 10) 30,916,284 10,457,310
Total equity and liabilities 368,427,559 365,185,648

v the Board of Directors

Director

-y

Director

The accompanying notes are an integral part of these consolidated ﬂnanci%?ts,
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Data and Audio-Visnal Enterprises Holdings Inc.
Consolidated Statement of Cornprehensive Income
For the year ended December 31, 2010

2010 2009

§ $

Revenue 9,219,568 -

Cost of services and hardware (15,237,338) -
Operating expenses (note 16) . (68,189,858) (14,236,647)
Operating loss . (74,207,628) (14,236,647)
Finance income 276,848 19,607
Finance costs (note 11) {22,098,410) (1,597,381)
Laoss for the year (96,029,190) (15,814,421)
Other comprehensive income (Joss) - -
Total comprehensive loss for the year (96,029,190} (15,814,421)

The accompanying notes are an integral part of these consolidated financial statements.
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Data and Audio-Visual Enterprises Holdings Inc.

Consolidated Statement of Changes in Equity

For the year ended December 31, 2010

Balance as at Janunary 1, 2009

Issuance of ordinary shares (note 12)
Issuance of convertible debentures -
equity component (note 1i)
Issuance of debentures - equity
component {(note 11)
Share-based payments (note 17)
Loss for the year

Balance as at December 31, 2009

Share-based payments (note 17)
Loss for the year

Balance as at December 31, 2010

Ordinary shares
Number Share Other Retained Tota)
of shares capital reserves Iosses equity
5 3 §
25,000,001 250,000,010 7,730,000 {9,359,595) 248370415
200,000 - 2,000,000 - 2,000,000
- - 12,766,539 - 12,766,539
- - 11,369,020 - 11,369,020
- - 680,000 - 680,000
- - - (15814421) (15,814,421)
25,200,001 250,000,010 34,545,559 {25,174,016) 259,371,553
- - 1,656,262 - 1,656,262
- - - (96,029,150)  (96,029,190)
25,200,001 250,000,010 36,201,821 (121,203.206) 164,998,625
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Data and Audio-Visual Enterprises Holdings Inc.

Consolidated Statement of Cash Flows
For the year ended December 31, 2010

298

Cash flow from operating activities
Loss for the year
Items not affecting cash
Amortization of property, plant and equipment
Amortization of intangible assets - definite life
Share-based payments (note 17)
Accrued interest, accretion and amortization of financing cost
Changes in non-cash working capital balances
Trade and other receivables
Prepaid expenses and other assets
Inventories
Trade and other payables

Cash flow from investing activities
Purchase of intangible assets (note 9)
Purchase of property, plant and equipment (note 8)

Cash flow from financing activities

Proceeds from issuance of convertible debentures and ordinary shares
Proceeds from issuance of debentures

Proceeds from credit facility (note 11)

Net change in cash and cash equivalents
Cash and cash equivalents - Beginning of year

Cash and cash equivalents - End of year

2010 2009 -
$ $
(96,029,190) (15,814,421)
5,620,263 4,670
122,434 425
1,656,262 680,000
20,317,191 -
(15,269,097) (844,754)
(2,140,934) (616,321)
(687,967) -
17,464,398 9,192,778
(68,946,640) (7,397,623)
(707,855) (50,786)
(65,703,025) (21,153,838)
(66,410,880) _(21,204,624)
- 41,632,126
- 71,536,215
56,838,676 8,324,003
56,838,676 121,492,344
(78,518,844) 92,890,097
95,290,959 2,400,862
16,772,115 95,290,959
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Data and Audio-Visual Enterprises Holdings Inc.
Notes to Consolidated Financial Statements
December 31, 2010

1

General information

Data and Audio-Visual Enterprises Holdings Inc. (the Company or DAVE) was incorporated under the
provisions of the Business Corporations Act (Ontario} on March 5, 2008 for the purpose of establishing and
operating a Canadian wireless voice and data communications service. The Company commenced its
operations in May 2010. .

The address of the Company’s registered office is 101 Exchange Avenue, Vaughan, Ontario.
Summary of significant accounting policies

The principal accounting policies applied in the preparation of these consolidated financial statements are set
out below. These policies have been consistently applied to 2l the periods presented, unless otherwise stated,

Basis of preparation

The consolidated financial statements have been prepared in accordance with International Financial Reporting
Standards (IFRS) as issued by the Intemational Accounting Standards Board. The consolidated financiai
statements have been prepared under the historical cost convention, as modified by the revaluation of land and
buildings, available-for-sale financial assets, and financial assets and financial liabilities (including derivative
instruments) at fair value through profit or loss. The preparation of financial statements in accordance with
IFRS requires the use of certain critical accounting estimnates. It also requires management to exercise its
judgment in the process of applying the Company’s accounting policies. The areas involving a higher degree of
judgment or complexity, or areas where assumptions and estimates are significant to the consolidated financial
statements are disclosed in note 4.

The consolidated financial statements have been prepared on the basis that the Company will contitine
operating as a going concern, which contemplates the realization of assets and settlement of liabilities and
commitments in the normal course of business. These consolidated financial statements do not reflect
adjustments in the carrying values of assets and liabilities reported, income and expenses and the balance sheet
classifications used that wouild be necessary if the going concern assumption were not appropriate.

Conselidation

The consolidated financial statements include the accounts of DAVE and its subsidiaries, Data and Audio-
Visual Enterprises Wireless Ine. and Data and Audio Visual Enterprises Leasing Inc. All intercompany
transactions and balances have been eliminated. '

Foreign currency translation

Monetary assets and iiabilities arising as a result of foreign cutrency trarisactions are translated at rates of
exchange prevailing at the consolidated balance sheet date. Revenue and expense items are translated
throughout the period at rates of exchange prevailing at the dates of transactions. Foreign currency exchange
gains and losses are included in loss for the period. :

M
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Data and Audio-Visual Enterprises Holdings Inc.
Notes to Consolidated Financial Statements
December 31, 2010

Cash and cash equivalents

Cash and cash equivalents include cash in hand, deposits held at call with banks, other short-terra and highly
liquid investments with original maturities of three months or less. Bank overdrafts are shown within
borrowings in current liabilities on the consolidated balance sheet.

Trade receivables

Trade receivables are amounts due from customers for merchandise sold or services performed in the ordinary
course of business. If collection is expected in one year or less (or in the normal operating cycle of the business
if longer), they are classified as current assets. If not, they are presented as non-cutrent assets.

Trade receivables are recoguized initially at fair value and subsequently measured at amortized cost using the
effective interest method, less provision for impairment.

Inventory

Inventory is stated at the lower of cost and net realisable value. Cost Is determined on the basis of weighted
average costs.

Impairment

Our tangible and intangible assets are measured using the cost basis and are written down to recoverabie
amount where their carrying value exceeds recoverable amount.

Assets with an indefinite useful life are not subject to amortization and are tested on an annual basis for
impairment, or where an indication of impairment exists. Assets that are subject to amortization are reviewed
for impairment wherever events or changes in circumstances indicate that the cafrying amount may not be

recoverable.

The recoverable amount of an asset is the higher of its fair value less costs to sell or its value in use. Value in
use represents the present value of the future amount expected to be recovered through the cash inflows and
outflows arising from the asset’s continued use and subsequent disposal. The Company recognizes any
reduction in the carrying value as a charge in the consolidated statement of comprehensive income in the
reporting period in which the impairment loss ocours.

In determining value in use, the Company applies management judgment in establishing forecasts of future
operating performance, as well as the selection of growth rates, terminal rates and discount rates. These
judgments are applied based on our understanding of historical information and expectations of future

performance.

The expected net cash flows included in determining recoverable amounts of our assets are discounted to
present values using a market determined, risk adjusted, discount rate. When determining an appropriate
discount rate, the Company uses the weighted average cost of capital (WACC) as an initial point of reference,
adjusted for specific risks associated with each different category of assets assessed.

@
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Data and Audio-Visual Enterprises Holdings Inc.
Notes to Consolidated Financial Statements
December 31, 2010

For assets that do not generate largely independent cash inflows, the recoverable amount is determined for the
cash generating unit (CGU) to which that asset belongs. The Company’s CGUs are determined according to the
lowest level of aggregation and the assets involved generate largely independent cash inflows.

The Company applies management judgment to establish our CGUs. The Company has determined that assets
which form part of our ubiquitous telecommunications network work together to generate net cash flows. No
éne item of telecomnmunications equipment is of any value without the other assets to which it is connected in
order to achieve the delivery of products and services. As a result, the Company has determined that the
ubiquitous telecommunications network is a single CGU (DAVE Entity CGU).

Property, plant and equipment

The cost of property, plant and equipment corresponds to their purchase or production cost, including costs
directly attributable to bringing the asset to the location and condition necessary for it to be capable of
operating in the manner intended by management.

The cost of networks includes design and construction costs, as well as capacity improvement costs.

The total cost of an asset is allocated among its different components. Each -component is accounted for
separately when the components have different useful lives or when the pattern in which their future economic
benefits are expected to be consumed by the entity varies.

Maintenance and repair costs are expensed as incurred, except where they serve fo increase the asset’s
productivity or prolong its useful life.

Borrowing costs are recognized as an expense in the period in which they are incurred, except to the extent that
they are directly attributable to the acquisition or construction of assets that necessarily take a substantial period

to prepare for their intended use or sale,
Amortization

Property, plant and equipment are amaortized to expense their cost less aﬁy residual value on a basis that reflects
the pattern in which their future economic benefits are expected to be consumed. Therefore, the straight-line
basis is applied over the following estimated useful lives:

Furnishings and equipment 3 to 5 years
Computer hardware 3 to 5 years
Network assets 8 to 10 years

Construction-in-progress is depreciated from the date the asset is ready for productive use.

The usefial lives are reviewed annually and are adjusted if cutrent estimated useful lives are different from
previous estimates, The changes in accounting estimates are recognized prospectively.

@)
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Intangible assets - indeflnite life

In 2008, the Company participated in the advanced wireless services spectrum auction in Canada, which
concluded on July 21, 2009 and acquired 10 MHz of spectrum in regions that inchide southern and eastern
Ontario, Victoria, Vancouver, Edmonton, Calgary and Red Deer.

The payments made to Industry Canada for the spectrum totalled $243,159,000. In addition, $3,747,903 of
incremental costs associated with the acquisition of the spectrum licences were capitalized; resulting in a total
cost of $246,906,903. In February 2009, Industry Canada approved the required documentation pertaining to
Canadian ownership and other matters. The total cost of the spectrum licences granted has been categorized as
an intangible asset with indefinite life.

Intangible assets - definite life

Acquired computer software is capitalized on the basis of the costs incurred to acquire and bring to use the
specific software. These costs are amortized over their estimated useful lives of three to five years.

Leases

Leases, in which a significant portion of the risk and rewards of ownership are retained by the lessor, are
classified as operating leases. Operating leases are not recognized in the consolidated balance sheet and
payments made under the operating leases (net of any incentives received from the lessor) are expensed.

Trade payables

Trade payables are obligations to pay for goods or services that have been acquired in the ordinary course of
business from suppliers. Accounts payable are classified as current liabilities if payment is due withis: one year
or Jess. If not, they are presented as non-current liabilities. Trade payables are recognized initially at fair value
and subsequently measured at amortized cost using the effective interest method.

Borrowings

Borrowings are recognized initially at fair value, net of transaction costs incurred. Borrowings are subsequently
carried at amortized cost. Any difference between the proceeds (net of transaction costs) and the redemption
value is recognized in the income statement over the period of the borrowings using the effective interest

method.

Fees paid on the establishment of loan facilities are recognized as transaction costs of the loan to the extent that
it is probable that some or all of the facility will be drawn down. In this case, the fee is deferred until the
drawdown occurs. To the extent there is no evidence that it is probable that some or all of the facility will be
drawn down, the fee is capitalized as a prepayment for liquidity services and amortized over the period of the
facility to which it relates.

@
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Compound financial instruments

Compound financial instruments issued by the group comprise convertible notes that can be converted to share
capital at the option of the holder, and the number of shares to be issued does not vary with changes in their fair

value.

The liability component of a compound financial instrument is recognized initially at the fair value of a similar
Jiability that does not have an equity conversion option. The equity component is recognized initially at the
difference between the fair value of the compound financial instrament as a whole and the fzir value of the
liability component. Any directly attributable transaction costs are allocated to the liability and equity
components in proportion to their initial carrying amounts,

Subsequent to initial recognition, the liability component of a compound financial instrument is measured at
amortized cost using the effective interest method. The equity component of a compound financial instrument
is not re-measured subsequent to initial recognition, except on conversion or expiry.

Share capital

Ordinary shares ar¢ classified as equity. Incremental costs directly atiributable to the issue of new shares or
options are shown in equity as 2 deduction, net of taxes, from the proceeds.

Share-based payments

The share option plan allows Company employees to acquire shares of the Company. The fair value of options
granted is recognized as share-based compensation with a credit to equity.

The fair value of the options granted is measured using the Black-Scholes option pricing model, taking into
account the terms and conditions on which the options were granted. Non-market vesting conditions are
included in assumptions"about the number of options that are expected to vest. The total expense is recognized
over the vesting period, which is the period over which all of the specified vesting conditions are to be satisfied.
At the end of each reporting period, the entity revises its estimates of the number of options that are expected to -
vest based on the non-markef vesting conditions.

Reverue

Revenue is recognised to the extent the Company has delivered goods or rendered services under an agreement,
the amount of revenue can be measured reliably and it is probable that the economic benefits associated with
the transaction will flow to the Company. Revenue is measured at the fair value of the consideration received,
exclusive of sales taxes and discounts.

The company principaily obtains revenue from providing the following telecommunication services, airtime
usage, messaging, Toaming fees, data services and other value added services. Products and services may be
sold separately or in bundled packages.

)
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The Company's wireless services are provided on a month-to-rnonth basis and are paid in advance. Revenues
from wireless services are recognized as services are rendered. Amounts received in advance are recorded as

deferred revenue.

Equipment revenues arise from the sale of handsets and accessories. Revenues and related costs from the sale
of handsets in the Company’s retail locations are recognized at the time of sale. Revenues and related costs
from the sale of accessories are recogunized at the time of sale.

Current and deferred income taxes

The income tax expense for the period comprises current and deferred income taxes. Income taxes are
recoguized in the income statement, except to the extent that they relate to items recognized in other
comprehensive income or directly in equity. In this case, these taxes are also recognized in other
comprehensive income or directly in equity, respectively,

The current income tax charge is calculated on the basis of the tax laws enacted or substantively enacted at the
consolidated balance sheet date in the countries where the Company’s subsidiary operates and generates taxable
income. Management periodically evaluates positions taken in tax returns with respect to situations in which
applicable tax regulation is subject to interpretation. It establishes provisions where appropriate on the basis of
amounts expected to be paid to the tax authorities.

Deferred income taxes are recognized, using the liability method, on temporary differences anising between the
tax bases of assets and liabilities and their carrying amounts in the consolidated financial statements. However,
the deferred income taxes are not accounted for if they arise from injtial recognition of an asset or liability in a
transaction other than a business combination that, at the time of the transaction, affects neither accounting nor
taxable profit nor loss. Deferred income taxes are determined using tax rates and laws that have been enacted or
substantially enacted by the consolidated balance sheet date and are expected to apply when the related deferred
income tax asset is realized or the deferred income tax liability is settled.

Deferred income tax assets are recognized only to the extent that it is probable that future taxable profit will be
avaijlable against which the temporary differences can be utilized.

Deferred income taxes are provided on temporary differences arising on investments in the subsidiary, except
where the timing of the reversal of the temporary difference is controlled by the Company and it is probable
that the temporary difference will not reverse in the foreseeable future.

Deferred income tax assets and liabilities are offset when there is a legally enforceable right to offset current
tax assets against current tax liabilities and when the deferred ncome taxes assets and liabilities relate to

income taxes levied by the same taxation authonty on either the taxable entity or different taxable entities
where there is an intention to settle the balances on a net basis.

Investment tax credits

The Company is entitled to Canadian federal and provincial investment tax credits, which are earned asa
percentage of eligible research and development expenditures in each taxation year. Investment tax credits are

(6)
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accounted for as a reduction of the related expenditure, provided that the Company has assurance that the
investment tax credits will be realized.

Recently issued accounting standards to be applied in future reporting periods

The accounting standards and interpretations that have not been early adopted for the year ended Decernber 31,
2010, but will be applicable to the Company in future reporting periods, are detailed below. Apart from these
standards and interpretations, we have considered other accounting standards that will be applicable in future
periods, however they have been considered insignificant to the Company.

IFRS 9, Financial Instraments - Classification and Measurement

This is the first part of a new standard on classification and measurement of financial assets that will replace
1AS 39, Financial Instruments — Recognition and Measurement. IFRS 9 has two measurement categories:
amortized cost and fair value. All equity instruments are measured at fair value. A debt instrumnent is at
amortized cost only if the entity is holding it to collect confractual cash flows and cash flows represent principal
and interest. Otherwise, it is at fair value through profit and loss. This standard is effective for years beginning
on or after Japnary 1, 2013. The Company is currently assessing the impact of this standard.

1AS 24, Related Party Transactions (effective for years beginning on/after January 1, 2011)

Amended to clarify and simplify the definition of a related party. This new standard is effective for years
beginning on or after January 1, 2011 and is anticipated to have no impact to the Company.

3 Capital and financial risk management

Capital management

The Company's objectives in managing capital are to safeguard the Company’s ability to continue as a going
concemn while maintaiming sufficient liguidity to support the Company's goal of building its network
infrastructure. In general, the overall capital of the Company is evaluated and determined in the context of its
financiai objectives and its strategic plan.

The Company defines capital that it manages as the aggregate of its shareholders’ equity, which comprises
issued capital, other reserves, accumulated other comprehensive income and retained loss.

The Company determines the appropriate leve] of long-term borrowings, convertible debentures and debentures
in the context of its cash flow and overall business risks. The funds from long-term borrowings, convertible
debentures and debentures were primarily used to finance the construction of the Company’s network
infrastructure.

The current level of capital is considered adequate in the context of current operations. In light of the changes
in economic conditions and credit markets, the Company reviews and updates its short-term and long-term
strategic plans periodicaily to manage the capital structure and makes adjustments to it.

M
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Financial risk maanagement

The Company is exposed to liquidity risk, interest rate risk and credit risk.
Liquidity risk

Liquidity risk is the risk that the Company will not be able to meet its financial obligations as they come due.
To manage the needs of the business, the capital structure of the Company includes a long-term credit facility
of $124,888,506 (of which $69,297,976 has been drawn), access to $95,000,000 in the form of convertible
debentute commitments (of which $40,939,182 has been advanced) and gross proceeds from the issuance of
debentures totalling $75,000,000.

The Company manages its liquidity risk through regular monitoring of forecast and actual cash flows and
management of its capital structure, as outlined above (capital management).

The Company’s long-term credit facility is repayable starting on April 15, 2012, its convertible debenfure
matures on Septerober 25, 2018 and its debentures are repayable on Septerober 25, 2018. In the current
econemic and credit environment, it would be difficult for the Company to access this amount of bon-owmgs if
they were to mature today or in the immediate future.

In the event of a performance failure or default, the Joans may be recalled or the Company may be restricted in
its actions. Should the Company not be able to access adequate credit on roaturity fo enable the investment
required by the business, this situation could result in limitations to growth and earnings.

Interest rate nsk

The Company’s interest rate risk is low due to the fixed rate nature of the long-term credit facility, convertible
debentures and debentures.

Credit risk

The Company's financial instruments that are exposed to credit risk consist primarily of cash and cash
equivalents and money market investments. Cash and cash equivalents and money market investments are’
maintained at major Canadian financial institutions that have high credit ratings assigned by international credit
rating agencies. As aresult, the exposure to credit risk is minimal. :

4 Critical accounting estimates and judgments

Estimates and judgements are continually evaluated and are based on historical experience and other factors,
including expectations of future events that are believed to be reasonable under the circumstances.

The Company makes estimates and assumptions concerning the future. The resulting accounting estimates will,
by definition, seldom equal the refated actual resnlts. The estimates and assumptions that have a significant risk

of causing a material adjustment to the carrying amounts of assets and liabilities within the next financial year
are addressed below.

@

233



307

Data and Audio-Visual Enterprises Holdings Inc.
Notes to Consolidated Financial Statements
December 31, 2010

The discussion below should also be read in conjunction with the Company’s disclosure of significant
accounting policies, which is provided in note 2 to the consolidated financial statements.

Intangible assets - indefinite life

The Company acquired ten 10 MHz of spectrum in regions that include southern and eastern Ontario, Victoria,
Vancouver, Edmonton, Calgary and Red Deer. In February 2009, Industry Canada approved the required
documentation pertaining to Canadian ownership and other matters related to acquired spectrum licences. The
acquired spectrum licences, with a presumption of renewal at negligible cost, are estimated to have indefinite
economic lives. This reflects the Company’s expectation of the period over which the Company will continue
to receive economic benefit from these spectrum licences. The economiic lives are periodically reviewed, taking
into consideration such factors as changes in technology and governiment legislation.

Impairment testing - DAVE Entity CGU

On an annual basis, the Company tests whether the DAVE Entity CGU (indefinite life intangible asset) has
suffered any impairment, in accordance with the accounting policy stated in note 2. The recoverable amount of
the DAVE Entity CGU has been determined based on value in use calculations. These calculations require the

use of estimates.

The Compary’s impairment testing compares the carrying value of the DAVE Entity CGU with iis recoverable
amount as determined using a value in use calculation. The Company’s assumptions for determining the
recoverable amount of the DAVE Entity CGU is based on past experience and our expectations for the future,
The Cornpany’s cash flow projections are based on a five year management approved forecast. The forecast
uses management estimates to determine income, expenses, capital expenditure and cash flows for the DAVE

Entity CGU.

The Company applied a discount rate of 17% and terminal value growth rate of 2% for the cash flow projection
nsed in the impairment test. The discount rate reflects the market determined, risk adjusted discount rate which
is adjusted for the specific risks relating to the DAVE Entity CGU. The terminal value growth rate represents
the growth rate applied to extrapolate our cash flows beyond the five year forecast period. This growth rate is
based on management’s expectation of the DAVE Entity CGU’s long term market performance.

The Company’s impainment testing of the DAVE Entity CGU as at December 31, 2010 indentified no
impainnent,

Property, plant and equipment - usefuf life

Property, plant and equipment also represent a significant proportion of the asset base of the Company. As a
result, the estimates and assumptions made to determine their useful lives and related amortization are critical

to the Company's financial position and performance.

The charge in respect of periodic amortization is derived after determining an estimate of an asset’s expected
useful life and the expected residual value at the end of its life. Increasing an asset’s expected life or its residual
value would resnlt in 2 reduced amortization charge in the consolidated statement of comprehensive income,

®
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The useful lives and residual values of the Company’s assets are determined by management at the time the
asset is acquired and reviewed annually for appropriateness. The useful lives are based on historical experience
with similar assets as well as anticipation of future events, which may impact their lives, such as changes in
technology.

5 Prepaid expenses

2010 2009
$ $
Rent 2,126,287 616,603
Security deposit 389,960 ’ -
Other prepaid expenses 379,613 138,323
2,895,860 754,926

6 Trade receivables and other receivables
2010 2009
$ 5
Trade receivables 7,685,235 -
Interest - 16,205
Other receivable 8,428,615 828,549
16,113,850 844,754

The Company’s trade receivables are stated after allowances for bad and doubtful debts based on
management’s assessment of creditworthiness. Based on the assessment no allowance was made in the current

year.

7 Imventory
2010 2009
$ 3
Goods held for resale - 687,967 -

Inventory is reported net of allowances for obsolescence, an analysis of which is as follows:

2010 2009

3 3

Balance - Beginning of year . - -

Amounts charged to the income statement 288,869 -

Balance - End of year . 288,869 ;
(10)
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Cost of sales includes amounts related to inventory amounting to $2,223,568 (2009 - $nil).

8 Property, plant and equipment

Furnishing
Construction- Network and Computer

in-progress assets equipment hardware Total

' $ 3 s L3 §
Balance - January 1, 2009 225,000 - - - 225,000
Additions 21,024,170 - 131,728 2,235 21,158,133
Amortization - - (5,575) (62) {5,637)
Balance - Decernber 31,

2005 21,249,170 - 126,153 2,173 21,377,496
Additions 66,252,633 86,151,167 1,919,518 524,620 154,847,938
Movements (86,151,167) - - - (86,151,167)
Amortization - (5,303,146) (200,854} (115434) (5,619,434}
Balence - December 31, e

2610 1,350,636 80,848,021 1,844,817 411,359 84,454 833

The balance in construction-in-progress primarily comprises capitalized costs related to the Company’s

network infrastructure,

The Company has capitalized interest of $327,810 for qualifying assets during 2010 (2009 - $324,583). The
capitalized interest at an average borrowing rate of 6.46% (2009 - 11.55%) is included in the network assets.

9 Intangible assets

Balance - January 1, 2009
Additions

Amortization

Balance - December 31, 2009
Additions

Amortization

Balance - December 31, 2010

Spectrum Computer
licences - software -
indefinite life definite life Total
$ 5 $
246,867,152 - 246,867,152
39,751 11,035 50,786
- {425 425)
246,906,903 10,610 246,917,513
- 707,855 707,855
- {122,434) (122.434)
246,906,903 596,031 247,502,934
(11)
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10 Tradeand other payables

2010 2009
L] s
Trade payables and accrued expenses 30,753,757 10,262,765
Amounts due to related parties (note 19) 162,527 194,545
30,916,284 10,457,310
11 Borrowings
2010 2009
3 $
Non-current

Credit facility 65,738,426 8,324,003
Convertible debentures 33,263,522 26,865,587
Debentures 73,510,702 60,167,195
172,512,650 95,356,785

Credit facility

On October 19, 2009, the Company entered into a credit agreement for an aggregate principal amount of up to
$124,888,506 that consisted of facilities used solely to make direct payments to a specified company for
purchases of network equipment and services,

During 2009, Company incurred $3,513,564 of transaction costs related to the credit agreement that were netted
against the $11,837,567 drawn.

During 2010, the Company incurred an additional $621,733 of transaction costs related to the credit agreement
that were netted against the $57,460,409 drawn.

The Cowmpany pays a fixed interest rate of 4.69% per anoum and an additional 1.77% EKN {Swedish Export
Credits Guarantee Board) premium per annum on the agnount drawn.

The Company is required to start repaying the amounts drawn starting on April 15, 2012,

Convertible debentures

On May 22, 2009 and again on September 25, 2009, the Company issued convertible debentures for total
proceeds of $38,939,182. The convertible debentures have a final maturity date of September 25, 2018, are
convertible into Class B shares at the option of the holder and bear interest at a rate of 12% per annum. On each

annual interest payment date, any accrued and unpaid-interest on the convertible debentures is added to the
outstanding principal amount.

(12)
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The convertible debentures have characteristics of both debt and equity and, as such, an amount of $26,000,000
was classified as debt and $12,939,182 was recorded as equity.

During 2010, the Company incurred $6,535,654 as interest and related costs and of which $4,666,228 was
capitalized as part of the principal debt.

Debentures

On December 17, 2009, the Company issued an unsecured subordinated debenture (debenture) of $75,000,000
that bears an interest rate of 15% per annum.

The proceeds from the facility were allocated to debentures and warrants based on the relative fair valne of the
debentures and warrants. The fair value of the debenture was determined by discounting the future contractual
cash flows of the facility. The fair value of the warrants was determined using the Black-Scheles option pricing
model. Based on the relative fair values of the debenfures and warrants, proceeds of $63,000,000 were allocated
to debentures and $12,000,000 was allocated to wartrants,

- The debenture includes 1,500,000 warrants that entitle the holder of each warrant to purchase one ordinary
share at a price of $12.00 per ordinary share any time prior to September 25, 2018. The debenture also includes
additional warrants that are contingent on the Company meeting certain milestones.

The Company incurred $3,960,928 of transaction costs refated to the issuance of the debentures, $3,327,179 of
the transaction costs was allocated to debentures (netted against debentures) and $633,749 was allocated to
wartants (netted against warrants).

Interest is accrued semi-annually (June 30 and December 31 each year). During 2010, the Company incurred
$13,347,538 of interest and related costs and of which $12,135,982 was capitalized as part of the principal debt.

The Company is required to repay the full principal amount of the debenture along with any accrued interest
payable on Septernber 25, 2018,

Finance costs
2010 2009
$ $
Credit facility 2,215218 350,024
Convertible debentures 6,535,654 926,308
Debenture 13,347,538 320,549
22,098,410 1,597 381

(13)
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12 Share capital and other reserves

13

14

Nuomber of Ordinary Other
shares shares reserves Total
§ b b
Balance - Janunary 1, 2009 25,000,001 250,000,010 7,730,000 257,730,010
Issuance of ordinary shares (a) 200,000 - 2,000,000 2,000,000
Convertible debentures - equity ,
component - - - 12,766,539 12,766,539
Debentures - equity component - - 11,369,020 11,369,020
Share-based payments - - 680,000 680,000
Balance - December 31, 2009 25,200,001 250,000,010 34,545,559 284,545,569
Share-based payments - - 1,656,262 1,656,262
Balance - December 31, 2010 25,200,001 250,000,010 36,201,821 286,201,831

a) The Company issued 200,000 Class B (non-voting) shares as at December 31, 2009,

The total authorized number of ordinary shares (common shares and Class B shares) is unlimited (2009 -

unlimited).

There are 4,995,211 (2009 - 4,995,211) common shares and 20,204,790 (2009 - 20,204,790) Class B
shares issued and outstanding as at December 31, 2010,

Retained losses

2010 2009

$ 3
Balance - Beginning of year (25,174,016) (9,359,595)
Loss for the year (96,029,150) (15,814,421)

Balance - End of year (121,203,206} - (25,174,016)

Commitments

Operating lease commitments

The Cornpany has entered into non-cancellable operating leases on certain properties, network infrastructure
and items of equipment. The leases have varicus terms, escalation clauses, purchase options and renewal rights,
none which are individually significant to the Company.

The future aggregate minimum lease payments listed in the table below do not include any common costs, such

as property taxes and utilities, which cannot be defermined in advance.

(14)
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$
Within I year 5,282,548
Within 2 to 5 years 16,748,687
Affer 5 years 1,919,201

15

23,950,436
Service and enterprise support provider commitments

The Company has entered into various managed service and enterprise support provider agreements related to
its outsourced services and its business management software,

The future aggregate minimum cash payments due under the agreements are as follows:

5

Within 1 year ) 10,000,782
Within 2 to 5 years T 66,861,553
After 5 years 2,381,096

_ 79243431
Capital commitments

Capital expenditures contracted for at the end of the reporting period but not yet incurred are as follows:

2010 2009

$ $

Property, plant and equipment 21,457,970 114,159,637
Contingencies

From time to time, the Company may be a defendant in lawsuits or party to other claims or potential claims that
arise in the normal course of its business. The Company recognizes a provision for estimated loss contingencies
when it is probable that a liability will be incurred and the amount of loss can be reasonably estimated.

In the opinion of the Company, there were no financial impacts such as lawsuits, claims or potential claims that
would be material to the consolidated financial statements of the Company.

(s
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16 Expenses by nature

2010 2009

b b

Advertising and sales expenses 19,488 845 872,887
Technical and professional support and maintenance fees 14,983,290 3,906,665
Employee related expenses » 14,289,586 6,443,502
Amortization 5,742,697 6,062
Site and building rent 4,603,014 120,611
Share-based payments 1,656,262 680,000
Other expenses 7.425,464 2,206,920
68.186.858 14,236,647

Operating expenses for the period include $307,203 (2009 - $506,478) of capital taxes.
17 Share-based payments
* Share options are granted to directors and selected employees. The exercise price of the granted options ranges
from $10 to $12 per share. The options generally start to vest over a five-year period starting on the first

anniversary date (generally one year after the initial grant date).

Movements in the number of share options outstanding and their related weighted average exercise prices are as

follows:
2010 2009
Average Average
exercise price exercise price
per share Options per share Options
5 3
Balance - Beginning of
period 10.00 819,182 10.00 638,357
Granted 12.00 206,179 10.00 264,150
Forfeited o 12.00 {10,000) 10.00 (83,325
Exercised - - - -
Expired - - - -
Balance - End of period 10.39 1,015,361 10.00 810,182

None of the outstanding options were exercised in 2010 and 2609.

(16)
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18

19

Share options outstanding at the end of the period have the following expiry year and exercise prices:

Exercise Number of share options
price per
Expiry year share 2010 2009
]
2019 10.00 - 264,150
2020 12.00 156,179 -

The weighted average fair value of options granted during the period, determined using the Black-Scholes
valuation model was $5.95 (2009 - $5.44) per option. The significant inputs into the model were weighted
average share price of $12 (2009 - $10) at the grant date, exercise price shown above, volatility of 40% (2009 -
50%), dividend yield of nil% (2009 - nil%), an expected option life of eight (2009 - seven) years and an annual
risk-free interest rate of 3% (2009 - 3%). See note 16 for the total expense recognized in the consolidated
statement of comprehensive income for share options granted to directors and employees.

Income taxes

As at December 31, 2010, the Company has approximately $153,160,000 of available non-capital losses for
income tax purposes that may be used to reduce taxable income in future years (2009 - $16,600,000). The
benefit of these income tax losses, which expire in 2029 through 2030, have not been recognized in these
consolidated financial statements.

The Company has net deductible temporary differences as at Decermber 31, 2010 of approximately
$112,800,000 related primarily to loss carry-forwards and other temporary differences. The Company has not
recognized its net deferred income tax assets because the more likely than not eriteria for recognition has not

been met,

Related party transactions

a) The Company entered into transactions with the following entities controlled by the Chairman of the
Cempany:

Priszm Inc. (Priszin)

Canadian Satellite Radio Holdings Inc. (CSR)

CSRI Inc. (CSRI)

Obelysk Inc. (Obelysk)

Data and Audio-Visual Enterprise Investments Inc. (DAVE Investments)

(an
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The Company”s transactions with entities controlled by the Chairman of the Company are as follows:

Amount of transactions
2010 2009
$ $
Rent on feased property and fees paid for services received 1,493,468 1,636,804

Reimbursement of certain expenses incurred while '
conducting business on the Company’s behalf 360,000 396,446
1,855,468 2,033,250
2010 2009
$ $

Balance owing to entities controlled by the Chairman of

the Company 102,527 134,545

b) The Company entered into transactions with the following entities conirolled by a significant sharcholder

of the Company:

Quadrangle Capital Partners (Quadrangle)
QCP CW S.AR.L. (QCP)

The Company’s transactions with entities controlied by a significant shareholder of the Company are as

follows:

Amount of transacticus

2010 2009
$ $
Reimbursement of certain cxpenses incurred while
conducting business on the Company’s behalf 360,000 360,000
Balance owing to entities controlled by 2 significaat
shareholder of the Company 60,000 60,000
The Company issued QCP convertible debentures totalling $nil (note 11) during 2010 (2009 -
$38,939,182). QCP was issued 200,000 Class B shares (non-voting) of the Company during 2009
(note 12},
(18)
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¢) Keymanagement compensation

Key management includes staff who are at a director level and above (executive and non-executive). The
total compensation paid to key management is as follows:

2010 2009
. $ $
Employee compensation and benefits 3,756,321 2,135,337
Share-based payments 1,312,297 680,000
5,068,618 2,815,337

(19)
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This is Exhibit “C”
referred to in the affidavit of
JAMES RILEY

Sworn before me,
this 9th day of October, 2013

MW

A Commissioner, etc.
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Tansaction Value Allocation Table
As at March 31, 2014
{$Millions)

Theoretical Tr ion Values
$ 2840 $ 300.0 $ 3400 $ 3800 $ 708.0

Opco creditors

First Lien Notes
Principal $  195.0
Expenses $ 3.0
Accrued Interest $ 19.5
Make Whole $ 66.5

$ 2840
s0.0 $16.0 $56.0 $96.0 $424.0 Excess after paymet of First Lien Notes
DiP Notes
Principal $ 30.0
Interest $ 23
Fee $ 3.0

$ 353

Second Lien Notes*
Principal $ 35.0

Interest $ 2.7
Fee $ 8.3
$ 46.0
Total DIP and 2nd Lien S 81.3
4813 .$653 4253 $14.7 $342.7 Excess {Shortfall) after payment of Second Lien
Notes
Opco Unsecured Creditors S 80.5
.$1618 $145.8 $105.8 .$65.8 $262.2 Excess (Shortfall) after paymet of OPCO

Unsecured Debt

Holdco Unsecured Creditors

15% Unsecured Notes
Principal $ 95.0
PIK Interest $ 717

17% Unsecured Convertible Debentures
Princlpal $ 59:9
PIK Interest $ 354
$ 2627

Excess {Shortfalt) after payment of Holdco
+$424.0 M0 -5388.0 -5328.0 $0.0 Unsecured Debt

*Second Lien Notes subject to challenge which, if successful, would increase allocation to DIP notes and ubdrdinate claims at certain values.
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This is Exhibit “D”

referred to in the affidavit of
JAMES RILEY

Sworn before me,

this 9th day of October, 2013

MW

A Commissioner, etc.
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Commercial List No. CV 13-10016-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

In the matter of a Note Purchase, Guarantee and Backstop Agreement dated February 6, 2013
made by Data & Audio-Visual Enterprises Wireless Inc., Equity Financial Trust Company, and

certain purchasers of notes therennder whose identity is unknown (referred to in the Title of
Proceedings herein as “the Unknown Purchasers”).

BETWEEN:

THE CATALYST CAPITAL GROUP INC.
Applicant
-and-
DATA & AUDIO — VISUAL ENTERPRISES WIRELESS INC., DATA & AUDIO - VISUAL
ENTERPRISES HOLDINGS INC., DATA & AUDIO - VISUAL ENTERPRISES LEASING

INC., EQUITY FINANCIAL TRUST COMPANY, AND THE UNKNOWN PURCHASERS
Respondents

APPLICATION UNDER section 248 of the Ontario Business Corporations Act, R.S.0. 1990,
c. B.16, as amended and Rule 14.05(3)(d) of the Rules of Civil Procedure.
AFFIDAVIT OF GABRIEL DE ALBA
(Sworn February 26, 2013)

I, GABRIEL DE ALBA, of the City of Toronto in the Province of Ontario, MAKE
OATH AND SAY AS FOLLOWS:

BACKGROUND

1. I am the Managing Director and Partner of the Applicant, The Catalyét Capital Group
Inc. (hereinafter "Catalyst" or the "Applicant"), and as such I have personal knowledge of the
matters to which I hereinafter depose, except for those matters which E.me based on information
and belief, in which case I have identified the source of my information and the fact of my belief.

. T'have extensive background and experience in relation to financings and transactions of the type
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referred to herein, derived from my work history and training. Now shown to me and marked as

Exhibit "A" is a brief summary of my work experience and educational background.

2. Now shown to me and marked as Exhibit '"B" is an extract from Catalyst's website
which contains a brief description of Catalyst's business and lists the investment funds managed
by Catalyst. Through these funds, Catalyst holds senior notes issued by the Réspondent, Data &
Audio — Visual Enterprises Wireless Inc. ("Mobilicity"). -Specifically Catalyst holds in excess of
25% of the $195,000,000 9.5% First Lien Senior Secured Notes (the “First Lien Notes") issued
by Mobilicity in April 2011. These First Lien Notes are governed by an Indenture dated as of
April 29, 2011 ("First Lien Indenture"). Now shown to me and marked as Exhibits ""C", "D",
"E'" and "F" fespectively are true copies of the First L;en Indenture, the form of the First Lien
Notes, the Security Agreement entered into with respect to the First Lien Notes, and the Offering

Memorandum provided to the prospective purchasers of the First Lien Notes.

3. For the reasons set out hereinafter, based upon the information and documentation
provided to date, Catalyst believes that the New Financing and Amendments referred to
hereinafter are oppressive and unfairly prejudicial to the rights, interests and expectations of the
holders of the First Lien Notes (the "Senior Note Holders") and that certain contractual

provisions contained in, inter alia, the security documents related to the First Lien Notes have

been breached.

THE NEW FINANCING
4. On February 12, 2013, Mobilicity issued a Press Release (the "Press Release™)

announcing new financing in the amount of $75,000,000.00 (the "New Financing"). The sum
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total of Mobiljcity’s public disclosure in this Press Release regarding the New Financing was as

follows:

“Toronto, ON — February 12, 2013 — Data & Audio-Visual Enterprises
Wireless Inc. ("Mobilicity") is pleased to announce that it has entered
into a $75 million second lien financing.

This new financing will be available to Mobilicity in two stages. The first
stage consists of a $35 million facility provided by certain lenders (the
"Lenders") and the second stage will consist of a $75 million follow-on
facility that will be backstopped by the Lenders. The first stage will be
available in three draws, with each draw becoming availabie upon
satisfaction of certain conditions precedent. At this time, the first draw of
$15 million has been completed.

Certain existing debt holders of Mobilicity will have the right to
subscribe as lenders under the follow-on facility. Proceeds of the follow-
on facility will be used to repay the first $35 million facility in full and
provide Mobilicity with additional capital for general corporate
purposes.”

Now shown to me and marked as Exhibit "'G" is a true copy of the Press Release.

CATALYST’S INITIAL INQUIRIES REGARDING THE NEW
FINANCING

5. Following the issuance of the above Press Release, on February 12, 2013 Mobilicity’s
counsel, Evan Cobb, wrote to corporate counsel for Catalyst, Jon Levin of the Fasken Martineau
law firm, enclosing a copy of the Press Release and advising that the New Financing had

necessitated amendments to the First Lien Indenture ("Amendments"):

"Please find attached a press release issued by Mobilicity this afternoon
describing the terms of a Second Lien financing arrangement entered
into by Mobilicity. :

Certain terms of the Indenture governing the 9.5% First Lien Senior
Secured Notes due April 29, 2018 (the "First Lien Indenture”) were
amended in contemplation of this financing. The amendments were
made in accordance with Section 9.02 of the First Lien Indenture.
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A notice of the amendments, together with a copy of the Supplemental
Indenture giving effect to those amendments, has been delivered to the
registered holder of the First Lien Notes and to the Indenture Trustee
under the First Lien Indenture and will be distributed to depository
participants."

6. Catalyst had not been invited to participate in the New Financing and had no knowledge
of the Amendments referred té in the Press Release, which had apparently been enécted to enable
the New Financing to proceed. Accordingly, on February 12, 2013 Mr. Levin wrote to counsel
for Mobilicity requesting a copy of the Amendments. On Febrvary 13, 2013, Mr. Levin was
provided with a copy of the Supplemental Indenture dated February 6, 2013 and the Notice of
Amendment relating to the New Financing. Now shown to me and marked as Exhibits ."H”
and "'I", respectively, are true copies of the Supplemental Indenture and the Notice of

Amendment.

7. The Notice of Amendment delivered by Mobilicity indicated that it was being delivered

"pursuant to Section 9.02 of the Indenture". The Notice further stated that:

"A copy of the Supplemental Indenture is attached hereto as
Schedule A.

The Supplemental Indenture provides amendments necessary to
permit the issuance of up to $43.25 million in principal amount of
15.5% Second Lien Notes by Wireless on or about February 6,
2013 (the "New Notes") to certain lenders. The New Notes will be
available to Mobilicity in stages, with each draw being available
upon the satisfaction of certain conditions precedent. Al this time,
an initial draw of $15 million has been completed."

8. The operative provisions of Section 9.02 of the Indenture read as follows:
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“"After an amendment, supplement or waiver under this Section
9.02 becomes effective, the Company will mail to the Holders of
Notes affected thereby a notice briefly describing the amendment,
supplement or waiver." (underlining added)

9. After reviewing the Supplemental Indenture and the Notice of Amendment, it became
apparent that in order to fully understand the New Financing, the impact of same upon Senior
Note Holders, and the‘ implications and validity of the Amendments, additional documentation
relating to the New Financing was required. In particular, access to the documentation relating

to and setting out the terms and details of the New Financing was necessary for those purposes.

10.  Asaresult, on February 13, 2013 Mr. Levin wrote to Mobilicity making the following

request:

"Could I also please have the New Note documentation since
definitions and provisions in that document are referred to in your
attachmenis sent in the email below?"

11.  Mr. Levin received the following response from Mr. Cobb:
"There are significant confidentiality issues surrounding
disclosure of the New Note documentation and we cannot agree to

that type of disclosure at this time.

The notice sent earlier today was provided as a courtesy. In all
other cases these notices were sent only to holders of record that

the Company can verify."

Now shown to me and marked as Exhibit "'J" is a true copy of the exchange of emails referred

to above.

12. Concurrent with the above requests, on February 13, 2013, Catalyst itself contacted the

Indenture Trustee under the First Lien Indenture, Equity Financial Trust Company (the
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"Trustee") to request the documentation necessar} to understand the New Financing. More
specifically, in an exchange of emails between Zach Michaud of Catalyst and Kathy Thorpe,

Senior Trust Officer of the Trustee, Catalyst wrote as follows:

"We were informed late this evening that Data and Audio-Visual
Enterprises Wireless Inc. has amended certain terms to the
indenture governing its First Lien Senior Secured Notes due April
29, 2018 (the "First Lien Indenture”). Catalyst, a registered holder
and holder of greater than 25% of outstanding First Lien Senior
Secured Notes, requests a copy of all documentation provided to
the trustee related either directly or indirectly to any amendment,
waiver requested or any other change to the First Lien Indenture.
We request these documents be sent first thing tomorrow morning.

* ok ok

Can you please send us the documents related to the New Notes (as
defined in the Supplemental Indenture) asap, it is not possible to
understand the amendment without these documents. If you are not
the Trustee for the New Notes could you please advise us who they
are and contact information for them. In any event, we would
expect you to have copies of the documents referred to or related
to the Supplemental Indenture in order to properly interpret the
document, including, but not limited to: the Note Purchase
Agreement, Note Backstop Agreement and the Note Guarantee
Agreement." (underlining added)

13.  Ms. Thorpe responded on behalf of the Trustee as follows:

"Hello Zach, unfortunately I cannot send out the information
directly to you as our records do not reflect you as a direct
registered holder. We therefore cannot verify your holdings.
However the material however has been sent_to CDS as well to the

participants showing on the CDS registers.

I would recommend you back track to the broker holding the

position on your behalf to obtain copies of the material"
{(underlining added)
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14.  Inlight of the above response, Catalyst contacted its custodian, CIBC Mellon. Catalyst
was advised by CIBC Mellon that it did not have the documentation which had been requested
by Catalyst. CIBC Mellon also advised Catalyst it had contacted the Trustee to confirm that

Catalyst was indeed a holder of the First Lien Senior Notes. As a result, Catalyst wrote to the

Trustee as follows:

"CIBC Melion has informed me they have spoken to you to confirm
Catalyst is a holder of the First Lien Senior Secured Notes due
April 29, 2018. Can vou please release the documents I have
requested below asap.” (underlining added)

15. Subsequently, Catalyst was advised by the Trustee that the requested documents had been

released to CIBC Mellon:

"The documents were released to CIBC Mellon earlier to the

attention of Nadine. I have copied Nadine Hillier @ Mellon on this
(underlining added)

email."

16.  Catalyst wrote again to the Trustee seeking to confirm that all of the documents
requested, including those reasonably necessary to understand the terms and impact of the New

Financing upon Senior Note Holders, had been provided to CIBC Mellon:

"Were copies of the documents referred to or related to the
Supplemental Indenture in order tg properly interpret the
document included in the package released to CIBC Mellon? This
would include, but not be limited to: the Note Purchase Agreement,

Note Backstop Agreement and the Note Guarantee Agreement."
" (underlining added)

17.  Inresponse, the Trustee advised Catalyst that it had not provided all of the requested

documentation to CIBC Mellon due to "confidentiality restrictions":
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"Zach the NPA document referred to in your email below were not
included in the package delivered to participants and the Company
is not able to provide that document to the participants at this time
as it is subject to confidentiality restrictions." (underlining added)

Now shown to me and marked as Exhibit "K" is a true copy of the exchange of emails referred

to above.

FURTHER REQUESTS BY CATALYST

18.  Asnoted above, the contents of the Supplemental Indenture that accompanied the Notice
of Amendment made it clear that additional documentation was required to enable Senior Note
Holders to understand the terms and impact of the New Financing upon the First Lien Notes, as
well as to consider, among other things, the implications of the Amendments and whether the

Amendments had been validly enacted.

19.  Inthis regard, I refer, for example, to the frequent references in the Supplemental
Indenture to the Note Purchase, Guarantee and Backstop Agreement ("NPA"), including Sections

2 (a) (1), (iii), (iv), (vii), (x) and (xi) of the Supplemental Indenture.

20.  As stated further below, Catalyst had a legitimate expectation that it would receive a
description of any amendments to the Indenture in a manner which is sufficient to enable
Catalyst to understand the New Financing, to assess whether the rights of the Senior Note
Holders have been adversely affected, and to consider the effects and propriety of the

Amendments which had been enacted to allow the New Financing to proceed.

21.  Catalyst considered the explanations which had been provided by Mobilicity and the

Trustee for their refusal to provide Catalyst with the information which had requested, namely an
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unspecified reference to "significant confidentiality issues" and an assertion that "the Company is

not able to provide [the NPA] . . . at this time as it is subject to confidentiality Testrictions”.

22.  Without accepting the assertions that confidentiality issues or restrictions existed which
negated the right of any Senior Note Holder to have access to the terms of the NPA, Catalyst

" concluded that if there were any provisions of the NPA which truly engaged any legitimate
confidentiality concerns, same could be appropriately dealt with in a manner that provided

effective disclosure.

23.  As aresult on Friday, February 15, 2013 a letter was sent to the Trustee and copied to
counsel for Mobilicity by David Moore, counsel to Catalyst, detailing the foregoing facts and
events. This letter requested a redacted copy of the NPA in a form which preserved the
confidentiality of the persons ("Purchasers") who had purchased notes ("New Notes") under the
New Financing, but which allowed Catalyst to understand and assess the New Financing and
Amendments. This letter re-quested that the response to Catalyst’s request be provided on an -

urgent basis.

24.  No immediate response was received and as a result on Sunday February 17, 2013 a
further letter was sent to the Trustee and again copied to counsel for Mobilicity requesting a
response to Catalyst's requests by no later than noon on Tuesday, February 19, 2013, True
copies'of the aforementioned letters to the Trustee and Mobilicity are now shown to me and

marked as Exhibits "L" and "M", respectively.
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25. On February 19, 2013 at 12:11 PM the Trustee responded stating that all inquiries should

be directed to counsel for Mobilicity. Now shown to me and marked as Exhibit "N" is a true

copy of this letter.

26.  Asaresult Mr. Moore wrote again to counsel for Mobilicity reiterating the need for a
response to his letters of February 15 and 17, 2013. Given the fact that a week had elapsed since
the announcement of the New Financing, Catalyst requested the documentation be provided by

5:00 p.m. on Tuesday, February 19, 2013. Now show to me and marked as Exhibit "O" is a

true copy of this letter.
27. At 4:52 p.m. on February 19, 2013 counsel for Mobilicity respended -as follows:

"We have spoken to Rob Chadwick at Goodmans LLP, counsel to the
Purchasers under the Note Purchase, Guarantee and Backstop
Agreement, and have been advised that he is seeking instructions
regarding the scope of the redactions that will be required by his clients
in order to permit disclosure of the Agreement in light of the
confidentiality obligations that bind the Company. Please feel free to
reach out to him directly regarding timing.

In the meantime, we will advise you as soon as we receive a response
from Mr. Chadwick.

We are seeking instructions on whether we can accept service on behalf
of the Company. We do not represent the Trustee and cannot accept
service on their behalf."

Now show to me and marked as Exhibit ""P'" is a true copy of this email.

28.  Now shown te me and marked as Exhibit "Q" is a true copy of a further email from Mr.
Cobb dated February 20, 2013. This email confirmed that counsel for the Purchasers of the New

Notes was deciding upon the redactions to be applied to the NPA. Later on February 20, 2013,

257



11

Mr. Cobb sent a further email attaching a redacted and incomplete version of the NPA. Now

shown to me and marked as Exhibit ""R" is a true copy of this email and the redacted NPA.

29.  Catalyst immediately undertook a review of this material. It quickly became apparent
that the redactions to the NPA extended far beyond deletions needed to shield identity of the
Purchasers of the New Notes and their holdings. Instead, the redactions had been applied to 35
separate substantive terms of the NPA. These hidden terms related to essential aspects of the
New Financing, including definitions applicable thereto, the list of contractual documents which
formed part of the New Financing, preconditions for any funding in addition to the initial
$15,000,000 advanced, numerous representations of Mobilicity, several covenants, the intended

use of the funds advanced, and at least one event of default stipulated in the NPA.

30. It was also evident that there were several schedules which formed part of the NPA
which had not been provided. Specifically, it appears that there are at least 9 Schedules (A-I) to
the NPA, but only one, Schedule D (Definitiens), had been il;lcluded in the material sent by Mr,
Cobb. While it is difficult to identify the subject matter of all of the missing schedules, one of
them - Schedule F - apparently summarizes the essential terms of an application for a Plan of
Arrangement under the Canada Business Corporations Act ("CBCA") which the Purchasers
have approved. This application is required as a precondition for any further funding beyond the
$15,000,000 advanced on February 6, 2013 and was not previously disclosed in the Press
Release or otherwise. In my experience such disclosure is typical because a condition involving
the obtaining of a court ordered plan of arrangement in the case of a company in circumstances

similar to those of Mobilicity is normally considered to be highly material. In addition to these
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omissions, the material did not fully disclose or set out the terms of the “Follow-on Facility”

referred to in the Press Release.

31.  In summary, it was clear that the material provided to Catalyst was not in accordance
with the requests which Catalyst had made for documentation to allow it to conduct a meaningful

review of the terms of the NPA or to enable Catalyst to assess the Amendments on an informed

basis.

32. As a result, on February 21, 2013, a further letter was sent on Catalyst's behalf regarding
the immediate need for production of an NPA without the extensive redactions which the

. Purchasers had applied and for the delivery of the missing Schedules. Now shown to me and

marked as Exhibit "'S"" hereto is a true copy of this letter, as well as the chart referred to therein

which detailed, to the extent possible, the location and nature of the 35 redactions.

33.  Mr. Cobb responded by email on February 21, 2013 at 6:43 pm. Now shown to me and
marked as Exhibit ""T"' is a true copy of this communication, by which Mr. Cobb forwarded a
further version of the NPA with fewer redactions. Contrary to what had been requested, this

material did not include any of the previously omitted schedules to the NPA. This revised

iteration of the NPA did contain only 3 redactions. However, as detailed below, in reality the
substantive information sought by Catalyst to enable it to fully understand the New Financing,
the Amendments, and the implications and impacts of same upon its rights and interests was pot

provided.

34.  In this regard, now shown to me and marked as Exhibit ''U" is a true copy of the most

recent version of the NPA provided to Catalyst, which has been highlighted to identify the 33
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redactions which have now been eliminated. The newly unredacted provisions show that the
NPA refers to 3 additional documents — a "Cash Flow Forecast", a "Disclosure Letter", and an
"Adequate Protection Letter" ~ whose existence had not been previously disclosed. These
documents contain highly relevant but currently unknown information regarding the terms of the

NPA, relevant to the impacts of the New Financing and the Amendments upon the Senior Note

Holders:

(1)  the "Cash Flow Forecast" is defined in paragraph 11.1(m) of the NPA as a weekly
cash flow forecast for the period between February 6, 2013 and May 30, 2013. The
information contained in this document is critical to understanding numerous important
tern:ls of the New Financing, including provisions in the NPA r;alating to the use of funds
(paragraph 3.7), three preconditions to further funding (paragraphs 11.1(n}, 11.2(b),
11.3(b), three of Mobilicity's representations (paragraphs 12(h}, 12(p), 12(q)); seven of
Mobilicity's covenants (paragraphs 13(f)(i), 13(f)}(iv), 13(i), 13(j), 13(s), 13(t) and 13(ni))

and one of the Events of Default (paragraph 14 (k)),

(2) the reference to the "Disclosure Letter" and the definition of same is contained in
Schedule D to the NPA. This specific reference and definition had previously been
redacted. The unredacted Schedule D indicates that the Disclosure Letter is "a letter
from the Issuer and the Guarantors' to the Purchasers' counsel, Goodmans LLP
dated the date hereof and attached as Schedule I hereto, all or any portion of which

Goodmans LLP shall be entitled to share with one or more Purchasers”;
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(3)  The Disclosure Letter is an integral part of the NPA and has a direct bearing upon
the contents of and exceptions to ten separate representations by Mobilicity: paragraph
12(g) (existence of Material Adverse Effects and Material Events); paragraph 12(1) |
{(quantum of bonuses to be paid to senior executives); paragraph 12(m) {exceptions to the
conduct of business in the ordinary course), paragraphs 12(n} and (o) (KERP and other
employment terms referable to senior officers and managers); paragraph 12(p) (terms of
retainers with advisers and professionals); paragraph 12(r) (identification of pending or
threatened litigation); paragraph 12(s) (identification of Material Contracts and defaults
and disputes therein expected to give rise to Material Adverse Effects); paragraph 12(y)
(accuracy of the information provided to the Purchasers); and paragraph 12(z) (existence
of any other agreements regarding the refinancing and recapitalization of Mobilicity) of
the NPA. Without access to the Disclosure Letter, it is impossible to understand the
contents, nature and implications of these representations, their impact upon the New
Financing, and their relationship to the Amendments and the effects of same upon the

First Lien Notes, and

(4)  The "Adequate Protection Letter" is defined in previously redacted paragraph
11.1(qg) of the NPA. This definition and paragraph 21.2 of the NPA (also previously
redacted) indicates that certain aspects of the New Financing (as yet not fully understood
or revealed) contemplate DIP financing, possibly as a precondition to further funding

under the New Financing,
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35. None of the contents of the "Cash Flow Forecast", the "Disclosure Letter"”, or the
"Adequate Protection Letter" has been disclosed to Catalyst. As a result, although the removal
of 33 of the redactions noted above superficially suggests that more complete disclosure in

accordance with Catalyst's prior requests has now been made, in fact very little additional

substantive information has been provided. Catalyst remains in the dark about a large number of .

important terms of the New Financing, including the substance of the provisions regarding the
use of funds, the terms and dynamics related to CCAA/CBCA filings, as well as numerous
representations and covenants, all of which are necessary to properly understand and assess the

New Financing and the Amendments.

CATALYST’S CONCERNS AND EXPECTATIONS

36.  Based on the exchange of emails and correspondence described above, Catalyst
concluded that its requests for the documents necessary to assess the impact of the New
Financing on the rights and position of Senior Note Holders had not been and will not be fairly
or expeditiously addressed by Mobilicity or the Trustee. Catalyst is extremely concerned by this
state of affairs. For example, the recently obtained materials include a reference to DIP
financing, which is often a feature of insolvency proceedings under the Companies' Creditors
Arrangement Act. This reference to DIP financing, which was not previously disclosed in the
Press Release or otherwise, has caused Catalyst to be particularly concerned about the adequacy

of the disclosure provided to date.

37.  This concerm is highlighted by the fact that a disparity of information exists between

Senior Note Holders. On the one hand Catalyst (and other Senior Note Holders who were not
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aware of the Amendments to the Indenture prior to the Press Release), have been and continue to
be denied access to information and documentation reasonably necessary to understand the New
Financing, consider the Amendments and assess their legal and economic rights and interests. In
contrast, other Senior Note Holders - i.e. the members of the group that purported to approve the
Amendments to the Indenture - are privy to and have the advantage of knowing material
information regarding the New Financing and the Amendments that has been denied to Catalyst
and the other Senior Note Holders. In my experience, issuers routinely seek to ensure that all
holders of like securities simultaneously have access to material facts and material changes
affecting such issuers so that there is a level playing field and so as to avoid discrimination

between such holders.

38.  The material omissions in the information and documentation provided to date make it
impossible for Catalyst to fully understand the New Financing, the Amendments, or to assess the
impacts and adverse effects of same upon the legal and economic rights and interests of the

Senior Note Holders.

39.  However, beyond the disclosure issues referred to above, based upon the facts which
have been ascertained to date, Catalyst also has very serious concerns about the New Financing

and the impact of the Amendments.

40.  Firstly, it is evident that the New Financing is subject to several financial terms and
conditions which are extremely onerous to Mobilicity and unfair and unduly prejudicial to the

econommic interests of all of the stakeholders in Monbilicity, including the Senior Note Holders:

(1) The coupon on the New Financing Notes is 15.5%;
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(2)  The NPA provides for an upfront fee of $8,250,000 which is immediately payable
upon the first tranche of funding, which is deemed to be "fully earned" and which would

be retained by the Purchasers regardless of whether any further funding ever takes place;

(3)  This $8,250,000 fee was paid on February 6, 2013 through the issuance and
distribution of addiﬁonal New Notes in that amount. In other words, in addition to the
interest charges (and transaction costs) paid by Mobilicity, there was an immediate cost
representing over 55% of the $15,000,000 funded advance. The New Notes fall due by
no later than May 30, 2013. In my experience, no issuer or its board of directors would
issue notes representing payment of a fee unless they fully anticipated that there would be
sufficient resourc;es to pay same in cash on the due date for the notes, .narnely May 30,
2013 as regards to Néw Notes as stated above. This suggests that the $8,250,000 fee was
structured to be and is a real obligation that will be paid on or before May 30, 2013,

presumably if necessary by resort to the collateral identified in the NPA.

(4)  Beyond the initial $15,000,000 advance, all other advances are subject to
numerous preconditions, including the initiation and completion of proceedings for a Plan
of Arrangement under the CBCA, on terms which have already been negotiated with and

agreed to by the Purchasers.

(5)  The NPA also provides for a further "Liquidity Payment" of $7,000,000, payable

in cash, upon the happenings of certain contingenciés.

41.  The above facts and terms were not disclosed in the Press Release, although in my

experience such disclosure would have been usual and highly material.
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42,  Secondly, there are several aspects of the New Financing that are unusual and which, in
my experience, do not reflect current commercial practices and/or terms which cne would expect
in financings of this type. These examples, based upon a preliminary review of the NPA, and

some of the concerns arising from them are summarized in paragraphs 43 —~ 45 below.

43. While the NPA contains a subordination clause referring to the Senior Notes, there are
several practical problems and omissicns with respect to these provisions. In practical terms it is
significant that the New Notes fall due no later than May 30, 2013, a date which is well in
advance of the due date of the First Lien Notes. This means that enforcement proceedings may
be triggered by Purchasers of the New Notes long before the maturity date of the Senior Notes
and long before the Senicr Note Holdz;,rs might be entitled to or wish to take enforcement
proceedings themselves. In the event of default of payment, the NPA allows the holders thereof
to take possession of the collateral, without consent of and to the prejudice of the Senior Note
Holders. This means that the Senior Note Holders may be required to act upon an Event of
Default under the Indenture, and attempt to realize upon their collateral, at a time and in
circumstances which are not of their choosing and which may be very much to their prejudice.
In my experience, such a financing would normally be on the basis that any new "subordinate”
debt cobligations would fall due after the maturity date of the Senior Secured Debt. Furthermore,
such a financing would nomally also include provisions preventing subordinate security holders
from realizing upon their security or taking possession of the collateral without the consent of the
Senior Note Holders; provisicns ensuring that, until the Senior Note Holciers are paid in full, any
proceeds of realization received by subordinate security holders would be held in trust for and

paid over to the Senior Note Holders, and several other protections. Now shown to me and
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marked as Exhibit "'V" is a sheet of draft provisions which are often used to provide appropriate

protections, and which go well beyond a single clause recognizing the ranking of the Senior

Notes.

44,  The New Financing does not have any "fiduciary out" provision. This is a normal feature
which enables a debtor to consider other potentially advantageous financing proposals. Such
provisions are standard in financings of this type, to enable the directors of the borrower to
exercise their fiduciary responsibilities. On the basis of what has been disclosed to date, not only
is there no "fiduciary out" provision in the NPA, but there are also express prohibitions which
provide the holder of the New Notes a veto over any new financing, and which, in my view,

' make it highly unlikely that any proposals for same are lik‘ely to be made by third parties

(paragraphs 13(p), (@), (1), 21.10 and 21.11, NPA).

45.  Inaddition, the NPA contains numerous provisions that suggest or imply that Mobilicity
is at or in a near - insolvency state, and that proceedings involving DIP (Debtor-in-Possession)
Financing — to the direct economic prejudice of Senior Note Holders - may be mandated as

conditions for the remainder of the advances under the New Financing. In particular:

(1)  While the contents of the "Cash Flow Forecast" are unknown, the NPA requires
weekly cash flow forecasts (paragraph 11.1¢(m)), and includes express conditions and
covenants predicated upon defined variances from these forecasts (paragraphs 11.2(b)
and 11.3(b)). The NPA also requires bi-weekly reports as to Mobilicity's actual cash '
flows together with a detailed variance analysis (paragraph 13(f)(i)), and contains

restrictions upon capital expenditures (paragraph 13(j)) and upon payments of advisor
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and professional fees (paragraphs 13(f) and (n)). The NPA also provides that specified

variances (wWhich cannot be identified in the information currently disclosed) constitute

an Event of Default (paragraph 14(k));

(2)  The Adequate Protection Letter referred to in the previously redacted provisions
of the NPA (paragraph 11.1(q) and 21.3)) acknowledges that, following the New

Financing, "there is not adequate protection for (inter alia) the Senior Notes . . . fo permit

any (further) financing” by Mobilicity. In other words, the New Financing stretches to

the limit the Corporation's capacity to borrow;

(3) While the contents of the Adequate Protection Letter remain unknown to Catalyst,
as noted above the references to it in the NPA appear to contemplate, at some future date,

the need for Debtor-in-Possession Financing, in accordance with terms which Mobilicity

has already agreed to with the Purchasers. In usual practice such funding would take

priority over all existing debt obligations of Mobilicity. It is impossible to determine
whether such Debtor-in-Possession Financing will be an element of the "Follow-on-
Financing" referred to in the NPA, or whether same will be a required element of the
CBCA filing referred to therein, because the terms and details of these aspects of the New
Financing have not been disclosed to Catalyst. In my experience, it is highly unusual and
contrary to the interests of the Senior Debt Holders for the terms of such prospective DIP
financing to have been determined by and be subject to the agreement of so-called
"subordinate” debt holders, without full disclosure to and involvement of senior ranking

creditors, particularly where they may be adversely affected and whereas is the case
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herein, a reasonable reading of the Indenture would give each holder of Senior Notes

approval rights.

The above provisions and reporting requirements and controls are similar to terms that are often
found in CCAA orders requiring reports to Court appointed monitors by insolvent filers which
are normally available to all interested parties in such proceedings. Moreover, it is anomalous

for "subordinate” holders to obtain more information than senior security holders.

46. It is impossible, without more documentation, to fully assess the implications and
potential effects of the New Financing, or the implications and effects of the Amendments upon
the Senior Note Holders. However, based upon what has been made available to date, it is ¢lear
to me that the economic interests and the legal interests of the Senior Note Holders have been
and will be adversely affected by the New Financing and the Amendments which purportedly

permitted it to proceed in a manner which is unfair and unduly prejudicial.
AMENDMENTS TO THE INDENTURE AND THE COLLATERAL DOCUMENTS

47.  The foregoing matters raise serious questions as to the propriety of the Amendments.
‘Without more information it is impossible to be definitive, but it appears probable that Articles
9.02 (12) and (15) of the Indenture have been violated. It further appears that all of the 50% plus
Senior Note Holders who purported to approve the Amendments and who also participated in the
New Financin g and derived the benefits therefrom (which were not available to other Senior

N o‘te Holders), have breached the provisions of the Indenture which prohibit Senior Note

Holders from acting under the Indenture in a manner which prejudices other Senior Note

Holders.
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48.  Iconsider that the Amendments are materially adverse to the Senior Note Holders for a
number of reasons. These reasons include the fact that, in light of the maturity date of the New
Financing being earlier than that of the First Lien Notes, contrary to usual practice in my
experience, the Purchasers will be permitted to enforce their security against the collateral of the
Senior Note Holders in cir;:umstances where the Senior Note Holders may not be able or may not
wish to do so and in circumstances where, as a result, the Senior Note Holders may be exposed
to material loss precipitated by the actions of the Purchasers notwithstanding their junior
ranking. As well, notwithstanding that the Purchasers are junior secured creditors, there is no
constraint imposed upon them that would preclude them from voting in a manner inconsistent
with the best interests of the Senior Note Holders in‘any insolvency proceedings or as to their
ability to take issue with any realization effected or proposed to be effected by the Senior Note

Holders. This too is contrary to usual practice.

49.  The Security Agreement was intended to protect the Senior Note Holders from these and
other adverse consequences by the inclusion of the Negative Pledge contained in Section 4.1 (c)
therein, and by the restrictions on the ability to amend this clause by reason of the provisions of
Section 5.9, the definition of “Required Noteholders”, and the resulting incorporation of the

limitations set out in Section 9.02 of the Indenture, including section 9.02 (9) thereof.

50. The Amendments set out in the Supplemental Indenture, if effective, would result in a
variation to the Permitted Liens previously allowed under section 4.1 (¢) of the Security
Agreement. This change specifically purports to authorize previously prohibited liens in the

amount of $43,000,000, on terms which do not protect the Senior Note Holders and which are
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inconsistent with normal commercial practice, and without the consent of all of the Senior Note

Holders.

51.  The prejudice to the Senior Note Holders caused by this Amendment to the Negative
Pledge and the importance of the Senior Note Holders retaining control over the timing and
methods used to realize upon the collateral held as security, which has now been lost, are
especially significant given the unusual features of the Spectrum Licenses which comprise a
significant proportion of the collateral, the difficulties and complexities inherent in any attempts
to realize on that security, and the resulting risks, as set out in the Offering Memorandum issued
by the Corporation in connection with the Senior Notes. Now shown to me and marked as
Exhibit "W'l' are true copies of extracts from the said Offering Memorandum which outline
these difficulties and risks. These extracts also outline the risks relating to any filing by the
Corporation under the CCAA or similar insolvency legislation, an outcome which I believe is

materially more likely by reason of the terms of the New Financing, to the extent same are

currently known.

52.  There are certain basic principles and standards of conduct, consistent with the terms of
the Indenture and the First Lien Notes, that form part of Catalyst's expectations. Catalyst

expected, and expects:

(1 that as and when any new financings permitted under the Indenture were entered
into by Mobilicity, they would be on terms consistent with usual commercial terms and

practices;
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2) in any subsequent financing, so-called subordinate security holders would not be
placed in a position of de facto, economic/commercial control over the affairs of
Mobilicity, whether as a result of the early maturity date of the debt instruments held by
such persons, their rights of enforcement, their ability to dictate by agreement the terms

of corporate restructuring and prospective DIP financings, or otherwise,

(3) that as and when any Amendments were made to the Indenture, Senior Note
Holders would immediately be provided with sufficient information and documentation
to understand and anatyze the effects and implications of same, in relation to both their

strict Jegal rights and their economic interests;

4) that as and when any Amendments were made to the Indenture, the effects of
same and any transactions they enabled would not adversely affect the economic or legal

interests of the Senior Note Holders in any way;

(5)  that neither Mobilicity nor the Trustee would tolerate a situation where some
Senior Note Holders had informational advantages over other Senjor Note Holders in
relation to the New Financing, the Amendments to the Indenture, or otherwise in relation

to the affairs of the Corporation, and

(6)  that the Trustee would be not placed in any conflict or potential conflict of interest
position in relation to the fulfillment of its duties and exercise of its powers under the
Indenture. In this regard, while Section 7.03 of the Indenture permits the Trustee to enter
to other business activities with the Corporation, conflicts are not permitted. I believe

such conflicts do exist by reason of the New Financing. For example, the Trustee's
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appointment as Collateral Agent in relation to the Secured Lien Notes and creates further

duties and responsibilities which may well be adverse to the interests of Secured Lien

Holders.

53.  The history of Catalyst's unsuccessful efforts to obtain information about the New
Financing and the Amendments, and the information available to date about the substantive
terms of the New Financing, and my observations and conclusions as set out herein, make it clear

that the procedures followed and the terms of the New Financing are not in accordance with and

defeats the above expectations.

54,  Lastly, it is appropriate to make reference to another aspect of the communications from
counsel for the Corporation. In the emails forwarding the redacted versions of the NPA, the
Corporation's counsel has attempted to impose a restriction upon the use of the NPA based upon
a prior confidentiality agreement entered into between Catalyst and the Corporation. The context
is that in December 2012 Catalyst tried to engage the Corporation in discussions about an overall
refinancing. In furtherance of this, a Mutual Confidentiality Agreement was entered into, a copy

of which is now shown to me and marked as Exhibit "'X"".

55.  Inthe course of the discussions that took place in late December, Catalyst (a) presented
the Corporation with a comprehensive refinancing term sheet designed to be beneficial to all of
the Corporation's Stakeholders and (b) advised the Corporation that it was not seeking any

confidential information.

56.  However, the discussions with the Corporation about this potential financing broke off at

or about the first week of January 2013. Since that time, despite inquiries by or on behalf of
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Catalyst to follow up, there have been no discussions with the Corporation about Catalyst's

refinancing proposal.

57.  The information and documents currently sought by Catalyst, and the versions of the
NPA produced to date are not part of the discussions or documents to which the Mutual
Confidentiality Agreement applies. Rather these matters relate to Catalyst's independent rights
and expectations, including its right and expectation that information and documentation about
the New Financing and the Amendments would be disclosed in a timely way, for the reasons
described above. In these circumstances it appears that the Corporation is attempting to use the
Mutual Confidentiality Agreement as a means to constrain Catalyst and to prolong the
inform.ational advantageé enjoyed by the Purchasers of the i\lew Notes over other Senior Note
Holders (Catalyst included), who are in the dark about key elements of the New Financing and

the Amendments.

58.  As appears from the lcétcr which is now shown to me and marked as Exhibit "Y"" hereto,
Catalyst does not believe that the Mutual Confidentiality Agreement applies to the recently
obtained documentation. However, Catalyst does not want to unilaterally determine that issue by
filing materials in the public record which detail the contents of NPA. As a result the Notice of
Application herein has been drafted in a manner which does not refer to the NPA. Rather, the
detailed grounds which Catalyst relies upon (which do refer to terms of the NPA) are referred to
as "Schedule A" in the Notice of Application herein. This Schedule is now shown to me and .

marked as Exhibit "Z".

CONCLUSION
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 59.  This Affidavit is sworn in support of relief sought in the Notice of Application herein and
for no improper purpose or motive. There is considerable urgency to the relief sought as
Catalyst wishes to fully assess the New Financing and the Amendments and the issues related

thereto immediately, and to seek appropriate substantive remedies from the Court as soon as

. possible.

SWORN before me at the City of )
Toronto, in the Province of Ontario )
this ZC‘5 day of February, 2013. )
)
)

7/ GABRIEL DE ALBA

Dl Ureo—

A COMMISSIONER, ETC.
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This is Exhibit “E”
referred to in the affidavit of
JAMES RILEY

Sworn before me,
this 9th day of October, 2013

Secd grron

A Commissioner, etc.
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Commercial List No. CV 13-10016-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

In the matter of a Note Purchase, Guarantee and Backstop Agreement dated February 6, 2013
made by Data & Audio-Visual Enterprises Wireless Inc., Equity Financial Trust Company, and
certain purchasers of notes thereunder whose identity is unknown (referred to in the Title of
Proceedings herein as “the Unknown Purchasers”).

BETWEEN:

THE CATALYST CAPITAL GROUP INC.
Applicant

-and-
DATA & AUDIO - VISUAL ENTERPRISES WIRELESS INC., DATA & AUDIO -

VISUAL ENTERPRISES HOLDINGS INC., DATA & AUDIO - VISUAL ENTERPRISES
LEASING INC., EQUITY FINANCIAL TRUST COMPANY, AND THE UNKNOWN

PURCHASERS
Respondents

APPLICATION UNDER section 248 of the Ontario Business Corporations Act, R.S.0. 1990,
c. B.16, as amended and Rule 14.05(3)(d) of the Rulés of Civil Procedure.

AFFIDAVIT OF GABRIEL DE ALBA
(Sworn May 9, 2013)

I, GABRIEL DE ALBA, of the City of ’i‘oronto in the Province of Ontario, MAKE OATH
AND SAY AS FOLLOWS:

1. I am the Managing Director and Partner of the Applicant, The Catalyst Capital Group

Inc. (hereinafter “Catalyst” or the “Applicant”).
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This affidavit is sworn in response to the Affidavit of William Aziz dated April 24, 2013,
with respect to the proposed plans of arrangement under the Canada Business
Corporation Act, R.S., 1985 c. C-44 (“CBCA”) referred to therein (the “CBCA
Affidavit”), and the Affidavit of Mr. Aziz dated May 3, 2013, with respect to the

oppression claims which are the subject of this proceeding (the "Oppression Affidavit").

In this proceeding, Catalyst has identified and relied upon several facts and circumstances
regarding the financing disclosed by the respondent Data & Audio-Visual Enterprises
Wireless Inc. (“Mobilicity”) on February 12, 2013 (the “February Financing™) which

Catalyst asserts constitutes oppressive conduct, including:

(a)  the lack of accurate and complete disclosure regarding the February Financing and
the secrecy maintained by Mobilicity and the other respondents regarding the

terms of the February Financing;

(b) the disparity of information among First Lien Noteholders resulting from the

above;

(c)  the extraordinary fee of $8.25 million (which was deemed to be fully earned)
which was payable to the First Lien Noteholders who participated in the February
Financing, upon the initial advance of $15 million pursuant to the February

Financing without any obligation to provide any further financing;

(d)  the lack of appropriate provisions with respect to the subordination of the Second

Lien Notes evidencing the indebtedness resulting from the February Financing;
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(e) the lack of any “fiduciary out” clause in the February Financing, thereby

preventing Mobilicity from accepting any superior proposal;

§3) the manner in which a bare majority (51%) of the First Lien Noteholders purported
to amend the First Lien Indenture, given the fact that those Holders had a conflict
of interest and imposed amendments to the First Lien Indenture for their benefit
which prejudiced the non-participating First Lien Noteholders, and which were

contrary to the amending provisions of the First Lien Indenture; and

(g) the conflicts and breaches of duty created by appointment of the respondent Equity
Financial Trust Company as Collateral Agent in relation to the Febfuary

Financing.

For the most part, the Aziz Oppression Affidavit fails to address any of these issues.
However, the Oppression Affidavit does make extensive reference to the discussions
engaged in between Catalyst and Mobilicity regarding a potential financing in December
2012 - January 2013. The Aziz Oppression Affidavit also contains negative

characterizations of Catalyst's philosophy and investment approach.

Attached hereto and marked as Exhibit A is a true copy of an extract from Catalyst’s
website, which describes several investments hefd in its portfolios, as well as a copy of
Catalyst’s “Guiding Principles.” These materials reflect the fact that Catalyst engages in a
variety of investment activities, many of which involve holding a long-term position in,
and active management of, operating companies. Catalyst’s philosophy is to “buy what

we can build,”
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As a result, Catalyst engaged in informal discussions with representatives of Mobilicity
in November and December 2012. In these discussions, Catalyst advised Mobilicity that
it was interested in making an investment in Mobilicity and that Catalyst had developed a

unique financing in furtherance of this objective.

In these discussions, Catalyst advised Mobilicity that it viewed the funding plan and
financial model, which it had developed as proprietary in nature, and indicated that in

order to present its model, certain protections were necessary.

Mobilicity apparently concluded that Catalyst was seeking to prevent Mobilicity from
considering any other alternatives open to it and interpreted the documents which
Catalyst had drafted as resulting in lengthy, self-renewing exclusivity arrangements. This
interpretﬁtion was reflected in' the email communications from Walied Soliman to Jon
Levin, including an email dated December 14, 2012, a copy of which is attached hereto

as Exhibit B.

The foregoing was a misinterpretation of Catalyst's intent. Catalyst recognized that
Mobilicity and its directors were subject to certain fiduciary duties and that any form of
lock-up or exclusivity arrangements which prevented compliance with such duties were
not possible. Catalyst clarified its position and intentions in an email dated December 17,
2012 from Jon Levin to Walied Soliman. A copy of an email string containing this email

is attached as Exhibit C hereto. Mr. Levin’s email stated, in part:

... Catalyst has a well developed term sheet that it believes is fair,
equitable and capable of atfracting significant support from all
constituencies. Catalyst recognizes that aspects of the term sheet appear in
other restructurings but Catalyst is of the view that the package it has put
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together is innovative, unique and proprietary. All it is seeking is
reasonable protection for that package.

If you consider the draft confidentiality agreement we prepared as
overreaching in terms of such protection, that was not our intent. Although
not reflected in your emails from Friday night and yesterday, I thought this
was made clear in our informal telephone conversation last Wednesday as
well as in conversations between Jim Riley and Barry Goldberg.

In particular, in our discussion we indicated that the proposed period of
exclusivity was intended to be for a defined time frame, which could only
be extended if both parties agreed. The wording reflects this intent, not an
"automatic” renewal: if different drafting is preferred by you to cover this
point, Catalyst would welcome any suggestions. Moreover, we have also
indicated that, if Mobilicity felt that a shorter time frame was more
reasonable, Catalyst would consider such a modification. Of course, in the
event negotiations during this process result in an agreed term sheet,
Catalyst would expect that the ultimate definitive agreement re same
would include customary "fiduciary out" clanses.

As for the two other provisions in the proposed terms (relating to
confidentiality and damages) which you have described as
"extraordinary," while I am not sure that I would share that view, based on
the drafts which have been exchanged and our informal discussions, I am
confident that these issues conld be resolved quickly and without undue

difficulty.

You have emphasized that Mobilicity wants to work cooperatively with
Catalyst. My client welcomes this approach and accepts your statement at
face value. Catalyst believes that it is in the interests of all concerned -
including Mobilicity and its stakeholders — for focused discussions to
occur with Catalyst regarding the financial proposal which Catalyst has
developed. I would therefore encourage you to come back with alternative
proposals to the extent you consider that necessary and that will allow a
reasonable process to unfold and that will protect the confidentiality of
Catalyst's intellectual property, on terms that are neither unreasonable nor
extraordinary.

If you have a restructuring plan of your own to propose, Catalyst is open-
minded and certainly prepared to consider it on the merits and to agree to
reasonable confidentiality.

In light of subsequent developments, it is noteworthy that the above email went on to
detail Catalyst’s concemns regarding the divergent interests of certain of the First Lien

Noteholders, as follows:
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As previously communicated, independent of the desired discussions
between Mobilicity and Catalyst, Catalyst is very concerned by the rumors
it has been hearing about other potential options which Mobilicity may be
exploring. In these circumstances, I respectfully suggest that Mobilicity
needs to be alert to the fact that that there are a namber of creditors who
are conflicted because they are "cross dressers” whose economic interests
are divergent from the inferests of other creditors, including noteholders
like Catalyst whose only investment is in the 9% % bonds.

In our view, whatever transpires, creditor classes will have to be structured
in order to achieve both substantive and procedural faimess. For example,
if it is proposed that conflicted creditors would be entitled to use their
votes in support of any refinancing that erodes such fairness, Catalyst
would consider this to be highly inappropriate (and oppressive) unless the
non-conflicted creditors were recognized as a separate class for voting
purposes in any approval process. Catalyst believes that its concerns and
views about these matters are shared by a majority of the other senior
secured creditors.

Subsequently, Catalyst entered into a confidentiality agreement, which was attached as
Exhibit X to my prior afﬁdavit, and presented Mobilicity with two detailed term sheets.
Among other things, the financing arrangements described in these term sheets would
have provided $200 million of new funds to Mobilicity. Initially, these term sheets were
well received by Mobilicity and their advisors, who were supportive of the Catalyst
proposal and appeared to believe that it represented the only viable option for Mobilicity.
For example, I was advised by Jon Levin and verily believe that one of Mobilicity’s
financial advisers, Barry Goldberg of Canaccord, was highly supportive of Catalyst’s
proposal. The views of Mr. Goldberg were described to Catalyst in an email from Mr.

Levin dated January 3, 2013, which stated as follows:

“I just had a call from Barry Goldberg who advised me as follows:

1. He believes our deal is the only one that is capable of being executed.
He has so advised Mobilicity.

2. They need to make some tweaks to the term sheet but the tweaks are
just that and, in particular, he assures me that the tweaks will not affect our
€conormics.

281



12,

13.

14.

3. He is travelling and has other people’s schedules to coordinate but
hopes to be In a position to send us the tweaked term sheet Saturday.

4, Mobilicity may come back with a request for bridge financing. We
discussed how they might do that and ensure we have priority. I suggested
issuing us bonds which would have a higher face amount than the cash we
advance with the difference to cover our fees. Barry said that he thought
something like that would be quite workable.”

Attached hereto and marked as Exhibit D is a true copy of the above email. I am advised
by Mr. Levin and verily believe that its contents accurately describe the telephone

conversation which he had with Barry Goldberg on January 3, 2013.

In these discussions, Catalyst did not seek to obtain access to any confidential
Pinformation relating to Mobilicity's affairs. However, Catalyst believed that Mobilicity
was facing significant cash flow problems and that there was considerable urgency to
inject new money into the company, failing which, its business (and value) was at
potential risk. Accordingly, Catalyst advised Mobilicity and its advisors that time was of
the essence, and urged Mobilicity to sign off on the term sheets that Catalyst had

proposed, so that the financing could be completed as guickly as possible.

The Aziz Oppression Affidavit states that the discussions with Catalyst broke off on or
about January 6, 2013 for two reasons. According to Aziz, Mobilicity was (1) unwilling
to agree to Catalyst’s demands for exclusivity and (2) considered the $15 million break

fee proposed by Catalyst to be unreasonable.

I do not believe that the summary of these issues contained in the Aziz Oppression

Affidavit is accurate or complete. Catalyst's position was as follows:
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(@)

)

(©

@)

Catalyst made it clear to Mobilicity throughout that it recognized that Mobilicity's
board must have the ability, as a result of their fiduciary duties, to enter into
alternative financing arrangements if a "superior proposal” was made available to

Mobilicity;

Accordingly, if the contractnal documents were finalized, Catalyst knew,
understood and agreed that such agreements would contain "fiduciary out"
provisions, which wouid enable Mobilicity and its board to opt out of its

agreement with Catalyst in favour of a superior proposal;

In this context, Catalyst also indicated that the contractual documentation to be -

entered into should contain a provision for a break fee, if Mobilicity opted out of
the agreed upon financing in favour of the "superior proposal”, pursuant to those

"fiduciary out" provisions;

In setting the quantum of the break fee referred to above, Catalyst was familiar
with commercial practices and standards applicable to such fees, and believed th at

the proposed fee was within commercial norms.

Mobilicity's understanding of the above matters was reflected, inter alia, in the emails

and discussions between Catalyst and Mobilicity, in which reference was made to these

concepts.

I cannot comment upon the actual reasons why Mobilicity decided to break off

discussions with Catalyst in early January 2013, but it is puzzling why no alternative

proposals were made by Mobilicity with respect to the "break fee”. The assertions

283



17.

contained in the Aziz Oppression Affidavit are even more puzzling having regard to the

terms agreed upon by Mobilicity in the February Financing, namely:

(@  The February Financing included a payment of an upfront fee of $8.25 million for
an advance of $15 million, On a proportional basis, this fee was grossly in excess
of any break fee proposed by Catalyst (which would never have become payable
unless a superior proposal arose). In addition, this amount of this upfront fee was
outside commercial norms, and, it appears, contrary to the Criminal Code of

Canada.

(b)  Mobilicity agreed to an absolute exclusivity provision with no “fiduciary out” (in
contravention of normal practice), as stated in section 21.10 of the Note Purchase

Agreement (the “NPA”), which Mobilicity entered into on February 6, 2013:

21.10 Exclusivity

Upon entering into this Agreement, the Issuer and each Guarantor
agrees that it will not enter in bilateral arrangements with any party
to provide any debt facility of any kind or similar financing
arrangement, in each case for any purpose contemplated by this
Agreement or any other similar purpose, in each case excluding the
Follow-on Facility contemplated hereby, unless the consent of the
Purchasers has been obtained.

Mr. Aziz is accurate in stating that after January 6, 2013, Mobilicity did not have any
further discussions with Catalyst, although I informally encouraged Mobilicity to do so,
without success. Instead of pursuing any further dialogue, Mobilicity entered into private,
undisclosed negotiations with four First Lien Noteholders, who also held unsecured debt
at the Holdings level. This resulted in the February Financing, to which Catalyst has

objected.
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19.

20.

21.

22.

The Aziz CBCA Affidavit attaches numerous documents and sets out Mobilicity’s
description of the plans of arrangement which are the subject of interim orders the CBCA

issued by his Honour Judge Wilton-Siegel dated April 25, 2013.

To put these‘CBCA plans in context, it is evident that by at least early February 2013
Mobilicity and a previously unidentified group of First Lien Noteholders had entered into
agreements with respect to the contents of Mobilicity’s CBCA Filings. The fact is clear
from the provisions of the NPA. Specifically, section 11.2(a) refers to a “Plan” which had

been agreed upon, and which is defined in the NPA as follows:

“Plan” means the plan of arrangement to be filed under the CBCA and
containing substantially the terms set out in Schedule F hereto, in form
and substance satisfactory to the Issuer, the Guarantors and each Purchaser
and its Advisors.

As I have sworn previously, following the announcement of the February Financing,
Catalyst requested that it be given a copy of the Schedule F referred to above so that it
could understand the full extent of the commitments and undertakings which had been
entered into as part of the new financing announced by Mobi_licity on February 12, 2012.
Despite these requests, Mobilicity and the First Lien Noteholders who were signatories to

the NPA refused to provide the information.

In describing the CBCA plans, Aziz repeatedly refers to the "Mobilicity Group", and it is
clear that the plans themselves have been structured in a manner which implements a de
facto consolidation of the separate debts which currently exist in two separate legal

entities—Mobilicity and Holdings.

The financial disclosure made in the materials which have been circulated in relation to

the CBCA plans, including the December 31, 2012 audited financial statements, is all
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provided on a consolidated basis. As a result, it is impossible to fully understand and
assess the financial affairs of Holdings and Mobilicity, standing alone. However, based
on their known capital structure, there are clearly very different categories of debt, debt

holdcrs‘ and stakeholders as between Mobilicity and Holdings.

In this regard, three types of unéecured debt currently exist at Holdings—Unsecured
Senior Notes ($147.2 million as at March 31, 2013), Unsecured Pari Passu Notes ($85.1
million) and Unsecured Subordinated Notes ($37.2 million). Creditors holding these
notes currently have no claim, direct or indirect, against Mobilicity, and their sole source
of any potential recovery in relation to their notes is the value, if any, of Holdings’ 100%

ownership of Mobilicity.

In contrast, aside from the February 2013 New Note financing whose propriety is in issue
in this proceeding, the only debt at the Mobilicity level is $195 million of First Lien
Notes. This debt was and is secured by a first lien against the Spectrum purchased by
Mobilicity in 2008 and other assets of Mobilicity, and is subject to numerous covenants
and restrictions, including detailed, specific restrictions on further borrowings. These
provisions prohibited the creation of further liens beyond specifically defined “Permitted

Liens”, and were intended to protect the interests of the First Lien Noteholders.

The de facto consolidation referred to above is clear from the fundamental structure of

the Recapitalization Plan. This plan, if approved, would result in the following:

(a)  All of the existing unsecured indebtedness at the Holdings level will be completely
extinguished and partially exchanged for new secured Second Lien Notes in the

amount of up to $187.5 million with attributes that are materially different than the

11
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@

existing unsecured debt. In this regard the new Second Lien Notes will be

guaranteed by Mobilicity, which guarantee will be secured by a general security

* agreement over all of Mobilicity’s assets. This exchange would also have potential

tax consequences which are difficult to quantify.

$75 million of the new secured Second Lien Notes will be issued in return for the

~ $75 million financing referred to in the Recapitalization Plan materials. The

balance of the new secured Second Lien Notes ($112.5 million) will be issued in
exchange for the extinguishment of a portion of Holdings’ current unsecured

indebtedness.

As noted above, the new indebtedness of $187.5 million described in the CBCA
plan documents will be secured by a charge against the assets of Mobilicity.‘ As
described below, this is in contravention of the currently existing Security
Agreement applicable to the First Lien Notes, which restricts the creation of any

new liens against these assets.

The $75 million funding referred to in the Recapitalization Plan does not result in
new funds of $75 million. Instead, $33.6 million of these funds will immediately
be used to pay off the Second Lien Notes which had been issued under the
February Financing. In other words, $33.6 million of funds of the “new funds”
referred to in the CBCA plan documentation will not be available for use at
Mobilicity, but will be used to repay the First Lien Noteholders who participated in

the February Financing. The repayment of this $33.6 million includes the

12
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26.

27.

repayment of the first and second tranches disclosed in the NPA, accrued interest

thereon, and the $8.25 million extraordinary fee.

In the above structure, the First Lien Noteholders who participated in the February

Financing would derive the following benefits:

(a)

(®)

©

(d

They receive an immediate cash payment of $8.25 million to retire the Second
Lien Notes issued under the NPA as a "Bridge Funding Fee", which were deemed

to be fully earned and payable thereunder upon the first advance of $15 million;

They obtain the ability to exchange up to $112.5 million of unsecured debt held at
the Holding level, which likely has no current value, for new Second Lien Notes
guaranteed and secured at the Mobilicity level, thereby significantly improving

their likelihood of recovery in relation to said indebtedness;

They obtain additional undisclosed fees in relation to the February Financing and

the plans of Arrangement; and

They obtain 90% of the equity of Holdings and 100% of the voting rights of

Holdings.

By reason of these benefits, these First Lien Noteholders have a significant financial

interest to have the CBCA plans approved. Their interests are fundamentally different

from and adverse to the interests of First Lien Noteholders like Catalyst, who do not

derive any such benefits, and whose sole interest is to assure that Mobilicity and its assets

are not adversely affected by any new financing.

13
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28.

29.

30.

The foregoing benefits are being conferred upon the First Lien Noteholders in
circumstances where there is a significant disparity in information between themselves
and the other First Lien Noteholders, including Catalyst, who did not participate in the

February Financing.

In this regard, the NPA indicates that the First Lien Noteholders who participated in the
February Financing have had and continue to have access to the following information

and documentation:

(a) the cash flow forecast defined in section 11{1)(m) of the NPA, i.e. a weekly cash

flow forecast for Mobilicity and certain guarantors;

(b)  bi-weekly reports detailing the actual cash flows for Mobilicity and the guarantors,

together with explanation for any variances from the forecasts that have occurred;

(©) the analysis and information contained in the "Adequate Protection Letter" referred
to in paragraph 11(1){(g) and section 21.3 of the NPA, which appears to
acknowledge that, as of February 6, 2013, there was not adequate protection for

the holders of the First Lien Notes to permit any further financing; and

(d) the contents of the Disclosure Letter defined in the NPA and containing the
information and referred to in paragraphs 12(e), (g), (m), (n), {p), (q), (r) and (s) of

the NPA.

None of this information or documentation has been provided to Catalyst or, so far as
Catalyst is aware, any other First Lien Noteholders (except the First Lien Noteholders

who participated in the February Financing) or any other stakeholder in the proposed
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31.

32.

CBCA plans. As a result, the disparity of information which existed at the time of and
following Mobilicity's announcement of the February Financing has continued. This
disparity adversely impacts the ability of Catalyst and other interested stakeholders to
make informed assessments of the CBCA plans that have been circulated and the

decisions and elections referred to therein.

I believe that the disparity of information referred to above is also potentially relevant to
the support agreements which Mobilicity claims have been signed. Catalyst has made
preliminary inquiries relating to these support agreements. It appears that some of the
First Lien Note Holders may have signed support agreements without appropriate
disclosure of material facts germane to such agreements, including, for example, facts
relating to the extraordinary $8.25 million fee and the payment thereof, or the loss under
the Acquisition Plan of the make-whole required by section 3.07 of the First Lien

Indenture.

In addition, the Reorganization Plan fails to disclose the information necessary to
determine how long the financing under the Recapitalization Plan will enable Mobilicity
to sustain is operations or what business plan exists for any longer term operations. In this

regard:

(a)  Although the materials which have been circulated indicate that there will be $56.2
million cash on hand if the Recapitalization Plan is implemented, this fails to take
into account fees and expenses that will be charged against this sum. Moreover,

this figure is stated to be as at March 31, 2013;
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33.

®)

(©)

(d

The quantum of the above fees and expenses are not disclosed in the material

which has been circulated by Mobilicity, but I believe they are significant;

I also believe that Mobilicity is expending cash at a high monthly rate well in
excess of its monthly income. In this regard, for the quarter ending December 31,
2012, accordiné to the CBCA Affidavit, the “cost of maintajning' the Mobilicity
Group’s network, paying distributors and other service partners exceeded revenue
and financing proceeds by approximately $12 million prior to financing costs, or

$30 million in total” (i.e., approximately $10 million per month);

Based upon, infer alia, the foregoing information and the contents of paragraphs
27-28 and 31 of the Aziz CBCA Affidavit, paragraphs 21-24 of the Aziz
Oppression Affidavit and the contents of the Recapitalization Plan, it appears that

Mobilicity is currently insolvent or on the verge of becoming insolvent.

In my initial affidavit, I expressed concern and identified deficiencies in relation to the

subordination provisions of the NPA, given the fact that the "Permitted Liens" defined in

the First Lien Indenture and the negative covenant contained in the Security Agreement

- had been amended without Catalyst's knowledge or consent. For ease of reference, the

amendments which were enacted at that time are detailed in Exhibits E and F hereto.

These amendments had resulted, as at the date of my February 29, 2012 affidavit, in the

creation of additional liens against Mobilicity's assets in the amount of $23.5 million (i.e.

first tranche of financing in the amount of $15 million and the $8.25 million fee paid to

the First Lien Noteholders).
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34.

One of the concerns I expressed in my prior affidavit related to the expiry date of the

Second Lien Notes issued under the February Financing. Under the Recapitalization Plan,

these obligations will immediately be paid in full, thereby affirming their validity and

adding to Mobilicity’s continuing debt. While the Recapitalization Plan contemplates that

the new Second Lien Notes have an expiry date of September 25, 2018, the Backstop

Parties referred to in the CBCA plan materials have the ability to cause interest payments

to be made on this debt on June 30, 2013. Moreover, the Inter-Creditor Agreement that

has been proposed contains a number of limitations and qualifications, including the

following:

(a)

(b)

©

The restrictions on the ability of the Second Lien Noteholders to undertake certain

actions and Steps are, in large measure, limited to "standstill" periods of 90 days;

Depending upon when and how often any "Defanlt" arises within the meaning of

the new Second Lien documentation, there could be multiple standstill periods

following whlch Eecond Ligngoteholders g:ouldé_e:gggqjse cnforcqm_c_nt_;_ig_l_]_ts,_

unless the First Lien Noteholders decide to do so;

The standstill provisions are further complicated by requirements that, in order for
the First Lien Noteholders to forestall the ability of the Second Lien Noteholders to
enforce their Security and control realizations on collateral following the expiry of
any standstill period, the First Lien Noteholders are obligated to engage in
enforcement actions themselves and to pursue such actions diligently, regardless of

whether such Holders would otherwise elect to undertake such actions;
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35.

36.

37.

{d)  The Inter-Creditor Agreement contains restrictions on the ability of the First Lien

Noteholders to amend the First Lien Indenture; and

()  The Inter-Creditor Agreement contains waterfall provisions that grant the Second
Lien Noteholders an indemnity up to $2.5 million of costs incurred by them in
relation to actions taken to collect their debt, including the institution of collection
proceedings, in priority to the repayment of principal due and owing under the

First Lien Notes.

In summary, the provisions of the Inter-Creditor Agreement fall short of what is

necessary to create truly silent and fully subordinated second liens as summarized in my

prior affidavit and Exhibit “V” thereto.

The issuance of the new Second Lien Notes, together with the guarantee and security
agreement at the Mobilicity level creates issues, complications, and potential disputes
regarding the timing, circumstances, and methods by which the First and Second Lien
Noteholders could enforce their security instruments. This is one reason why section
4.1(c) of the Security Agreement applicable to the First Lien Notes prohibits the creation

of additional liens on the collateral whether or not the liens are subordinated.

The creation of the new Second Lien Notes and the Security Agreement relating thereto
is in contravention of the existing negative pledge referred to above and is detrimental to
the interests of the First Lien Noteholders. As a result, section 9.02(9) of the First Lien
Indenture requires the consent of each Holder affected before any amendments allowing

such additional liens can be validly enacted.
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39,

40.

Instead of following these provisions, the majority of the First Lien Noteholders engaged
in self-dealing by imposing amendments to relax the restrictions contained in the negative
pledge to obtain benefits for themselves under the February Financing. This conduct has
been expanded and extended in the Recapitalization Plan which has been proposed. As
set out above, that plan would result in the creation of ne.w liens in relation to the
collateral currently held as security by the First Lien Noteholders in the amount of $187.5
million as described in the Recapitalization Plan, approximately six times the amount of
the lien which was unilaterally created under the February Financing., As before, this
action has been taken or has been proposed to be taken without regard to the

aforementioned amendment provisions contained in the First Lien Indenture.

In the result, Cataiyst’s objections to the creation of the new liens in the February
Financing apply equally to the new liens now contemplated in the amount of $187.5
million. Aside from the dramatically increased quantum of such new liens, as explained
above, $112.5 million of said liens are being issued in conjunction with the guarantee
referred to above for the purpose of extinguishing existing unsecured obligations at the
Holdings level with no corresponding consideration or benefit to Mobilicity, and with

significant prejudice to Mobilicity’s stakeholders.

In my view, the foregoing structures, transactions, and facts required the Board of
Directors of Mobilicity to act independently from Holdings and to consider the interests
of Mobilicity and its stakeholders, as opposed to the interests of the unsecured creditors
of Holdings, in assessing the proposed plans of arrangement. This never occurred as it is
clear from the Aziz CBCA Affidavit that the advice received and decisions made were at

the Holdings level and that Holdings simply directed its subsidiary to provide a guarantee
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41.

42,

43,

and security in relation to the new Second Lien Noes without any apparent consideration
of the rights, interests and reasonable expectations of the security holders at Mobilicity

whose interests were affected, i.e., the First Lien Noteholders.

The failure of Mobilicity’s Board of Directors to act independently in the interests of
Mobilicity’s stakeholders is particularly significant in light of the fact that, contrary to the
Policy Concerning Arrangements Under Section 192 of the CBCA of the Director under
the ‘CBCA, as articulated in section 4.04 of thereof, no fairness opinion has been provided

to the security holders of Mobilicity. Section 4.04 of the policy states as follows:

4.04 Where the plan of arrangement contemplates a possible compromise
of debt (see discussion in paragraph 2.05), the Director's position is that an
opinion report of an independent financial adviser be provided to all .
security holders, setting out the reasons why the- plan of arrangement is
advantageous to them. The report should demonstrate that each class of
security holders would be in a better position under the arrangement than
if the corporation were liquidated. A financial adviser, in these
circumstances, should generally be an accountant or person with a
financial background who has experience in assessing liquidation values.
. (Emphasis added.]

In the result, all or virtually ali of the acts of oppression complained of in ;:onnection with
the February Financing have been rewarded, continued or in some cases expanded upon
by the terms of the CBCA plans which have now been proposed. It is also evident that the
terms of the current plans formed an integral part of the February Financing challenged

by Catalyst.

Apart from the foregoing issues and concerns, the Recapitalization Plan does not contain
any long-term business model, or any explanation of how Mobilicity will be able to

sustain its operations for any appreciable period of time.
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44,

45.

46.

In order to fully understand the implications of the Recapitalization Plan, it would be

necessary for the affected stakeholders and the Court to have the following information:

(a)  the projected cash position of Mobilicity as of May 31, 2013 (ot March 31);

b) the actual net cash which will result from the firancing, net of all transactions,
advisor and professional fees;

(¢)  Mobilicity's current monthly burn rate, based upon current forecasts and up-to-date
results.

As indicated above, this information is available to Mobilicity and some of the First Lien
Noteholders, but has not been disclosed to Catalyst or included in the CBCA plan
materials. However, based on certain assumptions (including my belief that between
December 31, 2012 and the date of Mr. Aziz's CBCA Affidavit, Mobilicity's subscriber
base has materially declined), I would guess that the actual cash available to Mobilicity

as a result of the proposed Recapitalization Plan will last for less than six months.

It is clear that the proposed Recapitalization Plan does not provide any funding to enable
Mobilicity to participate in the 700MHz Spectrum auction announced by the Government
of Canada in March 2013. This announcement, which is attached hereto as Exhibit G,
indicates that anyone who intends to bid on the Spectrum is required to register and
provide evidence of their financial ability to participate in the auction in a staged manner,
commencing on June 11, 2013, In my view, in order for Mobilicity to.be considered a
serious participant in Canada's cellphone/wireless business, it is essential that Mobilicity
take part in and acquire Spectrum in this auction. Yet, under the Recapitalization Plan,

there is no funding to do so.
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Although not disclosed in the affidavit materials filed or in any of the documentation
which has been circulated, some indication of Mobilicity's "plan” can be gleaned from
recent newspaper coverage contained in the May 5, 2013 edition of the Toronto Globe &

‘Mail, which refers to Mobilicity and states as follows:

Facing a June 11 deadline for its first deposit for the next auction,
Mobilicity is asking for help on two fronts when it comes to capital. First,
it wants Ottawa to allow new entrants to pay for any new spectrim
licences in installments that would stretch over an entire licence term. In
the case of the 700 MHz frequency, which will be auctioned off in
November, licence terms have been set at 20 years.

Second, Mobilicity is asking that Ottawa return “the entire auction
proceeds to new entrants” for the advanced wireless services (AWS)
spectrizm that they acquired in 2008.

“This would be repaid back to the Department subject to a nominal rate of
interest, over the remaining length of the licence term,” the carrier added.

For its part, Mobilicity said its request for help, if approved, would
“immediately alleviate the pressure currently felt by the new entrants”
while ensuring sustainable competition.

Attached hereto and marked as Exhibit H is a true copy of this article.

The Mobilicity position referred to in the above article is based upon a written
submission filed by Mobilicity with the Federal government, dated April 3, 2013, which
has just become publically available because the "comment period" referred to therein
has recently closed. Attached hereto and marked as Exhibit I is a true copy of said
submission. In its submission, Mobilicity stated that “the harsh reality is that wireless
competition is on life support...” and asked the Government of Canada (a) to return
approximately $250 million, which Mobﬂicity paid to acquire Spectrum in 2008, (b) to

retroactively change the rules for the 2008 Spectrum Auction by allowing Mobilicity to
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51.

52.

pay for the cost of the 2008 Spectrﬁm over a 20 year period, and (c) to change the
detailed rules announced in March for the auction of 700 MHz Spectrum (referred to
above), by allowing Mobilicity to bid and pay over a 20 year period for any 700 MHz

Spectrum it acquired in the auction.

While it is somewhat specnlative to glean Mobilicity's actual plan from the above
material (and in my view stakeholders should not be placed in the position of having to
analyze Mobilicity’s "plan” in this manner), it appears that Mobilicity's intention is to
obtain stop-gap funding for a few months, in the hope that before those funds are
exhausted, Mobilicity’s request that the Government pay it $250 million and
fundamentally change the Spectrum auction rules will bear fruit. In my view, if this is
Mobilicity's "plan", it represents somewhat of a Hail Mary. In my view, this should, in
any event, be djs;closed in the lmaterials circulated in connection with the proposed CBCA
plans, so that the stakeholders and the Court can properly assess the merits and faimess of

those plans.

Many of the foregoing observations apply to the Recapitalization Plan, which is

fundamentally different than the Acguisition Plan.

Although it appears highly unlikely that a buyer will emerge in the time prescribed, under
the Acquisition Plan the intention appears to be that the proceeds of any sale will be used
to repay the First Lien Notes. However, if the Acquisition Plan were to proceed, the
CBCA plan documentation suggests that the aforementioned repayment would be limited
to the principal and accrued interest payable under the First Lien Notes, and would not

include the significant “make whole” premium required by section 3.07 of the First Lien
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53.

54.

55.

56.

Indenture. Such a result would be a breach of the provisions of the First Lien Indenture
and would cost the First Lien Note Holders in excess of $70 million. Moreover, any
attempt to amend the aforementioned provisions would require unanimous approval

under section 9.02 of the First Lien Indenture.

As in the case of the third party releases which are proposed in both of the CBCA plans,

under the Acquisition Plan no consideration would be provided to Catalyst (or other
similarly placed First Lien Noteholders) for this abrogation of Mobilicity’s obligations
under the First Lien Iﬁdenturc. Of course, the First Lien Noteholders who participated in
the February Financing stand in a different position as they would have this loss offset by
the extraordinary fees, the new security and other financial benefits that are described

herein.

As noted above, in December 2012, Catalyst was interested in making a long-term
investment in Mobilicity and presented term sheets to provide significant financing for

this purpose.

The Aziz Oppression Affidavit attaches recent press articles and a press release by
Catalyst, which confirmn Catalyst's contiming interest in Mobilicity, and which reflect
Catalyst’s desire that a viable solution to Mobilicity's business and financing issues be

arrived at.

In light of the above, Catalyst has given anxious consideration as to a means to resolve

the litigious disputes between itseif and Mobilicity.
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58.

59.

On the one hamél, Catalyst firmly believes that the February Financing was abusive and
oppressive, that many of the objectionable elements of that financing are carried over into
the plans of arrangement now being proposed under the CBCA, and that, as outlined
above, no long-term or sustainable business model for Mobilicity has been presented to
the Court. In these circumstances, for all the reasons alluded to herein, Catalyst believes
that the plans which have been proposed are unfair and unreasonable and should not be

approved by the Court.

On the other hand, Catalyst is very aware of the uncertainties and the cost, both direct and
intangible, that the continuation of its oppression case and its opposition to Mobilicity's
plans creates. Catalyst strongly believes that a consensual business solution, as opposed
to continuing litigation, is a highly desirable outcome. Finally, Catalyst believes that,
barring a somewhat miraculous bailout by the Federal Government or an unlikely
surfacing of a third party buyer, it is inevitable that Mobilicity will need to raise
significant additional funding in the near future if it is to survive and seriously participate

in Canada’s cellphone/wireless business sector.

As a result, despite its fundamental objections to the February Financing and the current
CBCA plans, over the past weekend, Catalyst’s corporate counsel, Jon Levin, sent a
settlement offer to Mobilicity via email. The purpose, inter alia, was to allow the parties
to focus on a co-operative approach for the reasons outlined above. The email indicated
that Catalyst would provide its support for the CBCA plans on the following terms:

1. Catalyst is concerned re conflicts between Holdings and Opco and

requires that Opco have a majority of independent directors one of whom

will be picked by Catalyst. The others would be picked by the other major

Noteholders or, if picked by Holdings, will require Catalyst’s approval not
to be unreasonably withheld. As I mentioned to you, I do not understand
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60.

61.

why Holdings exists post plan implementation and am puzzled why, for
example, we have not seen audited statements for Holdings and separate
ones for Opco. Aside from other conflict concerns, the absence of those
statements raises concerns re existing conflicts between the two entities.

’

2. The make-whole has to be fully protected and that must be the case
whether there is a recap plan or an acquisition followed by redemption of
the notes. If I understood you correctly, you expressed the possibility that
there could be circumstances where an acquisition occurs, the notes are
redeemed and no make-whole would be payable. Some examples would
be appreciated as Catalyst will require that it understands in what
circumstances you believe the notes could be redeemed without the make-
whole being paid.

3. The most favoured nations concept must apply to the support
arrangements even though Catalyst was not an initial supporting
Noteholder. Catalyst is the largest Noteholder and cannot be in a position
where it signs a support joiner in circumstances where other Noteholders
have more favourable rights In particular, Catalyst cannot be in a position
where, if it has signed a support joiner re the 2 plans as requested, either
plan could thereafter be changed without its consent.

4. Catalyst must be entitled to the 2% fee.

5. We must be satisfied that (a) the support agreement terms and (b) the
subordination terms for the new debt are both market.

Obviously, if there is a meeting of the minds on each of these points, the
oppression action would be discontinued.

The above email requested a response by the close of business on Tuesday May 7, 2013.
While progress has been made toward a meeting of the minds, it has not been possible to
arrive at any agreement within the above time frame and, as a result, this affidavit has

been finalized and delivered to the Respondents.
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This is Exhibit “F”
referred to in the affidavit of
JAMES RILEY

Sworn before me,
this 9th day of October, 2013

_bmem

A Commissioner, etc.
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(p)

(@)

(1)

The Issuer and the Guarantors shall not participate in any material discussions

with any party (other than their legal and financial advisors) with respect to any
sale or material transaction, refinancing, or any alternative thereto, in each case
(upon conferring with their financial advisor} without providing reasonable notice
to the Purchasers and Goodmans LLP, and an opportunity for a representative of
Goodmans II.P or the financial advisor to the Purchasers to participate in such

discussions.

The Issuer and the Guarantors shall not, dircctly or indirectly through any
representative: (i) accept, approve, endarsc or propose publicly to accept,
approve, endorse or recommend any transacgtion that is an alternative to the
Refinancing and Recapitalization (as such term Jis defined in the Companies’
Support Agreement) (an *‘Other Transaction™); or (ii) enter inlo, or publicly
propose to enter into, any agreement in respect of any Other Transaction, except
in accordance with the Companies’ Support Agreement.

The Issuer and the Guarantors shall promptly (and in any event within 24 hours of
receipt by any of them) notify the Purchasers and their Advisors, at first orally
and thereafter in writing, of any proposal in respect of any Other Transaction, in
each case received after the date hereof, of which it or any of its representatives
are or become aware, or any amendments to such proposal in respect of any Other
Transaction, any request for material discussions or negotiations, or any request
for non-public information relating to the Issuer or any Guarantor in connection
with such Other Transaction or for access to the books or records of the Issuer or
any Guarantor by any person that informs the Issuer or any Guarantor that it is
considering making, or has made, a proposal with respect to any Other
Transaction and any amendment thereto; and the Issuer shall promptly provide to
the Purchasers and Goodmans LLP a description of the material terms and
conditions of any such proposed Other Transaction or request. The Issuer and the
Guarantors shall keep the Purchasers and Goodmans LLP informed of any
materia] change to the material terms of any such proposed Other Trarisaction.
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This is Exhibit “G”

referred to in the affidavit of
JAMES RILEY

Sworn before me,

this 9th day of October, 2013

~ D A (g

A Commissioner, etc.
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CITATION: The Catalyst Capital Group Inc. v. Data & Audio-Visual Enterprises Wireless
Inc., 2013 ONSC 2170

COURT FILE NO.: CV-13-10016-00CL
DATE: 20130411

SUPERIOR COURT OF JUSTICE - ONTARIO
COMMERCIAL LIST

In the matter of a Note Purchase, Guarantee and Backstop Agreement dated February
6 2013 made by Data & Audio-Visual Enterprises Wireless Inc.,, Equity Financial Trust
Company, and certain purchasers of notes thereunder whose identity is unknown
(referred to in the title of Proceedings herein as "the Unknown Purchasers”)
RE: ~ THE CATALYST CAPITAL GROUP INC., Applicant |

AND:

DATA & AUDIO-VISUAL ENTERPRISES WIRELESS INC., DATA & AUDIO-
VISUAL ENTERPRISES HOLDINGSINC,, DATA & AUDIO-VISUAL
ENTERPRISES LEASING INC., EQUITY FINANCIAL TRUST COMPANY, AND
THE UNKNOWN PURCHASERS, Respondents

BEFORE: MESBUR J.

COUNSEL: Marc Kestenberg and Evan Cobb, for Data & Audio-Visual Enterprises
Wireless Inc., Data & Audio-Visual Enterprises Holdings Inc., Data &
Audio-Visual Enterprises Leasing Inc., Respondents, moving parties
Fred Myers, for the Ad Hoc Committee of Noteholders

Janice Wright and Greg Temelini, for Equity" Finandcial Trust Company,
Trustee

David Moore, Diana Soos and Murray Braithwaite, for the Applicant,
responding party on the motion

HEARD: March 26,2013

ENDORSEMENT

[1] The applicant, The Catalyst Capital Group Inc., (Catalyst) is a significant creditor

of the respondent, Data & Audio-Visual Enterprises Wireless Inc., ("Wireless™),i=4n April
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of 2011 Wireless issued debt of $195 million, structured under a number of credit
documents. First Lien Senior Secured Notes, (the Notes) evidence the debt. The
respondents Data & Audio-Visual Enterprises Holdings Inc. and Data & Audio-Visual
Enterprises Leasing Inc. (the Guarantors) have guaranteed the Notes.

[2] Thereis an Indenture among Wireless, the Guarantors and Equity Financial Trust
Company as trustee whose terms govern the Notes. Wireless’ obligations under the
Indenture are also secured by security interests granted in favour of Equity, as
oollateral agent. The security interesfs are created by a Security Agreement. The
security interests can only be enforced if there is an Event of Default under the

Indenture. “Event of Default” is a defined term under the Indenture.

[3] The Indenture is the primary, governing documént. The credit documents say
that if there is a conflict among the terms of the Indenture, the Security Agreement or
the Notes, the Indenture’s terms prevail,

[4] Catalyst holds more than 25% of the aggregate principal amount of the Notes.
Catalyst has started this application to seek relief from oppression. The basis of
Catalyst's ctaim arises out of Wireless' entering into a secondary financing with notes
subordinate to the Notes Catalyst holds.

[5] Simply put, Catalyst says that when Wireless obtained new financing through
“unknown purchasers” of these secondary notes, Wireless preferred the interests of the
unknown purchasers and thwarted Catalyst's reasonable expectations. Catalyst makes
broad and sweeping allegations of oppression against Wireless, .

[6] Catalyst seeks disclosure of all the terms of the new financing and related broad
disclosure. At the end of the day, Catalyst wants the court to set aside the new
financing and the new note securing it.

[7] Wireless and the Guarantors move to stay the application on the basis that
Section 6.06 of the Indenture is a “no action” clause that prohibits Catalyst from
commencing this proceeding.

[8] Section 6.06 reads as follows:

Except to enforce the right to receive payment of principal, premium, if any,
or interest when due, no Holder of a Note may pursue any remedy with
respect to the Indenture or the Notes unless:

1) Such Holder gives to the Trustee prior written notice than an Event of
Default’is continuing;
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2) Holders of at least 25% in aggregate principal amount of the then
outstanding Notes make a written request to the Trustee to pursue the

remedy;

3) Such Holders have offered to the Trustee security or indemnity
reasonably satisfactory to the Trustee against any loss, liability or
expense; )

4) The Trustee has not complied with the request within 60 days after
receipt of the request and the offer of security or indemnity; and

5) During such 60-day period, Holders of a majority in aggregate principal
amount of the then outstanding Notes have not given the Trustee a
direction inconsistent with such request,

A Holder of a Note may not use this Indenture to prejudice the rights of
another Holder of a Note or to obtain a preference or priority over another
Holder of a Note.

[8] The issue is whether the provisions of 6.06 are wide enough to encompass
Catalyst'’s daim. If they are, the application must be stayed so that Catalyst can comply
with its provisions. If they are not so broad, then Catalyst’s application may continue.

The parties, the facts and the parties’ positions:

[10] Catalyst holds over 25% of the aggregate principal of the outstanding
Notes. Wireless needs additional financing, and has arranged it pursuant to secondary
notes with some of the other Note holders (excluding Catalyst) under the Indenture,
Catalyst does not know who these secondary noteholders are. Catalyst refers to them in
the title of proceedings as the “Unknown Purchasers”.

[11] Equity Finandial Trust Company Is a trust company. Equity is the trustee
under the Indenture as well as the collateral agent. The “Unknown Purchasers” are
those who have provided secondary financing to Catalyst under another instrument.
Equity is the collateral agent in that secondary financing.

[12] When Wireless began to look for additional secondary financing Catalyst
made a proposal to Wireless to provide a comprehensive refinancing package that
would consolidate the existing debt with the additional debt, all in favour of Catalyst.
Wireless declined, and opted instead to obtain secondary finandng through a second
debenture in favour of a number of the parties who also hold some of the first Notes.
Because of the terms of the secondary financing, the names of those who have
advanced the financing are confidential. Catalyst refers to them as “the Unknown
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Purchasers”.,  Thelr counsel, Mr. Myers, calls them the “Ad Hoc Committee of
Noteholders”.

[13] Catalyst takes the position the secondary financing is oppressive to it. It
has launched this application, seeking relief from what it characterizes as oppressive
conduct. Catalyst formulates its claim as arising from Wireless’ conduct in entering into
the new financing, and the oppressive result of that new finandng. The majority of the
Note holders under the Indenture approved the new financing. Catalyst complains that
it was not consulted about it and did not provide its consent.

[14] Catalyst goes on to say that the new financing contains “several unusual
and prejudicial features” including the finandial terms, maturity date, interest rate and
fees, insufficient subordination of the Notes, and so on. Catalyst also alleges that as
coliateral agent under the second finandng, Equity has placed itself in a position of
conflict.

[15] . Catalyst sets out its reasonable expectations as including, among other
things:

a) That any new financing would be on terms consistent with usual
commercial terms and practices;

b) Subordinate security holders would not be placed in a position of de
facto economic/commerdal control over Wireless’ affairs;

¢) That if any’ amendments were made to the Indenture, the
Noteholders would immediately be provided with enough
information and documentation to understand and analyse the
effects and implications of them, in relation to both their legal
rights and their economic interests;

d) That if any amendments were made to the Indenture, their effects
would not adversely affect the economic or legal interests of the
Noteholders;

e) That neither Wireless nor the Trustee would tolerate a situation
where some of the Noteholders had “informational advantages”
over other Noteholders in relation to the new financding; and

f} ~ The Trustee would not be placed in any conflict or potential conflict
of interest. '

! Schedule A to Catalyst's Notice of Application
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[16] Catalyst takes the position that the secondary financing has essentially
violated these reasonable expectations, resulting in Catalyst’s being oppressed.

[17] Catalyst’s biggest concern is that money will be advanced in late May
under the second financing, with the attendant payment of significant fees. Catalyst
says that if it cannot proceed with this application then its complaint will have become

moot.

[18] Catalyst suggests the no action clause is limited to claims arising because
of Default under the Indenture. It says it is not complaining about any “defautt” under
the Indenture. Thus it reasons this kind of application for relief from oppression lies far
outside the scope of the no action clause and the clause therefore does not apply to
this application.

[19] Wireless takes the position that Catalyst's application comes squarely
within the types of actions contemplated by the dause and is therefore barred until
such time as Catalyst has complied with the notice to the Trustee and other provisions
of the clause. That is the basis for its motion to stay the application.

[20] The Unknown Purchasers support Wireless' position. They go further, and
characterize Catalyst as nothing more than a “bitter bidder”, who wants to stop the
current financing because its own refinancing proposal was rejected.

[21] Equity takes no position on the motion.
Thelaw:
[22] "No action” clauses are a common feature of Indentures such as this one.

Oppression daims have been considered in a number of Canadian cases in the context
of no action clauses. In some cases, courts have found the claims barred by the no
action clause. In others, they have not. What emerges from the cases is that the
result in any case will depend entirely on the actual wording of the indenture in

guestion.

[23] Canadian courts had not adjudicated issues surrounding no action clauses
until Farley J. did so in Millgate Financial Corp. v. BF Realty Holdings itd, ¢ He looked
at jurisprudence from both American and English courts, and described the rationale for
no-action dauses by quoting from Feldbaum v. McCrory Corp.”:

... in consenting to no-action dauses by purchasing bonds, plaintiffs
waive their rights to bring claims that are common to all bondholders,

2 [1994] 0.J. No. 1968 (Gen.Div.)
3 1992 Del.Ch. LEXIS 113 (June 1, 1992)
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and thus can be prosecuted by the trustee, unless they first comply
with the procedures set forth in the clause or their daims are for the

payment of past-due amounts...

The policy favoring the channelling of bondholder suits through trustees
mandates the dismissal of individual bondholder actions no matter
whom the bondholders sue. So long as the suits to be dismissed seek
to enforce rights shared ratably by all bondholders, they should be
prosecuted by the trustee, Moreover, like other no-action clauses, the
clauses at issue here explicitly make their scope depend on the nature
of the daims brought, not on the identity of the defendant. For
example, the E-II clauses quoted earlier begin: “A Securityholder may
not pursue any remedy with respect to this Indenture of the Securities

unless...”

[24] The Ontaric Court of Appeal has also spedifically addressed the issue of no
action clauses. In this regard, their analysis in Castrina Limited Partnership v. Rio
Algom Ltd.? is helpful. The court agreed with the reasoning of the dedision below,

saying:

Spence J. agreed with the rationale for giving a fadally unlimited no-
action clause a broad interpretation. However ... he conducted a further
analysis of the no-action clause read together with the broad powers of
the trustee contained in s, 12.11 of the indenture before concluding,
based on the wording of the indenture read as a whole, that the dause
prevents individual bondholders from bringing an oppression action
against the issuer or any other party.

[25] From these dedisions I infer claims barred by no action dauses must first,
be common to all bondholders, and second, be daims that can be prosecuted by the
Trustee. While no action cdauses will be interpreted broadly, they must still be
considered in the context of the wording of the indenture read as a whole. Here, the
question is whether the applicant’s oppression daim falls into these categories.

Discussion:

[26] The no action dause (section 6.06 of the Indenture) says, “"No holder of a
note may pursue any remedy with respect to the Notes or Indenture” unless it complies

with items 1 — 6 set out in the section. There is no question Catalyst has not complied -

with any of them, other than being the holder of at least 25%of the aggregate prindpal
amount of the Notes.

“[2004] 0.J. No. 177, 181 O.A.C. 19, affirming [2002] 0.J. No. 3229 (5.C.J.)
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[27] Catalyst concedes it is a holder of a Note. The question is whether “any
remedy with respect to the Notes or Indenture” is broad enough to capture this
application. Is the application seeking a remedy “with respect to the Notes or
Indenture™?

(28] Catalyst says there are three main reasons why 6.06 does not apply to its
application:

a) The clause does not apply to oppression claims;

b) There has been no Event of Default, and therefore the claim is not one the
Trustee can bring; and

c) Even if the clause applies, there are exceptions that would apply to permit
Catalyst’s application to go ahead.

[29] To support its position, Catalyst points to subparagraph (1) which requires
a Noteholder to give notice to the Trustee that “an Event of Default” is continuing. It
suggests that this means the no action provision only applies to situations where the
proposed action is in relation to an Event of Default. Catalyst reasons that since it has
not suggested there is an Event of Default as defined under the Indenture, the clause

cannot apply.

[30] Catalyst relies on Millgate * in which Farley ] took a narrow view of a no
action clause's ambit. There, the dause in question said:

No holder of any [Debenture] or coupon shali have any right to institute
any action, suit or proceeding at law or in equity for the purposes of
enforcing payment of the principal or any premium or interest on any
[Debenture] or coupon, or for the execution of any trust or power
hereunder or ... for any other remedy hereunder ... unless.... [the Trust
Indenture then sets out the preconditions such as notice, indemnity,

etc.]

[31] There, the court limited the clause’s reach to those circumstances in which
the plaintiff was alleging that BF was in breach of its contractual obligations pursuant to
the payment of principal and interest under the Debentures being in default. Since that
was not the essence of the claim, it was permitted to proceed.

[32] Wireless says that Catalyst's application is grounded in the Indenture
itself, and even though Catalyst has dressed the application in oppression’s clothes, the
application really seeks a remedy with respect to the Indenture or the Notes and thus

5 Note 2, above
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must be stayed. It says that Catalyst’s “reasonable expectations” are based on the debt
instrument itself. Since “reasonable expectations” are the foundation of oppression
relief,® Wireless reasons Catalyst's claim must arise out of the Indenture, and be “with
respect to the Indenture or the Notes”. It says if there is no default under the
Indenture, then there is no way Catalyst's reasonable expectations have been defeated,
Put another way, if Catalyst's reasonable expectations have been defeated, that defeat
must arise only out of the terms of the Notes or Indenture which create the framework
for those reasonable expectations.

[33] Wireless relies on the reasoning in Casuring’ and Amarynth L.L.C. v.
Counsel Corp.? which held that the phrase “in respect of” is very broad, and should be
given broad application. If the analysis required the court to look only at the wording
of the preamble to 6.06 then Wireless would be correct. Courts have interpreted
clauses broadly. That, however, is not the end of analysis.

[34] In looking at the parties’ positions in the context of the overarching
rationale set out in Feldbsum, 1 must consider not only whether the proposed
application seeks a remedy common to all bondholders, but also whether the Indenture
gives the Trustee the power to pursue that kind of suit. For example, in Amarynth
Ground J. noted that in the trust indenture in.that case, the trustee had the specific
power to “institute proceedings necessary or advisable to protect the interests of the
debentureholders.” In Casurina the debenture provided that “all proceedings at law
shall be instituted, had and maintained, by the Trustee, except only as herein

provided.”

[35] As I see it, the difficulty with Wireless’ position is that in this Indenture,
the Trustee's powers are contractually limited. Article 7 deals specifically with the
Trustee and its duties and powers. First, Article 7.01 of the Indenture sets out the
Trustee's duties, Section 7.01(a) says “If an Event of Default has occurred and is
continuing, the Trustee will exercise such of the rights and powers vested in it by this
Indenture...”

[36] Section 7.01(b) goes on to say that except during the “continuance of an
Event of Default, (1) the duties of the Trustee will be determined solely by the express
provision of this Indenture and the Trustee need perform only those duties that are

8 See BCE Inc, v. 1976 Debentureholders [2008] 3 S.C.R. 560. Oppression Is fact specific, What is just
and equitable is judged by the reasonable expectations of the stakeholders in the context of and in
regard to the relationships at play. The court must lock at both the reasonable expectations of the
complainant, as well as whether those reasonable expectations have been viclated by conduct that could
be termed “oppressive” or with “unfair disregard” of a relevant interest.

7 Note 4, above

820031 0.1, No. 4674 (5.C.J.)
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specifically set forth in this Indenture and no others, and no implied covenants or
obligations shall be read into this Indenture against the Trustee ...”

[37] So, what then are the Trustee's duties specifically set forth in the
Indenture? Section 6.03 says “If an Event of Default occurs and is continuing the
Trustee may pursue any available remedy to collect the payment of principal, premium
and interest ... or to enforce the performance of any provision of the Notes or this

Indenture ....”

[38] Section 6.08 refers to collection suits by the Trustee. The section
authorizes the Trustee to recover judgment in its own name and as Trustee “If an
Event of Default specified in Section 6.01(1) or (2) hereof occurs and is continuing.”

[39] The specific Event of Default enumerated under section 6.01(1) is “default
for 30 days in the payment when due of interest on the Notes”. The Event of Default
under 6.01(2) is “default in the payment when due (at maturity, upon redemption,
upon repurchase as required by this Indenture or otherwise) of the principal of or

premium, if any, on the Notes.”

[40] It seems to me that the no action clause must first be limited to those
actions the Trustee is specifically authorized to take under the terms of the Indenture,
As I read this Indenture, the Trustee’s powers, duties and obligations as far as initiating
action is concerned are limited to enforcing payment defauits. I do not see this
Indenture as being nearly as broad as in Amarynth, or Casurina. As a result I do not
see the Trustee under this Indenture as being authorized to initiate suit for oppression.

[41] But, Wireless argues, what is really at the heart of Catalyst’s claim? It
suggests it is grounded in “default” under the Indenture and as such falls within the
powers of the Trustee to prosecute. The difficulty with this position is that the
Trustee’s powers are limited to acting against Events of Default (as that term is defined
under the Indenture), and in particular only those Events of Default specified in
Sections 6.01(1) and (2) of the Indenture. Neither of these Events of Default has
occurred. Catalyst's compiaint is based on neither of these specific Events of Default.,

[42] In coming to this conclusion, I recognize that other cases have
determined that default is not necessary to invoke the no action clause, and that no
action clauses can be broad enough to encompass oppression applications. Here,
however, the clause is sufficiently restrictive, when read in conjunction with the rest of
the Indenture and particularly the Trustee’s powers, to lead me to conclude it does not
prohibit Catalyst from pursuing its application for relief from oppression.

299

2013 ONSC 2170 (Canlil)

314



-10-

[43] Since I have determined that the application is not barred by the no action
clause in the Indenture, I need not deal with Catalyst's alternative argument that even
if 6.06 applies, there are exceptions that would apply to permit Catalyst’s application to
go ahead in any case.

The decision:

[44] The motion is therefore dismissed. Counsel for Catalyst and Wireless
agreed that as between them a reasonable costs award for the loser to pay on this
motion would be in the range of $7,500 to $12,500. Wireless will therefore pay costs
to Catalyst fixed at $8,500, all inclusive, The parties agreed that neither the Ad Hoc
Commiittee nor the Trustee would have any entitlement to costs, or any obligation to
pay costs.

[45] Since the application will proceed, it should proceed quickly to resolution.

To that end, the parties are directed to schedule and attend a 9:30 appointment within
one week of the release of these reasons to fix a speedy timetable for all steps
necessary in the application, including the date of hearing.

MESBUR J.

Released: 20130411
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Court File No. CV 13-10080-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE -
(COMMERGIAL LIST)
THE HONOURABLE MR. ) FRIDAY, THE 26™ DAY OF
)
JUSTICE WILTON-SIEGEL } APRIL, 2013

IN THE MATTER OF AN APPLICATION UNDER SECTION 192

OF THE CANADA BUSINESS CORPORATIONS ACT, R.S.C.

1985, ¢. C-44, AS AMENDED, AND RULES 14.05(2) AND
J,._»wmh 14.05(3) OF THE RULES OF CIVIL PROCEDURE

3? “
A &y
5 g, ! ANB N THE MATTER OF A PROPOSED ARRANGEMENT OF 8440522
'fv:é 2 ; CANADA INC., AND INVOLVING DATA & AUDIO-VISUAL ENTERPRISES
A '5HOL}DINGS INC., DATA & AUDIO-VISUAL ENTERPRISES WIRELESS INC.,
ﬂ ‘3_ D AN]:-: DATA & AUDIO-VISUAL ENTERPRISES LEASING INC.

fﬁfsm n .

S

INTERIM ORDER
(Recapitalization Plan)

THIS MOTION made by the Applicant, 8440522 Canada Inc. {the "Applicant”) for an

interim order for advice and directions pursuant to section 192 of the Canada Business

Corporations Act, R.S.C. 1985, ¢. C-44, as amended (the "CBCA;’), was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Notice of Application and the affidavit of
William E. Aziz sworn April 24, 2013, (the “Aziz Affidavit"), including the Plan of Arrangement
(the “Recapitalization Plan”), which is attached as Schedule E to the draft notice of meeting
and information circular (collectively, the “Information Circular®), which is attached as Exhibit
A to the Aziz Affidavit and on hearing the submissions of counsel for the Applicant and the
Initial Consenting Noteholders (as defined in the Recapitalization Pian) and on being advised

that the Director appointed under the CBCA (the “Director”) does not consider it necessary to

appear,
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Definitions

1. THIS COURT ORDERS that all definitions used in this Interim Order shall have the

meaning ascribed thereto in the Recapitalization Plan or otherwise as specifically defined

herein.

The Meeting
2. THIS COURT ORDERS that Data & Audio-Visual Enterprises Holdings Inc.

(“Holdings™) is permitted to call, hold and conduct a meeting (the “Meeting”) of the registered
holders of 9.5% first lien senior secured notes.(the “First Lien Notes”) of Data & Audio-Visual
Enterprises Wireless Inc. (“Wireless™), registered holders of 15% senior unsecured
debentures (the “Unsecured Senior Notes”) of Holdings, registered holders of unsecured
convertible debentures of Holdings ranking pari passu with the Unsecured Senior Notes (the
“Unsecured Pari Passu Notes") and registered holders of unsecured convertible debentures
of Holdings ranking subordinate to the Unsecured Senior Notes and the Unsecured Pari Passu
Notes (the “Unsecured Subordinated Notes"; and together with the Unsecured Senior Notes
and the Unsecured Pari Passu Notes, collectively, the "Unseculred Notes”; and collectively
the registered holders of the Unsecured Notes and the registered holders of the First Lien
Notes, the “Voting Securityholders™) to be held at the offices of Norton Rose Canada LLP,
Royal Bank Plaza, South Tower, 200 Bay Street, Suite 3800, Toronte, Ontario, M5J 2Z4 on
May 21, 2013 at 10:00 am to consider and, if determined advisable, pass, with or without
variation, a resolution adopting and approving, with or without variation, the Recapitalization

Plan (collectively, the "Arrangement Resolution”).

3. THIS COURT ORDERS that the Mesting shall be called, held and conducted in
accordance with the CBCA, the Recapitalization Plan, the Information Circular, and the articles
and by-laws of the Applicant, subject to what may be provided hereafter and subject to any

further order of this Court.
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4, THIS COURT ORDERS that a member of the board of directors of Holdings, shall
preside as the chair of the Meeting and, subject to this Order and any further order of the

Court, shall decide all matters relating o the conduct of the Meeting.

5. THIS COURT ORDERS that the record date (the “Record Date”) for determination of

the Voting Securityholders entitled to notice of, and to vote at, the Meeting shall be April 25,

2013,

B. THIS COURT ORDERS that the only persons entitted to attend or speak at the

Meeting shall be:

a) registered holders of the First Lien Notes as at the Record Date, or their

proxyhclders;

b) registered holders of the Unsecured Senior Notes as at the Record Date, or

their proxyholders;

c) registered holders of the Unsecured Pari Passu Notes as at the Record Date,

or their proxyholders;

d) registered holders of the Unsecured Subordinated Notes as at the Record Date,

or their proxyholders;
e) legal counsel and advisors of any of the foregoing;
f) legal counsel to the Initial Consenting Noteholders;

g) legal counsel to the Supporting First Lien Noteholders;

h) the officers, directors, and legal counsel, of the Appiicant, Holdings and

Wireless;
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i) the Unsecured Senior Notes Indenture Trustee and its legal counsel;
i the First Lien Note Indenture Trustee and its legal counsel;
k) the Director; and
3 other persons who may receive the permission of the chair of the Meeting.

7. THIS COURT ORDERS that the Mobilicity Group may transact such other business at

the Meeting as is contemplated in the Informafion Circular, or as may otherwise be properly

hefore the Meeting.

Quorum

8. THIS COURT ORDERS that quorum at the Meeting shall be one registered holder of
the First Lien Notes and two registered holders of any of the Unsecured Notes, present in

person or by proxy at the opening of the Meeting who are entitled to vote at the Meeting.

Amendments fo the Recapitalization Plan

9. THIS COURT ORDERS that the Applicant is authorized to make, subject to: (i) the
prior consent of the Initial Consenting Noteholders (to the extent the amendment, restatement,
madification or supplement described hereinafter may affect holders of the First Lien Notes,
holders of the Unsecured Senior Notes, holders of the Existing Second Lien Notes, or the

Backstop Parties); and (ii) paragraph 10 below, such amendments, restatements,

modifications or supplements to the Recapitalization Plan as it may determine without any .

additional notice fo the Voting Securityholders, or others entitled to recelve notice under
paragraphs 13 and 14 hereof, and the Recapitalization Plan, as so amended, modified,
restated or supplemented shall be the Recapitalization Plan fo be submitted to the Voting
Securityholders at the Meeting and shall be the subject of the Arrangement Resolution.

Amendments, modifications, restatements or supplements may be made following the
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Meeting, but shall be subject fo review and, if appropriate, further direction by this Court at the

hearing for the final approval of the Recapitalization Plan.

10.  THIS COURT ORDERS thaf, if any amendments, modifications or supplements to the
Recapitalization Plan as referred to in paragraph 9, above, would, if disclosed, reasonably be
expected to affect a Voting Securityholder’'s decision to vote for or against the Arrangement
Resolution, notice of such amendment, modification or supplement shall be distributed by the
Applicant to the Voting Securityholders by such method as the Applicant may determine is

most practicable and expedient in the circumstances.

Amendments to the Information Circular

11.  THIS (?OURT ORDERS that, subject to paragraph 16 below, the Applicant is
authorized to make such amendments, revisions and/or supplements to the draft Information
Circular as it may determine and the Information Circular, as so amended, revised and/or

supplemented, shall be the Information Circular to be distributed in accordance with

paragraphs 13 and 14.

Adjournments and Postponements

12, THIS COURT ORDERS that the Applicant, if it deems advisable, is specifically
authorized to adjourmn or postpone the Meeting on one or more occasions, without the
necessity of first convening the Meeting or first obtaining any vote of the Voting
Securityholders respecting the adjournment or postponement, and notice of any such
adjournment or postponement shall be given by the Applicant by such method as the Applicant
may determine is most practicable and expedient in the circumstances. This provision shall not

limit the authority of the Chair of the Meeting in respect of adjournments and postponements.
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Notice of Meeting
13. THIS COURT ORDERS that, in order to effect notice of the Meeting, the Applicant

shall send the Infermation Circular (including this Interim Order), the notice of the Meeting, the
forms of proxy and an Election Form along with such amendments or additional documents as
the Applicant may determine are necessary or desirable and are not inconsistent with the

terms of this Interim Order {collectively, the “Meeting Materials™), to the following:

a) the Voting Securityholders at the close of business on the Record Date, at least
twenty-one (21) days prior to the date of the Meeting, excluding the date of

sending and the date of the Meeting, by one or more of the following methods:

i). by pre-paid ordinary or first class mail at the addresses of the Voting
Securityholders as they appear on the books and records of Holdings,
or its registrar and transfer agent, at the close of business on the
Record Date and if no address Is shown therein, then the last address of

the person known to the corporate secretary of Holdings;

if) by delivery, in person or by recognized courier service or inter-office

mall, to the address specified in (i) above; or

iii) by facsimile or electrenic tranémission to any Voting Securnityholder, who
Is identified to the satisfaction of the Applicant, whe requests such
transmission in writing and, if required by the Applicant, who is prepared

to pay the charges for such transmission;

b) the Unsecured Senior Note Indenture Trustee (as defined in the Information
Circular) at least twenty-one (21) days prior to the date of the Meeting,

excluding the date of sending and the date of the Meeting;
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c) the First Lien Note Indenture Trustee (as defined in the Information Circular} at
least twenty-one (21) days prior to the date of the Meeting, excluding the date

of sending and the date of the meeting; and

d) the respective directors and auditors of Holdings, Wireless, Leasing and the
Applicant and to the Director appointed under the CBCA, by delivery in person,
by recognized courier service, by pre-paid ordinary or first class mail or, with
the consent of the person, by facsimile or electronic fransmission, at least
twenty-one (21) days prior to the date of the Meeting, excluding the date of

sending and the date of the Meeting.
- and that compliance with this paragraph shall constitute sufficient notice of the Meeting.

14,  THIS COURT ORDERS that the Applicant is hereby directed to distribute the Notice of
Application and the Information Circular (including this Interim Order), and any other
communications or documents determined b)} the Applicant to be necessary or desirable
(collectively, the “Court Materials") to the registered Existing Equity Holders of Holdings by
any method permitted for notice to the Voting Securityholders as set forth in paragraph 13
above, concurrently with the distribution described in paragraph 13 of this Interim Order.
Distribution to such persons shall be to thelr addresses as they appear on the books and

records of Holdings at the close of business on the Record Date.

16.  THIS COURT ORDERS that accidental failure or omission by the Applicant to give
notice of the Meeting or to distribute the Meeting Materials or Court Materials to any person
entjtled by this Intefim Order to recelve notice, or any failure or omission to give such notice as
a result of events beyond the reasonable control of the Applicant, or the non-receipt of such
notice shall, subject to further order of this Court, not constitute a breach of this Interim Order

nor shall it invalidate any resolution passed or proceedings taken at the Meeting. If any such
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failure or omission is brought fo the attention of the Applicant, it shafl use its best efforts to

rectify it by the method and in the time most reasonably practicable in the circumstances.

16, THIS COURT ORDERS that the Applicant is hereby authorized to make, with the
- consent of the Initial Consenting Noteholders, such amendments, revisions or supplements to
the Meeting Materials and Court Materials (subject to paragraphs 8 and 10 in the case of any
amendments, revisions or supplements to the Recapitalization Plan), as the A|.)plicant may
determine in accordance with the ferms of the Arrangement Agreement and the
Recapitalization Plan (“Additional Information”), and that notice of such Additional
Information may, subject to paragraph 10, above, be distributed by press release, newspaper
advertisement, pre-paid ordinary mail, or by the methed most reasenably practicable and

expedient in the circumstances, as determined by the Applicant.

Service

17.  THIS COURT ORDERS that distribution of the Meeting Materials and Court Materlals
pursuant to paragraphs 13 and 14 of this Interim Order shall constitute notice of the Meeting
and good and sufficient service of the within Application upon the persons described in
paragraphs 13 and 14 and that those persons are bound by any orders made on the within
Application. Further, no other form of service of the Meeting Materials or the Court Materials or
any portion thereof need be made, or notice given or other material served in respect of these
proceedings and/or the Meeting to such persons or to any other persons, except to the extent

required by paragraph 10, above.

Solicitation and Revocation of Proxies and Election Forms
18.  THIS COURT ORDERS that Holdings and the Applicant are authorized to use the
proxies and Election Forms substantially in the form of the drafts accompanying the

Information Circular, with such amendments and additional information as Holdings and the
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Applicant may determine are necessary or desirable, with the consent of the Initial Consenting
Noteholders, subject to the terms of the Arrangement Agreement and the Recapitalization
Plan. Holdings and the Applicant are authorized, at their expense, fo solicit proxies and
Election Forms, directly or through their officers, directors or employees, and through such
agents or representatives as they may retain for that purpose, and by mail or such other forms
of personal or electronic communication as they may determine. Holdings or the Applicant
may waive, with the consent of the initial Consenting Noteholders the time limits set out in the
Information Circular for the deposit or revocation of proxies by Voting Securityholders, or

Election Forms by Eligible Investors, if Holdings or the Applicant deems it advisable to do so.

19.  THIS COURT ORDERS that Voting Securityholders shall be entitied to revoke their
proxies in accordance with section 148(4) of the CBCA (except as the procedures of that
section are varied by this paragraph) provided that any instruments in writing delivered
pursuant to s.148(4)(a)i) of the CBCA: (a) may be deposited at the registered office of the
Applicant or with the transfer agent of the Applicant as set out in the Information Circular; and
(b} any such instruments must be received by the Applicant or its transfer agent not later than
5:00 p.m. two business days immediately preceding the Meeting (or any adjournment or

postponement thereof).

Voting
20.  THIS COURT ORDERS that the only persons entitled to vote in person or by proxy on
the Arrangement Resolution, or such other business as may be properly brought before the

Meeting, shall be registered holders as at the Record Date of:
i) the First Lien Notes (or their proxyholders);

ii) the Unsecured Senior Notes {or their proxyholders);
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i) the Unsecured Pari Passu Notes (or their proxyholders); and
iv) the Unsecured Subordinated Notes (or their proxyholders).

Illegible votes, spoiled votes, defective votes and abstentions shall be deemed to be votes not
cast, Proxies that are properly signed and dated but which do not contain voting instructions

shall be voted in favour of the Arrangement Resolution,

21.  THIS COURT ORDERS that votes shall be taken at the Meeting on the basis of one
vote for each dollar of Voting Claim of the First Lien Notfes, Unsecured Senior Notes,
Unsecured Pari Passu Notes or Unsecured Subordinated Notes, calculated using the principal
amount plus accrued and unpaid inferest showing on the records of Holdings or Wireless, as
applicable, as at the Record Date on each First Lien Note, Unsecured Senior Nﬁte, Unsecured
Pari Passu Note and Unsecured Subordinated Note, respectively, and that, unless otherwise
ordered by this Court, the Arrangement Resolution can only be passed, with or without

variation by;

a) the registered holders of the First Lien Notes, who coliectively represent at least
two-thirds in value of the Voting Claims of all First Lien Noteholders who

actually vote on the Arrangement (in person or by proxy) at the Meeting; and

b) the registered holders of the Unsecured Notes who collectively represent at
least two-thirds in vaiue of the Voting Claims of all Unsecured Noteholders who

actually vote (in person or by proxy) at the Meeting.

Such votes shall be sufficient, but not necessary unless otherwise ordered by this Court, to
authorize the Applicant to do all such acts and things as may be necessary or desirable to give
effect to the Recapitalization Plan on a basis consistent with what is provided for in the

Information Circular without the necessity of any further approval by the Voting
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Securityholders, subject only to final approval of the Recapitalization Plan by this Honourable

Court.

22. THIS COURT ORDERS that, for purposes of determining whether or not the
Recapitalization Plan has received the affirmative vote of the Required Majority of the
Unsecured Noteholder Ciass and the First Lien Noteholder Class, the tabulation agent for the
Creditor's Meeting will separately record the vote of each Voting Securityholder and in respect
of tﬁe Unsecured Noteholder Class shall first record the vote of the Unsecured Senior
Noteholders, then the votes of the Unsecured Pari Passu Noteholders, and then the votes of

the Unsecured Subordinated Noteholders..

23.  THIS COURT ORDERS that regardiess of whether or not the Arrangement Resolution
is approved by the Required Majority of First Lien Noteholders, Wireless and the First Lien
Indenture Trustee may, with the consent of the Supperting First Lien Noteholders, apply the
votes taken in respect of the First Lien Notes at the Meeting to any amendment of the First
Lien Indenture that is consistent with the matters contained in the First Lien Supplemental
Indenture, provided that any such amendment is conducted pursuant to and in accordance

with the amendment provisions of the First Lien Indenture.
Early Consent Deadline and Election Date.

24.  THIS COURT ORDERS that the Early Consent Deadline shall be May 14, 2013 (or

such later date as the Applicant, Holdings and the Initial Consenting Noteholders may agree).

25, THIS COURT ORDERS that the Eiection Date shall be May 14, 2013 {or such later

date as the Applicant, Holdings and the Initial Consenting Noteholders may agree).

26.  THIS COURT ORDERS that compliance with the notice requirement of paragraphs 13

and 14 shall constitute sufficient notice of the Early Consent Deadline and the Election Date.
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Alternative CCAA Recapitalization Plan

27. THIS COURT ORDERS that, pursuant to a further order ¢of this Court, votes cast at the
Meeting in respect of the Recapitalization Plan may count as votes cast in respect of an

Alternative CCAA Plan, on the terms and conditions set forth in the Recapitalization Plan.

Hearing of Application for Approval of the Recapitalization Plan

28.  THIS COURT ORDERS that following the Meeting, and in accordance with the terms
of the arrangement agreement among the members of the Mobilicity Group attached as
Schedule D to the Information Circular, the Applicant may, but shall not be required to, apply
to this Court for final approval of the Recapitalization Plan on a date to be determined by the

Applicant and this Court.

29. THIS COURT ORDERS that distribution of the Notice of Application and the
Information Circular (including the Interim Order), when sent in accordance with paragraphs 13
and 14 shall constitute good and sufficient service of the Notice of Application and this Interim
Order and no other form of service need be effected and no other material need be served

unless a Notice of Appearance is served in accordance with paragraph 30.

30. THIS COURT ORDERS that any Notice of Appearance served in response to the
Notice of Application shall be served on the solicitors for the Applicant as soon as reasonably
practicable, and, in any event, no less than five (5) days before the date set by the Court for
the hearing of this Appiication at the following addresses:

NORTON ROSE CANADALLP
TD Waterhouse Tower

Suite 2300

Toronto-Dominion Centre

79 Wellington Street West

P.O. Box 128

Toronto, Ontario M5K 1H1

Attention: Orestes Pasparakis and Marc Kestenberg
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31.  THIS COURT ORDERS that, subject to further order of this Court, the only persons

entitled to appear and be heard at the hearing of the within Application shall be:

) the members of the Mobilicity Group;
i) the Director;
fii) legal counsel to the Initial Consenting Noteholders; and

iv) any person who has filed and served a Notice of Appearance herein in
accordance with the Notice of Application, this Interim Order and the Rules of

Civil Procedure.

32. THIS COURT ORDERS that any materials to be filed by the Mobilicity Group in support
of the within Application for final approval of the Recapitalization Plan may be flled up fo one

day prior to the hearing of the Application without further order of this Court.

33.  THIS COURT ORDERS that in the event the within Application for final approval does
not proceed on the date set by the Court for the hearing of this Application, and is adjourned,
only those persons who served and filed a Notlce of Appearance in accordance with

paragraph 30 shall be entifled to be glven notice of the adjourned date.
No Right to Declare Default

34, THIS COURT ORDERS that, (1) unless ieave of this Court is granted on five days’
notice to the Applicant, from 12:01 am on the date of this Interim Order until and including the
earlier of June 30, 2013 and the Effective Date: no holder of the First Lien Notes, Existing
Second Lien Notes, the Unsecured Senior Notes, the Unsecured Pari Passu Notes or the
Unsecured Subordinated Notes, nor any of the following material suppliers to the Mobilicity

Group: Ericsson Canada Inc.; Ingram Micro Inc., AMDOCS Canadian Managed Services, Inc.,
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and Research In Motion Limited, as well as their affiliates, successors and permitted assigns
(each a “Material Supplier”) shall have any rights to terminate, accelerate, amend or declare
in default any contract, agreement, instrument or other document to which any member of the
Mobilicity Group are a party due to any member of the Mobilicity Group being a party to this
proceeding or having made an application to this Court pursuant to section 192 of the CBCA
or taking any steps in furtherance thereof; and (2) on consent of the holders of the Existing
Second Lien Notes, all holders of the Existing Second Lien Notes are hereby stayed from

_ enforcing the payment or security in respect of the Existing Second Lien Notes.

35. THIS COURT ORDERS that the Mobilicity Group shall provide a copy of this Interim

Order to each Material Supplier within 5 business days of the date of this Interim Order.

Precedence

38. THfS COURT ORDERS that, to the extent of any inconsistency or discrepancy
between this Interim Order and the terms of any instrument creating, governing or collateral to
the First Lien Nétes, Unsecured Senior Notes, the Unsecured Pari Passu Notes and the
Unsecured Subordinated Notes, or the articles or by-laws or any shareholders agreement of
any member of the Mobilicity Group, this Interim Order shall govern.  For greater certainty

nothing in this Crder shall affect the substantive rights of any First Lien Noteholder.
Extra-Territorial Assistance

37.  THIS COURT seeks and requests the aid and recognition of any court or any judicial,
regulatory or administrative body in any province of Canada and any judicial, regulatory or
administrative tribunal or other court constituted pursuant to the Parliament of Canada or the
legislature of any province and any court or any judicial, regutatory or administrative body of
the United States or other country to act in aid of and to assist this Court in carrying out the

terms of this Interim OCrder.
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Variance

38. THIS COURT ORDERS that the Applicant shall be entitled to seek leave to vary this

Interim Order upon such terms and upon the giving of such notice as this Court may direct.

39. THIS COURT ORDERS that the requirement for service of the Notice of Motion is

hereby dispensed with.

General

40.  THIS COURT ORDERS that any interested party {including the Applicant) may apply to
this Court to \;rary or amend this Order {(a) on not less than four (4) days notice to the Applicant,
counsel {o the Initial Consenting Noteholders and any other parly or parties likely to be
. affected by the Order sought; and (b} within seven (7} days of the distribution of the Meeting
Materials as set out in Paragraphs 13 and 14, or upon such other notice, if any, as this Court

may ordet.

; -
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Court File No. CV13-10081-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE MR. } FRIDAY, THE 26™ DAY OF

)
JUSTICE WILTON-SIEGEL ) APRIL, 2013

IN THE MATTER OF AN APPLICATION UNDER SECTION 192
OF THE CANADA BUSINESS CORPORATIONS ACT R.S.C.

e,

e§,;e~ ) "Z( 14.08(3) OF THE RULES OF CIVIl. PROCEDURE
f“k“ iz "‘2%‘ ’%
‘1 foy
;;; Y. ’*‘Q r,"b‘ND IN THE MATTER OF A PROPOSED ARRANGEMENT OF 8440522
W, %EW SEANADA ING., AND INVOLVING DATA & AUDIO-VISUAL ENTERPRISES

Ftrung o5 ™ & HOLDINGS INC DATA & AUDIO-VISUAL ENTERPRISES WIRELESS INC,,
\‘-~—~ AND DATA & AUDJO—VISUAL ENTERPRISES LEASING INC.

INTERIM ORDER
{Acquisition Plan)

THIS MOTION made by the Applicant, 8440522 Canada Inc. (the “Applicant™) for an
interim order for advice and directions pursuant to section 192 of the Canada Business
Corporations Act, R.S.C. 1985, ¢, C-44, as amended (the “CBCA”"), was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Notice of Application and th.e affidavit of
William E. Aziz sworn April 24, 2013, (the “Aziz Affidavit"), including the Plan of Arrangement
{the “Acquisition Plan”), which is attached as Schedule C to the draft notice of meeting and
information circular (collectively, the “Information Circular"), which is attached as Exhibit B to
the Aziz Aifidavit and on hearing the submissions of counse! for the Applicant and the Initial
Consenting Noteholders (as defined in the Acquisition Plan) and on being advised that the

Director appointed under the CBCA (the “Director”) does not consider it necessary to appear,
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Definitions

1. THIS COURT ORDERS that all definitions used in this Interim Crder shall have the

meaning ascribed thereto in the Acquisition Plan or otherwise as specifically defined herein.

The Meeting
2. THIS COURT ORDERS that Data & Audio-Visual Enterprises Holdings Inc.

(“Holdings”) is permitted to call, hold and conduct a meeting (the “Meeting”) of the registered
holders of 9.5% first lien senior secured notes (the "First Lien Notes”) of Data & Audio-Visual
Enterprises Wireless Inc. ("Wireless”), registered holders of 15% senior .unsecured
debentures (the “Unsecured Senior Notes”) of Holdings, registered holders of unsecured
convertible debentures of Holdings ranking pari passu with the Unsecured Senior Notes (the
“Unsecured Pari Passu Notes™) and registered holders of unsecured convertible debentures
of Holdings ranking subordinate to the Unsecured Senior Notes and the Unsecured Pari Passu
Notes (the "Unsecured Subordinated Notes”; and together with the Unsecured Senior Notes
and the Unsecured Pari Passu Notes, collectively, the "Unsecured Notes™; and collectively
the registered holders of the Unsecured Notes and the registered holders of the First Lien
Notes, the “Voting Securityholders”) fo be held at the offices of Norton Rose Canada LLP,
Royal Bank Plaza, South Tower, 200 Bay Street, Suite 3800, Toronto, Ontario, M5J 274 on
May 21, 2013 at 10:30 a.m. to consider and, if determined advisable, pass, with or without
variation, a resolution adopting and approving, with or without variation, the Acquisition Plan

(collectively, the “Arrangement Resolution”).

3. THIS COURT ORDERS that the Meeting shall be cailed, held and conducted in

accordance with the CBCA, the Acquisition Plan, the Information Circular, and the articles and.

by-laws of the Applicant, subject to what may be provided hereafter and subject to any further

order of this Court.
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4; THIS COURT ORDERS that a member of the board of directors of Holdings, shall

preside as the chair of the Meeting and, subject to this Order and any further order of the

Court, shall decide all matters relating to the conduct of the Meeting.

5. THIS COURT ORDERS that the record date (the "Record Date”) for determination of

the Voting Securityholders entitled fo notice of, and to vote at, the Meeting shall be April 25, ;

2013.

|
6. THIS COURT ORDERS that the only persons entitled to attend or speak at the l

Meeting shall be:

a)

d)

EFor prining\DOCETOR-#2692566-v1-Alternative_Acquisifion_Interim_Order2.00C

registered holders of the First Lien Nofes as at the Record Date, or thelr

proxyholders;

registered holders of the Unsecured Senior Notes as at the Record Date, or

their proxyholders;

registered holders of the Unsecured Pari Passu Notes as at the Record Date,

or their proxyholders;

registered holders of the Unsecured Subordinated Notes as at the Record Dats,

or their proxyholders;

legal counsel and advisors of any of the foregoing;
legal counse! to the Initial Consenting Noteholders:
legal counsel o the Supporting First Lien Noteholders;

the officers, directors, and legal counsel, of the Applicant, Holdings and

Wireless;
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i)' the Unsecured Senior Notes Indenture Trustee and its legal counsel;
) the First Lien Note Indenture Trustee and its legal counsel;
k) the Director; and
) other persons who may receive the permission of the chair of the Mesting.

7. THIS COURT ORDERS that the Mobilicity Group may transact such other business at
the Meeting as Is contemplated in the Information Circular, or as may otherwise be properly

before the Meeting.

Quorum

8. THIS COURT ORDERS that quorum at the Meeting shall be one registered holder of
the First Lien Notes and two registered holders of any of the Unsacured Notes, present in

person or by proxy at the opening of the Meeting who are entitled to vote at the Meeting.

Amendments to the Acquisition Plan

9. THIS COURT ORDERS that the Applicant is authorized to make, subject to: (i) the
prior consent of the Requisite Majority of the Initial Consenting Noteholders (to the extent the
amendment, restatement, modification or supplement described hereinafter may affect holders
of the First Lien Notes, holders of the Unsecured Senior Notes, or the holders of the Existing
Second Lien Notes); aﬁd (i) paragraph 10 below, such amendments, restatements,
modifications or supplements to the Acquisiton Plan as it may determine without any
additional notice 'to the Voting Securityholders, or others enfitled to receive notice under
paragraphs 13 and 14 hereof, and the Acquisition Plan, as so amended, modified, restated or
supplemented shall be the Acquisition Plan to be submiited to the Voting Securityholders at
the Meeting and shall be the &subject of the Arrangement Resolution. Amendments,

modifications, restatements or supplements may be made following the Meeting, but shall be
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subject to review and, if appropriate, further direction by this Court at the hearing for the final

approval of the Acquisition Plan.

- 10.  THIS COURT ORDERS that, if any amendments, medifications or supplements to the
Acquisition Plan as referred fo in paragraph 9, above, would, if disclosed, reasonably be
expected to affect a Voting Securityholder's decision to vote for or against the Arrangement
Resolution, nofice of such amendment, modification or supplement shall be distributed by the
Applicant to the Voting Securityholders by such method as the Applicant may determine is

most practicable and expedient in the circumstances.

Amendments to the Information Circular

11,  THIS COURT ORDERS that, subject fo paragraph 16 below, the Applicant is
authorized to make such amendments, revisions and/or supplements to the draft Information
Circular as it may determine and the Information Circular, as so amended, revised and/or

supplemented, shall be the Information Circular to be distributed in accordance with

paragraphs 13 and 14.

Adjournments and Postponements

12. THIS COURT ORDERS that the Applicant, if it deems advisable, is specifically
authorized to adjourn or postpone the Meeting on one or more occasions, without the
necessity of first convening the Meeting or first obfaining any vote of the Voting
Securityholders respecting the adjournment or. postponemeni, and notice of any such
adjournment or postponement shall be given by the Applicant by such method as the Applicant
may determine is most practicabls and expedienf in the circumstances. This provision shall not

limit the authority of the Chair of the Meeting in respect of adjournments and postponements.
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Notice of Meeting

13. THIS COURT ORDERS that, in order to effect notice of the Meefing, the Applicant
shall send the Information Circular (including this Interim Order), the notice of the Meeting and
the forms of proxy, along with such amendments or additional documents as the Applicant
may determine are necessary or desirable and are not inconsistent with the terms of this

Interim Crder (collectively, the “Meeting Materials”), to the following:

a) the Voting Securityholders at the close of business on the Record Date, at least
twenty-one (21) days prior to the date of the Meeting, excluding the date of

sending and the date of the Meeting, by one or more of the following methods:

i) by pre-paid ordinary or first class mail at the addresses of the Voting
Securityholders as they appear on the books and records of Holdings,
or its registrar and fransfer agent, at the close of business on the
Record Date and if no address is shown therein, then the last address of

the person known to the corporate secretary of Holdings;

i) by delivery, in person or by recognized courier service or inter-office

mail, to the address specified in (i) above; or

iii) by facsimile or electronic transmission to any Voting Securityholder, who
is identified to the satisfaction of the Applicant, who requests such
transmission in writing and, if required by the Applicant, who is prepared

to pay the charges for such transmission;

b)' the Unsecured Senior Note Indenture Trustee (as defined in the Information

Circular) at least twenty-one (21) days prior to the date of the Meeting,

excluding the date of sending and the date of the Meeting;
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c) the First Lien Note Indenture Trustee (as defined in the Information Circular) at
least twenty-one (21) days prior to the date of the Meeting, excluding the date

of sending and the date of the meeting; and

d) the respective directors and auditors of Holdings, Wireless, Leasing and the
Applicant and to the Director appointed under the CBCA, by delivery in person,
by recognized courier service, by pre-paid ordinary or first class mall or, with
the consent of the person, by facsimile or electronic fransmission, at least
twenty-one (21) days prior to the date of the Meeting, excluding the date of

sending and the date of the Meeting.
and that compliance with this paragraph shail constitute sufficient notice of the Meeting.

14, THIS COURT ORDERS that the Applicant is hereby directed to distribute the Notice of
Application and the Information Circular (including this Interim Order), and any other
communications or documents determined by the Applicant to be necessary or desirable
(collectively, the "Court Materials”) to the registered Existing Equity Holders of Holdings by
any method permitted for notice to the Voting Securityholders as set forth in paragraph 13
above, concurrenfly with the distribution described in paragraph 13 of this Interim Crder.
Distribution to such persons shall be to their addresses as they appear on the books and

records of Holdings at the close of business on the Record Date.

15. THIS COURT ORDERS that accidental failure or omission by the Applicant to give
notice of the Meeting or to distribute the Meeting Materials or Court Materials {o any person
entitled by this Interim Order fo recelve notice, or any failure or omission to give such notice as
a resulf of events beyond the reasonable control of the Applicant, or the non-receipt of such
notice shall, subject to further order of this Court, not constitute a breach of thié Interim Order

nor shall it invalidate any resolution passed or proceedings taken at the Meeting. If any such
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failure or omission is brought to the aftention of the Applicant, it shall use its best efforts fo

rectify it by the method and in the time most reasonably practicable in the circumstances.

16.  THIS COURT ORDERS that the Applicant is hereby authorized fo make, with the
consent of the Requisite Majority of the Initial Consenting Noteholders, such amendments,
revisions or supplements to the Meeting Materials and Court Materials {subject to paragraphs
9 and 10 in the case of any amendments, revisions or supplements to the Acquisition Plan), as
the Applicant may determine in accordance with the terms of the Arrangement Agreement and
the Acquisition Plan ("Additional Information”), and that notice of such Additional Information
may, subject to paragraph 10, above, be distrlbuted by press release, newspaper
advertisement, pre-paid ordinary mail, or by the method most reasonably practicable and

expedient in the circumstances, as determined by the Applicant.

Service

17. THIS COURT ORDERS that distribution of the Meeting Materials and Court Materials

pursuant to paragraphs 13 and 14 of this Interim Order shall constitute notice of the Meeting
and good and sufficient service of the within Application upon the persons described in
paragraphs 13 and 14 and that those persons are bound by any orders made on the within
Application. Further, no other form of service'of the Meeting Materials or the Court Materials
or any portion thereof need be made, or notice given or other material served in respect of
these proceedings and/or the Meeting to such persons or fo any other persons, except to the

extent required by paragraph 10, above.

Solicitation and Revocation of Proxies
18. THIS COURT ORDERS that Holdings and the Applicant are authorized to use the
proxies substantially in the form of the drafts accompanying the Information Circular, with such

amendments and additional information as Holdings and the Applicant may determine are
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necessary or desirable, with the consent of the Requisite Majority of the initial Consenting
Noteholders, subject to the tenns of the Arrangement Agreement énd the Acquisition Plan.
Holdings and the Applicant are authorized, at their expense, to solicit proxies, directly or
through their officers, directors or employees, and through such agents or representatives as
they may retain for that purpose, and by mail or such other forms of personal or electronic
communication as they may determine. Holdings or the Applicant may waive, with the consent
of the Requisite Majority of the Initial Consenting Noteholders, the time limits set out in the
Information Circular for the deposit or revocation of proxies by Voting Secdrityholders, if

Holdings or the Applicant deems it advisable fo do so.

19.  THIS COURT ORDEﬁS that Voting Securityholders shall be entitled to revoke their
proxies in accordance with section 148(4) of the CBCA (except as the procedures of that
section are varied by this paragrapr;) provided that any instruments in writing delivered
pursuant {o s.148(4)(a}(i) of the CBCA: (a) may be deposited gt the registered office of the
Applicant or with the transfer agent of the Applicant as set out in the Information Circular; and
(b) any such instruments must be received by the Applicant or its transfer agent not later than
5:00 p.m. two business days immediately preceding the Meeting (or any adjournment or

postponement thereof).

Voting
20. THIS COURT ORDERS that the only persons entitled to vote in person or by proxy on
the Arrangement Resolution, or such other business as may be properly brought before the

Meeting, shall be registered holders as at the Record Date of:
) the First Lien Notes (or their proxyholders);

i) the Unsecured Senior Notes (or their proxyholders);
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ifi} the Unsecured Pari Passu Notes (or their proxyholders); and
iv) the Unsecured Subordinated Notes (or their proxyholders).

Negible votes, spoiled votes, defective votes and abstentions shall be deemed to be votes not
cast. Proxies that are properly signed and dated but which do not contain voting instructions

shall be voted in favour of the Arrangement Resolution.

21.  THIS COURT ORDERS that votes shali be taken at the Meeting on the basis of one
vote for each dollar of Voting Claim of the First Lien Notes, Unsecured Senior Notes,
Unsecured Pari Passu Notes or Unsecured Subordinated Notes, calculated using the principal
amount plus accrued and unpaid interest showing on the records of Holdings or Wireless, as
applicable, as at the Record Date on each First Lien Note, Unsecured Senior Note, Unsecured
Pari Passu Note and Unsecured Subordinated Note, respectively, and that; unless otherwise
ordered by this Court, the Arrangement Resolufion can only be passed, with or without

vaniation by:

a) the registered holders of the First Lien Notes, who collectively represent at least
two-thirds in value of the Voting Ciaims of all First Lien Noteholders who

actually vote on the Arrangement (in person or by proxy) at the Meeting; and

b) the registered holders of the Unsecured Notes who collectively represent at
least two-thirds in value of the Voting Claims of all Unsecured Noteholders whao

actually vote {in person or by proxy) at the Meeting.

Such votes shall be sufficient, but not necessary unless otherwise ordered by this Court, 1o
authorize the Applicant to do all such acts and things as may be necessary or desirable to give

effect to the Acquisition Plan on a basis consistent with what is provided for in the Information
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Circular without the necessity of any further approval by the Voting Securityholders, subject

only to final approval of the Acquisition Plan by this Honourable Court,

22,  THIS COURT ORDERS that, for purposes of determining whether or not the
Acquisition Plan has received the affirmative vote of the Required Majority of the Unsecured
Noteholder Class and the First Lien Noteholder Class, the tabulation agent for the Creditor's
Meeting will separately record the vote of each Voting Securityholder and in respect of the
Unsecured Noteholder Class shall first record the vote of the Unsecured Senior Noteholders,

th.en the votes of the Unsecured Pari Passu Noteholders, and then the votes of the Unsecured

Subordinated Noteholders.

23.  THIS COURT ORDERS that, notwithstanding any provision of this interim Order, to the
extent that the Applicant exercises the Senior Noteholder Payment Election (as defined
below), the First Lien Noteholders shall be treated as Unaffected Creditors for all purposes

under the Acquisition Plan and any votes cast by the First Lien Noteholders at the Creditor's

Meeting shall be disregarded.
Senior Noteholder Payment Election

24, THIS COURT ORDERS that, from and after the date of this Interim Order, the
Applicant shall, with the consent of thé Requisite Majority of the Initial Consenting
Noteholders, be authorized to elect (the “Senior Noteholder Payment Elecfion") to: (1) repay
in full alf Indebtedness (as defined in the First Lien Indenture) owing fo the First Lien
Noteholders at the time of such repayment in an amount to be determined by the First Lien
Note Indenture Trustee (a “First Lien Repayment”) or (2)'repay in full all principal and
accrued interest (under section 2.01 of the First Lien Indenturs) owing under the First Lien
Notes at the time of such repayment (a “First Lien Payment”) and pay into escrow for the sole

benefit of the First Lien Noteholders (subject only to any rights or liens of the First Lien Note
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Indenture Trustee pursuant to the First Lien Note Indenture or otherwise) any additional
amounts, fees or premiums or other Indebtedness that may be claimed to be owing fo the First
Lien Noteholders at the time of such repayment (the "Holdback Amount’ and, together with
the First Lien Payment, a “First Lien Payment & Escrow”). Any such First Lien Repayment
or First Lien Payment & Escrow shall be made in consideration for the complete satisfaction,
release and discharge of all Indebtedness owing to the First Lien Noteholders pursuant to the
First Lien Notes and any and all security granted in favour of the First Lien Noteholders as
security for the Indebtedness, with such safisfaction, release and discharge becoming effective
upon any such First Lien Repayment or First Lien Payment & Escrow being made. Following
any First Lien Payment & Escrow, the final amount to be paid to First Lien Noteholders from
the Holdback Amount (if any) shall be determined by the Court or by agreement of the
Applicant, the Initial Consenting Noteholders and any First Lien Noteholder with respect to its
pro rata share of the Holdback Amount. Any remaining amount of the Holdback Amount, after
payments (if any) have been made in respect of any or all First Lien Noteholders (whether by
Court order. or agreement as above) shall be distributed in accordance with the terms of the

Acquisition Plan or as otherwise ordered by this Court.

Early Consent Deadline

25.  THIS COURT ORDERS that the Early Consent Deadiine shall be the date that is five
days after the Purchase Price Notice Date (or such other date as the Applicant, Holdings and

the Requisite Majority of the Initial Consenting Noteholders may agree).

26. THIS COURT ORDERS that compliance with the notice requirement of paragraphs 13

and 14 shall constitute sufficient notice of the Early Consent Deadline.
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Alternative CCAA Acquisition Plan

27.  THIS COURT ORDERS that, pursuant to a further order of this Court, votes cast at the
Meeting in respect of the Acquisition Plan may count as votes cast in respect of an Aiternative

CCAA Plan, on the terms and conditions set forth in the Acquisition Plan.

Hearing of Application for Approval of the Acquisition Plan

28. THIS COURT ORDERS thaf following the Meeting, and in accordance with the terms
of any Arrangement Agreement, the Applicant may, but shall not be required to, apply to this
Court for final approval of the Acquisition Pian on a date to be determined by the Applicant and

this Court (the “Final Hearing Date™).

29. THIS COURT ORDERS that disfribution of the Nofice of Application and the
Information Circular (including the Interim Order), when sent in accordance with paragraphs 13
and 14 shall constitute good and sufficient service of the Notice of Application and this Interim
Order and no other form of service need be effected and no other material need bé served

unless a Notice of Appearance is served in accordance with paragraph 30.

30. THIS COURT ORDERS that any Notice of Appearance served in response to the
Notice of Application shall be served on the solicitors for the Appiicant as scon as reasonably
practicable, and, in any event, no less than five (5) days before the date set by the Court for
the hearing of this Appiication at the following addresses:

NORTON ROSE CANADA LLP
TD South Tower

Suite 2300

Toronto-Dominion Centre

79 Wellington Street West

P.Q. Box 128

Toronto, Ontaric M5K 1H1

Attention: Orestes Pasparakis and Marc Kestenberg
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31.  THIS COURT ORDERS that, subject to further order of this Court, the only persons

entitled to appear and be heard at the hearing of the within Application shall be:
i) the members qf the Mobilicity Group;
i the Director;
jif) legal counsel to the Initial Consenting Noteholders; and

iv) any person who has filed and served a Nofice of Appearance herein in
accordance with the Notice of Application, this Interim Order and the Rufes of

Civil Procedure.

32.  THIS COURT ORDERS that any materials to be filed by the Mobilicity Group in support
of the within Application for final approval of the Acquisition Flan may be filed up to one day

prior to the hearing of the Application without further order of this Court.

33. THIS COURT ORDERS that in the event the wlithin Application for final approval does
not proceed on the date set by the Court for the hearing of this Application, and is adjourned,
only those persons who served and filed a Notice of Appearance in accordance with

paragraph 30 shail be entitled to be given nofice of the adjourned date,
No Right to Declare Default

34.  THIS COURT ORDERS that, (1) unless leave of this Court.is granted on five days’
notice to the Applicant,-from 12:01 am on the date of this Interim Order until and including the
earlier of June 30, 2013 and the Effective Date: no holder of the First Lien Notes, Existing
Second Lien Notes, the Unsecured Senior Notes, the Unsecured Pari Passu Notes or the
Unsecured Subordinated Notes, nor any of the following material suppliers fo the Mobilicity

Group: Ericsson Canada Inc.; Ingram Micro inc., AMDOCS Canadian Managed Services, Inc.,
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and Research In Motion Limited, as well as their affiliates, successors and permitted assigns
(each a “Material Supplier”) shall have any rights to terminate, accelerate, amend or declare
in default any contract, agreement, instrument or other document to which any member of the
Mobilicity Group are a party due to any member of the Mobilicity Group being a parly to this
proceeding or having made an application to this Court pursuant to section 192 of the CBCA
or taking any steps in furtherance thereof, and (2) on consent of the holders of the Existing
Second Lien Notes, all holders of the Existing Second Lien Notes are hereby stayed from

enforcing the payment or security in respect of the Existing Second Lien Notes.

35. THIS COURT ORDERS that the Mobilicity Group shall provide a copy of this Interim

Order fo each Material Supplier within 5 business days of the date of this Interim Order.

Precedence

36. THIS COURT ORDERS that, to the extent of any inconsistency or discrepancy
between this Interim Order and the terms of any instrument creating, governing or collateral o
the First Lien Notes, Unsecured Senior Notes, the Unsecured Pari Passu Notes and the
Unsecured Subordinated Notes, or the arficles or by-laws or any shareholders agreement of
any member of the Mobilicity Group, this Interim Order shall govern. For greater certainty

nothing in this Order shall affect the substantive rights of any First Lien Noteholder.

Extra-Territorial Assistance

37.  THIS COURT seeks and requests the aid and recognition of any court or any judicial,
regulatory or administrative body in any province of Canada and any judicial, regulatory or
administrative tribunal or other court constituted pursuant o the Parfiament of Canada or the
legislature of any province and any court or any judicial, regulatory or administrative body of
the United States or other country fo act in aid of and to assist this Court in carrying out the

terms of this Interim Order.

E:\For printing\DCCSTOR-#2682566-v1-Alternative_Acqulsiiion_Interim_Crder2.DOC

347



Page 16

Variance

38. THIS COURT ORDERS that the Applicant shall be entitled to seek leave to vary this

Interim Order upoh such ferms and upon the giving of such notice as this Court may direct.

39. THIS COURT ORDERS that the requirement for service of the Notice of Motion is

hereby dispensed with,

General

40,  THIS COURT dRDERS that any interested party (including the Applicant) may apply to
this Court to vary or amend this Order (a) on not less than four (4) days notice to the Applicant,
counsel to the Initial Consenting Noteholders and any other parly or parties likely to be
affected by the Order sought; and (b) within seven (7) days of the distribution of the Meeting
Materials as set out in Paragraphs 13 and 14, or upon such other notice, if any, as this Court

may order.

ENTERED AT / INSCRIT A TORONTO
ON / BOOK NO: ¢ ~ u }

LE /DANS LE REGISTRE NO.:

APR 2 6 7013
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“R” | Endorsement of Justice Morawetz dated July 5, 2013. 28 17 502

“S” | Notice of Motion of Catalyst in Court File No. CV-13-10081- 29 18 504
00CL, dated June 9, 2013, together with related emails.

“T” | Newspaper reports pertaining to Mobilicity during the period 31 18 520
March 2013 to September 2013

“U” | Correspondence between Catalyst and the Mobilicity Group 32 19 565
regarding potential financing, dated September 2013

“V” | Copies of newspaper reports referring to Telus and Spectrum 36 21 572
Sales (Footnote

10)
“W” | Letter from Catalyst to the Monitor regarding a proposal for 38 22 585

substitute DIP financing for the Mobilicity Group, dated
September 30, 2013 (without enclosure)
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JAMES RILEY

Sworn before me,

this 9th day of October, 2013

Mo&m

A Commissioner, etc.
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SUPERIOR COURT OF

JUSTICE

Judges' Administration
361 University Avenue
Toronto, ON M5G 1T3
Tel: (416) 327-5284

Fax

To: Mr. Orestes Pasparakis Fax: 416-216-1995
To:  Mr. Robert J. Chadwick Faxi 418-979-1234
To: Mr. David C. Maore Fax: 416-581-1279
Tor  Ms. Janice L. Wright Fax: 415-869-3411
Re:  Catalyst Date: May 1, 2013
Pages: 17

Attached please find the decision of Justice Wilton-Siegel in the
above-noted matter, Please note that Schedules “A” and “B”
referred fo in paragraph 74 are not yet attached. They will be sent
tomorrow.

The information contained in this facsimile message Is confidential Information. I the persan actuaily
recsiving this facsimile or other reader of the facsimile Is not the named recipient or the employee or
agent responsible o deliver it to the named recipient, any use, dissemination, distdbufion or copying of
the communication is strictly prohibited. 1Fyou have received this communication in error, please notify
us by telephone immediately and refun the original message to us at the above address,

if you do nof receive all pages, please call 416-327-5284 and ask to speak to Michele Livingston,
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CITATION: 8440522 Canada Inc. (Re), 2013 ONSC 2509
COURT FILE NO.: CV-13-10080-00CL,

COURT FILE NO.: CV-13-10081-00CL

DATE: 2013-05-01

SUPERIOR COURT OF JUSTICE - ONTARIO

RE: IN THE MATTER OF AN APPLICATION UNDER SECTION 192 OF THE
CANADA BUSINESS CORPORATIONS ACT, RS.C. 1985, c¢. C-44, AS
AMENDED AND RULES 14.05(2) AND 14,05(3) OF THE RULES OF CIVIL
PROCEDURE

AND IN THE MATTER OF A PROPOSED ARRANGEMENT OF 8440522
CANADA INC. AND INVOLVING DATA & AUDIO-VISUAL
ENTERPRISES HOLDINGS INC., DATA & AUDIO-VISUAL ENTERPRISES
WIRELESS INC., AND DATA & AUDIO-VISUAL ENTERPRISES LEASING
INC,

BEFORE: Mr, Justice H.J. Wilton-Siegel J,

" COUNSEL: Orestes Pasparakis and Marc Kestenberg, Tor the Applicant 8440522 Canada Inc.

Robert J. Chadwick, Fred Myets and Brendan O 'Neill, for the Ad Hoc Cominirtee
of Noteholders )

David C. Moore and K, Jones, for The Catalyst Capital Group Inc.
Janice Wright, for Equity Financial Trust Co,
HEARD: April 26,2013

ENDORSEMENT

[11  The Applicant, 8440522 Canada Inc. (the "Applicant"), moves in separate applications
pursuant to section 192 of the Canada Business Corporations Act, RB.C, 1985, ¢, C-44 (the
“CBCA™) for two interim orders with respect to two plans of arrangement (the "Plans of
Anangement") involving Data & Audio-Visual Enterprises Holdings Inc. ("Holdings"), Data &
Audio-Visual Enterprises Wireless Ine. ("Wireless") and Data & Audio-Visual Enterprises
Leasing Inc. (“Leasing”, and collectively with the Applicant, the "Mobilicity Group" or
"Mobilicity"),

{21  On Apil 26, 2013, I granted the two interim orders sought, subject fo cerfain
modifications described below (as so amended, the “Interim Orders”), indicating that written
reasons would follow shortly, These are the reasons for that decision.
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Backsround
The Parties

3] The Mobilicity Group is a Canadian wireless carrier which provides wireless
telecomtunication services in Toronto, Ottawa, Calgary, Edmonton and Vancouver, In addition
to voice, text, data and long distance cellular services, the Mobilicity Group offeis hardware
handsets and accessories to its customets. The corporate structure of the Mobilicity Group is as
follows.

[4] Holdings is a private corporation incorporated under the Business Corporations Aci,
R.8.0. 1990, c. B.16 (the “OBCA"), The sharcholding interest in Wireless described below
constitutes its sole asset,

[S]  Wireless is a private cotporation incorporated under the CBCA. Wireless is wholly-
owned by Holdings and is the operating entity of the Mobilicity Group.

[6] The Applicant is a private cotporation incorporated under the CBCA and is wholly-
owned by Wireless.

[71  Leasing is a private coxporation incorporated under the CBCA that is wholly-owned by
Wireless. It holds the Mobilicity Group’s network assets and has no active operations.

The Capital Structure of thelv_lgi)ﬂidt! Group

(8]  The relevant features of the capital structure of the Mobilicity Group are as follows.
Equity

[1  The aunthorized capital of Holdings consists of: (1) common shares, of which 3,330,141
common shares are held by Data & Audio-Visual Enterprises Investments Inc. (“Investments™)
and 1,655,070 common shares ate held by QCP CW S.ARL. (“Quadrangle”); and (2) non-
voting Class B shares, convertible info common shates on a one-for-one basis, of which
20,204,750 shares are outstanding and held by Quadrangle. As a result, Investments holds
approximately 13.2% of the equity and 66.7% of the voting interest in Holdings, and Quadrangle
holds approximately 86.8% of the equity and 33.3% of the voting interest in Holdings.

Debt
Holdings

[10] Holdings has issued unsecured senior notes in the aggregate principal amount of $95
million (the “Unsecured Senior Notes”). The Unsecured Senior Notes were issued pursuant to a
trast indenture dated April 29, 2011, and mature on September 25, 2018, Interest is capitalized
uhder the terms of the Unsecured Senior Notes. At the date hereof, the aggregate amount
outstanding is approximately $1472 million.

353



May.

1. 2013 4:32PM No. 7052 P, 4/17

-Page3-

[11] Holdings has also issued unsecured pari passu notes (the “Unsecured Pari Passu Notes™)
and unsecured subordinated notes (the “Unsecured Subordinated Notes”), of which the aggregate
principal amount outstanding at March 31, 2013 was approximately $85.1 million and
approximately $37,2 million, respectively. The Unsecured Pari Passu Notes and the Unsecured
Subordinated Notes (collectively, the “Convertible Notes™) are held by Quadrangle. The
Unsecured Senior Notes and the Convertible Notes are herein collectively referred to as the
“Unsecured Debt” and the holders of the First Lien Notes end the holders of the Unsecured Debt
are collectively referred to as the *“Voting Securityholders®.

Wireless

{12] Wireless has issued 9.5% first lien senior secured notes in the aggregaie principal amount
of $195 million (the “First Lien Notes®). The First Lien Notes were issued pursuant to a trust
indenture dated April 29, 2011 (the “First Lien Note Trust Indentore™) and mature on Aprit 29,
2018, The First Lien Notes ate gharanteed by Holdings and Leasing. To secuore the First Lien
Notes, each of Wireless, Holdings and Leasing have entered into general security agreements
respecting their assets in favour of the trustee under the First Lien Note Trust lndenture.

[13] Wircless has also authorized the issuance of 15.5% senior secured notes in the aggregate
amount of $43.25 million (the “Second Lien Notes™), of which the principal amount of $33.25
million of Second Lien Notes are cumrently outstanding, The Second Lien Notes were issued
pursuant to a note purchase, guarantee and back-stop agreement dated February 6, 2013 (the
“Note Purchase Agreement”), which contemplated the issue of the Second Lien Notes in three
franches up to a total of $35 million and the payment of a funding fee, in the amount of $8.25
million, 1o be satisfied by the issue of additional Second Lien Notes at the time of the issue of the
first tranche, It is expected that Mobilicity will draw down the third and final tranche prior to the
proposed meetings of the Voting Securityholders (as defined below). The Second Lien Notes
mature on. May 30, 2013, The Second Lien Notes are secured by a second-priority lien on the
assets of Mobilicity Group, and are expressed to be subordinated and postponed to payment of
the First Lien Notes,

[14] The Second Lien Notes were issued to a subset of the holders of the First Lien Notes and
the Unsecured Senior Notes. Pursuant to the Note Purchase Agreement, the holders of the
Second Lien Notes agreed to backstop a further debt offering of new second lien notes (the "New
Second Lien Notes") in the aggregate principal amount of $75 million in connection with the

‘Recapitalization Plan (described below), if it proceeds, which financing would be used to pay out

the Sccond Lien Notes (which mature on May 30, 2013) and provide further funds to be used for
corporate purposes (the “Backstop Financing™),

The Proposed Plans of Arrangement

{151 A novel feature of the relief sought on these applications is that the Applicant seeks
approval at proposed meetings of the Voling Sccurityholders of two possible plans of
arrangement — & plen of arrangement based on an agreement with a third pariy for the acquisition
of the Mobilicity Group refetred to as the “Acquisition Plan”, and a plan for the recapitalization
of the Mobilicity Group based on a $75 million financing, which is supporied by the Backstop
Financing, referred to as the “Recapitalization Plan” (collectively, the “Plans” or the “Plans of
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Arrangement”), These Plans are muually exclusive, but are being pursued in parallel at the
present time, The decision regarding which Plan will proceed will depend upon whether an
agreement is reached with a third party for the acquisition of the Mobilicity Group prior to the

meeting of the Voting Seccurityholders. The following is a brief summary of the salient

provisions of the two Plans,

The Acquisition Plan

[16] The Acquisition Plan contemplates the repayment of the outstanding First Lien Notes and
the Second Lien Notes. Any remaining proceeds after the above payments are made would be
distributed to holders of the Unsecured Debt in satisfaction of their claims in accordance with
their priorities, subject to payment of $7 million to the holders of the Second Lien Notes in
consideration for having committed to provide the Backstop Financing.

[17] Although Mobilicity has indicated that its preference is for implementation of the
Acquisition Plan, it has not reached a binding agreement with any purchaser for the sale of the
Mobilicity Group despite extensive marketing efforts fo date. If an acquisition cannot be
completed prior to the proposed meeting of the Voting Securityholders, the Mobilicity Group
may adjourn the meeting to be convened to approve the Acquisition Plan and proceed with the
meeting to be convened to approve the Recapitalization Plan.

The Recapitalization Plan

[18] The Recapitalization Plan contemplates the subscription by existing debt holders of the
Mobilicity Group of New Second Lien Notes in the aggregate principal amount of 375 million.
The proceeds of the New Second Lien Notes will be used to repay the Second Lien Notes issued
by Wireless on February 6, 2013, with the remainder to be used for general corporate purposes.
Those parties who subscribe for the New Second Lien Notes will also have the right to exchange
a portion of their existing debt securities for additional New Second Lien Notes. The offering of
New Second Lien Notes is backstopped pursuant to the Backstop Frnancing amrangements in the
Note Purchase Agreement, The Recapitalization Plan also contemplates that the Unsecured
Senior Notes and the Convertible Notes will be satisfied by the issuance of new common shares,
preferred shares and wairants, depending upon the securities being satisfied.

Voting Arrangements Under the Plans

(191 Under both Plans of Arrangement, the holders of the First Lien Notes vote as 2 single
class and the holders of the Unsecured Debt vote collectively as a separate class, The requisite
majority for approval by each class under both Plans of Arrangement is 66 2/3% of the
outstanding dollar value for each clags of those holders at the meetings in respect of the Plans.
The holders of the Second Lien Notes do not have a vote under cither of the Plans of
Arrangement, as it is proposed that they will be paid out under each of the Plans of Arrangement.

[20] The following debtholders have signed support agreements in respect of each of the Plans
of Arrangement: (1) holders accounting for 67% of the principal amount outstanding of the First
Lien Notes; and (2) holders accounting for 94% of the principal amount outstanding of the
Unsecured Senior Notes, In addition, Quadrangle has entered into an amended and restated
support agreement dated April 29, 2011 with Equity Financial Trust Company, in its capacity as
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trugtee for the holders of the Unsecured Senior Notes (the “Support Agreement™), The Court has
been advised that the effect of the Support Agreement in the present circumstances is that
Quadrangle is committed to vote for the Acquisition Plan and the Recapitalization Plan, in its
capacity as the holder of the Convertible Notes,

[21] Neither of the Plans contemplates a vote by sharcholders fo approve the Acquisition Plan
or the Recapitalization Plan. Mobilicity’s board of directors has concluded that the price to be
achieved in any potential sale of the Mobilicity Group would not be sufficient to provide any
residual value to the sharcholders after satisfaction of all prior debt claims.

The Applicant

[22] It is contempiated that the Applicant will be amalgamated with another member of the
Mobilicity Group under each of the Plans, and that the amalgamated entity will be the issuer of
all of the new securities to be issued under the Recapitalization Plan. As the Applicant has no
material liabilities, either directly or under any guarantees, it takes the position that it is solvent
for purposes of section 192 of the CBCA.

The Finaneial Status of the Mobilicity Grou

[23] - The total assets and liabilitics of the Mobilicity Group as of December 31, 2012 were
approximately $387.5 million and $418 million, respectively, according to the audited financial
statements. The Mobilicity Group’s business generates revenue of approximately $6 to $7
million per month. For the fiscal quarter ended December 31, 2012, the cost of maintaining the
Mobilicity Group’s network and paying distributors and other service partners exceeded its
revenue and financing proceeds by approximately $12 million prior to financing costs.

[24]  Given its financial status, the Mobilicity Group has concluded that it needs to either reach
an agreement for the sale of ifts business to a purchaser who is in a position to finance its
operations going forward or to restructure its capital and obtain additional financing to advance
its business. These two possibilities are reflected in the Acquisition Plan and the Recapitalization
Plan, respectively.

[25] The Mobilicity Group has engaged financial advisors in an effort to raise additional
financing and/or pursue strategic alternatives, including the sale of ifs business, The Second
Lien Note financing arrangements agreed to in the Note Purchase Agreement were put in place
to provide short-term financing to Mobilicity to enable it to continue its operations while it
pursues these efforts. '

The Catalyst Oppression Application

[26]1 The Catalyst Capital Group Inc. (“Catalyst”) owns First Lien Notes having an aggregate
principal amount in excess of 25% of the aggregate outstanding principal amount of such Notes.

[27] Catalyst has commenced an oppression action under the OBCA against the Mobilicity
Group and the purchasers of the Second Lien Notes, among others, alleping that the transactions
contemplated by the Note Purchase Agreement are unfairly prejudicial or oppressive to the
holders of the First Lien Notes who are not participating in the transactions (the “Catalyst

1. 2013 4:32PM ' Ne. 7052 P 6/17
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Oppression Application™). Catalyst hed previously proposed its own reorganization plan to the
Mobilicity Group, which was rejected in favour of the wansactions contemplated by the Note
Purchase Agreement.

(28] Inessence, there is an ongoing dispute between Catalyst, on the one hand, and the holders
of the Second Lien Notes, supported by other holders of First Lien Notes and Unsecured Senior
Notes, on the other. The latter group is also apparently supported by the holder of the
Convertible Notes, Quadrangle, in accordance with the terms of the Support Agreement as
described above, This is a dispute regarding competing visions for addressing the current
financial needs and prospects of the Mobilicity Group,

The Interim Orders Sought on these Applications

[29] As mentioned, the Applicant is seeking interim orders that Holdings be permitted to
convenc and conduct meetings (the “Meectings™) of the registered holders of the First Lien Notes
of Wireless and of the registered holders of the Unsecured Senior Notes and the Convertible
Notes of Holdings, being collectively, the Voting Securityholders, on May 21, 2013 to consider
and, if determined advisable, to pass, with or without variation, resolutions adopting and
approving either the Acquisition Plan or the Recapitalization Plan.

[30) The terms of the proposed interim orders sought on the motions before this Cowt are
generally consistent with the Commercial Lists Model Interim Order, with six notable
exceptions as follows:

(2)  the interim orders do not provide dissent rights to the sharcholders of
Holdings;

(b)  there are limitations on the rights of cestain parties described below to
terminate, accelerate, amend or declare in default any contract, agreement,
instrument or other document involving the Mobilicity Group as a result
of the filing of the applications or the taking of steps in furtherance
thereof;

(¢) the Applicant sought a provision consolidating the Catalyst Oppression
Application with these applications (this matter was adjourncd in the
cousse of the hearing of these applications);

(d) the Applicant seelks a provision that would count votes cast at the
Meetings as votes cast in respect of an “Alternative CCAA Plan”, if
Mobilicify were to implement the transactions contemplated by the Plans
by way of a plan of arrangement under the Companies’ Credirors
Arrangement Aef, R.8.C, 19885, ¢. C-36 (the “CCAA™);

(¢) the interim orders provide for early consent deadlines, which relate to an
option to receive additional consideration under each Plan in the event a
stakeholder provides a commitment to support the Plans by a certain date,
and further provides for election dates in respect of the Recapitalization
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Plan, which relate to participation in the attendant $75 million financing;
and

(f)  the interim order respecting the Recapitalization Plan includes a provision
for a “Senior Noteholder Payment Election” prior to the mectings which,
if exercised, among other things, would terminate the right of the holders
of the First Lien Notes to voie at the meeiing to approve the Acquisition
Plan as Voting Securityholders and provide Mobilicity with the right to
deliver Wireless to a purchaser free and clear of the claims and security in
tespect of the First Lien Notes,

The Position of Catalyst

[31] Catalyst did not expressly oppose the relief sought on the hearing of these applications,
Instead, it sought an adjournment vatil sometime during the week of April 29, 2013 in order to
consider what, if any, objections it wishes to make to the form of the interim ordets.

[32] Catalyst did not receive the application records for these applications until 1:00 a.m. on
April 26, on which date the Court heard the applications commencing at 2:00 p.m. Catalyst says
this was the result of a deliberate decision on the part of Mobilicity, which has been working on
the Plans since the anmouncement of the tansactions contemplated by the Note Purchase
Agreement on Febroary 12,2013,

[33] Catalyst argues that it is unfair to proceed without being given an adequate opportunity to
consider the proposed Plans and to make submissions regarding the faltness of the process.
Catalyst also raised the following six specific issues on which it did not seek a determination, but
which it argued justified a more complete and informed consideration at a later date,

[34] First, Catalyst argues that it is an open question whether the Applicant is solvent given
the financial position of Mobilicity desciibed above. This is addressed below,

[35] Second, Catalyst objects to treating all of the holders of the First Lien Notes in the same
class for voting purposes under each of the Plans, It argues that, at the very Jeast, the holders of
First Lien Notes who ake parties to the Note Purchase Agreement, and therefore were entitled to
theilr pro rata share of the $8.25 million funding fee for participating in the Second Lien Note
financing, have a different interest from the holders who did not participate In that transaction
and should therefore be excluded from the class of holdess of First Lien Notes and treated as a
separate class,

[36] Third, Catalyst objects to certain provisions of the interim orders which require that a
stipulated majority of the holders of First Lien Notes who curtently support the Plans must
consent to any amendments to the Plans or meeting materials. It suggests this constitutes an
offensive delegation of powers to these parties.

[37) Fourth, Catalyst suggests that the provisions of the interim orders respecting the
Recapitalization Plan dealing with the Senior Noteholder Payment Election are contrary to the
terms of the First Lien Note Trust Indenture and therefore comstitute an unavthorized
amendment, As I indicated in chambers, I do not agree with this interpretation. However, in any
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event, the Interim Ordets now include language in the “patamountcy” paragraph, to which
Catalyst also objects as havihg an uncertain consequence, indicating that nothing in the Interim
Orders is intended to affect the substantive rights of any holders of First Lien Notes. This
provision is understood to apply, among other things, in respect of the operation of the Senior

Noteholder Payment Election,

[38] Fifth, Catalyst objects to the “no-default® provision in the Interim Otders saying,
correctly, that this affects substantive rights and argues that the Court ought not to be involved in
making such an order. .

[39] Sixth, Catalyst suggests that there is no reason at this time for the provision in the Inferim
Orders dealing with the counting of votes in the event Mobilicity decides to implement an
Alternative CCAA Plan under the CCAA.

Applicable Law

[40] The purpose of Interim Orders such as those requested is "to set the wheels in motion for
the application process relating to the arrangement and to establish the parameters for the holding
of shareholder meetings to consider approval of the arrangement in accordance with the statute™:
see Re First Marathon Inc., [1999] O.J. No 2805 at para. 9, (Ont. S.CJ.), Blair J. (as he then
was) {First Mararhon]. I note that in First Marathon, Blair J. was asked to consider the adequacy
of the disclosure in the management information circular that was to be distributed to the security
holderss for its sufficiency, which is not an issue on these applications,

[41] InRe 45133541 Canada inc., [2009] Q.J. No. 18337 (Qc. Sup, Ct) [45133541], Gascon,
J.C.S. (as he then was) commented that, for the purposes of an interim order of the nature sought
on these applications, the Court’s analysis is limited to a consideration of whether the proposed
plan of arrangement is put forward in good faith and whether the proposed plan complies with
the statutory requirements of the CBCA. I agree with this conclusion, which necessarily remits
determination of whether the proposed plan of arrangement is “fair and reasopable” to the
hearing on the final order. This is particularly appropriate in the present case where it remains to
be determined which Plan of Arrangement will be put to the Voting Securityholders for
approval.

[42) 1 note, however, that nothing prevents an affected stakeholder from raising issues of a
procedural nature prior to the proposed Meetings of the Voting Securityholders in accordance
with the provisions of the “come back” provisions of the Interim Orders.

Analysis and Conclusions

[43] Iproposeto deal first with the Catalyst request for an adjournment. I will then address the
requirements for approval of an interim otder under section 192 of the CRCA.,

The Catalyst Request for an Adjouvrnment

[44] The request of Catalyst for an adjournment of this hearing was denied for the following
reasons.
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[45] The issues addressed at this stage of an application under section 192 of the CBCA are
essentially procedural rather than substantive. In seeking an interim order, an applicant bears the
ultimate responsibility for ensuring that the form of interim order satisfies the applicable
statutory and contractual procedural requitements., While this is particularly frue when an
interim order is sought on an ex parte basis, it remains the case even if one or more stakeholders
raise objections at the time the interim order is sought, Accordingly, a party affected by an
interim order has the right to move to vary the order prior to the meeting to be convened to
approve the proposed plan of arrangement if it can establish that the Interirn Orders do not meet
the two criteria addressed by courts at this stage of a plan of arrangement. Indeed, if such a party
objects to any procedural aspect of the proposed stakeholder meetings, in my opinlon it must
raise its objection prior to the meeting of the stakeholdets. ‘

[46] In the present circumstances, it is undeniable that Catalyst has not had sufficient time to
consider its position on the procedural aspects of the Plans and the Mectings addressed in the

- Interim Orders, However, ! am not satisfied that Catalyst will suffer any material picjudice if the

Interim Orders are granted, given that Catalyst remains entitled to bring a motion to vary the
Interim Orders if it so chooses. Moreover, with the exception of the issue of insolvency, the
Court has made no determination on the issues raised by Catalyst, apart from requiring an
amendment to the paramountcy provision fo clarify that such provision does not affect the
substantive rights of the stakeholders in order to address the concerns raised by Catalyst. While
the Court has addressed the issue of solvency, I note that Catalyst refrained from arguing directly
that Mobilicity was insolvent despite ample knowledge of its cument financial position, and that
it rematns open to Catalyst to move to vary the Court’s determination on this issue on the basis
of other facts or changed circumstances.

The Requirements for an Interim Oxder

Demonstration of Good Faith

[47] The first requirement for approval of an interim order for a plan of arrangement under
section 192 of the CBCA is that the applicant demonstrate that it is acting in good faith in putting
forward the proposed plan, I have no difficulty in concluding that the Applicant is acting in good
faith in the present circumstances.

[48] The Plans are being proposed to further a valid business purpose, namely the continuity
of the business of Mobilicity and theveby the preservation of the jobs of its employees and the
continuation of its existing relationships with its suppliers and subscribers, In the absence of an
Acquisition Plan, the Recapitalization Plan is intended to restructure the debt of the Mobilicity
Group to provide it with a cepital structure that will allow it to survive and seek to advance its
operations.

Compliance with Applicable Statutory Requirements

[49] The second requirement for approval of an interim order for a plan of arrangement under
section 192 of the CBCA is demonstration that the proposed plan of awrangement satisfies the
applicable statutory requirements, At the stage of secking an interim order, the Applicant must
establish that:
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1. the proposed arrangement constitutes an "al'rangcmcn " as defined under
subsection 192(1) of the CBCA;

2, the applicant is not "insolvent" as defimed in subsections 192(2) (a) and (b)
of the CBCA;

3. it is not "practicable” for the applicant to effect a fundamental change in
the nature of the proposed plan of arrangement under any other provision
of the CBCA; and

4, the applicant gave notice of the application to the Director appointed
under section 260 of the CBCA (the “Director™).

See: Re St. Lawrence & Hudson Rallway Co., [1998] 82 A.C.W.S, (3d) 895 at para. 13,
0.J, No. 3934, (Ont. C.J, Gen. Div.) per Blair J. (as he then was) [S*. Lawrence)]. I will
address each of these matters in turn,

An Arrangement Under Section 192 of the CBCA4

[50] I do not think it is disputed that, under existing jurisprudence, a plan of arrangerment can
relate to the compromise of debt, This is also accepted in the Policy Statement of the Director.

[51] Ihave no difficulty in finding that each of the Plans of Awangement is an “arrangements®
within the meaning of section 192 of the CBCA, as they involve;

()  anamalgamation of two or more corporations;

(»)  in the case of the Acquisition Plan, & transfer of all or substantially all the
property of a cotporation to another body corporate in exchange for
property, money or securities of the body coiporate;

(©)  in the case of each Plan, an exchange of securities of a corporation for
property, money or other securities of the corporation or property, money
or securities of another body corporate; and

(d)  acombination of the foregoing.

The Solvency Requirement

[52} The Applicant submits that it satisfies the solvency requirement of section 192 in two
ways: (1) by virtue of the Applicant’s solvency; and (2) on the basis that the Mobilicity Group
will be solvent at the time of the final order,

[53] Inmaking these submissions, the Applicant relies in part on the statement of Blair J. in
para. 15 of St. Lawrence to the effect that section 192 requires only that at least one of the
corporate applicants under the proposed plan of amangement not be insolvent as defined under
subsection 192(2) of the CBCA. In addition, the Applicant points to the Policy Statement of the

1/17
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Director, which recognizes that plans of arrangement may proceed where the applicant is
insolvent at the time of the interim order but will be solvent at the time of the final order.

[54] As mentioned, Catalyst has suggested that there is reason to question the solvency of
Mobilicity and therefore the entitlement of the Applicant to use section 192 of the CBCA.
Catalyst’s principal submission was, howevet, that the Court should defer a determination on this
issue, and the other issues raised by Catalyst, until a hearing doring the week of April 29, 2013,
For the reasons set out below, I do not consider this to be appropriate, Accordingly, the Court
must address this issue at this time. However, in doing so, the Court is relying entirely on the
limited information before it, recognizing that additional information or changed circumstances
after the date of the hearing may require a 1econsideration of this issue.

[55] Based on the information before the Court, Y conclude that the Applicant has satisfied the
solvency requirement of section 192 on the following basis, which addresses the two Plans
separately. '

[56] In the event that the Acquisition Plan proceeds, I think it necessarily follows that
Mobilicity will satisfy the solvency requirement. The only viable purchaser of the Mobilicity
Group is a purchaser that is sufficiently financed that it will be able to fund repayment of the
First Lien Notes and the Second Lien Notes as well as the contitming operations of Mobilicity
including servicing its Unsecured Debt. By definition, such a purchaser would need to be a
solvent corporation. In such circumstances, Cowts have had no difficulty finding that the
solvency requirement of section 192 has been satisfied: see, for example, Re 45133541 at paras.
76 and 77.

[S7]1 Inthe event that the Recapitalization Plan proceeds, the evidence before the Court upon
which the Court is relying indicates that the Mobilicity Group wounld be solvent after

implementation of the Plan. The principal cffect of the Recapitalization Plan is to convert the

Unsecured Debt to equity and to provide sufficient additional working capital upon the
corapietion of the $75 million financing to permit Mobilicity to continue operations for a further,
although not indefinite, period of time, .

[58) In 45133541, Gascon J.8.C. concluded that a proposed plan. that would, when
implemented, result in a solvent entity satisfied the solvency requirement on the basis that the
applicant could be considered to be solvent at the time of the final order, even if it was insolvent
at the time of the interim order. If it were necessary to do so, I would reach a similar conclusion
in the present circnmstances as I consider the facts in the present applications to be
indistinguishable on this issue from those in 45733541,

[59] However, the facts in the present circumstances are stronger than those in 45733541 in
one respect which permits the Court to conclude that the Mobilicity Group is solvent at the
present time notwithstanding its recent financial hisfory as described above. In the present case,
the requisiic majorities of the two classes of Voting Securityholders have already confirmed their
support of the Recapitalization Plan, and the $75 million financing is assured by virtue of the
Backstop Financing, In these circumstances, the Court can take the implementation of the
Recapitalization, Plan as a given if there is no Acquisition Plan to be put forward for approval,
On the basis that such Plan when implemented ‘would result in a restoration of the solvency of
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Mobilicity for a period of time, I think that the Court can rely on the existing commitments to
implement this Plan, if required, as the basis for a determination that the Mobilicity Group is
solvent for the purposes of section 192 of the CBCA.

The Impracticability Test

[60] Subsection 192(3) of the CBCA provides that a corporation may apply to a cowrt for an
order approving an arrangement where it is not "practicable" for the corporation to effect a
fundamental change in the nature of an arrangement under any other provision of the CBCA.

[61) The impracticability test is interpreted broadly and considered from a practical business
point of view. Courts have confirmed that the threshold of impracticability is relatively low.
‘What is required is that the proposed amrangement be difficult to put into practice under other
provisions of the CBCA: see, for example St. Lawrence at para. 18 and 457133541 at paras. 80-
81,

[62] I also note that the Director has indicated that he is of the view that the test would be
satisfied by demonstrating that it would be inconvenient or less advantageous to the corporation
to proceed under other provisions of the CBCA, and presumably outside the CBCA, provided
that section 192 is not used to subvert the procedural and substantive safeguards otherwise
available to the stakeholders.

[63] Inthe present case, I accept that, due to the complexity of the Plans, it is not practicable
for the Mobilicity Group to effect the complex and multi-step transactions contemplated by the
Plans of Arrangement without application to the Court. In particular, each of the Plans sets out an
extensive list of ‘Effective Date Transactions’ which must be sequenced in a particular manner
for tax and other purposes. Implementation of these transactions and payments is accomplished
far more officiently by means of a plan of arrangement, If implemented outside of a plan of
arrangement, each of these transactions and payments would require separate corporate or
contractual authorizations, extensive documentation giving effect to the particular conveyances,
transfers, amalgamations, amendments and payments, and manual filings with corporate
authorities that would need to be coordinated, In addition, the Applicant requires the provisions
of section 192 of the CBCA. in order to effect the releases contemplated in each Plan.

Nofice to the Director Under the CBCA

[64] The Applicant gave notice of the applications, together with copies of all supporting
material, to the Director. The Director advised that he had determined that he did not need to
appear or be heard on these applications,

[65] However, the Director noted in hig correspondence to the Applicants, without taking a
position on the matter, that the stay of proceedings (which is understood to mean the “No-
Default”) clause addressed below is unusual in an arrangement that is not proceeding under the
CCAA and that the scope of this provision extends beyond the partics who are affected by the
proposed arrangement. This matter is dealt with in the following section.
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The “No-Default” Clause

[66] The Mobilicity Group intends to continue to conduct its business in the ordinary course
during these proceedings, including making payments to creditors and suppliers in the ordinary
course and in accordance with past practice. The Mobilicity Group sought a “no-default” clause
in the Interina Orders to maintain the stafus quo during the short period while these proceedings
are in progress for the following reasons,

[671 Section 6.01(7) of the First Lien Note Trust Indenture provides for an event of default,
among other things, in the event that Wireless “commences a voluntary case” “pursyant to or
within the meaning of Bankruptey Law”. For this purpose, “Bankrupicy Law” is defined broadly
to include “other laws concerning formal or informal moratoria of debt or compositions with
creditois, and proceedings seeking reorgamization, arrangement, or other relief of debtors™.
There is, therefore, a legitimate concern that commencement of these applications may give rise
to an event of default under the First Lien Note Trust Indenture. In addition, similar, although
not identical, provisions exist in the instruments governing the terms of the Unsecured Senior
Notes, the Unsecuted Pari Passu Notes and the Unsecured Subordinated Notes. More
significantly, the Applicant says that the commencement of these applications may also give rise
to a right of termination in favour of certain material suppliets, specifically Ericson Canada Inc.,
Research in Motion Limited, Ingram Micro Inc. and AMDOCS Canadian Managed Services Inc.
(coliectively, the “Material Suppliers").

[68]) The Applicant sought a provision in the Interim Orders providing that leave of the Court
is requited to assert any right of texmination, acceleration, amendment or declavation of default in
respect of any contract between the Mobilicity Group and any of the Material Suppliers and in
respect of First Lien Notes or the Unsecuared Debt (herein, the “No-Default Clause™).

[69] ‘“No-default” provisions have been granted in similar circumstances in the past. In
45133541, Gascon 1.S.C. canvassed the law regarding similar provisions, finding as follows:

[102] The wording of Subsection 192(4) CBCA is similar to that of the
shareholders oppression remedy found at Subsection 241(3). It suggests a broad
statutory discretion for the Court to exercise its powers.

[103] Quebec courts have indeed adopted a liberal inferpretation of Subsection
241(3) and confirmed that in light of its broad wording, the powers enumerated
therein are not "limitative", but rather, modalities of the courts' general power to
issue orders.

[104] In statutory interpretation, it is well known that the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense,
harmonionsly with the scheme and object of the Act and the intention of
Parliament in relation to the Act,

[105] From that perspective, the words used by Parliament at Subsection 192(4)
not only suggest a large discretion for the Court, but also one that should be
reasonably exercised in furtherance of the object of the provision, Namely, to
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meaningfol approval process.

[106] In Z¥izec, Forsyth J. made the following observations on these broad
powers under Subsection 192(4) and their exercise in respect of the rights enjoyed

by secured creditors:

[107] In that case, Subsection 192(4) was interpreted as allowing the Court to
restrain creditors' rights by issning, in addition to a no-default oxder, a stay of

Subsection 4 of section 192 gives broad power to the Court with
Tespect, inter alia, to intetim otders. The power to resivain, for
example, a secured creditor-is not one of the specific powers
delineated, and if it exists must be found in the general language

which states, the Court "may make any interim or final order it

thinks fit”,

On consideration of the whole of the section and the puiposes of
same, I am satisfied that in appropriate circumstances, given that
the arrangement might affect the 11ghts of secured creditors, the
power fo restrain enforcement of security and thus attempt to
preserve the status quo pending consideration of the arrangement
by patties affected can be found in the broad general language of

section 192(4).” [Emphasis added in the original]

proceedings similar fo the stay order requested from this Court.

[108] Interim Orders which prevent ereditors from calling defanlts under various
credit agreements have also been tendered in the following cases dealing with

arrangements under Section 192 CBCA:

«Call-Net Interitn Order, para. 48:

"THIS COURT ORDERS THAT no patty, including without
limitation the Trustee, shall hdve any rights to terminate, accelerate
or treat as accelerated, amend or declare in default any contract or
other agreement to which Call-Net is a party due to Arrangeco or
Call-Net being a party to this proceeding or having made an
application to this Court pursuant to section 192 of the CBCA,”
Call-Net Interim Order, para. 48:

-Tembec Interim Order, para. 29:

“THIS COURT ORDERS THAT no person, including, without
limitation any Noteholders or Indenture Trustees, shall have any
rights to terminate, accelerate, amend or declare in default any
contract or other agreement including, without limitation, the
Indentures, to which any of the Applicants or Tembec Inc. are a
party, due to the Applicants being a party to this proceeding,

No. 7052
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having made an application to this Court pursuant to section 192 of
the CBCA or having failed to make any interest or other payments
during the period priot to such time as the within Arrangement is
approved by the Court and implemented by the Applicants, without
further order of this Court." [Emphasis added]

-Telesystem Interima Order, pava, 35:

“DECLARES that the filing and presentation of the present
Application, the I jssuance of the Intexim Order, the filing of the
Plan of Arrangement into the Court record and the passing of the
Arrangement Resolution by the TIW Shareholders do not
constitute anevent of default pursuant to the Amended 7.00%
Equity Subordinated Debentate Indenture, as amended (the
'Indenfure’).”

[109]1 These various decisions support a broad statutory discretion for the courts
to issue orders in the context of Section 192 arrangements.

(70] Yam satisfied that the Court has the power under section 192 to issue a “no-default” order
in appropriate circumstances, although I think this is a power that should only be used in special
circumstances given that section 192 operates with respect to solvent corporations.

711 In the present circumstances, the provisions are directed toward a legitimate objective
and are limited in operation to the only circumstances in which an event of default could create
material difficulties for Mobilicity in its efforts to sell its business to a third party or to
restructure. I note as well that, in view of the majorities already committed to supporting the
proposed Plans, the holders of each of the Unsecured Senior Notes, the Unsecured Pari Passu
Notes, the Unsecured Suboidinated Notes and the First Lien Notes are in a position to waive any
defaults that would erise as a result of these applications (the No-Default Clause also provides
that the holders of the Second Lien Notes consent to such a provision in respect of such Notes).

{72] In addition, and in any event, as the Interim Orders were essentially obtained on an ex
parte basis, any affected party, including Catalyst, has the right under the Inferim Orders 1o move
to vary this provision of the Interim Otdets. In these eircumstances, I think it appropriate to grant
the requested relief regarding the “No-Default” provisions in the Interim Orders at this time.

[73] Accordingly, the Interim Orders approved by the Court included the No-Default Clause
sought by the Applicant.
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Conclusion

[74] For the above reasons, the Interim Orders were gianted in the forms attached to this
Endorsement as Schedules A and B, which reflect amendments to the forms of interim order
sought that have been agreed to by Catalyst regarding: (1) an addition to the paramountcy
provision; and (2) an addition of a formal “come-back” provision.

loo bl KNG~

Wilton-Siegel, J,

Date: May 1, 2013
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This is Exhibit “J”
referred to in the affidavit of
JAMES RILEY

Sworn before me,
this 9th day of October, 2013

Deed oo

A Commissioner, etc.
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Court File No.: CV-13-10081-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF AN APPLICATION UNDER SECTION 192 OF
THE CANADA BUSINESS CORPORATIONS ACT, R.S.C. 1985, c. C-44,
AS AMENDED, AND RULES 14.05(2) AND 14.05(3) OF THE RULES
OF CIVIL PROCEDURE.

AND IN THE MATTER OF A PROPOSED ARRANGEMENT OF
8440522 CANADA INC., AND INVOLVING DATA & AUDIO-VISUAL
ENTERPRISES HOLDINGS INC.,, DATA & AUDIO-VISUAL
ENTERPRISES WIRELESS INC., AND DATA & AUDIO-VISUAL
ENTERPRISES LEASING INC.

Applicant

AFFIDAVIT OF JAMES RILEY
(Sworn May 27, 2013)

I, JAMES RILEY, of the City of Toronto in the Province of Ontarioc, MAKE OATH AND
SAY AS FOLLOWS:

I am the Chief Operating Officer, Managing Director and a Partner in The Catalyst
Capital Group Inc. (“Catalyst™), and have been directly involved in the within proceeding
as well as the proceeding which have been recently initiated under the Canada Business
Corporation Act, R.S.C,, 1985 c. C-44 (“CBCA”™). As such I have personal knowledge
of the matters hereinafter deposed to, except when otherwise identified in which case I

have stated the source of my information and belief.

2. I am a graduate of the University of Toronto (LL.B.) and Harvard University (LL.M.) and
have been a member of the Ontario bar since 1979. Prior to joining Catalyst in 2011, I

practiced law for more than 30 years in Toronto in the areas of corporate, banking and
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insolvency law, and participated in numerous complex financing and insolvency matters,

as well as trust indenture financings.

On Thursday, May 16, 2013, the Mobilicity Group (such term and other capitalized
terms, which are not otherwise defined therein, have the meaning set out in the Telus
Acquisition Plan as defined below), publicly announced that it had entered into an
acquisition transaction with Telus Corporation. Also on this date, the Mobilicity Group
posted on its website an amended version of the Acquisition Plan that was referred to in
the Interim Order of the Court dated April 25, 2013 in order to reflect the terms of the

transactions with Telus.

Attached hereto and marked as Exhibit A to this affidavit is a true copy of the amended
Acquisition Plan with the changes and additions referred to above, designated by blue-
lined, red-lined and green-lined notations, all as posted on the Mobilicity website on May

16, 2013 (the “Telus Acquisition Plan™).

As can be seen from Exhibit A, and as confirmed by the Affidavit of William Aziz dated
May 23, 2013, the terms of the original Acquisition Plan have been amended and
supplemented by hundreds of changes and additions, and the terms of the Telus
Acquisition Plan and the documentati-on in connection therewith are very complicated,

convoluted and voluminous.

The Mobilicity Group now seeks to obtain court approval for the Telus Acquisition Plan
on Tuesday, May 28, 2013, in accordance with an order which it circulated late on
Friday, May 24, 2013, as part of a 1500 page application record. For reasons set out

hereinafter, Catalyst seeks an adjournment of the May 28 hearing in order to enable a fair
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and appropriate consideration of the revised acquisition plan that has recently been

circulated.

Events Leading up to the Telus Acquisition Plan

7. I am advised by David C. Moore and verily believe that the following events and contacts

occurred in the week leading up to the announcement and website posting of the Telus

Acquisition Plan:

@

(b)

On Thursday, May 9, 2013, Catalyst delivered a further affidavit of Gabriel de
Alba in reply to the affidavit of William Aziz sworn May 2, 2013 in Catalyst’s
oppression proceeding and responding to the contents of the alternative
Recapitalization Plan and bare bones Acquisition Plan that the Mobilicity Group

circulated in late April 2013 and filed pursuant to the CBCA;

On Friday, May 10, 2013, Mr. Moore contacted Mr. Kestenberg and
M. Pasparakis to discuss the next steps in connection with Catalyst’s oppression
proceedings and the CBCA filings by Mobilicity, which counsel had suggested

should be heard together;

In particular, Mr. Moore explained that the aforementioned affidavit of Mr. de
Alba had been delivered two days later than intended because it included extensive
references to and comments upon Mobilicity’s CBCA filings, which had taken
Catalyst considerable time to review and analyze, subject matters which had not
been known at the time the schedule of the oppression proceedings had been

agreed upon;
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(e)

®

(2

Messrs. Kestenberg and Pasparakis acknowledged the complexity of the CBCA
filings and raised no issue or objection to the inclusion of the references to their
filings in Mr. de Alba’s May 9™ affidavit or in connection with the date of its

delivery;

Rather, Messrs. Kestenberg and Pasperakis raised the question as to what the
appropriate procedure would be if Mobilicity were to be proceeding with its
acquisition plan based upon a real transaction with a purchaser and on terms yet to
be announced. They indicated that there was no certainty that this course of action
was a possibility and expected an announcement regarding same would be made

one way or the other on Monday, May 13, 2013 or Tuesday May 14, 2013;

In the course of this discussion, Mr. Moore indicated that he wished to conduct a
cross-examination of Mr, Aziz on the two affidavits that he had filed, one of which
related to the CBCA proceedings (April 24, 2013) and the second of which
responded to Catalyst’s oppression application (May 2, 2013). The context was
that Catalyst’s oppression proceeding had been delayed by an unsuccessful motion
initiated by Mobilicity to prevent Catalyst from proceeding. Attached hereto and
marked as Exhibit B is a copy of the Endorsement of Her Honour Judge Mesbur,
dated April 11, 2013 which held that Catalyst should be permitted to proceed with

its case;

Rather than schedule the cross-examinations of Mr. Aziz and Mr. de Alba,

Mr. Kestenberg suggested that there be a further discussion about next steps early
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®

the following week once it was known which of the two altemative plans

Mobilicity would be proceeding on;

Mr, Kestenberg also suggested that if Mobilicity was proceeding with its
acquisition plan, there would be no need for Catalyst’s oppression proceeding
because in that event all of the First Lien Noteholders would be paid in full. Mr.

Moore indicated that he did not necessarily agree with this conclusion because the

initial acquisition plan filed by Mobilicity was unclear as to how certain “make-

whole” provisions contained in the First Lien Note Indenture would be treated. Mr.
Moore indicated that Catalyst wished to ensure that all of its claims or potential
claims in connection with the make-whole were preserved in case there was any
issue about its payment, Mr. Kestenberg indicated that he believed that there was
no intent to prejudice the make-whole provisic;ns but acknowledged that some

clarification in this regard would be desirable;

In the result, it was agreed that further discussions would take place early the
following week regarding cross examinations and related matters, including the
completion qf document production. With respect to this latter issue, Mr. Moore
sent an email on May 10, 2013 to counsel for certain of the First Lien Noteholders
confirming Catalyst’s acceptance of the implied under;a]dng rule in relation to
such documents and inquiring as to their delivery. Attached hereto and marked as

Exhibit C is a true copy of this email;

No announcement of Mobilicity’s intentions occurred on May13 or 14, 2013, and

on May 13, 2013 Mr. Moore began emailing Messrs. Kestenberg and Pasparakis to

10
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(k)

)

(m)

schedule cross-examinations and to follow up regarding documents. Attached

hereto and marked as Exhibits I and E are true copies of these emails;

On Thursday, Méy 16, 2013, Mobilicity announced that it had entered into the
transaction with Telus referred to above. On the same day, Mr. Kestenberg emailed
Mr. Moore indicating that he had been tied up previously and unable to return
Mr. Moore’s inquiries. Mr. Kestenberg also suggested a conference call with
counsel for certain of the First Lien Noteholders (who are respondents in
Catalyst’s oppression proceeding) to discuss next steps in light of the above

announcement;

Originally, the conference call was sche_:dulcd for 2 p.m. and then for 3 p.m. to
accommodate Mr. Meyer’s schedule. At 2:44 p.m., prior to any discussion, Mr.
Kestenberg circulated an email indicating that Mobilicity would be filing a hearing
request for the approval of the Telus Acquisition Plan, returnable May 28, 2013,

Attached hereto and marked as Exhibit F is a true copy of this email; and

Mr. Moore was unable to join the conference call until approximately 3:12 p.m,,
by which time the call had ended. In a subsequent conversation with Mr.
Kestenberg, Mr. Moore was advised that the call had been brief and that
Mr. Meyers had not been available in any event. Mr. Moore indicated that he did
not think that all of the steps required to be taken before any approval hearing,
including steps with respect to Catalyst’s oppression proceeding could be

completed in time for a hearing on May 28, 2013. Mr. Moore agreed to consider

11
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the matter further and undertook to contact Mr, Kestenberg the following day

regarding this issue.

I am further advised by Mr. Moore and verily believe that on Friday, May 17, 2013, he
contacted Mr. Kestenberg again and left a message confirming that in Catalyst’s view it
was inappropriate to proceed with any approval hearing on May 28, 2013 and that in the
absence of any agreement, a 9:30 am. appointment should be scheduled following the
long weekend, on Tuesday, May 21, 2013. Attached heréto and marked as Exhibit G are
true copies of emails received by Mr. Moore on Friday, May 17, 2013 regarding this

attendance.

I am further advised and verily believe that towards the end of the day on Friday, May
17, 2013, Mr. Moore contacted Mr. Kestenberg again to inquire about the utility of
having any discussion about an appropriate schedule in relation to the Telus Acquisition
Plan and that Mr. Kestenberg advised Mr. Moore that he was operating under instructions
and had no authority or ability to discuss any change to the May 28, 2013 hearing date. I
am further advised and verily believe that Mr. Kestenberg also indicated that if M.

Moore wanted to contact him over the long weekend, he could do so via email.

The Telus Acquisition Plan and Subsequent Events

10.

The posted materials relating to the Telus Acquisition Plan consisted of the
aforementioned Exhibit A, as well as a Supplemental Information Statement dated
May 16, 2013, which attached (i) the Telus Acquisition Plan, (ii) the Armangement
Agreement, and (iii) fairness opinion of Morrison Park Advisors. Attached hersto and

marked as Exhibit H is a true copy of these materials.
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11.

12.

13.

Catalyst is the holder of over $60 Million of First Lien Notes and its share of the make-
whole referred to above is approximately $23 million. Catalyst has consistently advised
Mobilicity, both through the oppression proceedings initiated by Catalyst and by
numerous other contacts and communications, that Clata.lyst believes that the First Lien
Noteholders who participated in the February 6, 2013 Financing have and are continuing
to act oppressively and in violation of their fiduciary duties to the other un-conflicted
First Lien Noteholders. In particular, Catalyst has asserted that by using their majority
position (including by way of voting in relation to the proposed Plans of Arrangement) to
improperly obtain financial benefits for themselves at the expense of, and in conflict
with, the other First Lien Noteholders, the Initial Consenting Noteholders have acted

improperly and contrary to the First Lien Indenture.

Over the long weekend of May 18-20, 2013, I and other members of the Catalyst team,
including Michael Zack and Andrew Yeh, together with outside counsel, David Moore
and Jonathan Levin, reviewed the newly posted materials to determine the impact of the
Telus Acquisition Plan upon Catalyst and other First Lien Noteholders, particularly those
First Lien Noteholders, who, like Catalyst are un-conflicted, since they do not hold any

junior debt in Wireless or any debt or other interest in Holdco.

The documentation in question was, for me at least, very difficult to read and understand.
While the documentation indicated that the principal and accrued interest of the First
Lien Notes was going to be repaid immediately if the Telus transaction is approved by
the Government of Caﬁada, there was no clear indication of what the position was

regarding the “make-whole” provision in section 3.07 of the First Lien Indenture.

13
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14.

15.

16.

In this regard, while the documentation did not appear to include any provision for
payment to the First Lien Holders under section 3.07 of the First Lien Indenture, there
was no explanation as to why such payment would not be made. Given the fact that the
Telus Acquisition Plan was structured in a2 manner which provided for the early
redemption of the First Lien Notes (i.e. prior to their stated maturity), it was and is
Catalyst’s expectation that such provisions would be honoured in respect of this
redemption. Instead, tl_w structure of the proposed Telus transaction appeared to be that,
following payment of principal and accrued interest on the First Lien Notes, all of the
remaining “excess funds” resulting from the purchase price of $380 million would be
directed to the payment of debt obligations at Wireless (the Second Lien Notes created in

the February Financing) and other subordinate and/or unsecured debt obligations of

Holdings.

This direction of payments is also inconsistent with the reasonable expectations of
Catalyst (and other stakeholders who do not hold any other indebtedness claim of the
Mobilicity Group). Indeed, the Initial Consenting Noteholders could have had no
expectations that they would receive any amount in respect of their Unsecured Semior

Notes other than from assets of Holdings.

1t is also evident that the four holders of Unsecured Senior Notes (who also are First Lien
Noteholders) who were parties to the February Financing (i.e., CI Investments
Inc.,Matret Asset Management Inc., Guardian Capital LP, and GCIC Ltd.) and who are
now described as the “Initial Consenting Noteholders” in the materials relating to the
Telus Acquisition Plan, hold both the Second Lien Notes in Wireless (whose validity is

challenged in the Catalyst’s oppression proceeding) as well as a substantial portion of the
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17.

debt at Holdings, both of which are being paid or partially repaid out of the so-called

“excess funds” referred to above,

Based upon Catalyst’s review of the Telus Acquisition Plan, the Initial Consenting

Noteholders, who apparently hold 50.4% of the First Lien Notes, are treated in a

preferential manner, to the detriment of Catalyst and other un-conflicted First Lien

Noteholders, in the following respects:

(3

(b)

()

(d)

first, as noted above, monies which would and in my view should have been used
to pay the “make-whole” obligation under section 3.07 of the First Lien Trust
Indenture are being redirected to pay unsecured debt of Holdings (not Wireless)

held by the Initial Consenting Noteholders;

second, the payments received by the Initial Consenting Noteholders as a result of
the Telus Acquisition Plan appear to include repayment of $8.25 Million of Second
Lien Notes, plus interest thereon at 15.5% - (this is the fee whose legal validity is
being challenged by Catalyst in the pending oppression proceedings, because of,
inter alia, an apparent breach of the criminal interest rate provisions in section 347

of the Criminal Code);

third, the Initial Consenting Noteholders may well be in receipt of additional fees
and financial benefits (e.g. payment of their legal fees), the details of which are not

disclosed in the materials which have been circulated; and

fourth, the Initial Consenting Noteholders remain in control of many important

aspects of the Telus Acquisition Plan, including but not limited to the decision

15
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[8.

19.

regarding the issuance of a Senior Noteholders Election Notice, described in

greater detail below.

According to Catalyst’s calculations, the current value of the entire “make whole” is at
least $71 million, and the redirection of those funds pursuant to the structure and
transaction apparently contemplated in the Telus Acquisition Plan will result in a
substantial extra return to and preference in favour of the Initial Consenting Noteholders

and others.

The above conclusions were based upon the assumption that Mobilicity never intended to
pay the “make-whole” under the Telus Acquisition Plan. However, given the lack of
reference to the make-whole payment in the Telus Acquisition Plan, the uncertainties
regarding Mobilicity’s treatment thereof and the Jack of any meaningful disclosure,

Catalyst’s counsel sent the following email to Mr. Kestenberg and Mr. Pasparakis on the

holiday Monday, May 20 at 1:35 p.m..

!91.

I am having great difficulty understanding how the Telus
Acquisition works Plan insofar as it relates to the payment of the
make whole to the First Lien Holders. I would therefore greatly
appreciate it if you could answer the following questions.

Does Mobilicity intend/agree that the make whole will be paid if
the Telus Acquisition proceeds: (a) Yes (b) No?

If the answer to the above question is "(b) No", on what basis does
Mobilicity contend that the make whole is NOT payable?

If a First Lien Holder delivers a Support Agreement, does that
result in a loss by such Lien Holder of any entitlement to obtain its
make whole, or even to argue that same should be payable?

The above questions are not intended to be argumentative or
anything like that, ] am just trying to understand the implications
of the Telus plan in simple English.
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Thank you,

David Moote”

20.  Mr. Pasparakis responded on Tuesday, May 21, 2013 at 8:57 p.m.:

2. No
3, The terms of the indenture govern
4, Yes.

I find it extraordinary that only on May 21, 2013 was a candid response to the make-whole
question given by Mobilicity, and that, contrary to any reasonable discloswre standard, nothing
regarding this was provided in their information circular and proxies were solicited without

disclosure of such highly material information.

21.  Also on May 20, 2013, Mr. Moore sent the following email to Messrs. Pasparakis and

Kestenberg, with a copy to counsel for the “Initial Constating Notification”:

“I have made repeated requests for documents which were requested on April 17,
2013, which counsel subsequently undertook to provide: see infer alia my emails
dated May 10 and 15, 2013. These requests have gone unanswered.

... the assurances of counsel regarding the documents requested by Catalyst,
including assurances made to Morawetz J. on April 24, 2013, have NOT been
honoured. Instead, my emails requesting same have been ignored.

Similarly, my requests for production of the Support Agreements, as signed,
which Mr. Meyers acknowledged and said he “would look into” on May 10, 2013
have also been ignored.”
Attached hereto and marked as Exhibit I is a true copy of this email. No response was
received to this email prior to the 9:30 a.m. attendance before Campbell, J on May 21,

2013 referred to below; to date there has been no response and none of these documents

has been produced.
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22,

23.

24,

25.

On Tuesday, May 21, 2013, at 8:47 am., Mr. Moore sent a further email to Mr.
Kestenberg and Mr. Pasparakis, setting out some of the history referred to above,
including Catalyst’s continuing and unanswered requests for documents, Catalyst’s
unsuccessful attempts to arrange for cross-examination of Mr. Aziz on the two affidavits
he had filed up to that time, Catalyst’s concems over the fairness and propriety of the
Telus Acquisition Plan, and the issues regarding the scheduling of the May 28, 2103
hearing which Mobilicity was insisting upon. Attached hereto and marked as Exhibit J

is a true copy of this email.

Given the fact that the 9:30 a.m. hearing Report Form sent in by Mobilicity did not
describe any of the concerns which Catalyst had raised, or the related history relevant to
those concerns, a copy of the above email was also sent to the Court so that Justice
Campbell could be apprised of Catalyst’s position about the scheduling of the Telus

Acquisition Plan for the purpose of the 9:30 am attendance that had been scheduled by

Mobilicity.

Attached hereto and marked as Exhibits K and L are true copies of further emails
reflecting the above and Mobilicity’s objection to Catalyst’s position being provided to

the Court throuigh the aforementioned email.

Following the :_:lbove exchanges, counsel for all interested parties, including myself,
attended before Justice Campbell in Chambers on Tuesday, May 21, 2013, Catalyst,
through counsel, reiterated its concemns and objections to the process being followed,
including the May 28 scheduling and emphasized the fact that in Catalyst’s view,

Mobilicity and the Initial Consenting Noteholders were impropertly attempting to avoid

13
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26.

27.

28.

and/or circumvent the payment of the $71 million make-whole and that this was related
to and a continuation of the oppressive conduct that had begun back in February 2013.
Catalyst stressed that there was no way all of these issues could be- fairly or properly

adjudicated on May 28, 2013.

Their appeared to be concessions on this latter point. Mobilicity suggested that the May
28, 2013 hearing under the CBCA could proceed if Catalyst was provided appropriate
documentation and binding assurances that dealing with the Telus Acquisition Plan could
proceed Mﬁout in any way prejudicing Catalyst’s claims in relation to the make-whole,
under the First Lien Indenture, based upon oppression principles, or otherwise. Catalyst
indicated it would give consideration to this suggestion and as a result, Justice Campbell
endorsed the 9:30 report form accordingly: Attached hereto and marked as Exhibit M is

a true copy of Justice Campbell’s endorsement.

Following their attendance, Catalyst gave consideration to the concept that had been
suggested by Mobilicity and agreed to draft formal terms to accomplish the objective of
fully protecting Catalyst’s potential claims if the Telus Acquisition Plan was considered
on May 28, 2013. As a result, early on Wednesday, May 22, 2013, Catalyst’s counse]
forwarded suggested terms to counsel for Mobilicity by email. Attached hereto and

marked as Exhibit N is a true copy of this email and the terms attached thereto.

I am advised by Mr. Moore and verily believe that on Wednesday afternoon, May 22,
2013, Mr. Kestenberg advised Mr. Moore that Mobilicity preferred to provide the
assurances it had referred to during the attendance before Justice Campbell through

revisions to the Telus Acquisition Plan itself, rather than as a separate document and that
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29.

30.

31.

Mobilicity would provide its response to the terms which had been forwarded earlier in

the day by Mr. Moore in that manner.

At 5:35 p.m. on May 22, 2013, Mobilicity provided a blacklined version of an Amended
Telus Acquisition Plan to Mr. Moore via email from Mr. Kestenberg, Attached hereto
and marked as Exhibit O is a true copy of this email, but not the attachments thereto as

such was delivered on a “draft” without prejudice basis.

Discussions continued throughout wmnesday evening of May 22, 2013 regarding the
terms and draft wording that had been exchanged. I was directly involved in these
discussions. At approximately 11:00 p.m. that night, Mobilicity circulated an amended
Telus Acquisition Plan which contained some but not all of the terms which Catalyst had
proposed. Subsequently, Mobilicity circulated its amended Telus Acquisition Plan by
posting same on its website. Attached hereto and marked as Exhibits P (black-lined) and
Q (clean-copy) are true copies of the Amended Telus Acquisition Plan that Mobilicity
posted on its website, late on Wednesday, May 22, 2013, as a result of the above

exchanges (the “Amended Telus Acquisition Plan”).

As noted above, Mobilicity did not include all of the terms which Catalyst had requested
in the aforementioned exchanges and discussions. The Amended Telus Acquisition Plan
did (and does) contain the following Section 6.3, which was and is intended (as far as
Catalyst is concemed) to provide Catalyst with a full opportunity to pursue any and all
claims and issues described therein without such claims or issues being prejudiced in any

way by the Telus Acquisition Plan or any approval thereof.

6.3 Reservation Regarding First Lien Noteholder Claims to Obligations
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Notwithstanding any other provision of this Plan, nothing in this Plan or in any
approval thereof shall in any way adversely affect the ability of a First Lien
Noteholder to assert against the Holdback Amount:

(a) any First Lien Noteholder’s right to claim any form of Obligation owed under
the terms of the First Lien Note Indenture, as the same is in effect on the date

hereof;

(b) any First Lien Noteholders’ right to claim compensation for the loss of
any Obligation owed under the terms of the First Lien Note Indenture, as the
same is in effect on the date hereof, including without limitation, based upon or
resulting from:

(i) any breach of the terms of the First Lien Note Indenture, as the same is
in effect on the date hereof;

(ii) any breach of duty (including, without limitation, breach of fiduciary
duty) by any Person in respect of any Obligation owed under the terms of
the First Lien Note Indenture, as the same is in effect on the date hereof;

(ili) any oppressive conduct by any Person in respect of any Obligation
owed under the terms of the First Lien Note Indenture, as the same is in
effect on the date hereof’ or

(iv) any other or related similar claims in respect of any Obligation owed
under the terms of the First Lien Note Indenture, as the same is in
effect on the date hereof, provided that in each such case of (a) and (b)
above, any recovery in respect of any and all such claims shall be only in
respect of claims existing prior to the Effective Date and (x) asserted
solely against the Holdback Amount and (y) limited in recourse to
the Holdback Amount and to each First Lien Noteholder’s Pro Rata Share
of the Holdback Amount;

(c) any First Lien Noteholders’ right to reimbursement of costs incurred by
the First Lien Noteholder in pursuing any such claims in the event that such
costs are reimbursable under the terms of the First Lien Note Indenture, as the
same is in effect on the date hereof, or are ordered by the Court, provided that any
reimbursement of such costs shall be limited in recourse to the Holdback Amount;

{d) any procedural rights which a First Lien Noteholder had or would have had in
connection with the adjudication of any such claims, including any and all rights
of production and discovery that a First Lien Noteholder would otherwise have
against any Person shall be preserved;

(e) the night of any party fo seek further directions from the Court
regarding the determination of any such claims following the exercise of
the Senior Noteholder Payment Election,
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32.

33.

For greater certainty, any reference to “Person” in this Section 6.3 shall
not include the Purchaser Released Parties.

This provision was included in the Amended Telus Acquisition Plan which was voted
upon by the First Lien Noteholders the following day (with Catalyst objecting and voting

against).

On its face, the above Article 6.3 appears to address many of Catalyst’s concerns.
However, the Amended Telus Acquisition Plan as voted upon and as currently being
ac.lvanccd for approval has several fundamental flaws. Most importantly, the Amended
Telus Acquisition Plan contains two alternative methods of dealing with the obligations

of the First Lien Noteholders, as set out in Article 4 thereof:

4.2 Payment to the First Lien Notcholders

(a) If the Senior Noteholder Payment Election is not exercised, upon the
completion of all of the sequential steps provided for in Section 5.3(b), the Trust
Company shall as soon as reasonably practicable transfer the First Lien Note
Payment Amount and the First Lien Note Support Amount (less any amounts
withheld, paid or payable pursuant to Section 4.9) to the First Lien Note Indenture
Trustee and the First Lien Note Payment Amount and the First Lien Note Support
Amount shall be, and shall be deemed to be, received by the First Lien
Noteholders in full and final payment, settlement, extinguishment, release
and discharge of all obligations under the First Lien Note Indenture. Each First
Lien Noteholder as of the Effective Date shall receive its Pro Rata Share of the
First Lien Note Payment Amount (less any amounts withheld, paid or payable in
respect of such First Lien Noteholder pursuant to Section 4.9) and each
Supporting First Lien Noteholder as of the Effective Date shall receive its
Pro Rata Share of the First Lien Note Support Amount (less any amounts
withheld, paid or payable inrespect of such First Lien Noteholder pursuant to
Section 4.9) in accordance with terms set out in the Trust and Escrow Agreement
to the First Lien Note Indenture Trustee and in a manner consistent with the
procedures set out in the First Lien Note Indenture.

(b) If the Senior Noteholder Payment Election has been exercised and the
. Senior Noteholder Payment Election Notice has been delivered then:

(i) Pursuant to the steps provided for in Section 5.3(b), the Trust
Company shall as soon as reasonably practicable transfer the First
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Lien Note Payment Amount (less any amounts withheld, paid or payable
pursuant to Section 4.9) to the First Lien Note Indenture Trustee from
the Purchase Price and the First Lien Note Payment Amount shall be,
and shall be deemed to be, received by the First Lien Noteholders, and the
Trust Company shall retain funds from the Purchase Price equal to the
Holdback Amount in escrow as contemplated by the Senior
Noteholder Payment Election all in consideration for the complete
satisfaction and discharge of all Obligations (as defined in the First
Lien Note Indenture) owing to the First Lien Noteholders, and the
First Lien Noteholders shall be deemed to be Unaffected Creditors
under the Plan and the approval of the Arrangement Resolution shall
be deemed not to be required for approval of the Plan. Each First Lien
Noteholder as of the Effective Date shall receive its Pro Rata Share
of the First Lien Note Payiment Amount (less any amounts withheld, paid
or payable in respect of such First Lien Noteholder pursuant to Section
4.9) in accordance with terms set out in the Trust and Escrow
Agreement and in a manner consistent with the procedures set out in the
First Lien Note Indenture.

(i) Upon the determination of the applicable First Lien Note SNPE
Payment Amount, by the Court or agreement of the applicable First Lien
Noteholder, Quadrangle and the Requisite Majority ‘of the Initial
Consenting Noteholders (and Wireless, if prior to the Effective Date)
the Trust Company shall as soon as reasonably practicable thereafter
(or, concurrently with the payment made pursuant to Section 4.2(b)(1)
if the applicable First Lien Note SNPE Payment Amount is
determined prior to the Effective Date) transfer the applicable First
Lien Note SNPE Payment Amount (less any amounts withheld, paid or
payable pursuant to Section 4.9) to the First Lien Note Indenture
Trustee and such First Lien Note SNPE Payment Amount shall be,
and shall be deemed to be, received by the applicable First Lien
Noteholder(s) in full and fina] satisfaction of such Person’s Pro Rata Share
of the Holdback Amount. Each First Lien Noteholder as of the Effective
Date shall receive its First Lien Note SNPE Payment Amount (less any
amounts withheld, paid or payable in respect of such First Lien
Noteholder pursuant to Section 4.9) in accordance with terms set out
in the Trust and Escrow Agreement or the Trust Company to the
First Lien Note Indenture Trustee and in a manner consistent with the
procedures set out in the First Lien Note Indenture.

(iii) As soon as reasonably practicable after the payment of all the
First Lien Note SNPE Payment Amounts to the First Lien Note
Indenture Trustee pursuant to Section 4.2(b)(ii) above, the Trust
Company shall transfer the Released Payment Amount, if any, in
accordance with Section 4.11.
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34.

35.

(c) Pursuant to and in accordance with all of the sequential steps provided for in
Section 5.3(b), the First Lien Noteholders shall cease to have amny rights
under the First Lien Notes, the First Lien Note Indenture and the First Lien
Noteholder Claims formerly held by them, including to receive any payments
of principal, interest, premiums, penalties and/or expenses under the First Lien
Notes and the First Lien Note Indenture, but rather the rights of the First Lien
Noteholders shall be limited to receiving their Pro Rata Share of the First Lien
Note Payment Amount, and either (i) their Pro Rata Share of the First Lien
Noteholder Support Amount in the event that the Senior Noteholder
Payment Election is not exercised or (ii) their First Lien Note SNPE
Payment Amount, as applicable (in each case less any amounts withheld, paid or
payable pursuant to Section 4.9) in the event that the Senior Noteholder Payment
Election is exercised. For greater clarity, in the event that the Senior Noteholder
Payment Election is exercised, no First Lien Note Support Amounts shall be
payable to any of the Supporting First Lien Noteholders.

Mobilicity has confirmed that if the procedure under Section 4.2(a) is followed - L.e., if
the Senior Noteholder Payment Notice under section 4.2(b) above is not given, there will
be no holdback amount of $71 million and none of the protections set out in section 6.3

regarding Catalyst’s claims will ever be applicable.

With respect to section 4.2(b) above, the Senior Noteholder Payment Election is defined

as follows in the Amended Telus Acquisition Plan.

“Senior Noteholder Payment Election” means the election that the
Applicant is authorized to make, pursuant to the Interim Order upon
sending the Senior Noteholder Payment Election Notice, with the consent of
the Requisite Majority of the Initial Consenting Noteholders on a date to be
determined by the Purchaser in consultation with the Requisite Majority of the
Initial Consenting Noteholders to repay in full all Obligations (as defined in the
First Lien Note Indenture) owing to the First Lien Noteholders at the time of such
prepayment in accordance with the First Lien Note Indenture by (i) providing for
payment of the First Lien Note Payment Amount to the First Lien Noteholders in
accordance with the Plan and the Trust and Escrow Agreement and (ii) providing
for payment into escrow in accordance with the Plan, for the sole benefit of the
First Lien Noteholders (subject only to any rights or liens of the First Lien
Note Indenture Trustee pursuant to the First Lien Note Indenture or
otherwise) the Holdback Amount. For greater certainty, the exercise of the
Senior Noteholder Payment Election will not result in any increase to the
Purchase Price payable by the Purchaser;
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36.

37.

Based upon the above definition, the use and application of section 4.2(b) of the
Amended Telus Acquisition Plan are dependent upon three separate things: (1) a
permissive decision by Mobilicity to make the election; (2) the consent of the majority of
the Initial Consenting Noteholders; and (3) the determination by Telus of the date of the
applicable notice. Accordingly, under the Amended Telus Acquisition Plan there is no
assurance whatsoever that the Senior Noteholder Payment Election would ever occur, and
if it does not, Mobilicity’s assurances about providing protection to Catalyst (made both
to Justice Campbell and Catalyst), contained in section 6.3 of the Plan, would be

meaningless.

The prejudice to Catalyst and other un-conflicted First Lien Noteholders, and the
unfairness of the existing Amended Telus Acquisition Plan are even more evident if the
wording of section 4.2(a) of the said Plan is examined carefully. Under section 4.2(a),
the payment to the First Lien Noteholders is restricted to the payment of principal and

accrued interest, and the result would be an extingnishment of any entitlement to any

further payments:

(a) If the Semior Noteholder Payment Election is not exercised, upon the
completion of all of the sequential steps provided for in Section 5.3(b), the Trust
Company shall as soon as reasonably practicable transfer the First Lien Note
Payment Amount and the First Lien Note Support Amount (less any amounts
withheld, paid or payable pursuant to Section 4.9) to the First Lien Note Indenture
Trustee and the First Lien Note Payment Amount and the First Lien Note Support
Amount shall be, and_shall be deemed to be, received by the First Lien
Noteholders in full and final payment, settlement, extinguishment, release
and discharge of all obligations under the First Lien Note Indenture. Each First
Lien Noteholder as of the Effective Date shail receive its Pro Rata Share of the
First Lien Note Payment Amount (less any amounts withheld, paid or payable in
respect of such First Lien Noteholder pursuant to Section 4.9) and each
Supporting First Lien Noteholder as of the Effective Date shall receive its
Pro Rata Share of the First Lien Note Support Amount (less any amounts
withheld, paid or payable in respect of such First Lien Noteholder pursuant to
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38.

39.

Section 4.9) in accordance with terms set out in the Trust and Escrow Agreement
to the First Lien Note Indenture Trustee and in a manner consistent with the
procedures set out in the First Lien Note Indenture.

In the Amended Telus Acquisition Plan which has been amended and voted upon over
Catalyst’s objection, and which is currently before the court, Mobility, the Initial
Consenting Noteholders and Telus have reserved to themselves the right to elect to
proc;eed under sec;tion 4.2(a) in the Plan. If this occurs, there will be a complete
extinguishment of any entitlement of Catalyst to its share of the make whole or to assert
any of the other claims set out in section 6.3. Such a result, together with the releases
and stay provisions contemplated by the Telus Acquisition Plan would end Catalyst’s
claims for the make-whole, oppression, or any other claims. Such a result would sanction
unequal and unfair financial advantage, which the Initial Consenting Noteholders would
have obtained for themselves through a misuse of their majority holdings (50.4%) of the
First Lien Notes in circumstances which are oppressive, in violation of their ;:ommon law
duties, and in violation of the First Lien Indenture itself and other applicable legal
considerations. This misconduct has its origins in the February Financing and in the
ag;‘eements, understandings and commitments made at that time, the details of which are
not fully known to Catalyst because of the continuing refusal of Mobilicity and the Initial

Consenting Noteholders to provide the relevant documents and information.

Catalyst supports the acquisition of Mobilicity by Telus, as was set out in the Press
Release which Catalyst issued on May 16, 2013, a copy of which is attained hereto as
Exhibit R. However, Catalyst’s support was based upon the premise, as stated in the
press release, that “as the largest debt holder of Mobilicity, Catalyst is open to any deal

that fully honours itsrights...”
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40.

4].

The current Amended Telus Acquisition Plan is not fair or reasonable and does not
respect Catalyst’s rights under the First Lien Indenture, nor does it preserve Catalyst’s
ability to continue 1o pursue its claims for oppression and breach of duty. At all times,
Catalyst had an expectation that if the First Lien Notes were repaid in advance of the
dates prescribed by section 3.07 of the First Lien Indenture, the make whole would be
paid. Tf;is is all without appropriate disclosure to Catalyst and other un-conflicted Fist
Lien Noteholders whose proxies were solicited prior to the issue of the disclosure
documents. Catalyst further had an expectation that its fellow First Lien Noteholders
would not abuse their position by attempting to circumvent the obligations contained in

the First Lien Indenture to the detrirnent of the other First Lien Noteholders.

In these circumstances, Catalyst objects to the Court conducting a fairness hearing with
respect to the Amended Telus Acquisition Plan and wishes to have an opportunity prior

to any such hearing to do the following:

(a) to cross examune Mr. Aziz on all of the affidavits he has filed, including his
affidavits herein dated April 24 and May 24, 2013 and in the oppression

proceeding dated May 3, 2013;

(b)  to question, pursuant to Rule 39.03, representatives of CI Investments Inc. (Geof
Marshal Vice President of Signature Global Asset Management, a division of CI
Investments Ine.), Marrett Asset Management Ine. (Barry Allan), Mobilicity
{Stewart Lyons, President and CCQ), and Telus (Stephen Lewis, Vice President of
Corporate Strategy), and a representative of Morrison Park Advisors Inc.,

regazding the faimess and propriety of the Amended Telus Acquisition Plan,
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42,

43,

including any and all questions relating to the issues of oppression, breach of duty,

and fairness assoclated therewith; and

{¢) to obtain the documentation which it has requested from fime to time from

Mobilicity and, inter alia, Cl Investments and Marrett Asset Management Inc.

In taking the above positions, Catalyst has considered the assertions contained in the Aziz
May 24, 2013 affidavit regarding Mobilicity’s current “distress.”” On my reading of the
Amended TGII:IS Acquisition Plan, there is no urgency whatsoever to the granting of Court
approval on May 28, 2013. In this regard, the completion of the Telus acquisition is
conditional upon govemnmental approval and the term of the Plan contemplate that such
approval will take until early August, and perhaps longer. This expectation, as reflected
in the Amended Telus Acquisition Plan, is consistent with recent public statements which
have been attributed to the Federal Industry minister, Christian Perry that “the
government will take the time required to review the proposal carefully.” Attached hereto
and marked as Exhibit § hereto is a true copy of a newspaper article dated May 16, 2013,
referring to this st.atement. In addition, the Plan itself confemplates non-refundable
funding by Telus of $10 milllion on or before June 10, 2013, regardless of whether the

sale transaction s ever approved or implemented.

In these circumstances, there does not appear to be any urgency which would watrant an
immediate faimess heanng without Catalyst having been provided with any opportunity

to respond to this application and advance its oppression claims.

I swear this Affidavit is support of Catalyst’s motion for, inter alia, an adjournment of

the within Application, and for no improper purpose.
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Compfiissidner for Taking Affidavits
(or as may be)

Divast /f TS
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This is Exhibit “K”

referred to in the affidavit of
JAMES RILEY

Sworn before me,

this 9th day of October, 2013

vl flirpe_

A Commissioner, etc.
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Court File No: CV-13-10081-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERGIAL LIST)

THE HONQURABLE MR. JUSTICE ) THE 28TH DAY

C L CM&&W ; OF MAY, 2013

IN THE MATTER OF AN APPLICATION UNDER SECTION 192
OF THE CANADA BUSINESS CORPORATIONS ACT, RS.C.
1985, ©. C-44, AS AMENDED, AND RULES 14.05(2} AND
14.05(3} OF THE RULES OF CIVIL PROCEDURE

AND IN THE MATTER OF A PROPOSED ARRANGEMENT OF 8440522
CANADA INC., AND INVOLVING DATA & AUDIO-VISUAL ENTERPRISES
HOLDINGS INC., DATA & AUDIO-VISUAL ENTERPRISES WIRELESS INC.,
AND DATA & AUDIO-VISUAL ENTERPRISES LEASING INC.

Applicant

ORDER
(TELUS Acquisition Plan)

THIS APPLICATION made hy the Applicant, 8440522 Capada Inc. (the “Applicant”),
pursuant to section 192 of the Canada Business Corporations Act, R.3.C. 1985, ¢. C-44, as
amended (the “CBCA"), for an Order approving the Revised TELUS Plan of Arrangement
dated May 22, 2013, attached to this Order as Schedule "A” (the “Plan”), was heard this day at

330 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavits of Wiiliam E. Azlz, sworn April
24, 2013, May 2, 2013, May 24, 2013 and May 27, 2013, and all of the exhibits thereto, and on
hearing the submissions of counsel for the Applicant, the Initial Consenting Noteholders,

TELUS Carporation, Catalyst Capital Group Inc. and QCP CW S.AR.L.

DOCSTOR: 2718315\2
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Page 2

UPON BEING SATISFIED Thal (i) Ihe meeling (lhe “Meeting) of (he rzgistersd
holders of 8,5% first flen sanior seolred notes (lhe "First Lien Netes") of Wireless, registersd
holders of 15% senlor unsecured debehiuras (ths "Unsecured Senior Notes”) of Holdings,
registered holders of unssoured convariible debentures’ of Holdings ranking parl passu witls
the Unsecurad Senior Notes (the “Unsecursd Pari Passu Notes®) and registered holders of
unsecurad sonvertible tebertures of Heoldings ranking subordingte 1o the Unsecurad Senior
Notes and the Unseoured Pari Passu Notes (the "Unsecured Suberdinated Notes': and
together with Yhe Unsectured Serifor Nofas and the Unsecirsd Parl Passu Nales, collaciivaly,
ihe “Unsecured Notes”, and collectively (he registered holders of the Unsacured Notes and
{he registersd halders of the Firs! Lien Noles, the "Votlng Securityholders') was called, Hsld
‘and condunted in accardance with Ihe tlerms of the Order of Ihe Honourable Mr, Juslice M.J
Wilton-Siegel. dated April 26. 2013, (lhe “"Acquisition Plan Interim Order”). (i) the Valing
Securityholders approved the Amangemen! Reselution n accordance with the tems of he
Acquigition Plan Interdm Ordsr, and (jii) the Semor Notehogler Paymen! Slectinn wes oy
exeraisen I accordance with parearaph: 2401 the Acquisiion Fian Irtenm Order 2nd the Plan

1 THIS COURT QRDERS [hal all capitalized tarivs net otherwise defined hereln shiall be

as definad in e Plan.

2 THIS COURT DRDERS thal gpprapriate notice m respest of the Meating was provided:

in all respects and the Mezaiing was duly called and treld in 2ccordance with the: Acquisilion

Plan Interim Order-and the Plan.

3. THIS COURT ORDERS lha! (1) \he Plan fas-been approved by tiie Requlred Ma|orily:

in conformity ‘With the CBCA and the Agquisition Flan Imterim Order, as appiicablk, (i) the

Mobilicity Group has complled wilh the provisiens of the CBCA and the Acguisition Plan

DGLETAR 27183180
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Pags 3

Iriterio Qrdér, and (i) thie Mobillzity Grouj he not dona or purparied ko do snyiting IRat is ol

suthonizeq by the CBCA or lha Aoquisition Plan Intenim Qrder.

4, THIS COURT ORDERS thal the Plan is an arrangemen! within the meaning of seclion
192 of Ihe CBCA and the Plan and the tanssclions contemplated thereby are fair and
reaspnable, provided that mis.;épp'mual and the digiribtition of funds pursuant to the Plan shall

bain accordance with tha terms of (his Orderand theFlan,

5. THIS COURT ORDERS (ha! the Plan shall be ard Is heraby approved, subject {o and

In-ascordance witli Lhe terms of tis Crder:

B THIS COURT QRDERS thal as of e Effective Date. the Plan 2nd all associated
stape, lransaciions; arrangements; assignments, exlinguishments, discharges, releasess and
the recaplializalion sffeclad heraby assel oul inthe Flanae approved, birding and effective
as therain sel oul, 2nd on he terms and conditons sel forth in this Order, upon tha Mobileity
Group. all Affiected Craditors, the Secone Lien Noteholaers, the cellateral agent under the

Sacand len Nate Purchiase Agresment and all othier Parsans affected by he Plan.

7. THIS COURT ORDERS that the stéps @ be takan and the fmnsactions, arfangemerits,

assignments, exlinguishmeants, discharges and relaases lo ba sfiected on the Effeclive Dats

are deamead 10 secur and be effacted In e sequentisl order and at the timas confemplaied by

Seciion 5:3

8. THIS COQURT GRDERS ihat th= relseses cantemplzled In tive Flan. Including (hose sel
oul In Sections 8.1 and 8,2 of the Plan 2re hereby appraved.
-] THIE COURT ORDERS that, sriwittisianding sny provision songzined in this Ordsr or

the Plan, I pravisiens of Sactiom4.2(83 of ihe Pisitizad nnl ssclion 4-39) sl e Piar) skl

apety with cegpact b the trestmentof i peymasnts 4o thie: First Llen Netefidsrs urdsr Ihe
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Plei, Ingluding, withoul limiapen, e 2dudication of ihe iszues refered lain section § 2 of the

Plam.

il THIS COURT ORDERS it e drenfing ‘&né e tsrms of (his Orter, and fhg
pasitions, eeliveriss and olfler zstion teker in suppod Wereof, are subjem (o and withaut
prefudies 1s and downas impal or acverssly =esl in any way the nglts 2nd antiflements ol any
pueTEan Under Sextlon 8.3 o1 the Fizn, inskuidlng ot vt fimites tibie gt ta fully sudicate ai
ol this iaSuizs refermed o In Satfion 8.3 Ihatec! af = latér date. For greatat certainty this Crorl
fwreby cunfiims fhat any: Person fs enfitlet (by, way of 5 mefice of application) o an
aujusdioation of Ihe merts of hs ssues referred 1o ln Section &3 of the Fin: and thal sueh
adiudication of ihe merlls of salelssues 18 nol prejudicen or stversely affestsd I any walr by
Ils Grdenor by any othet provislons of ihe Pln amd e provisions of Sactivn 8.3 1o I=iby

apevtiinzlly anproved and osenfirmed an'tial basls.

11 THIS COURT ORDERS fhat, subjeci to and without grejudice fu any adjudication oi (ha
Issues referred 1o In Section 6.3 af the Plan, the commencing, taking, apolying for, 1sswng of
cantinuing any and all steps o praceedings; ncluding: without limitation, with respest o

Parties In respac! of any Raleased Claims is hareby permanently stayed.

12.  THIS COURT ORDERS f{lim! the Plap, acy paymsnls or distnbutions made i

connaction with tha Plap or (he rscapitalizaiion of (e Mobilichty Group, and the ransactions

coftemplated by and 1o be implemanted pursuaimt ko 1he Plan, shall ried be void or valdabile:

undar federal 'of provincial law and shall not constitute and shzll not be desmed (o be
selllements, fravdulenl preferences, essignments, fraudulert conveyanocss, Iransfers at

undervalle, or other reviewsble transaclions unoer sny applicable fedaral or provincial
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