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Court File No. CV-14-10667-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE MADAM 
	

WEDNESDAY, THE 20TH 

JUSTICE MATHESON 
	

DAY OF AUGUST, 2014 

IN THE MATTER OF AN APPLICATION UNDER 
SECTION 101 OF THE COURTS OF JUSTICE ACT, 

R.S.O. c. C.43 (as amended) 

AND IN THE MATTER OF HANFENG EVERGREEN INC. 

APPROVAL AND VESTING ORDER 

THIS APPLICATION, made by Hanfeng Evergreen Inc. (the "Applicant") for an order 

approving the sale transaction (the "Transaction") contemplated by a share transfer agreement 

(the "Share Transfer Agreement") between the Applicant and Heilongjiang Pengcheng 

Fertilizer Co., Ltd. (the "Purchaser") dated August 8, 2014 and appended to the Affidavit of 

Jonathan Pollack dated August 13, 2014 (the "Pollack Affidavit"), and vesting in the Purchaser 

the Applicant's right, title and interest in and to the shares described in the Share Transfer 

Agreement (the "Purchased Shares"), was heard this day at 330 University Avenue, Toronto, 

Ontario. 

ON READING the Pollack Affidavit and on hearing the submissions of counsel for the 

Applicant and for Harris Christopoulos, no one appearing for any other person on the service 

list, although properly served as appears from the affidavits of service sworn August 14, 2014 

and the affidavit of Sheila van Spronsen dated August 20, 2014, filed: 
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1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and 

the execution of the Share Transfer Agreement by the Applicant is hereby authorized and 

approved nunc pro tunc. Ernst & Young Inc., in its capacity as the Court-appointed receiver and 

manager (the "Receiver") of the undertaking, property and assets of the Applicant, is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of 

the Purchased Shares to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver's 

certificate to the Purchaser substantially in the form attached as Schedule "A" hereto (the 

"Receiver's Certificate"), all of the Applicant's right, title and interest in and to the Purchased 

Shares described in the Share Transfer Agreement shall vest absolutely in the Purchaser, free 

and clear of and from any and all security interests (whether contractual, statutory, or 

otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or 

otherwise), liens, executions, levies, charges, or other financial or monetary claims, whether or 

not they have attached or been perfected, registered or filed and whether secured, unsecured or 

otherwise (collectively, the "Claims") including, without limiting the generality of the foregoing: 

(i) any encumbrances or charges created by the Order dated August 15, 2014; and (ii) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 

Security Act (Ontario) or any other personal property registry system (all of which are 

collectively referred to as the "Encumbrances") and, for greater certainty, this Court orders that 

all of the Encumbrances affecting or relating to the Purchased Shares are hereby expunged and 

discharged as against the Purchased Shares. 

3. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Shares shall stand in the place and stead 

of the Purchased Shares, and that from and after the delivery of the Receiver's Certificate all 

Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Shares 

with the same priority as they had with respect to the Purchased Shares immediately prior to 

the sale, as if the Purchased Shares had not been sold and remained in the possession or control 

of the person having that possession or control immediately prior to the sale. 

4. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the 

Receiver's Certificate, forthwith after delivery thereof. 
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5. 	THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Applicant and any 

bankruptcy order issued pursuant to any such applications; and 

(c) any assignment in bankruptcy made in respect of the Applicant; 

the vesting of the Purchased Shares in the Purchaser pursuant to this Order shall be binding on 

any trustee in bankruptcy that may be appointed in respect of the Applicant and shall not be 

void or voidable by creditors of the Applicant, nor shall it constitute nor be deemed to be a 

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other 

reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

by the Purchaser pursuant to any applicable federal or provincial legislation. 

	

6. 	THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the People's Republic of 

China to give effect to this Order and to assist the Receiver and its agents in carrying out the 

terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Receiver, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the 

Receiver and its agents in carrying out the terms of this Order. 

MS 2 3 2014 
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Schedule "A" - Form of Receiver's Certificate 

Court File No. 	 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF AN APPLICATION UNDER 
SECTION 101 OF THE COURTS OF JUSTICE ACT, 

R.S.O. c. C.43 (as amended) 

AND IN THE MATTER OF HANFENG EVERGREEN INC. 

RECEIVER'S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable [NAME OF JUDGE] of the Ontario Superior 

Court of Justice (the "Court") dated August 15, 2014, Ernst & Young Inc. was appointed as the 

receiver (the "Receiver") of the undertaking, property and assets of Hanfeng Evergreen Inc. (the 

"Applicant"). 

B. Pursuant to an Order of the Court dated August 15, 2014, the Court approved the 

agreement of purchase and sale made as of August 8, 2014 (the "Share Transfer Agreement") 

between the Applicant and Heilongjiang Pengcheng Fertilizer Co., Ltd. (the "Purchaser") and 

provided for the vesting in the Purchaser of the Applicant's right, title and interest in and to the 

Purchased Shares, which vesting is to be effective with respect to the Purchased Shares upon 

the delivery by the Receiver to the Purchaser of a certificate confirming (i) the payment by the 

Purchaser of the Purchase Price for the Purchased Shares; (ii) that the conditions to Closing as 

set out in the Share Transfer Agreement have been satisfied or waived by the Receiver and the 

Purchaser; and (iii) the Transaction has been completed to the satisfaction of the Receiver. 
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C. 	Unless otherwise indicated herein, terms with initial capitals have the meanings set out 

in the Share Transfer Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received the Purchase Price for the 

Purchased Shares payable on the Closing Date pursuant to the Share Transfer Agreement; 

2. The conditions to Closing as set out in the Share Transfer Agreement have been satisfied 

or waived by the Receiver and the Purchaser; and 

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at 	[TIME] on 	[DATE]. 

ERNST & YOUNG INC., in its capacity as 
Receiver of the undertaking, property and 
assets of Hanfeng Evergreen Inc., and not in its 
personal capacity 

Per: 

Name: Murray A. McDonald 

Title: President, Ernst & Young Inc. 
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Court File No. CV-14-10667-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE MADAM 
	

WEDNESDAY, THE 20TH 

JUSTICE MATHESON 
	

DAY OF AUGUST, 2014 

IN THE MATTER OF AN APPLICATION UNDER 
SECTION 101 OF THE COURTS OF JUSTICE ACT, 

R.S.O. c. C.43 (as amended) 

AND IN THE MATTER OF HANFENG EVERGREEN INC. 

ORDER 
(Appointment Order) 

THIS APPLICATION made by the Applicant Hanfeng Evergreen Inc. (the "Applicant") 

for an Order pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended 

(the "CJA") appointing Ernst & Young Inc. ("E&Y") as receiver and manager (in such capacities, 

the "Receiver") without security, of all of the assets, undertakings and properties of the 

Applicant acquired for, or used in relation to a business carried on by the Applicant, was heard 

this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Jonathan Pollack sworn August 13, 2014 and the Exhibits 

thereto and on hearing the submissions of counsel for Hanfeng and for Harris Christopoulos, no 

one appearing for anyone else although duly served as appears from the affidavits of service 

sworn August 14, 2014 and the affidavit of Sheila van Spronsen dated August 20, 2014, filed, 

and on reading the consent of E&Y to act as the Receiver, 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this motion is properly returnable today 

and hereby dispenses with further service thereof. 

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 101 of the CJA, E&Y is hereby 

appointed Receiver, without security, of all of the assets, undertakings and properties of the 

Applicant acquired for, or used in relation to a business carried on by the Applicant, including 

all proceeds thereof (the "Property"). 

RECEIVER'S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the 

generality of the foregoing, the Receiver is hereby expressly empowered and authorized to do 

any of the following where the Receiver considers it necessary or desirable: 

(a) to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the transaction 

contemplated by the share transfer agreement with Heilongjiang 

Pengcheng Fertilizer Co., Ltd. dated August 8, 2014; 

(b) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(c) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement 

of such insurance coverage as may be necessary or desirable; 
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(d) to manage, operate, and carry on the business of the Applicant, including 

the powers to enter into any agreements, incur any obligations in the 

ordinary course of business, cease to carry on all or any part of the 

business, or cease to perform any contracts of the Applicant; 

(e) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(f) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Applicant or any 

part or parts thereof; 

(g) to receive and collect all monies and accounts now owed or hereafter 

owing to the Applicant and to exercise all remedies of the Applicant in 

collecting such monies, including, without limitation, to enforce any 

security held by the Applicant; 

(h) to settle, extend or compromise any indebtedness owing to the Applicant; 

(i) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Applicant, for any purpose pursuant to this 

Order; 

(j) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Applicant, the Property or the Receiver, and 

to settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 
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(k) 	to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(1) 	to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction 

not exceeding $100,000, provided that the aggregate consideration 

for all such transactions does not exceed $1,000,000; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, shall not be required, and in each case the 

Ontario Bulk Sales Act shall not apply. 

(m) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property; 

(n) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(o) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property; 

(p) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for 
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and on behalf of and, if thought desirable by the Receiver, in the name of 

the Applicant; 

(q) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Applicant, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any 

property owned or leased by the Applicant; 

(r) to exercise any shareholder, partnership, joint venture or other rights 

which the Applicant may have; 

(s) to seek Court approval of and conduct a procedure for the solicitation, 

determination and resolution of claims against the Applicant; 

(t) to seek Court approval to distribute any proceeds of any sale of the 

Property to the stakeholders of the Applicant in accordance with their 

relative priorities pursuant to further Order of the Court; 

(u) to take such steps and execute such documents as may be necessary or 

desirable to purchase tail director and officer liability insurance coverage; 

and 

(v) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Applicant, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO -OPERATION TO THE RECEIVER 

4. 	THIS COURT ORDERS that (i) the Applicant, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 
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Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request. 

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Applicant, and any computer programs, computer tapes, computer disks, or other 

data storage media containing any such information (the foregoing, collectively, the "Records") 

in that Person's possession or control, and shall provide to the Receiver or permit the Receiver 

to make, retain and take away copies thereof and grant to the Receiver unfettered access to and 

use of accounting, computer, software and physical facilities relating thereto, provided however 

that nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of 

Records, or the granting of access to Records, which may not be disclosed or provided to the 

Receiver due to the privilege attaching to solicitor-client communication or due to statutory 

provisions prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or 

destroy any Records without the prior written consent of the Receiver. Further, for the 

purposes of this paragraph, all Persons shall provide the Receiver with all such assistance in 

gaining immediate access to the information in the Records as the Receiver may in its discretion 

require including providing the Receiver with instructions on the use of any computer or other 

system and providing the Receiver with any and all access codes, account names and account 

numbers that may be required to gain access to the information. 

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver's intention to remove any fixtures from any leased premises at least 
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seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver's entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between 

any applicable secured creditors, such landlord and the Receiver, or by further Order of this 

Court upon application by the Receiver on at least two (2) days' notice to such landlord and any 

such secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court. 

NO PROCEEDINGS AGAINST THE APPLICANT OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Applicant or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect 

of the Applicant or the Property are hereby stayed and suspended pending further Order of this 

Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Applicant, the Receiver, 

or affecting the Property, are hereby stayed and suspended except with the written consent of 

the Receiver or leave of this Court, provided that nothing in this paragraph shall (i) empower 

the Receiver or the Applicant to carry on any business which the Applicant is not lawfully 

entitled to carry on, (ii) exempt the Receiver or the Applicant from compliance with statutory or 

regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any 

registration to preserve or perfect a security interest, or (iv) prevent the registration of a claim 

for lien. 
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NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Applicant, without written consent of the Receiver 

or leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Applicant or statutory or regulatory mandates for the supply of goods and/or services, 

including without limitation, all computer software, communication and other data services, 

centralized banking services, payroll services, insurance, transportation services, utility or other 

services to the Applicant are hereby restrained until further Order of this Court from 

discontinuing, altering, interfering with or terminating the supply of such goods or services as 

may be required by the Receiver, and that the Receiver shall be entitled to the continued use of 

the Applicant's current telephone numbers, facsimile numbers, internet addresses and domain 

names, provided in each case that the normal prices or charges for all such goods or services 

received after the date of this Order are paid by the Receiver in accordance with normal 

payment practices of the Applicant or such other practices as may be agreed upon by the 

supplier or service provider and the Receiver, or as may be ordered by this Court. 

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from 

any source whatsoever, including without limitation the sale of all or any of the Property and 

the collection of any accounts receivable in whole or in part, whether in existence on the date of 

this Order or hereafter coming into existence, shall be deposited into one or more new accounts 

to be opened by the Receiver (the "Post Receivership Accounts") and the monies standing to 

the credit of such Post Receivership Accounts from time to time, net of any disbursements 

provided for herein, shall be held by the Receiver to be paid in accordance with the terms of this 

Order or any further Order of this Court. 
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EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Applicant shall remain the employees 

of the Applicant until such time as the Receiver, on the Applicant's behalf, may terminate the 

employment of such employees. The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the Bankruptcy and Insolvency Act (Canada) ("BIA"), other than such amounts as the Receiver 

may specifically agree in writing to pay, or in respect of its obligations under sections 81.4(5) or 

81.6(3) of the BIA or under the Wage Earner Protection Program Act (Canada). 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Personal Information 

Protection and Electronic Documents Act (Canada), the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property 

and to their advisors, but only to the extent desirable or required to negotiate and attempt to 

complete one or more sales of the Property (each, a "Sale"). Each prospective purchaser or 

bidder to whom such personal information is disclosed shall maintain and protect the privacy 

of such information and limit the use of such information to its evaluation of the Sale, and if it 

does not complete a Sale, shall return all such information to the Receiver, or in the alternative 

destroy all such information. The purchaser of any Property shall be entitled to continue to use 

the personal information provided to it, and related to the Property purchased, in a manner 

which is in all material respects identical to the prior use of such information by the Applicant, 

and shall return all other personal information to the Receiver, or ensure that all other personal 

information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 
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Canadian Environmental Protection Act, the Environmental Protection Act (Ontario), the Water 

Resources Act (Ontario), or the Occupational Health and Safety Act (Ontario) and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession. 

LIMITATION ON THE RECEIVER'S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any 

gross negligence or wilful misconduct on its part or in respect of its obligations under sections 

81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act (Canada). 

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver's Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 
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and charges of the Receiver or its counsel, and such amounts shall constitute advances against 

its remuneration and disbursements when and as approved by this Court. 

SERVICE AND NOTICE 

21. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

"Protocol") is approved and adopted by reference herein and, in this proceeding, the 

service of documents made in accordance with the Protocol (which can be found on the 

Commercial List website at h ttp: / / www.ontariocourts.ca/ scj / practice/ practice- 

directions/toronto/ e -service-protocol/)  shall be valid and effective service. Subject to Rule 

17.05 this Order shall constitute an order for substituted service pursuant to Rule 16.04 

of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil Procedure 

and paragraph 21 of the Protocol, service of documents in accordance with the Protocol 

will be effective on transmission. This Court further orders that a Case Website shall be 

established in accordance with the Protocol with the following URL 

Ihttp:/ /www.ey.com/caihanfeng'.  

22. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, 

any other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Applicant's creditors or other interested parties at their respective addresses 

as last shown on the records of the Applicant and that any such service or distribution by 

courier, personal delivery or facsimile transmission shall be deemed to be received on the next 

business day following the date of forwarding thereof, or if sent by ordinary mail, on the third 

business day after mailing. 

GENERAL 

23. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

24. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Applicant. 
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25. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the People's Republic of 

China to give effect to this Order and to assist the Receiver and its agents in carrying out the 

terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Receiver, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the 

Receiver and its agents in carrying out the terms of this Order. 

26. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever 

located, for the recognition of this Order and for assistance in carrying out the terms of this 

Order, and that the Receiver is authorized and empowered to act as a representative in respect 

of the within proceedings for the purpose of having these proceedings recognized in a 

jurisdiction outside Canada. 

27. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

AUG 21 2014 
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Court File No. CV -14-10667-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE 

JUSTICE CONWAY 

) 

) 

) 

FRIDAY, THE 24th 

DAY OF JULY, 2015 

otiRT  0,
,/  COURTS OF JUSTICE ACT, R.S.O. c. C.43 (as amended) 

tP 

m 
AN' IN THE MATTER OF HANFENG EVERGREEN INC. 

E MATTER OF AN APPLICATION UNDER SECTION 101 OF THE 

ORDER 

THIS MOTION, made by Ernst & Young Inc., in its capacity as the receiver 

(the "Receiver") of Hanfeng Evergreen Inc. ("Hanfeng"), for an order clarifying and 

expanding the Receiver's powers was heard this day at 330 University Avenue, 

Toronto, Ontario. 

ON READING the Second Report of the Receiver dated July 17, 2015 (the 

"Second Report") and the Supplement to the Second Report of the Receiver dated 

July 22, 2015 (the "Supplement"), and on hearing the submissions of counsel to the 

Receiver, no one appearing for any other person on the Service List, although 

properly served as appears from the affidavit of service, filed: 

6433388 vi 
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1. THIS COURT ORDERS that the time for service of the motion record in 

respect of this Motion is hereby abridged so that this Motion is properly 

returnable today and hereby dispenses with further service thereof. 

2. THIS COURT ORDERS that any capitalized terms not otherwise defined in 

this Order shall have the meanings ascribed to them in the Second Report. 

3. THIS COURT ORDERS that the Receiver is empowered and authorized to 

exercise any shareholder rights that Hanfeng has, including Hanfeng's rights 

as sole shareholder of Hanfeng Slow-Release Fertilizer Co., Ltd. (the 

"Chinese Subsidiary"). 

4. THIS COURT ORDERS Mr. Yu Xinduo to provide full and timely 

cooperation to the Receiver, including, but not limited to the following: 

(a) 	providing unfettered access for Mr. Rong-Kai Hong and his 

company Formosa Supply Services Co., Ltd. and his designates 

to the Chinese Subsidiary's offices and facilities and books and 

financial records. 

5. THIS COURT ORDERS that Mr. Yu Xinduo is forthwith prohibited from 

executing any document or entering into any agreement with respect to the 

Chinese Subsidiary without the Receiver's prior written consent thereto. 

6. THIS COURT ORDERS that Mr. Yu Xinduo is forthwith prohibited from 

causing the Chinese Subsidiary to make any payments (including with 

respect to the Settlements, as defined in the Supplement) or any transfers out 

of any bank accounts in the name of the Chinese Subsidiary, including but 

not limited to, the bank account no. 23001866251050505638 with the China 

Construction Bank without the Receiver's prior written consent thereto. 

6433388 vi 



Giuseppe Dip-
Registrar 
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7. 	THIS COURT HEREBY REQUESTS the aid and recognition of any court, 

tribunal, regulatory or administrative body having jurisdiction in Canada or 

in the People's Republic of China to give effect to this Order and to assist the 

Receiver and its agents in carrying out the terms of this Order. All courts, 

tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, 

as an officer of this Court, as may be necessary or desirable to give effect to 

this Order or to assist the Receiver and its agents in carrying out the terms of 

this Order. 

ENTERED AT / INSCRIT 
 TORONTO ON / BOOK NO: 

LE 
 / DANS LE flEGISTRE 

JUL 2 4 20 
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       Court File No. CV-14-10667-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF AN APPLICATION UNDER SECTION 101 OF THE 
COURTS OF JUSTICE ACT, R.S.O. c. C.43 (as amended) 

 
AND IN THE MATTER OF HANFENG EVERGREEN INC. 

 
SUPPLEMENT TO FIRST REPORT OF THE RECEIVER 

DATED SEPTEMBER 22, 2014 

PURPOSE 

1. This supplement to the First Report of the Receiver (the “Supplemental First 

Report”) is provided in reference to the Receiver’s First Report dated September 12, 

2014 (the “First Report”). The purpose of the Supplemental First Report is to 

provide this Court with information in respect of the status of the sale of Hanfeng 

Evergreen Inc.’s (or the “Company”) wholly owned subsidiary, Hanfeng Slow-

Release Fertilizer Co., Ltd (the “Chinese Subsidiary”). 

TERMS OF REFERENCE 

2. In preparing this Supplemental First Report and making the comments herein, the 

Receiver has been provided with, and has relied upon, certain unaudited, draft 

and/or internal financial information, prepared by the Company’s books and 

records, discussions with employees of the Company and information from other 

third-party sources (collectively, the “Information”). Except as described in this 

Supplemental First Report: 

(a) The Receiver has not audited, reviewed or otherwise attempted to verify 

the accuracy or completeness of the Information in a manner that would 

wholly or partially comply with the Generally Accepted Assurance 

Standards pursuant to the Canadian Institute of Chartered Accountants 
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Handbook and, accordingly, the Receiver expresses no opinion or other 

form of assurance in respect of the Information; and 

(b) The Receiver has prepared this Supplemental First Report in its capacity 

as a court-appointed officer solely for the use of this Court and the 

stakeholders in these proceedings and will make a copy of this First 

Report available on the Receiver’s website at www.ey.com/ca/hanfeng. 

3. All monetary amounts contained herein are expressed in Canadian dollars, unless 

otherwise stated. 

GENERAL BACKGROUND 

4. On August 20, 2014, following an application by the Company, this Court approved 

a share transfer agreement between the Company and Heilongjiang Harbin 

Pengcheng Fertilizer Co., Ltd. (the “Purchaser”) dated August 8, 2014 (the “Share 

Transfer Agreement”) in respect of the shares of the Chinese Subsidiary (the 

“Shares”) and the transaction contemplated therein (the “Share Transfer 

Transaction”) and  provided for the vesting of all of the Shares in the Purchaser free 

and clear of any encumbrances upon the completion of the Share Transfer 

Transaction   (the “Vesting Order”). 

SHARE TRANSFER TRANSACTION UPDATE 

5. On September 12, 2014, the Receiver provided the following update in the First 

Report in respect of the payments contemplated in the Share Transfer Transaction: 

 Pursuant to the terms of the Share Transfer Agreement, RMB 12,400,000 

(approximately $2.2 million) has already been received from the Purchaser; 

and  

 A further RMB 37,200,000 (approximately $6.6 million) due ten business 

days after the date of approval of the Share Transfer Transaction by this Court 

was delayed on account of regulatory clearance from China`s State 
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Administration of Foreign Exchange (“SAFE”).  The Receiver understood that 

as of September 12, 2014, SAFE clearance had been obtained and that the 

payment would be processed and released.  The Receiver expected receipt of 

the payment in the week ending September 19, 2014. 

6. Subsequently, on September 15, 2014 the Purchaser advised the Receiver, that 

notwithstanding that SAFE clearance had been obtained, the bank handling this 

remittance (the “Bank”) informed the purchaser that after the Bank’s review of the 

supporting documentation, the Bank would not initiate the RMB 37,200,000 

payment unless it received a notarized copy of the Vesting Order which had been 

appropriately authenticated by Official Documents Services, Ontario and the 

Consulate of the People’s Republic of China (the “Authenticated Court Order”). 

Therefore, the Receiver proceeded to undertake the requisite steps and has 

dispatched a copy of the Authenticated Court Order to the Purchaser.  The Receiver 

understands that payment will be initiated forthwith after receipt of the 

Authenticated Court Order by the Purchaser and the Bank.   

7. The Receiver understands that the Authenticated Court Order has arrived in Harbin, 

China (where the Purchaser is located) and that delivery to the Purchaser is pending. 

The Receiver also understands that the Purchaser will deliver the Authenticated 

Court Order to the Bank forthwith upon receipt.  

All of which is respectfully submitted this 22nd day of September 2014. 

ERNST & YOUNG INC. 
In its capacity as Receiver of  
Hanfeng and not in its personal or corporate capacity 
 
Per: 
 

 
Murray A. McDonald  
President 
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       Court File No. CV-14-10667-00CL 
 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF AN APPLICATION UNDER SECTION 101 OF THE 
COURTS OF JUSTICE ACT, R.S.O. c. C.43 (as amended) 

 
AND IN THE MATTER OF HANFENG EVERGREEN INC. 

 
SUPPLEMENT TO SECOND REPORT OF THE RECEIVER 

DATED JULY 22, 2015 

 

PURPOSE 

1. This supplement to the Second Report of the Receiver (the “Supplemental Second 

Report”) is provided in reference to the Receiver’s Second Report dated July 17, 

2015 (the “Second Report”).  The purpose of the Supplemental Second Report is to 

provide this Court with information with respect to the following: 

a) new information concerning certain Lawsuits (as defined below) against 

Hanfeng Evergreen Inc.’s (or the “Company”) wholly owned subsidiary, 

Hanfeng Slow-Release Fertilizer Co., Ltd (the “Chinese Subsidiary”); 

b) information on the Settlements (as defined below) purportedly entered into by 

the Chinese Subsidiary with Industrial Bank (as defined below) in respect of 

these Lawsuits; and 

c) outlining the basis for an additional relief requiring Mr.Yu Xinduo, the current 

legal representative of the Chinese Subsidiary, and the Local Management Team 

operating under Mr. Yu’s authority to obtain the Receiver’s written approval 

prior to causing the Chinese Subsidiary to make any payments (including 

Settlement payments) or any transfers out of any bank accounts in the name of 
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the Chinese Subsidiary, including but not limited to the bank account no. 

23001866251050505638 with the China Construction Bank. 

TERMS OF REFERENCE 

2. In preparing this Supplemental Second Report and making the comments herein, the 

Receiver has been provided with, and has relied upon, certain unaudited, draft 

and/or internal financial information, prepared by the Company’s books and 

records, discussions with employees of the Company and information from other 

third-party sources (collectively, the “Information”). Except as described in this 

Supplemental Second Report: 

a) the Receiver has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would wholly or 

partially comply with the Generally Accepted Assurance Standards pursuant to 

the Canadian Institute of Chartered Accountants Handbook and, accordingly, 

the Receiver expresses no opinion or other form of assurance in respect of the 

Information; and 

b) terms not described herein are as defined in Second Report or prior reports of 

the Receiver. 

3. The Receiver has prepared this Supplemental Second Report in its capacity as a 

court-appointed officer solely for the use of this Court and the stakeholders in these 

proceedings and will make a copy of this Supplemental Second Report available on 

the Receiver’s website at www.ey.com/ca/hanfeng. 

4. All monetary amounts contained herein are expressed in Canadian dollars, unless 

otherwise stated. 

GENERAL BACKGROUND 

5. As described in greater detail in the Second Report, the Company has no 

independent operations and exists solely as a holding company for certain fertilizer 
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producing companies located in China.  By mid-August 2014, the Company’s 

principal remaining un-monetized asset was all the issued and outstanding shares of 

the Chinese Subsidiary (the “Shares”).  The Chinese Subsidiary is a Wholly 

Foreign-Owned Enterprise (“WFOE”) that was established and is registered in 

China.  

6. As discussed in the Second Report, Mr. Yu is the current legal representative of the 

Chinese Subsidiary, a position that, under Chinese law, makes him responsible for 

the overall activities of the Chinese Subsidiary.  The Chinese Subsidiary is managed 

by Mr. Yu and a team of individuals designated by him (collectively, the “Local 

Management Team”).  

7. The Receiver has been advised by Mr. Yu, on several occasions, that the Chinese 

Subsidiary’s operations have been dormant since around April 2014.  

8. As at June 30, 2015, the Chinese Subsidiary held cash of approximately RMB 72 

million (approximately $14.4 million) based on bank statements provided by the 

Local Management Team. 

NEW INFORMATION ON LAWSUITS AND SETTLEMENTS 

9. As discussed in the Second Report and described in greater detail below, the 

Receiver has uncovered through its ongoing investigations three lawsuits against the 

Chinese Subsidiaries (the “Lawsuits”) filed by a Chinese bank in relation to loan 

agreement disputes and contract disputes.  

10. At a meeting on July 10, 2015 (the “July 10 Meeting”), when the Receiver asked 

Mr. Yu about the Lawsuits, Mr. Yu denied any knowledge and dismissed the 

Lawsuits as “Beidahuang’s issues” (note: Beidahuang was formerly the largest 

customer of the Chinese Subsidiary).  Further, Mr. Yu denied that the Chinese 

Subsidiary was subject to any such Lawsuits.  
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11. Further to the issuance of the Second Report, the Receiver has obtained from its 

Chinese counsel, certain court materials regarding the Lawsuits (the “Harbin Court 

Materials”) in Chinese. At this time, the Receiver has not incurred the expense of 

translating the Harbin Court Materials, however, a summary is set out as follows:  

a) the Chinese Subsidiary had obtained approximately RMB 170 million from the 

Harbin Branch of Industrial Bank Co., Ltd (“Industrial Bank”) pursuant to 

various loan and accounts receivable factoring agreements entered into between 

November 2013 and July 2014 (the “Loans”);  

b) the Chinese Subsidiary has subsequently defaulted on these Loans.  As a result, 

Industrial Bank launched three Lawsuits in March 2015 (as opposed to May and 

June, 2015 as described in the Second Report1) with the Harbin Intermediate 

People’s Court (the “Harbin Court”) against: 

 the Chinese Subsidiary; 

 other entities which are liable for the Loans or have pledged 

collateral/guarantees for the Loans; and  

 Mr. Yu, who provided a personal guarantee for the Loans;  

c) Based on information from the ongoing investigations, the Receiver understands 

certain of the other defendants are entities that are affiliated with Mr. Yu;  

d) the Harbin Court Materials indicate: 

 one Lawsuit was filed on March 18, 2015 (the “First Lawsuit”) for an 

order requiring, among other things, the Chinese Subsidiary to repay 

RMB 80 million (approximately CDN$16 million) in principal plus 

interest in connection with a working capital loan executed on March 31, 

2014;  

 a second Lawsuit was filed on March 18, 2015 (the “Second Lawsuit”) 

for an order requiring, among other things, the Chinese Subsidiary to 

repay RMB 40 million (approximately CDN$8 million) in principal plus 

                                                 
1 The Receiver has confirmed the correct filing dates of the Lawsuits based on Harbin Court Materials 
obtained after the issuance of Second Report.  
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interest in connection with a working capital loan agreement executed on 

July 23, 2014; and 

 a third Lawsuit was filed on March 19, 2015 (the “Third Lawsuit”) for 

an order requiring, among other things,  the Chinese Subsidiary to repay 

RMB 36.8 million (approximately CDN$7.4 million) in principal and 

interest due to its defaults under a factoring arrangement executed on 

November 12, 2013;  

e) on June 4, 2015, the Chinese Subsidiary and other defendants, represented by 

Mr. Liu Jiechang at Goodwell Law Firm (“Goodwell”), have settled all the 

Lawsuits with Industrial Bank (the “Settlements”). The Harbin Court approved 

the Settlements on June 4, 2015 as follows: 

 Settlement case no. 76 for the Third Lawsuit; 

 Settlement case no. 77 for the Second Lawsuit; and 

 Settlement case no.78 for the First Lawsuit; and  

f) under the Settlements, the Chinese Subsidiary has agreed to, among other 

things, repay in total approximately RMB 161 million (approximately CDN$32 

million) in principal, interest and legal costs to Industrial Bank by August 31, 

2015 (the “Settlement Amounts”).  Should the Chinese Subsidiary fail to pay 

the Settlement Amounts, Industrial Bank is authorized to enforce against any 

one or all of the defendants.  

12. The above new findings from the Harbin Court Materials contradict representations 

made by Mr. Yu and the Local Management.  In addition: 

a) given the size, nature and impact of the Settlements on the Chinese Subsidiary 

and the involvement of other entities affiliated to Mr. Yu, it is likely Mr. Yu was 

involved in and authorized the Settlements;  

b) Goodwell (the Chinese counsel that acted for the Chinese Subsidiary in the 

Settlements) was Mr. Yu’s preferred choice of Chinese counsel to the Company 

in negotiating the STA dated August 8, 2014 to sell the Shares; 
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c) none of the Loans appear to have been recorded or disclosed in the draft 

financial statements for the year ending June 30, 2014 (the "Draft FY2014 

Statements") or monthly internal financial statements for the period July 2014 

to May 2015 as provided to the Receiver by the Local Management Team.  A 

copy of the Draft FY2014 Statements attached as Exhibit B to the Pollack 

Affidavit is attached hereto as Appendix “A”; and 

d) certain of the Loans were incurred shortly before or during the period that the 

Chinese Subsidiary was purportedly dormant.  

13. The non-disclosure by Mr. Yu and the Local Management Team of the liabilities 

and Settlements are further cause for concern in respect of the deterioration of the 

Heilongjiang Assets and lack of support from Mr. Yu and the Local Management 

Team in safe guarding and preserving the assets.  The Settlement Amounts are far 

greater than the Chinese Subsidiary’s current cash position.  If the Settlements are 

implemented, any recovery for the Company’s creditors and shareholders will be 

materially adversely impacted. 

14. At the time of preparing this Supplemental Second Report, the Receiver has 

requested, but has not received from Mr. Yu or the Local Management Team, the 

original loan and accounts receivable factoring agreements and other supporting 

information in respect of the Lawsuits and the Settlements.  

15. The Receiver, in consultation with its Canadian and Chinese counsel, is taking steps 

to further investigate the current situation and preserve the Heilongjiang Assets. 

16. The Receiver’s counsel was contacted by counsel for Mr. Yu with respect to the 

motion served on July 17, 2015.  The discussions are ongoing.  

17. Based on the foregoing, the Receiver respectfully recommends this Court make an 

Order granting the relief requested in the Second Report and also requiring Mr.Yu 

Xinduo, the current legal representative of the Chinese Subsidiary, and the Local 

Management Team operating under Mr. Yu’s authority to obtain the Receiver’s 
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written approval prior to causing the Chinese Subsidiary to make any payments 

(including Settlement payments) or any transfers out of any bank accounts in the 

name of the Chinese Subsidiary, including but not limited to the bank account no. 

23001866251050505638 with the China Construction Bank. 

All of which is respectfully submitted this 22nd day of July, 2015. 

ERNST & YOUNG INC. 
In its capacity as Receiver of  
Hanfeng and not in its personal or corporate capacity 
 
 
Per: 
 

 
Murray A. McDonald  
President 
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中文翻译 
 
黑龙江哈尔滨鹏程肥业有限公司                                                                2015 年 7 月 24 日 
哈尔滨，黑龙江 
 
敬启者： 
 
我司作为汉枫常绿有限公司（简称“汉枫”，即汉枫缓释肥料有限公司的唯一股东）

经法院委派的接管人谨向你方致函。我司发现你方 2015 年 7 月 22 日的邮件不仅带有

误导性，而且包含许多错误的事实和不实的指控。 
  
你方未能根据《股权转让协议书》的规定，在 2014 年 9 月 3 日前将 15%的款项（即

3,720 万元人民币）汇至接管人指定的加拿大账户，直接就违反了你方在《股权转让协

议书》项下的义务。 
 
经大量协商，你方在 2015 年 2 月份签订了《交易资金托管协议》，但未能如约汇入任

何款项，仅仅在签署《交易资金托管协议》的 5 日后就严重违反了约定。 
 
2015 年 3 月 23 日，你方书面承诺在 2015 年 4 月 30 日前将 15%的款项分三笔汇入托管

账户，然而你方再一次未能履行承诺。   
                                                                                                                                                                               
由于你方反复并持续地违反《股权转让协议书》、《交易资金托管协议》和其他有关

承诺，我方已经产生很大的损失和费用。再者，你方迟迟拒不付款也引起我方对你方

完成《股权转让协议书》下交易的意向和能力产生了越来越多的疑虑。 
  
由于上述情况以及我们已经获取的其他信息，我们正在采取必要的措施保护汉枫的债

权人和股东的利益。但是，在目前阶段，我们仍然致力于尽快完成该交易。  
 
 
安永有限公司作为 
汉枫常绿有限公司的接管人 
 
 
Brent Beekenkamp 
 
高级副总裁 
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English Translation 

Legal Opinion 

 

To: Ernst & Young Inc.  

 

Heilongjiang Honghui Law Firm (“Honghui”) is a law firm legally established in People’s 

Republic of China (“China”), which has been approved to provide legal services by the 

Ministry of Justice of China and the Department of Justice of Heilongjiang Province, China. 

As requested by Ernst & Young Inc., we provide this legal opinion (the “Legal Opinion”) 

with respect to: 

• the share transfer agreement entered into by and between Hanfeng Evergreen Inc. and 

Harbin Pengcheng Fertilizer Co., Ltd. to transfer 100% of the shares of Hanfeng; 

Slow-Release Fertilizer Co., Ltd owned by Hanfeng Evergreen Inc.; and 

• the retention and disposal of the performance guarantee deposit in the amount of 

approximately $2.2 million paid by Harbin Pengcheng Fertilizer Co., Ltd.  

 

A. Defined Terms and Definitions 

For the ease of reference, unless noted otherwise or described differently in this Legal 

Opinion, the terms below have the meaning ascribed to them as follows：  

• The Vendor：Hanfeng Evergreen Inc.  

• The Purchaser：Harbin Pengcheng Fertilizer Co., Ltd.  

• The Subsidiary：Hanfeng Slow-Release Fertilizer Co., Ltd.  

• The Subsidiary Shares: 100% of the issued and outstanding shares of the Subsidiary 

owned by the Vendor. 

• The Share Transfer Agreement：the share transfer agreement entered into by and 

between the Vendor and the Purchaser to transfer Hanfeng Evergreen’s ownership of 

the Subsidiary Shares to the Purchaser.  
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• The Receiver: Ernst & Young Inc. in its capacity as receiver and manager of Hanfeng 

Evergreen Inc.  

B. We have prepared this Legal Opinion based on:  

• our review of the Share Transfer Agreement between the Vendor and the Purchaser; 

• the representation by Mr. Liang (Allen) Yao of the Receiver that at the date of this 

Legal Opinion the Purchaser has failed to make an interim payment of 15% of the 

purchase price in the amount of RMB 37.2 million (or equivalent US dollars) (the 

“15% Interim Payment”), which was due September 3, 2014 pursuant to the Share 

Transfer Agreement.  

C. This Legal Opinion is based on the following laws and regulations of China：  

1. the Contract Law of People’s Republic of China (the “Contract Law”) 

2. the Companies Law of People’s Republic of China (the “Companies Law”) 

3. the Foreign-Funded Companies Law of People’s Republic of China (the 

“Foreign-Funded Companies Law”)  

D、Legal Opinion 

1. With respect to the governing laws, clause 8 of the Share Transfer Agreement provides that 

both the Vendor and the Purchaser agreed to conform to the laws of China. 

2. There is no violation of Chinese laws and regulations for the Vendor to sell its ownership of 

the Subsidiary Shares to the Purchaser.  

As the sole shareholder of the Subsidiary, the Vendor is a corporation registered and validly 

existing under the laws of Ontario, Canada. The Purchaser is a company registered in China, 

validly existing as a limited liability company in accordance with the laws of China. The sale 

of the Subsidiary Shares by the Vendor to the Purchaser does not violate with Chinese laws 

including the Companies Law and the Foreign Funded Companies Law. 

3. The Purchaser has failed to pay the purchase price, constituting a breach of the Share 

Transfer Agreement. The Vendor therefore has the right to keep the funds previously paid by 
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the Purchaser and enforce its rights to the losses caused by the Purchaser’s breach in 

accordance with the Share Transfer Agreement and Chinese laws. 

i. The Purchaser failed to meet its obligations to fund the 15% Interim Payment within 10 

business days following the approval of the share transfer transaction pursuant to clause 

3.3.3 of the Share Transfer Agreement. Clause 3.3.3 of the Share Transfer Agreement 

provides that the Purchaser shall pay to the Vendor the 15% Interim Payment within 10 

business days of the approval of the Share Transfer Agreement by the Vendor’s 

shareholders or the court. We are advised by Allen Yao that the Ontario Superior Court of 

Justice approved this transaction on August 20, 2014. Accordingly, the Purchaser has the 

obligation to pay the 15% Interim payment to the Vendor by September 3, 2015. The 

Purchaser’s failure to make payments pursuant to the Share Transfer Agreement 

represents a breach of contract under Chinese laws, and the Purchaser is therefore liable 

for the contract breach.  

ii. S. 3.3.2 of the Share Transfer Agreement provides that the 5% of purchase price paid by 

Pengcheng is a performance guarantee bond, and that the Vendor is entitled to retain the 

performance guarantee bond if the Purchaser fails to complete the transaction as required 

in accordance with the terms of the agreement.  

iii. S.7.3 of the Share Transfer Agreement provides that，when the Purchaser fails to pay the 

purchase price on time, the Purchaser must pay 0.0006% of the entire payable but unpaid 

amount to the Vendor as liquidated damages for each day that such payment is delayed. 

Also, when the delay in payment reaches 30 days, the Vendor has the right to rescind the 

Share Transfer Agreement and refuse to return any payments previously made as 

liquidated damages.  

iv. Article 107 of the Contract Law provides that if a party fails to perform its obligations 

under a contract, or its performance fails to satisfy the terms of the contract, it shall bear 

the liabilities for breach of contract including: continuing to perform the contract, taking 

remedial measures, or compensating for the damage caused. 

E. Based on the foregoing, we are of the view that the Vendor is entitled to retain the 5% 



Heilongjiang Honghui Law Firm                                                      Legal Opinion 
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performance guarantee bond paid by Purchaser.  

 

With kind regards,  

 

          

Heilongjiang Honghui Law Firm 

September 23, 2015 
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法律意见书

安永有限公司： 

黑龙江宏珲律师事务所是中华人民共和国司法部和黑

龙江省司法厅依法批准、合法设立的在中华人民共和国境

内具有从事法律服务资格的律师执业机构。现本所应安永

有限公司的要求，就加拿大汉枫常绿有限公司与哈尔滨鹏

程肥业有限公司签订关于转让汉枫缓释肥料有限公司100%

股权的股权转让协议书及保留哈尔滨鹏程肥业有限公司支

付的履约保证金的相关问题，出具本法律意见书。

一、简称与定义 

为方便阅读，除另有说明或根据上下文应另作解释者

外，本报告中的下列简称仅具有以下含义： 

卖方：是指加拿大汉枫常绿有限公司。

买方：是指哈尔滨鹏程肥业有限公司。

子公司：是指汉枫缓释肥料有限公司

子公司股权：是指卖方所持有的子公司100%的股权。

协议书：是指卖方与买方签订的，关于转让卖方持有

的子公司股权的《股权转让协议书》。

接管人：安永有限公司（作为加拿大汉枫常绿有限公

司的接管人。）

二、本所出具法律意见书是基于： 

1、本所对协议书的审阅。

1
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2、接管人方面姚亮先生的介绍：截止本法律意见书的

日期，买方尚未按协议书的约定支付总价款的15%，       

即37,200,000元人民币或等值美元（“15%中期付款”），

而该15%中期付款按协议书本应于2014年9月3日前支付。 

三、本所出具法律意见书的主要法律依据： 

1、《中华人民共和国合同法》

2、《中华人民共和国公司法》

3、《中华人民共和国外资企业法》等相关中国法律法

规

四、本所针对协议书的法律意见

（一）关于法律适用。协议第八条约定：“双方同意

适用中华人民共和国法律解决。”

（二）卖方将其持有的子公司的100%股权，有偿转让

给买方不违反中国法律的强制性规定。

卖方系在加拿大合法注册并有效存续的股份有限公司

，是子公司的合法股东，其合法持有子公司100%股权。买

方系在中国合法注册并有效存续的有限责任公司。卖方将

其持有的子公司股权有偿转让给买方的股权转让行为，不

违反《中华人民共和国公司法》、《中华人民共和国外资

企业法》等中国法律的强制性规定。
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（三）鉴于买方未按照协议书约定履行付款义务，存

在违约行为，按照中国法律规定及协议约定，卖方有权保

留买方已支付的协议价款，并有权追究买方的违约责任。

1、买方没有按照协议书条款3.3.3要求, 

在法院批准该协议后的10个工作日内支付15%中期付款。根

据《中华人民共和国合同法》第六十七条之规定：“当事

人互负债务，有先后履行顺序，先履行一方未履行的，后

履行一方有权拒绝其履行要求。先履行一方履行债务不符

合约定的，后履行一方有权拒绝其相应的履行要求”。卖

方可依据此原则，行使先履行抗辩权，暂不履行向审查批

准机关报批的协议约定义务。

2、协议书条款第3.3.3约定：“卖方股东会批准或法

庭批准本次股权交易后十个工作人内，买方再向卖方支付

总价款的15%，即37,200,000元人民币或等值美元（按付款

之日中国人民银行公布的基准汇率折算）”。买方有义务

按照上述协议条款的约定向卖方支付相应的价款。我所从

姚亮先生处得知：安大略省高级法院于2014年8月20日批准

了该股权交易，买方15%的中期付款应于2014年9月3日前支

付完毕。对于买方未按照协议约定履行付款义务的行为，

按照中国法律规定属于违约行为，应承担违约责任。
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3、第3.3.2约定：买方所支付的5%的价款为履约保证

金，如果买方未能按照协议的条款规定完成该交易，卖方

有权保留该履约保证金。

4、协议7.3约定：因买方不按时支付本协议约定的股

权转让款，每迟延付款一天买方应向卖方支付应付未付款

额每日0.0006%的违约金，迟延履行达到30日时，卖方有权

解除本协议并不再退还买方之前已支付的所有款项。

5、《中华人民共和国合同法》第一百零七条规定：当

事人一方不履行合同义务或者履行合同义务不符合约定的

，应当承担继续履行、采取补救措施或者赔偿损失等违约

责任。

（四）、综上，本所律师认为：

对于买方支付的总价款5%的履约保证金，卖方有权保

留。

谨致 

商祺！ 

黑龙江宏珲律师事务所 

2015年09月23日 
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中文翻译 
 
 2015 年 8 月 25 日 

     鹏程肥业有限公司 
 

尊敬的相关人士： 

 

贵司日期为 2015 年 7 月 28 日的邮件已收悉。请在此记录在案，我司不同意贵司提出的任何有关

我司行为的指责和要求。恰恰相反，贵司反复多次地违反了贵司在股权转让协议中所作的陈述和

约定，包括但不仅限于： 

1. 股权转让协议第 2.2.2 条，贵司作出了陈述和保证有足够的现金可用来收购股权，并保证贵

司将支付购买价款。但此陈述显然不正确，而且贵司多次违反了保证按股权转让协议要求支付

购买价款的义务。 

2.第一笔购买价款 5%的订金未按股权转让协议要求按时支付，该款项最终逾期 9 日支付。 

3.第二笔购买价款 15％的款项至今仍未按股权转让协议要求支付。 

4.贵司一再违反托管账户协议项下的条款，其中包括贵司应及时存入托管款项的初始义务。 

我司为履行义务所采取的行动，以及我司为了协助贵司完成股权转让所作的商业上合理的努力都

有据可查。 我司坚决反对任何指称我司有任何未履行义务的说法。 

请知悉，贵司违反了股权转让协议，并有责任赔偿由于贵司违约给我司所造成的经济损失。此外，

我司有权保留贵司支付的 5％的履约保证金款，已存入托管账户的款项必须保留在托管账户直至

股权转让交易按照股权转让协议完成。我司将严格地行使我司的权利以挽回这些经济损失。 

 

安永有限公司 

作为接管人代表汉枫常绿有限公司 

 

姓名：Murray McDonald 

职务：总裁 
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  ERNST & YOUNG INC.

  Court Appointed Receiver & Manager of

  Hanfeng Evergreen Inc. ‐ CAD

  TRUST ACCOUNT RECONCILIATION

  FOR THE PERIOD August 20, 2014 to September 20, 2015

   Note Cumulative to

   September 20, 2015

  Receipts:

   Funds from Co. ‐ USD AC 2,168,335.51

   Funds from Co. ‐ CAD AC 1,297,578.56

   Pre‐Appointment HST Refunds 259,962.78

   HST Refunds 106,440.67

   Interest Earned 21,893.25

   Income Tax Refund 3,589.16

   Insurance Refund 511.02

HST Refund Interest 395.24

   Petty Cash on Hand 46.20

   Total Receipts $ 3,858,752.39

  Disbursements:

   Board Compensation Payments 1 500,000.00

   Receiver Fees 2 425,000.00

   Legal & Advisory Fees ‐ Canada 3 217,724.58

   Transfer to Hanfeng USD Account 150,000.00

   HST Paid 90,324.03

   Contractor Payments & Expenses 4 74,681.67

   Pre‐filing Source Deductions 44,168.64

   Lease Expenses 5 19,023.46

   Other Out‐of‐Pocket Disbursements 431.72

   Legal Disbursements 6,164.74

   Deemed Trust 3,754.79

   Shareholder Services 2,542.39

   Advertising 9,143.64

   Web Site Services 650.00

   Storage and Security 572.59

Insurance 255.51

Telephone 234.90

   Registrar's Fees 70.00

   Bank Charges 62.21

   Total Disbursements $ 1,544,804.87

   Excess Receipts over Disbursements $ 2,313,947.52

  Represented By:

   Current Account $ 2,313,947.52



  ERNST & YOUNG INC.

  Court Appointed Receiver & Manager of

  Hanfeng Evergreen Inc. ‐ USD

  TRUST ACCOUNT RECONCILIATION

  FOR THE PERIOD August 20, 2014 to September 20, 2015

   Note Cumulative to

   September 6, 2015

  Receipts:

Funds from Co. USD AC 215,067.50

   Funds from CAD Receiver A/C 118,897.29

   Total Receipts $ 333,964.79

  Disbursements:

   Legal & Advisory Fees ‐ China 4 149,457.52

   Pre‐ Appointment Due Diligence Fees 124,000.00

HST Paid 18,964.79

VAT ‐ China 6,780.14

   Bank Charges 461.54

   Total Disbursements $ 299,663.99

   Excess Receipts over Disbursements $ 34,300.80

  Represented By:

   Current Account $ 34,300.80



Hanfeng Evergreen Inc. (the “Company”) 
Cumulative Combined Receipts and Disbursements 
For the Period August 20, 2014 to September 20, 2015 
Notes 
 

 
1. Board Compensation Payments – This represents payments to the former independent 

directors of the Company, which are described in detail in the affidavit of Jonathan 
Pollack, sworn August 13, 2014 and filed in support for an application brought by the 
Company for the Court Order issued August 20, 2014 in respect of the Receiver 
appointment.  
 

2. Receiver Fees – Receiver fees represent professional fees paid to the Receiver.  
 

3. Legal & Advisory Fees – Legal & advisory fees include fees paid to the Receiver’s 
counsel and advisors in Canada and in China as described in the Third Report.   
 

4. Contractor Payments & Expenses – All employees of the Company were terminated 
and/or deemed terminated as of August 20, 2014. The Receiver engaged certain 
employees on a contract basis to assist with various tasks in the Receivership 
Proceedings. These payments represent payments and reimbursements to these 
contractors (including Mr. Yu Xinduo).  
 
In November, 2014, the Receiver discontinued the monthly pay arrangement and entered 
into a new contract with Mr.Yu, which provides for a contingent payment of $55,000 
upon the closing Share Transfer Transaction.  
 

5. Lease Expense – Lease expenses relate to the costs of the post-filing occupation and 
termination of the lease of the Company’s Toronto office.  
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