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Heilongjiang Higher People's Court of the People’s Republic of China 

Civil Judgment 

(2017) Heiminzhong No. 270 

Appellant (the defendant in the first instance): Hanfeng Evergreen Inc., Canada, address: Toronto, Ontario, 
Canada. 

Designated Agent Ad Litem: Guan Liu, lawyer from Heilongjiang Honghui Law Firm. 

Appellee (the plaintiff in the first instance): Harbin Pengcheng Fertilizer Industry Co., Ltd., located at No. 28 
Shangwu Road, Shangzhi Town, Shangzhi City, Heilongjiang Province, China. 

Legal Representative: Zhang Min, General Manager of the company. 

Designated Agent Ad Litem: Li Xinyi, lawyer from Beijing Dacheng (Harbin) Law Firm. 

Designated Agent Ad Litem: Sheng Yutao, lawyer from Beijing Dacheng (Harbin) Law Firm. 

Defendant in the First Instance: Ernst & Young Inc., located at No. 222, Bay Street, Toronto, Canada. 

Person-in-Charge: Murray A. McDonald, Chairman of this company. 

Designated Agent Ad Litem: Jiao Kaijun, lawyer from Heilongjiang Honghui Law Firm. 

Defendant in the First Instance: Hanfeng Slow Release Fertilizer Co., Ltd., located at No.1 Hanfeng Road, 
Shangzhi Economic Development Zone, Heilongjiang Province, China. 

Legal Representative: Yu Xinduo, Chairman of this company. 

Defendant in the First Instance: Yu Xinduo, male, born on June 15, 1952, Han Nationality, Chairman of Hanfeng 
Slow Release Fertilizer Co., Ltd., address: 3-6, No. 38 Lianqing Lane, Zhongshan District, Dalian City, Liaoning 
Province, China. 

The Appellant Hanfeng Evergreen Inc., Canada (hereinafter referred to as Hanfeng Evergreen Inc.), declines to 
accept the Civil Judgment with a number of (2015) Hashewaishangchuzi No. 7 passed by Harbin Intermediate 
People's Court in respect of the equity transfer contract dispute case involving the Appellee Harbin Pengcheng 
Fertilizer Industry Co., Ltd. (hereinafter referred to as Pengcheng Fertilizer Industry Co., Ltd. ) and the defendants  
in the first instance, i.e. Ernst & Young Inc.(hereinafter referred to as Ernst & Young Inc.), Hanfeng Slow Release 
Fertilizer Co., Ltd. (hereinafter referred to as Hanfeng Fertilizer Co., Ltd.) and Yu Xinduo, and hereby files the 
appeal to the court. After case filing on May 15, 2017, the court formed collegial panel in accordance with the 
laws and tried the case in public session. Appearing at the court for debate were Guan Liu, designated agent ad 
litem of the Appellant Hanfeng Evergreen Inc., Li Xinyi and Sheng Yutao designated agents ad litem of the 
Appellee Pengcheng Fertilizer Industry Co., Ltd. and Jiao Kaijun, designated agent ad litem of Ernst & Young Inc. 
as the defendant in the first instance. The defendants in the first instance Hanfeng Fertilizer Co., Ltd. and Yu 
Xinduo failed to appear at the court for debate after being summoned by the court by law to appear. The case has 
now come to a close. 

The appeal of Hanfeng Evergreen Inc.: to quash Items 1 and 2 in the first-instance judgment, amend the judgment 
by law to require Pengcheng Fertilizer Industry Co., Ltd. to fulfill its contractual obligations under the Equity 
Transfer Agreement and pay Hanfeng Evergreen Inc. the amount for the equity transaction, and to reject the claims 
laid by Pengcheng Fertilizer Co., Ltd. in the first instance. Facts and Reasons: 1. Law application mistake in the 
first instance, the fact finding mistake in the first-instance judgment concerning "the conclusion of Equity Transfer 
Agreement” by law and its failure to become effective, the agreement that failed to become effective not being 
legally binding on both parties to the agreement”. According to the provisions of Article 8 of the Contract Law of 
the People's Republic of China (hereinafter referred to as the "Contract Law"),  a contract concluded by law shall 
be legally binding on the parties to the contract, and the parties shall fulfill their obligations as agreed in the 
contract and shall not change or cancel the contract arbitrarily. The conclusion of a contract shall be based on the 
mutual agreement of parties to the contract. 2. Unclear fact-finding in the first instance. First, it is only found that 
Hanfeng Evergreen Inc. failed to perform approval obligations, but it is not found that Pengcheng Fertilizer Co., 
Ltd. breached the agreement. In the first-instance judgment, the provisions of Article 5 of the Provisions of the 
Supreme People's Court on Several Issues Concerning the Trial of Disputes Involving Foreign-Invested 
Enterprises were misquoted. Actually, Pengcheng Fertilizer Co., Ltd. neither fulfilled its obligation of paying 15% 
of the total transaction amount to Hanfeng Evergreen Inc. as agreed in the Equity Transfer Agreement nor fulfilled 
its obligation of depositing a trust fund of 37.20 million Yuan in the custodian account in the custodian bank 
according to the Transaction Funds Trusteeship Agreement, constituting its violation, based on which Hanfeng 
Evergreen Inc. can exercise its counterargument right for security. Second, the provisions of Article 1 of the 
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Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Disputes Involving Foreign-
Invested Enterprises were not fully quoted. According to the provisions of this article, the fact that a contract has 
been determined not to have entered into effect due to its not having been approved shall not affect the 
performance by the concerned parties of the provisions of the contract on their approval obligations or the validity 
of the provisions specified therein relating to their approval application obligations.  

Pengcheng Fertilizer Co., Ltd. contends: clear fact finding in the first-instance judgment and correct law 
application. The Equity Transfer Agreement has signed and even though the transfer contract hasn't been 
approved, it should be deemed that the "Approval Application” obligation has been generated since the contract 
was concluded. The party with the approval application obligation should have perform such obligation 
immediately after the contract was concluded, or the parties concerned might maliciously prevent the contract 
from taking effect by not assisting in handing the "Approval Application" procedures after obtaining the transfer 
amount. According to the definite relevant provisions of the Supreme People's Court, for a contract that can 
become effective only after approval procedures are handled, if the approval procedures have been handled before 
the closing of arguments in the court of first instance, the contract shall be deemed to be effective. 

Ernst & Young Inc. contends that according to the court order made by Ontario Supreme Court, Canada, Ernst & 
Young Inc., as the "Receiver" of Hanfeng Evergreen Inc., shall not have any responsibility or obligation. Ernst & 
Young Inc. is not a party to the Equity Transfer Agreement or the Transaction Funds Trusteeship Agreement, and it 
shall not fulfill any contractual obligations or assume any liability. 

The claims laid by Pengcheng Fertilizer to the court of first instance: 1. to terminate the Equity Transfer 
Agreement  2. to require Hanfeng 
Evergreen Inc., Ernst & Young Inc., Hanfeng Fertilizer Company and Yu Xinduo to return the 5% of the transfer 
amount that has been paid, i.e. 12.4 million Yuan, pay interests of 652170 Yuan for the period from the date of 
account transfer to the date of litigation based on the loan interest rate released by the People's Bank of China for 
the corresponding period repayment and continue to pay the interests for the period from the date of litigation to 

 3. the litigation costs should be borne by Hanfeng Evergreen Inc., Ernst & Young Inc., 
Hanfeng Fertilizer Company and Yu Xinduo. 

Fact found by the court of first instance: on August 8, 2014, Pengcheng Fertilizer Co., Ltd. signed the Equity 
Transfer Agreement with Hanfeng Evergreen Inc., in which both parties agreed that Pengcheng Fertilizer Co., Ltd. 
shall acquire 100% of the equity of Hanfeng Fertilizer Company, a wholly-owned subsidiary of Hanfeng 
Evergreen Inc., with the total transfer price being 248 million Yuan, 198.4 million Yuan (80% of the total transfer 
price) of it to be paid by cash remittance to the account designated by Hanfeng Evergreen Inc., the remaining 
amount of 49.6 million Yuan (20% of the total transfer price) to be paid in the form of payment undertaking letter 
issued by Pengcheng Fertilizer Co., Ltd. Within 7 working days after the signing of this agreement, Pengcheng 
Fertilizer Co., Ltd. shall pay 5% of the total transfer price, i.e. 12.40 million Yuan to Hanfeng Evergreen Inc. as 
perfo
this agreement, besides enjoying remedial measures according to relevant legal provisions, Hanfeng Evergreen 
Inc. shall have the right to remain the performance bond. As agreed in the agreement, Pengcheng Fertilizer Co., 
Ltd. shall pay another 15% of the total transfer price, i.e. 37.20 million Yuan or equivalent amount in US dollars 
within ten working days after this equity transaction being approved by the shareholders' meeting of Hanfeng 
Evergreen Inc. or by the court. Within ten working days after this transaction is completed (As agreed in Article 
1.6 of this agreement, this transaction shall be deemed completed when Hanfeng Evergreen Inc. has changed the 
subject of this agreement that is registered in Harbin Municipal Administration for Industry and Commerce to 
registration under the name of Pengcheng Fertilizer Co., Ltd. or a subsidiary designated by Pengcheng Company), 
Pengcheng Fertilizer Co., Ltd. shall pay the rest 80% of the total price, of which 60% shall be paid in cash to the 
account designated by Hanfeng Evergreen Inc. and 20% shall be in the form of the payment undertaking letter 
attached to this agreement. 

After the signing of agreement, on August 20, 2014, the Commercial Case Court of Ontario Superior Court, 
Canada approved the abovementioned Equity Transfer Agreement.  

On August 28, 2014, Pengcheng Fertilizer Co., Ltd. entrusted Greentown Henderson (Group) Co., Ltd., which is 
outside the case, to remit 2,000,140 US dollars (both parties recognized that this sum was the 12.4 million Yuan 
performance bond involved in this case) to Hanfeng Evergreen Inc. After that, due to the restrictions by the 
provisions of foreign exchange control, Pengcheng Fertilizer didn't pay any amount to Hanfeng Evergreen Inc. 

On February 13, 2015, Pengcheng Fertilizer Co., Ltd. signed the Transaction Funds Trusteeship Agreement with 
Yu Xinduo, authorized representative of Hanfeng Evergreen Inc. and Harbin Branch of China Minsheng Banking 
Corp. Ltd., and Pengcheng Fertilizer Co., Ltd. deposited trust funds of 10 million Yuan in the custodian bank. This 
sum hasn't been remitted to Hanfeng Evergreen Inc. and has been recovered by Pengcheng Fertilizer Co., Ltd.  
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 & Young Inc. is a 
Co., Ltd. is a legally registered 

and validly existing limited liability company in the People's Republic of China. On August 20, 2014, Ontario 
Supreme Court, Canada, made a court order (appointment order) appointing Ernst& Young Inc. as the receiver and 
custodian (referred to as the "Receiver") of all assets, undertakings or properties acquired by the business operated 
by Hanfeng Evergreen Inc. or used relating to this business. 

The court of the first instance is of the opinion that Hanfeng Evergreen Inc. and Ernst &Young Inc. are both 
legally registered and validly existing companies  in Canada and their litigation against Pengcheng Fertilizer Co., 
Ltd. has arisen from the equity transfer dispute is a foreign-related civil litigation. According to the provisions of 
Article 259 of the Civil Procedure Law of the People's Republic of China, the provisions of the foreign-related 
civil procedures in the Civil Procedure Law of the People's Republic of China shall apply to a foreign-related civil 
litigation in the territory of the People's Republic of China in terms of procedures. Pengcheng Fertilizer Co., Ltd. 
and Hanfeng Evergreen Inc. have neither reached a jurisdiction agreement concerning the contract dispute nor 
chosen a law applicable to the contract dispute through consultation. However, as the residence of Hanfeng 
Fertilizer Company, one of the four defendants, is in Shangzhi City, Heilongjiang Province, the People's Republic 
of China, according to Article 21 of the Civil Procedure Law of the People's Republic of China and Article 1 of 
the Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Disputes Involving 
Foreign-Invested Enterprises, the court of the first instance has jurisdiction over this case. As the contract 
involved in this case is performed in e territory of the People's Republic of China, according to the provisions in 
the closest connection principle in Item 2 of Article 145 of the General Rules of the Civil Law of the People's 
Republic of China, Chinese laws are applicable to this case in terms of entity. 

Based on the summarized plea claims of both sides, the dispute focuses are as follows: 1. whether the Equity 
Transfer Agreement signed between Pengcheng Fertilizer Co., Ltd. and Hanfeng Evergreen Inc. meet the statutory 

these four defendants should 
bear. The Equity Transfer Agreement signed between Pengcheng Fertilizer Co., Ltd. and Hanfeng Evergreen Inc. 
on August 8, 2014 is the expression of the true intention of both sides, so this agreement was established by law. 
According to the provisions in Article 1 of the Provisions of the Supreme People's Court on Several Issues 
Concerning the Trial of Disputes Involving Foreign-Invested Enterprises, "Contracts entered into by the parties to 
an FIE during the course of its establishment, or upon later changes to the FIE or at any other such time, which, in 
accordance with applicable laws and administrative regulations, shall become effective only approval by the FIE 
examination and approval authority (the FIE Approval Authority), shall come into effect on the date of such 

become valid." Hanfeng Fertilizer Company is a foreign-invested company, and the agreement signed between 
Pengcheng Fertilizer and Hanfeng Evergreen Inc. concerning the transfer of the equity of Hanfeng Fertilizer 
Company shall become effective after approval is obtained from the examination and approval authorities by law. 
Currently, as this agreement hasn't been approved by the examination and approval authorities yet, it hasn't 
become effective, so this agreement which is not in force is not legally binding on either party to the agreement. 
According to the provisions, Hanfeng Evergreen Inc., as the equity transferor, and the foreign-invested enterprise 
Hanfeng Fertilizer Company involved in this case, shall have the obligation to submit for approval, but they 
haven't performed their obligations to submit to the examination and approval authorities for approval. According 
to Article 5 of the Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Disputes 
Involving Foreign-Invested Enterprises, "After the conclusion of a foreign-invested enterprise equity transfer 
contract, if the transferor and the foreign-invested enterprise fail to fulfill the obligation of obtaining the approval 
or fail to do so within a reasonable time limit after receiving an exigent notice form the transferee, and the 
transferee files a request with the court to resolve the contract and requires the transferor to return the transfer 
price paid or compensate for the actual losses caused thereto due to its failure to fulfill the obligation of obtaining 
the approval, the people's court shall uphold such request," the court shall uphold the equity transferee Pengcheng 
Company's request to terminate the contract and require the transferor Hanfeng Evergreen Inc. to return the paid 
equity transfer amount and compensate for the interest losses incurred from this. As for the issue concerning the 
starting time for interest calculation, as mentioned above, the Equity Transfer Agreement hasn't become effective 
yet, Hanfeng Evergreen Inc. has no legal basis for occupation and use of the 12.4 million Yuan involved in this 
case. As this amount was paid on August 28, 2014, the interest shall be calculated starting from the day after this 
date. As for the issue whether Ernst & Young Inc., Hanfeng Fertilizer Company and Yu Xinduo should bear joint 
and several liabilities, as Ernst & Young Inc. is the receiver and custodian of the properties of Hanfeng Evergreen 
Inc., Hanfeng Fertilizer Company is the target company of the equity transfer involved in this case, and Yu 
Xinduo is the authorized signatory of Hanfeng Evergreen Inc., one party to the Equity Transfer Agreement 
involved in this case and the legal representative of Hanfeng Fertilizer Company, these three parties are not 
relative persons of the contract involved in this case or the third persons that should assume relevant liabilities 
according to legal provisions and contract provisions, there is no basis for Pengcheng Fertilizer Co., Ltd.'s claim 

33



that Ernst & Young Inc., Hanfeng Fertilizer Company and Yu Xinduo should bear joint and several repayment 
liabilities. Therefore, the court shall not uphold it. According to Article 32 of the Contract Law of the People's 
Republic of China, Articles 1 and Article 5 of the Provisions of the Supreme People's Court on Several Issues 
Concerning the Trial of Disputes Involving Foreign-Invested Enterprises and Article 259 of Civil Procedure Law 
of the People's Republic of China, the judgment is as follows: 1. The Equity Transfer Agreement signed on August 
8, 2014 between the plaintiff Harbin Pengcheng Fertilizer Industry Co., Ltd. and the defendant Hanfeng Evergreen 

12.4 million Yuan and interest (based on the 12.4 million Yuan, calculated on the basis of the benchmark interest 
rate for the loan of the same kind over the same period that was released by the People's Bank of China, starting 
from August 29, 2014 to the actual repayment date within the automatic fulfillment period determined by this 

 The other claims of Pengcheng Fertilizer Co., Ltd. shall be rejected.  

During the second trial of the court, Pengcheng Fertilizer Co., Ltd. submitted the industrial and commercial 
registration file of Hanfeng Fertilizer Company and the approval document (hajingheshenfa (2006) No. 26) of 
Harbin Economic Cooperation and Promotion Bureau, with the aim to prove that Hanfeng Fertilizer Company's 
equity transfer was approved by Harbin Economic Cooperation and Promotion Bureau, so the equity transfer 
involved in the case shall also become effective after being approved by Harbin Economic Cooperation and 
Promotion Bureau.  

The cross-examination opinion of Hanfeng Evergreen Inc. on the evidence: no objection to the authenticity of the 
evidence, but it has nothing to do with this case. The object involved in the approved document is not a party 
involved in this case, and the approval content is relating to joint-venture -related matters, but not the equity 
transfer involved in this case.  

The court's certification opinion: The evidence presented by Pengcheng Fertilizer Co., Ltd. can prove that 
Hanfeng Fertilizer Company obtained the approval of Harbin Economic Cooperation and Promotion Bureau for 
equity transfer to other companies, but that it has nothing to do with the equity transfer involved in this case. As it 
lacks relevance to this case, the court shall not adopt it. 

Hanfeng Evergreen Inc. and Ernst & Young Inc. didn't submit new evidence to the court. 

It is found in the second instance that on August 8, 2014, Hanfeng Evergreen Inc. (Party A) signed the Equity 
Transfer Agreement with Pengcheng Fertilizer Co., Ltd. (Party B), based on which the payment method and time 
are agreed as follows: Article 3.3.1: Within 7 working days after the signing of this agreement, Party B shall pay 
Party A 5% of the total transfer price, i.e. 12.40 million Yuan or equivalent amount in US dollars (calculated on 
the basis of the benchmark interest rate released by the People's Bank of China on the date of payment) Article 
3.3.2: According to the parts relating to payment in Articles 3.3.1, Party A shall use it as performance bond. if 
Party B fails to complete this transaction according to the terms of this agreement, besides enjoying remedial 
measures according to relevant legal provisions, Party A shall have the right 
Article 3.3.3: Party B shall pay Party A another 15% of the total transfer price, i.e. 37.20 million Yuan or 
equivalent amount in US dollars within ten working days after this equity transaction being approved by Party A's 
shareholder meetings or by the court. Within ten working days after this transaction is completed, Party B shall 
pay Party A the rest 80% of total transfer price, i.e. 198.4 million Yuan or equivalent amount in US dollars. The 
equity transfer approval application and procedures to go through are agreed as follows: Article 3.4.1: Within 45-
60 days after agreement signing, Party A shall be responsible for organizing the convening of Party A's 
shareholders' meeting to seek the shareholders' consent to complete this transaction or Party A shall seek approval 
from a Canadian court to complete this transaction. Party A was schedule to seek approval from a Canadian court 
to complete this transaction within two weeks after signing the agreement : 
within 30 working days after this transaction is approved by Party A's shareholders' or by the court, Party A shall 
make commercially reasonable efforts to assist Party B in completing the reorganization of the board of the 

Article 3.4.4: Within 3 days 
after completing all legal documents for the equity transfer as agreed in Article 3.4.3, Party A shall submit to the 
examination and approval authorities for approval and assist Party B in handling equity transfer registration with 
relevant authorities in a timely manner according to Chinese laws and regulations. 

On February 11, 2015, Harbin Branch of China Minsheng Banking Corp. Ltd., as the trustee, signed the 
Transaction Funds Trusteeship Agreement with the Buyer Pengcheng Fertilizer Co., Ltd. and the Seller Hanfeng 
Evergreen Inc., with the main contents as follows: the Buyer shall open a RMB custodian bank in the custodian 
bank and the Seller shall open a receiving account to receive the fund paid from the custodian  5 
business days after signing of the agreement, the Buyer shall deposit 37.20 million (the first sum of trust fund) 
Yuan in the custodian account and within 10 business days after the updated business license is issued, the Buyer 
shall deposit 148.8 million Yuan (the second sum of trust fund ) 
be used to pay the transfer account under the transaction contract and shall not be used to make payment  for other 

34



purposes with the unanimous consen
the receiving account, the Seller shall have no obligation to submit application for updating the business license, 
and before the second sum of trust fund is paid to the receiving bank, the Seller shall have the right to retain all 
equity transfer approvals and the original of the updated business license. After agreement signing, Pengcheng 
Fertilizer Co., Ltd. paid 10 million Yuan to the custodian account and failed to pay the remaining 27.20 million 
Yuan. 

In the second trial, Pengcheng Fertilizer Co., Ltd. asserted that the reason that it failed to pay the first sum of trust 
fund in full amount was that Hanfeng Evergreen Inc. didn't fulfill the approval application procedures and 
Pengcheng Fertilizer Co., Ltd. was worried that continuing to make payment might cause loss to itself.  

In the second trial, Hanfeng Evergreen Inc. clearly agreed to Pengcheng Fertilizer Co., Ltd.'s claim to terminate 
the contract but thought that it had right to remain the performance bond of 12.4 million Yuan paid by Pengcheng 
Fertilizer Co., Ltd. as agreed in the contract.  

In addition, the other facts found by the court in the second instance are consistent with the facts affirmed in the 
first-instance judgment.  

The court is of the opinion that based on the plea claims of both sides, the focus issue disputed in this case lies in 
whether Hanfeng Evergreen Inc. has the right to exercise the counterargument right for security. 

It is stipulated in Article 67 of the Contract Law of the People's Republic of China, "Where both parties have 
obligations toward each other and there is an order of priority in respect of the performance, and the party who is 
to perform first fails to perform, the party who is to perform later has the right to reject the other party’s demand 
for performance. If the performance of the obligations of the party who is to perform first is not in conformity 
with the agreement, the party who is to perform later has the right to reject the other party’s demand for 
corresponding performance." As agreed in the Equity Transfer Agreement, Pengcheng Fertilizer Co., Ltd. shall pay 
15% of the total price, i.e. 37.20 million Yuan within ten working days after Hanfeng Evergreen Inc.'s application 

Evergreen Inc. shall assist Pengcheng Fertilizer Co., Ltd. in completing the reorganization of the board of the 

all legal documents for the equity transfer, Hanfeng Evergreen Inc. shall submit to the examination and approval 
authorities for approval and assist Pengcheng Fertilizer Co., Ltd. in handling equity transfer registration with 
relevant authorities in a timely manner according to Chinese laws and regulations. Based on which it can be 
concluded that the performance order as agreed by two sides is as follows: Hanfeng Evergreen Inc. to obtain the 
Canadian court's approval of this equity transaction - Pengcheng Fertilizer Co., Ltd. to pay Hanfeng Evergreen 
Inc. a transfer amount of 37.2 million Yuan - Hanfeng Evergreen Inc. to assist Pengcheng Fertilizer Co., Ltd. in 
completing the reorganization of the board of the directors of the target company and signing all legal documents 
for equity transfer - Hanfeng Evergreen Inc. to apply to the approval authorities for approval of this equity 
transaction act. However, Pengcheng Fertilizer Co., Ltd. neither paid 15% of the equity transfer amount at the 
time as agreed in the Equity Transfer Agreement nor paid the first sum of trust fund in full amount at the time as 
agreed in the Transaction Funds Trusteeship Agreement, failing to perform its obligations as agreed first, so 
Hanfeng Evergreen Inc. shall have the right to refuse to fulfill its obligation to apply to the approval authorities for 
approval as required by Pengcheng Fertilizer Co., Ltd. As agreed in the Equity Transfer Agreement, if Pengcheng 
Fertilizer Co., Ltd. fails to complete the transaction as agreed in the agreement, Hanfeng Evergreen Inc. shall have 
the right to retain the performance bond of 12.4 million Yuan. Therefore, Pengcheng Fertilizer Co., Ltd. 
[Translator note: - the court decision appears to have mixed these two entities in this place] has no rational reason 
to require Hanfeng Evergreen Inc. to return the performance bond and the court shall not uphold it. Pengcheng 
Fertilizer Co., Ltd's refuse to pay its first sum of equity transfer amount due to Hanfeng Evergreen Inc.'s failure to 
go through application approval procedures is the claim of unsafe right of defense, and the court shall not uphold 
it due to the lack of legal basis. In view of the fact that Hanfeng Evergreen Inc. agreed to Pengcheng Fertilizer 
Co., Ltd.'s claim to terminate the Equity Transfer Agreement in the litigation of second instance, the court shall 
uphold it. 

In September 2016, the Standing Committee of the National People's Congress (NPC) made the Decision on 
Amending Four Laws including the Law of the People's Republic of China on Foreign-Capital Enterprises, 
subjecting the formation or modification of foreign-funded enterprise which doesn't involve the implementation of 
special access management measures as prescribed by the state to recordation administration in lieu of approval. 
The recordation administration is different from administrative license, and it is informative recordation, not a 
prerequisite for foreign-funded enterprises handling establishment and modification procedures. According to the 
provisions of the Interim Measures of the Administration of Establishment and Modification Registration of 
Foreign-Funded Enterprises released by Commerce Department on October 2016, the establishment and 
modification of the foreign-funded enterprises not involved in restricted or prohibited industries specified in the 
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Catalogue for the Guidance of Foreign Investment Industries shall not be submitted to the examination and 
approval authorities for approval again. Therefore, the equity modification involved in this case does not require 
the approval from the examination and approval authorities. That the Equity Transfer Agreement was affirmed to 
be invalid in the first-instance judgment due to not being approved by the examination and approval authorities is 
a law application error.  

To sum up, the fact of unclear fact-finding and wrong law application in the first-instance judgment shall be 
correct. Hanfeng Evergreen Inc.’s reason for appeal is tenable, so the court shall uphold its appeal. According to 
the provisions of Item 2, Section 1, Article 170 of the Civil Procedure Law of the People’s Republic of China, the 
default judgment is as follows:  

1. To maintain Item 1 of the Civil Judgment (2015) Hashewaishangchuzi No. 7 of Harbin Intermediate People's 
Court  

2. To modify Items 2 and 3 of the Civil Judgment (2015) Hashewaishangchuzi No. 7 of Harbin Intermediate 
People's Court as reject the other claims of Harbin Pengcheng Fertilizer Co., Ltd.  

The fees of 200,226.04 Yuan for accepting the case in the first instance and second instance and the property 
preservation fees of 5,000 Yuan shall be borne by Harbin Pengcheng Fertilizer Co., Ltd.  

This judgment shall be final judgment.  

 

 

Presiding Judge: Ma Wenjing 

Judge: Bao Xuejing 

Judge: Li Rui 

 

 

 

 

 

September 18, 2017 

Judgment Assistant: Fu Xingchi 

Court Clerk: Lv Jinling 

 

This copy is the same as the original. 

Heilongjiang Higher People's Court 
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This is Appendix “F” to the 

Supplement to the 

Fifth Report of the Receiver 

dated November 13, 2017



 

Court File No. CV16-11325-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

B E T W E E N : 

ERNST & YOUNG INC.  
in its capacity as Court Appointed Receiver 

of HANFENG EVERGREEN INC. 
Plaintiff 

- and - 

YU XINDUO and LEI LI 
Defendants 

AMENDED STATEMENT OF CLAIM 

TO THE DEFENDANT 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 
plaintiff.  The claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer 
acting for you must prepare a statement of defence in Form 18A prescribed by the Rules 
of Civil Procedure, serve it on the plaintiff's lawyer or, where the plaintiff does not have 
a lawyer, serve it on the plaintiff, and file it, with proof of service, in this court office, 
WITHIN TWENTY DAYS after this statement of claim is served on you, if you are 
served in Ontario. 

If you are served in another province or territory of Canada or in the United 
States of America, the period for serving and filing your statement of defence is forty 
days.  If you are served outside Canada and the United States of America, the period is 
sixty days. 

Instead of serving and filing a statement of defence, you may serve and file a 
notice of intent to defend in Form 18B prescribed by the Rules of Civil Procedure.  This 
will entitle you to ten more days within which to serve and file your statement of 
defence. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 
IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL 
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL 
LEGAL AID OFFICE. 
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IF YOU PAY THE PLAINTIFF'S CLAIM, and $4,000.00 for costs, within the time 
for serving and filing your statement of defence, you may move to have this proceeding 
dismissed by the court.  If you believe the amount claimed for costs is excessive, you 
may pay the plaintiff's claim and $400.00 for costs and have the costs assessed by the 
court. 

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it 
has not been set down for trial or terminated by any means within five years after the 
action was commenced unless otherwise ordered by the court. 

Date November 2, 2017 Issued by  
  Local registrar 
 

Address of 
court office 

330 University Avenue 
7th Avenue 
Toronto, Ontario 

 

TO: YU XINDUO 
306 Russell Hill Road 
Toronto, ON M4V 2T6 

LEI LI 
 306 Russell Hill Road 
 Toronto, ON  M4V 2T6 
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CLAIM 

1. The plaintiff claims: 

(a) as against the Defendant, Yu Xinduo (“Yu”): 

(i) restitution or damages, in the amount of Canadian currency 

sufficient to purchase Chinese Yuan Renminbi (RMB) 630,000,000 

for breach of fiduciary duties owed to Hanfeng Evergreen Inc., 

fraud, conversion or unjust enrichment;  

(ii) damages for breach of fiduciary duty in an amount of Canadian 

currency sufficient to purchase RMB 235,600,000; 

(b) as against the Defendant, Lei Li (“Lei”): 

(i) restitution or damages, in the amount of Canadian currency 

sufficient to purchase RMB 630,000,000 for knowing assistance 

and knowing receipt;

(b) as against the Defendant, Lei Li (“Lei”): 

(i) restitution or damages, in the amount of Canadian currency 

sufficient to purchase RMB 630,000,000 for knowing assistance of 

breach of fiduciary duty;

(c) as against both Defendants, jointly and severally: 

(i) damages for fraudulent misrepresentation in an amount of 

Canadian currency sufficient to purchase RMB 235,600,000; 

(ii) a declaration that all monies belonging to Hanfeng Slow-Release 

Fertilizer Co., Ltd. and wrongfully obtained by Yu and/or held 

by Lei are held in a constructive trust in favour of the Plaintiff; 

(iii) aggravated, exemplary and punitive damages in the amount of 

$500,000;  
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(iv) special damages in an amount to be determined in advance of 

trial, for costs, including but not limited to those incurred by the 

Plaintiff in connection with Court approval and monitoring of the 

Share Transfer Agreement (defined below) and in connection 

with the delays to the Share Transfer Transaction (defined below) 

caused by Yu and Lei as well to investigate the activities of Yu 

and Lei and to preserve the assets of Hanfeng Slow-Release 

Fertilizer Co., Ltd.; 

(v) the costs of this action plus applicable taxes;  

(vi) prejudgment and postjudgment interest pursuant to the Courts of 

Justice Act, RSO 1990, c C.43 (“CJA”); and 

(vii) such further relief and other relief as counsel may advise and this 

Honourable Court deem just. 

Parties 

2. Hanfeng Evergreen Inc. (“Hanfeng”) is incorporated under the laws of Ontario 

with its registered head office in Toronto. Through its wholly-owned subsidiaries, 

Hanfeng was a developer and producer of value-added fertilizers in the People's 

Republic of China (“China”).  Hanfeng has no independent operations and exists 

solely as a holding company for certain operating entities located in China.  

3. Hanfeng Slow-Release Fertilizer Co., Ltd. (“Hanfeng China”) provides slow-

release fertilizer products for landscaping projects and agriculture in China. Hanfeng 

China is a wholly-owned subsidiary of Hanfeng.   

4. Yu is a resident of Ontario and is the founder and former CEO of Hanfeng, who 

owns and controls approximately 20.4% of Hanfeng ’s shares.  At all material times, Yu 

was a director of Hanfeng.  Yu is also the legal representative of Hanfeng China, a 

position that makes Yu responsible for the overall activities of Hanfeng China under 

Chinese law.  
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5. Lei is the spouse of Yu, is a resident of Ontario and is a former director and 

officer of Hanfeng.   

6. Ernst & Young Inc. is a professional services firm and was appointed as 

receiver and manager of Hanfeng (the “Receiver”) on August 20, 2014 pursuant to an 

Order under section 101 of the CJA and in that capacity brings this action on behalf of 

Hanfeng and creditors of Hanfeng. 

Overview 

7. On or about August 8, 2014, Hanfeng entered into a share transfer agreement 

pursuant to which a purchaser would purchase its shares of Hanfeng China.  

Unbeknownst to Hanfeng, Yu and Lei fraudulently misrepresented the identity and 

corporate history of the purchaser with the result that Hanfeng believed it was 

entering into the share transfer agreement with an established and reputable company, 

when in fact the purchaser was a shell corporation established and controlled by Yu.  

8. Prior to the appointment of the Receiver and during his tenure as a director of 

Hanfeng, Yu breached his fiduciary duties to Hanfeng and his duties to Hanfeng 

China by taking out a series of loans on behalf of Hanfeng China, the proceeds of 

which he converted for his own use or otherwise improperly dissipated to the 

detriment of Hanfeng and Hanfeng China.  

9. Following the appointment of the Receiver, Yu continued to breach his duties 

to Hanfeng and Hanfeng China by frustrating the efforts of the Receiver to close the 

share transfer agreement, hindering the appointment of a new legal representative for 

Hanfeng China and improperly retaining and dissipating Hanfeng China property, all 

in breach of orders of this Court. 

Background 

The Share Transfer Agreement  

10. In June 2014, Yu and Lei forwarded a letter of intent dated June 16, 2014 to the 

Board of Directors of Hanfeng (the “Board”) on behalf of a potential purchaser (the 
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“Purchaser”) expressing interest in acquiring Hanfeng China from Hanfeng (the 

“Letter of Intent”). The Letter of Intent was purportedly authored by Heilongjiang 

Pengcheng Fertilizer Co., Ltd. (“HLJ Pengcheng”), a well-known, well-capitalized and 

reputable fertilizer company in China.  Yu and Lei also represented to the Board that 

the Purchaser was HLJ Pengcheng and that the Purchaser was a third party purchaser 

at arm’s-length to Hanfeng China. 

11. The Board retained Deloitte LLP to conduct due diligence on HLJ Pengcheng 

and prepare a fairness opinion with respect to the proposed transaction.   

12. On August 8, 2014, following negotiations, Hanfeng and the Purchaser entered 

into a share transfer agreement (the “Share Transfer Agreement”) and certain related 

agreements pursuant to which Hanfeng agreed to transfer all its equity shares of 

Hanfeng China to the Purchaser in consideration for payment of RMB 248,000,000 

(approximately C$50 million) (the “Share Transfer Transaction”). Eighty percent of 

the purchase price was payable in cash and 20% was payable by way of a non-interest 

bearing promissory note to be issued by the Purchaser in favour of Hanfeng. 

13. As detailed below, Yu and Lei misrepresented and concealed the true identity 

of the Purchaser.  Contrary to the Defendants’ representation, the Purchaser was not 

HLJ Pengcheng (Heilongjiang Pengcheng Fertilizer Co. Ltd.), but rather was a shell 

corporation with a confusingly similar name, Heilongjiang Harbin Pengcheng 

Fertilizer Co. Ltd. (“Harbin Pengcheng”), set-up by Yu and others.   

14. The Receiver later discovered that although the Letter of Intent was 

purportedly authored by HLJ Pengcheng and its negotiations were purportedly 

conducted with authorized representatives of HLJ Pengcheng, in fact HLJ Pengcheng 

had no knowledge of the Letter of Intent or the Share Transfer Agreement and had no 

involvement in the negotiations with Hanfeng.   

The Receivership Proceedings 

15. On August 20, 2014, Hanfeng commenced an application (the “Application”) 

in the Ontario Superior Court of Justice seeking appointment of Ernst and Young Inc. 
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as receiver and manager of the assets, undertakings and property of Hanfeng pursuant 

to section 101 of the CJA (the “Receivership Proceedings”).  

16. At the time of the Application, Hanfeng’s principal asset was the issued and 

outstanding shares of Hanfeng China.  According to Hanfeng, it was unable to 

continue business as a going concern due to the significant business issues with 

Hanfeng China.  Hanfeng China had lost its business relationship with its single 

largest customer, had no prospect of reviving that relationship and faced 

insurmountable operational challenges, including a lack of demand for its products 

and deteriorating facilities, inventories and other assets.      

17. On the Application, Hanfeng also sought and obtained an order approving the 

Share Transfer Agreement and Share Transfer Transaction and providing for the 

vesting of all of the Shares in the Purchaser free and clear of any encumbrances upon 

the completion of the Share Transfer Transaction. 

Purchaser Fails to Make Payments  

18. Under the terms of the Share Transfer Agreement, the Purchaser was obligated 

to make payment of the purchase price as follows: 

(a) 5% of the total purchase price within seven business days of the date of 

the Share Transfer Agreement (the “Deposit”); 

(b) 15% of the total purchase price within ten business days of the date of 

Court approval of the Share Transfer Agreement (the “Interim 

Payment”); 

(c) 60% of the total purchase price within ten days upon the closing of the 

Share Transfer Transaction; and  

(d) 20% of the total purchase price in promissory note to be assigned to Yu 

(on account of approximately 20.4% of Hanfeng China’s shares owned or 

controlled by Yu) within ten days upon the closing of the Share Transfer 

Transaction.  
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19. The Deposit was paid, albeit late, on August 28, 2014.   

20. The Purchaser failed to make the Interim Payment that was due on September 

3, 2014 pursuant to the Share Transfer Agreement.  The Purchaser initially blamed the 

failure to make the Interim Payment on its inability to obtain timely regulatory 

approvals required under Chinese law to procure and export foreign currency from 

China. 

21. In the face of the Purchaser’s failure to meet its payment obligations and given 

Yu’s involvement in dealing with the Purchaser prior to the Receivership Proceedings, 

the Receiver engaged Yu to, among other things, facilitate communication with the 

Purchaser. 

22. On February 11, 2015, in a good faith attempt to solve the purported regulatory 

issues and facilitate payment of the balance of the purchase price under the Share 

Transfer Agreement, the Receiver authorized Yu, on behalf of the Receiver, to enter 

into an escrow agreement (the “Escrow Agreement”) with the Purchaser pursuant to 

which the Purchaser agreed to make the outstanding payments under the Share 

Transfer Agreement.   

23. The Purchaser failed to make the payments required under the Escrow 

Agreement.  The Receiver was initially informed by the Purchaser that the delay in 

funding the escrow account was caused by its office closure during the Chinese New 

Year holiday season between February 14 and March 6, 2015. However, the Purchaser 

later advised it was unable to make the Interim Payment on time due to its tight 

liquidity related to the seasonality of its business, and requested an extension of time 

to meet its obligations under the Escrow Agreement. 

24. After numerous discussions, on March 23, 2015 the Purchaser committed to a 

new timeframe to fund the Interim Payment in three installments by April 30, 2015.  

The Purchaser again failed to meet this commitment. 
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Receiver’s Continued Efforts to Close the Share Transfer Transaction 

25. Notwithstanding the Purchaser’s continued failure to meet its payment 

obligations under the Share Transfer Agreement, the Receiver made continued efforts 

to move the Share Transfer Transaction forward, including: 

(a) engaging in extensive discussions with the Purchaser and Yu by phone 

and email in order to break through the purported impasse; 

(b) meeting with Yu in person in Toronto on December 22, 2014 and May 4, 

2015; 

(c) requesting an in-person meeting with the Purchaser (the Purchaser 

requested to meet in Toronto, but subsequently advised that its 

representatives’ visa applications were rejected by the Canadian 

Embassy in Beijing);  

(d) requesting an in-person meeting in China, to which the Purchaser did 

not respond; and 

(e) sending a letter dated May 22 to the Purchaser demanding the Purchaser 

fulfill its obligations under the Share Transfer Agreement and the 

Escrow Agreement. 

New Information Concerning Identity of the Purchaser 

26. During the course of its efforts to close the Share Transfer Transaction, the 

Receiver learned that contrary to the representations of Yu and Lei, the party it had 

been dealing with as Purchaser was not HLJ Pengcheng but rather was Harbin 

Pengcheng, a shell company with a confusingly similar name that is controlled by Yu.   

27. Unlike HLJ Pengcheng, which is a well-established company, Harbin 

Pengcheng is not an operating company and was only registered on August 4, 2014 – 

four days before the Share Transfer Agreement was signed.   
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28. The Receiver further discovered that there is no connection whatsoever 

between HLJ Pengcheng and Harbin Pengcheng.   

29. At all material times, Yu and Lei misrepresented the identity of the Purchaser 

and concealed Yu’s personal connection to Harbin Pengcheng.   

Yu Dissipates Hanfeng China’s Assets  

30. During the course of the Receivership Proceedings, Yu advised and assured the 

Receiver that Hanfeng China’s operations had been dormant since April 2014.  

However, the Receiver discovered that between August 2014 and June 2015, Hanfeng 

China incurred millions of RMB in expenses, significantly more than would be 

expected for a nonproducing manufacturing facility (the “Dissipated Funds”).  

31. Despite requests from the Receiver and in breach of his obligations as legal 

representative and orders of this Court, Yu has refused to provide the Receiver with 

Hanfeng China’s financial records and access to Hanfeng China’s bank accounts. As a 

result, the Receiver has been unable to ascertain what happened to the Dissipated 

Funds, but it appears that Yu has absconded with them. 

32. At least RMB 27 million has been dissipated from Hanfeng China during this 

period and the Receiver is concerned that the amount of the Dissipated Funds 

continues to grow. 

33. The Receiver also discovered that under the control and direction of Yu, 

including while the company was purportedly dormant, Hanfeng China obtained 

approximately RMB 600,000,000 through various loans and other agreements as 

follows: 

(a) RMB 170 million from the Harbin Branch of Industrial Bank Co., Ltd; 

(b) RMB 220 million from China Construction Bank; 

(c) RMB 190 million from China Merchants Bank; 

(d) RMB 20 million from the Bank of East Asia (collectively the “Loans”) 
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34.  None of the Loans are reflected in the internal financial statements of Hanfeng 

China, and Yu has denied the existence of the Loans.  

35. While the Receiver has determined based on available information that 

approximately RMB 600 million was borrowed by Hanfeng China under the Loans, 

none of the borrowed funds are (or ever have been) held by Hanfeng China.  Due to 

Yu’s actions, the Receiver has been unable to ascertain precisely what happened to 

these funds, but it appears that Yu has absconded with them.   

36. The Loans are in default and remain outstanding liabilities for Hanfeng China.  

Lawsuits have been filed against Hanfeng China for recovery of the defaulted loan 

amounts. 

Yu’s Obligations  

37. Yu was a member of the Board beginning in 2003.  As a member of the Board, 

Yu owed Hanfeng fiduciary duties, including but not limited to a duty to act in good 

faith in the best interest of Hanfeng.  Yu is also the legal representative of Hanfeng 

China, with responsibility under Chinese law for the administration of the company in 

accordance with its corporate purpose and authority to act on behalf of the company, 

e.g., to enter into third party transactions and other agreements. 

38. In breach of his fiduciary duties to Hanfeng and his duties as legal 

representative of Hanfeng China, Yu failed to cooperate with the Receiver and failed to 

provide the Receiver with operational and financial information as requested.   

39. In May 2015, as a result of Yu’s failure to cooperate with the Receiver, the 

Receiver’s ongoing investigation regarding Yu’s connection to Harbin Pengcheng and 

concerns about deterioration of Hanfeng China’s assets, the Receiver took steps to 

remove Yu as the legal representative and a director of Hanfeng China.  Yu refused to 

cooperate with the Receiver’s steps to register a new legal representative.    

40. On July 24, 2015, in the course of the Receivership Proceedings, the Honourable 

Mr. Justice Conway ordered Yu to provide full and timely cooperation to the Receiver 
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including, but not limited to, providing the new legal representative with unfettered 

access to Hanfeng China’s offices, facilities, books and financial records (the “July 24th 

Order”). 

41. On July 31, 2015, in the course of the Receivership Proceedings, the Honourable 

Mr. Justice Hainey further ordered Yu to provide full and timely cooperation to the 

Receiver including, but not limited to, surrendering of all of Hanfeng China’s chops, 

and surrendering all of Hanfeng China’s corporate licenses, certificates and 

registrations (the “July 31st Order”).  

42. Despite numerous requests, and in breach of both the July 24th Order and the 

July 31st Order, Yu has refused to co-operate with the appointment of a new legal 

representative, refused to provide the Receiver with access to the books and records of 

Hanfeng China, including financial records, bank accounts and loan information, 

excluded the Receiver’s representatives from physically accessing Hanfeng China’s 

facilities and otherwise prevented the Receiver from exercising any of the rights 

inherent in Hanfeng’s ownership of Hanfeng China.  

43. Yu has offered a number of purported excuses and justifications for Harbin 

Pengcheng’s delay closing the Share Transfer Transaction and his own failure to co-

operate with the Receiver.  The explanations provided are not credible and are 

inconsistent with information gathered in the course of the Receivership Proceeding. 

Breach of Fiduciary Duties 

44. Yu breached his fiduciary duties to Hanfeng by misrepresenting the identity of 

the Purchaser in an attempt to secure Hanfeng China’s assets for his own personal 

benefit. Yu further breached his fiduciary duties by frustrating the Receiver’s efforts to 

protect Hanfeng China’s assets for the benefit of Hanfeng and its shareholders while 

simultaneously dissipating Hanfeng China’s assets for his personal gain.  Hanfeng has 

suffered damages, the full particulars of which will be provided prior to trial, for 

which Yu is liable as a result of his breaches of fiduciary duty detailed herein. 
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Deceit and Fraudulent Misrepresentation 

45. Despite his legal and/or equitable obligations to Hanfeng, Yu fraudulently 

misrepresented the identity of the Purchaser and actively concealed material facts 

about the true identity of the Purchaser and Yu’s relationship to the Purchaser, all with 

intent to induce Hanfeng to enter into the Share Transfer Agreement, thereby injuring 

Hanfeng or knowing that injury was likely. 

46. Lei fraudulently misrepresented the identity of the Purchaser and actively 

concealed material facts about the true identity of the Purchaser and Yu’s relationship 

to the Purchaser, all with intent to induce Hanfeng to enter into the Share Transfer 

Agreement, thereby injuring Hanfeng or knowing that injury was likely. 

47. Hanfeng entered into the Share Transfer Agreement with the Purchaser in 

reliance upon Yu and Lei’s misrepresentations and as a result of their active 

concealment of material information.  

48. Hanfeng has suffered damages, the full particulars of which will be provided 

prior to trial, for which Yu and/or Lei are liable as a result of the deceit or fraudulent 

misrepresentations committed by Yu and Lei and relied upon by Hanfeng and/or the 

Receiver as described herein. 

Conversion 

49. Yu caused Hanfeng China to spend or otherwise dissipate the Dissipated 

Funds, without any legitimate business purpose, thereby depriving Hanfeng of 

rightful possession.  Yu further caused Hanfeng China to obtain the Loans, for which 

there was no legitimate business purpose, and absconded with the proceeds of the 

Loans, thereby depriving Hanfeng of rightful possession.  Yu was not entitled to the 

benefit of any of the Dissipated Funds or the Loans.  

50. Yu’s subsequent transfer or use of the Dissipated Funds and the Loans amount 

to a conversion of funds for which Yu is liable. 
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Restitution  

51. Yu has wrongfully obtained the funds advanced under the Loans and the 

Dissipated Funds.  Yu is not entitled to these wrongfully obtained funds.  The Receiver 

seeks restitution of all such amounts that Yu obtained.  

Unjust Enrichment  

52. Yu has been unjustly enriched by receipt of the funds advanced under the 

Loans and the Dissipated Funds, to the detriment of Hanfeng China and its sole 

shareholder Hanfeng.  There is no juristic reason for Yu’s enrichment since he has no 

legal or equitable right to these funds.  

Knowing Assistance and Knowing Receipt  

53. Lei knowingly received and retained the benefits of the Loans and Dissipated 

Funds, which Yu wrongfully obtained. 

54. In addition, In addition, or in the alternative, Lei knowingly assisted Yu to 

wrongfully obtain the benefits of the Loans and the Dissipated Funds. Hanfeng has 

suffered harm as a result of Lei's knowing assistance and knowing receipt and is 

entitled to damages and/ or restitution.   

55. In addition, or in the alternative, Lei knowingly assisted Yu in his breach of 

fiduciary duties owed to Hanfeng and Hanfeng China.    

56. As set out in paragraph 37 above, as both a board member and Hanfeng’s legal 

representative in China, Yu owed fiduciary duties to Hanfeng and Hanfeng China. 

57. Yu breached his fiduciary duties in a fraudulent and dishonest manner, as set 

out in paragraph 44 above.  

58. Lei was a paid consultant of Hanfeng and the most senior management 

representative in the Toronto office. She was herself a fiduciary of Hanfeng. Lei was  

aware that Yu was a fiduciary of Hanfeng and Hanfeng China.  
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59. Yu informed Lei in respect of the Dissipated Funds and the Loans, and the 

strategy of inducing Hanfeng to enter into the Share Transfer Transaction so that Yu 

could benefit personally from the receipt of the Dissipated Funds and the Loans.  Lei 

participated and assisted Yu in this fraudulent and dishonest conduct. In her role as a 

paid consultant of Hanfeng and the most senior management representative in the 

Toronto office, Lei was directly involved in providing information to the Receiver 

relating to the Purchaser and Hanfeng China’s financial information. Lei knowingly 

provided false or incorrect information, or was wilfully blind to the incorrectness of 

the information that she was providing. To assist Yu in his breach of fiduciary duties, 

Lei failed to cooperate with the Receiver's requests regarding access to information 

related to Hanfeng China.  

60. Hanfeng has suffered harm as a result of Lei’s knowing assistance of Yu’s 

breach of fiduciary duty and is entitled to damages and/or restitution. 

Punitive Damages 

61. The misconduct of the Defendant as described herein has been high-handed, 

deliberate, officious and malicious as to justify an award of punitive damages. 

Special Damages 

62. In the circumstances described above, the Plaintiff is entitled to special 

damages for, inter alia, the cost of investigating the Defendants’ conduct, costs 

associated with preserving Hanfeng China’s assets in the face of Yu’s dissipation 

thereof and costs incurred in Court approval and monitoring of the Share Transfer 

Transaction as well as costs incurred as a result of delays in closing that transaction. 

63. The Receiver pleads and relies upon the CJA.  

64. The Plaintiff proposes that this action be tried at Toronto. 
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November 2, 2017 STIKEMAN ELLIOTT LLP 
Barristers & Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, Canada  M5L 1B9 
 
Daniel S. Murdoch LSUC# 53123L
Tel: (416) 869-5529 

Genna Wood  LSUC# 64287N
Tel: (416) 869-6852 
Fax: +1 416 947 0866 
 

 Maria Konyukhova LSUC# 52880V 
Tel: 416-869-5230 

 
Lawyers for the Plaintiff 
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This is Appendix “G” to the 

Supplement to the 

Fifth Report of the Receiver 

dated November 13, 2017
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This is Appendix “H” to the 

Supplement to the 

Fifth Report of the Receiver 

dated November 13, 2017
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Fifth Report of the Receiver 

dated November 13, 2017
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Heilongjiang Honghui Law Firm                                    

1 Add: No.3 Kangshun Street, Nangang District, Harbin, 
Heilongjiang Province, China
TEL 0451 87001376  FAX 0451 87001326
Emall guanliulvshi@163.com

Translation

Clarification re Documents and Process to Replace Legal Representative of Hanfeng Slow-Release Co., Ltd

Ernst & Young Inc.: 

Heilongjiang Honghui Law Firm “Honghui” is a law firm qualified to provide legal services within the People's 
Republic of China (“PRC”). Honghui was established legally and approved by PRC Ministry of Justice and 
Heilongjiang Provincial Department of Justice. We have written this letter at your request setting out the necessary 
documents to change the legal representative of Hanfeng Slow-Release Fertilizer Co., Ltd. (the “Chinese 
Subsidiary”).

I. Relevant Law

1. Our analysis is based on our review of:

(a) the Law on Foreign-funded Enterprises of PRC (the “LFEP”) and other relevant Chinese Laws & 
Regulations; and

(b) the specific requirements imposed by Heilongjiang Provincial Administration of Industry and Commerce 
(“HAIC”) for the change of a company’s legal representative (attached hereto as Appendix 1).

II. Analysis

1. Article 10 of the LFEP states that: in the event of a separation, merger or other major change, an enterprise 
with foreign capital shall report to and seek approval from the authorities in charge of examination and 
approval, and register the change with the industry and commerce administration authorities.

The change of a legal representative is deemed to be a “major change” within the meaning of article 10, and 
accordingly, to effect such a change a wholly foreign-owned company must report to the examining and 
approving authorities for approval and register the change with the industry and commerce administration 
authorities.

The primary examining and approving authorities with respect to the Chinese Subsidiary is the City of Harbin 
Investment Promotion Bureau (“Harbin IPB”).

The relevant industry and commerce authority with respect to the Chinese Subsidiary is the City of Harbin 
Market Supervision and Administration Bureau (“Harbin MSAB”, which was created from the merge of the
former Harbin Administration of Industry and Commerce and other agencies). Harbin MSAB follow, among 
other things, the supervision and guidance of HAIC. 

In accordance with this provision, the Chinese Subsidiary must report to and seek approval from the Harbin 
IPB and Harbin MASB.

2. Pursuant to the requirements imposed by HAIC for the change of a foreign-owned company’s legal 
representative, the following application materials (“Application Materials”) must be submitted to Harbin 
MASB:

a) an Application Package for the Registration of an Enterprise with Foreign Capital (detailed in Appendix 
2);

b) a Power of Attorney for Designated Representatives or Mutually Entrusted Agents (attached hereto as 
Appendix 3);

c) company resolutions and amendment of articles of association or revised articles of association signed by 
legal representatives; and

All of the Application Materials must bear the seal of the Chinese Subsidiary and/or the signature (or personal seal) 
of the legal representative, Yu Xinduo (set out in Appendix 1, Appendix 2 and Appendix 3). If Hanfeng 
Slow-Release and Yu Xinduo fail to cooperate and refuse to sign and affix the applicable seals on such documents,
the registration may not be completed.
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Heilongjiang Honghui Law Firm                                    

2 Add: No.3 Kangshun Street, Nangang District, Harbin, 
Heilongjiang Province, China
TEL 0451 87001376  FAX 0451 87001326
Emall guanliulvshi@163.com

The process for legal representative replacement is basically consistent with the process followed by the Chinese 
Subsidiary to register Guan Liu as a director of the Chinese Subsidiary in June 2015. At that time, the Chinese 
Subsidiary and Yu Xinduo stamped and/or signed relevant documents to effect the registration of Guan Liu as a 
director.

Yours sincerely,

[Signature]

Heilongjiang Honghui Law Firm

Lawyers Guan Liu and Jiao Kaijun

November 8, 2017

Reference: HAIC website: www.hljaic.gov.cn

Appendix 1. Specifications for a foreign-invested enterprise to submit materials for change registration

Appendix 2. Registration Application for Enterprise with Foreign Capital

 Notice of Removal of Board Directors 
  Board Resolution to Appoint New Chairman and Directors   
  Appointment Letter for the Chairman and Directors 

 Names and signatures of New Directors 
Legal Representative Information Form  (attach a copy of the 

Legal Rep’s photo ID ) 
Information of Director, Secretory and Manager (attach 

photocopies of photo ID)  
 Authorization of Representative  

 Registration Form of Directors for Foreign Investment Companies 

Appendix 3. Power of Attorney for Designated Representatives or Mutually Entrusted Agents
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