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A.

I

DOCUMENTS TO BE RELIED UPON

Statement of Claim, filed October 2,2015;

Notice of Motion, filed October 5,2015;

Affidavit of Gary lvany, sworn October 2,2015;

Consent of Ernst & Young lnc., filed herein; and

Consent of the Defendants, filed herein.

AUTHORITIES TO BE RELIED UPON

Section 243(1) of the Bankruptcy and lnsolvency Act, RSC 1985, c.B-3, as amended;

Section 55 of The Court of Queen's Bench Acf, CCSM c.C280, as amended;

Bank of Montrealv. Carnival National Leasing Limited,2011 ONSC 1007; and

Callidus v. Carcap,2012 ONSC 163.

C. ISSUES

1. Should the Plaintiff's motion to appoint Ernst & Young lnc. as Receiver and Manager be

granted?

2.

3.

4.

5.

B.

Tab

I

2

3

4
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D. ARGUMENT

oranted?

1. Section 243 of lhe Bankruptcy and lnsolvency AcL RSC 1985, c.B-3 ("BlA") ITAB l]

provides as follows:

243. (1) Subject to subsection (1.1), on application by a secured creditor,
a court may appoint a receiver to do any or all of the following if it
considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that
was acquired for or used in relation to a business carried on by the
insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that
property and over the insolvent person's or bankrupt's business; or

(c) take any other action that the court considers advisable.

2. Section 55 of The Court of Queen's Bench Acf, CCSM c.C28O [TAB 2], mirrors section

243 of the BIA in that it gives This Honourable Court jurisdiction to appoint a receiver and

manager where it appears to be just or convenient to do so:

Injunctions and receivers

55(1) The court may grant a restrictive or mandatory interlocutory
injunction or may appoint a receiver or receiver and manager by an
interlocutory order where it appears to the judge to be just or convenient
to do so.

3. ln Bank of Montrealv. Carnival National Leasing Limited,2011 ONSC 1007 [TAB 3], the

Court summarized the legal principles applicable to the appointment of a receiver, as follows, at

paragraph24:

ln Bank of Nova Scofra v. Freure Village on Clair Creek 1996 CanLll 8258
(ON SC), (1996), 40 C.B.R. (3d) 274, Blair J. (as he then was) dealt with
a similar situation in which the bank held security that permitted the
appointment of a private receiver or an application to court to have a court
appointed receiver. He summarized the legal principles involved as
follows:

FRDOCS 5309790.1
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10 The Court has the power to appoint a receiver or receiver and
manager where it is 'Just or convenient" to do so: the Courts of Justice
Acf, R.S.O. 1990, c. 43, s. 101 . ln deciding whether or not to do so, it
must have regard to all of the circumstances but in particular the
nature of the property and the rights and interests of all parties in
relation thereto. The fact that the moving party has a right under its
security to appoint a receiver is an important factor to be considered
but so, in such circumstances, is the question of whether or not an
appointment by the Court is necessary to enable the receiver-
manager to carry out its work and duties more efficiently; see
generally Third Generation Realty Ltd. v. Twigg (1991) 6 C.P.C. (3d)
366 at pages 372-374; Confederation Trust Co. v. Dentbram
Developments Ltd. (1992), I C.P.C. (3d) 399; Royal Trust Corp. of
Canada v. D.Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18 at
page 21. lt is not essential that the moving party, a secured creditor,
establish that it will suffer irreparable harm if a receiver-manager is
not appointed: Søss Bank Corp. (Canada) v. Odyssey lndustries lnc.,
(1995), 30 C.B.R. (3d) 49.

4. While the Court acknowledged that the appointment of a receiver may, in certain

círcumstances, be considered an extraordinary remedy, it noted that the "extraordinary" nature

of the remedy becomes less important, and is less essential to the inquiry, where the security

provides for the appointment of a receiver

Bank of Montrealv. Carnival National Leasing Limited,
supra, at para. 27 ITAB 31

5. ln the case at bar:

(a) the Defendants are in default of their obligations to the Plaintiff and to National

Bank of Canada ('NBC"), another secured creditor;

(b) the agreements between the Plaintiff and Defendants specifically contemplate

the appointment of a Receiver and Manager;

Affidavit of Gary lvany, sworn October 2,2015 ("lvany Affidavit") alpara. 11
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(c) the Defendants do not have the funds to continue to carry on their potato farming

operation including, but not limited to, the application of various soil treatments

prior to winter;

lvany Affidavit at para. 54

(d) the Defendants are in arrears of other financial obligations;

lvany Affidavit at para. 55

(e) the Plaintiff has demanded its loans from the Defendants and provided the

requisite notices under the Farm Debt Mediation Act (Canada) and the BIA and

no stays of proceeding are pending thereunder;

lvany Affidavit at para 33-34, 38-41

the Plaintiff has sought and obtained the required leave under The Family Farm

Protection Acú (Manitoba) to enforce its security;

lvany Affidavit at para. 45

(g) the Defendants consent to the appointment of the receiver and manager;

(h) this matter involves multiple corporations, real and personal assets in a variety of

locations and a significant number of stakeholders, and, as such the appointment

of a receiver and manager as required by the plaintiff is in the interest of all

creditors; and

(f)

FRDOCS 5309790.'l
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the Plaintiff has lost confidence in the Defendants and its management, which is

a factor to consider in appointing a receiver.

lvany Affidavit at para. 53

Callidus v. Carcap,2012 ONSC 163 at paras. 51-52 ITAB 4]

6. The Plaintiff therefore says that the appointment of Ernst & Young lnc. as Receiver and

Manager is just and convenient in the circumstances.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Winnipeg this Sth day of October,2015.

Fillmore Riley LLP
Barristers and Solicitors
1700 - 360 Main Street
Winnipeg, MB R3C 323

9./
J. MICHAEL DOW
DAVID J. KROFT
Solicitors for the Plaintiff, Royal Bank of Canada

(i)
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PART XI
SECURED CREDITORS AND RECEIVERS

Court may appoint receiver

243. (1) Subjectto subsection (1.1), on application by a secured creditor, a

court may appoint a receiver to do any or all of the following if it considers it to
be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the insolvent
person or bankrupt;

(b) exercise any control that the court considers advisable over that
property and over the insolvent person's or bankrupt's business; or

(c) take any other action that the court considers advisable.
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PART X

INTERLOCUTORY PROCEEDINGS

lnjunctions and receivers
55(1) The court may grant a restrictive or mandatory interlocutory
injunction or may appoint a receiver or receiver and manager by an
interlocutory order where it appears to the judge to be just or convenient
to do so.
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CITATION: Bank of Montreal v Carnival National Leasing Limited, 201I ONSC 1007
COURT FILE NO.: CV-10-9029-00CL

DATE: 20110215

SUPERIOR COURT OF JUSTICE _ ONTARIO
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BANK OF MONTREAL, Applicant

AND:

CARNIVAL NATIONAL LEASING LIMITE,D ANd CARNTVAL
AUTOMOBILES LIMITED, Respondents

Newbould J.

COUNSEL: John J. Chapman and Arthi Sambasivan, for the Applicants
Fred Tayar and Colby Linthwaite, for the Respondents
Rachelle F. Mancur, for Royal Bank of Canada

HEARD: February 11, 2011

ENDO NT

t1] Bank of Montreal ("BMO") applies for the appointment of PriceWaterhouse Coopers Inc.

as national receiver of the respondents Carnival National Leasing Limited ("Carnival")

and Carnival Automobiles Limited ("Automobiles") under sections 243 (l) of the

Bankruptcy and Insolvency Act and 101 of the Courts of Justice Act.

12] Carnival is in the business of leasing new and used passenger cars, trucks, vans and

equiprnent vehicles. It has approximately 1300 vehicles in its fleet. Carnival is indebted

to BMO for approximately Sl7 million pursuant to demand loan facilities. Automobiles

guaranteed the indebtedness of Carnival to BMO limited to $ 1.5 million. David Hirsh is

the president and sole director of Carnival and has guaranteed its indebtedness to BMO

limited to 5700,000. BMO holds security over the assets of Carnival and Automobiles,

including a genenl security agreement under which it has the right to appoint a receiver
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t4l

t5l

t6l
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of the debtors or to apply to court for the appointment of a receiver. On November 30,

2010 BMO delivered demands for payment to Carnival, Automobiles and Mr. Hirsh.

The respondents contend that no receiver should be appointed. In my view BMO is

entitled to appoint PV/C as a receiver of the respondents and it is so ordered for the

reasons that follow.

Events leading to demand for payment

The respondents quarrel with the actions of BMO leading to the demands for payment

and asseft that as a result a receiver should not be appointed.

BMO has been Carnival's banker for 21 years. Loans were made annually on terms

contained in a term sheet. Each year BMO did an annual review of the account, after

which a nev/ term sheet for the following year was signed. The last term sheet was signed

on January 29,2010 and was for the 2010 calendar year. The last annual review,

completed on October 27, 2010, recommended a renewal of the credits with various

changes being proposed, including a risk rating upgrade from 45 to 40 and a reduction in

the demand wholesale leasing facility from $21.9 million to $20 million That review,

however, was not sent to senior management for approval and no agreement was made

extending the credit facilities to Carnival for the 201 1 calendar year.

The 2010 term sheet provided for two major lines of credit. The larger facility was a

demand wholesale leasing facility with a limit of $21.9 million, under which Carnival

submitted vehicle leases to BMO. If a lease was approved BMO advanced up to 100% of

the cost of the vehicle and in return received security over the vehicle. The second

facility was a general overdraft facility described as a demand operating loan with a limit

of $1.15 million. The term sheet provided that all lines of credit were made on a demand

loan basis and that BMO reserved the right to cancel the lines of credit "at any time at its

sole discretion".
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l7l Under the terms of the wholesale leasing facility, total advances for used vehicle

fìnancing were not to exceed 30%o of the approved lease porlfolio credit line. That

apparently had been aterm of the facility for many years. The annual review of October

27,2010 stated that for the past year, the concentration of used leases was 27.8Yo. In the

previous annual review in2009, the figure for used lease concentration was 11.6%o.I|/{r.

Findlay of the BMO special accounts management unit (SAMU) said on cross-

examination that while he could not say as a fact where those percentages came from, the

routine for annual reviews was for the person preparing the annual review to obtain such

frgures from the supporl staff of the bank's automotive centre.

t8l Shortly after the 2010 annual review had been completed, and before it was sent to higher

levels of the bank for approval, Mr. Lavery, the account manager at BMO for Carnival,

received information from someone at BMO, the identity of whom I do not believe is in

the record, informing him that the used car lease portfolio was approximately 60% of the

leases financed by BMO, well in excess of the 30% condition of the loan. That led Mr.

Lavery to call Mr. Findlay of SAMU. On November 77,2010 BMO engaged PWC to

review the operations of Carnival. On November 26,2010 BMO's solicitors delivered to

Carnival a letter which stated, amongst other things, that BMO would not finance any

future leases until PWC's review engagement was completed, that BMO would no longer

allow any overdraft on Carnival's operating line and that the bank reserved its right to

demand payment of any indebtedness at any time in the future.

tel On November 29, 2010 PWC provided its initial report to BMO. It contained a number

of matters of concem to BMO, including itemizing a number of breaches of the lending

agreements that Carnival had with BMO. On November 30, 2010 BMO's solicitors

delivered to Carnival a letter itemizing a number of breaches of the loan agreements, one

of which was that advances for used vehicle ltnancing were in excess of 30Yo of the

approved lease portfolio credit line. Demand for payment under the lines of credit

totalling $17,736,838.45 was made. Following the demand, PWC continued its

engagement and discovered a number of irregularities in the Carnival business, some of

which are contained in the affidavit of Mr. Findlay.
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|0] It turns out that the 30Yo limit for used vehicle leases had not been met for some time.

Carnival provided to BMO's automotive centre copies of the individual leases and bills

of sale which showed the model year of the car to to be financed and this information was

in the BMO automotive centre computer records. Reports on BMO's website as at

December 31, 2008 demonstrated 45o/o of Carnival's BMO financed leases were for used

vehicles. At December 31, 2009 itwasT3Yo and as at October 31,200I it was 60YuThe

evidence of Mr. Findlay on cross-examination was that while that information was on the

computer system, it was not known by the account management responsible for the

Carnival credits. He acknowledged that if the account management went to the computer

system they would have seen that information but if they did not they would not have

known of it. There is no evidence that Mr. Lavery or others in the account management

of BMO responsible for the Carnival credit were a\¡/are before late October,2010 of the

true percentage of the used car lease porlfolio.

[1] Mr. Hirsh said on cross-examination that he assumed somebody in control at the bank

knew the percentage of used vehicle leases. Although the loan tetms he signed each year

contained the 30%o condition, he never suggested that the percentage should be changed

to a higher figure. One can argue that Mr. Hirsh should have told his account manager at

BMO that the condition he was agreeing to was not being met. Of course if he had done

so he could well have faced a likely loss of credit needed to run his business. The loan

terms included a requirement that Carnival provide an annual detailed analysis of the

entire lease portfolio, including a breakdown of the lease concentrations. Had those been

provided, it would appear that the percentage of used vehicle leases would have been

reported by Carnival. While the record does not indicate whether such reports were

provided, I think it can be assumed that if they had been, Mr. Hirsh would have provided

that information in his affidavit.

ll2l Since November 26,2010, BMO has not financed any further vehicles under the demand

wholesale line of credit. Pending the application to appoint a receiver, BMO has

continued to extendthe $1.15 million operating facility, in spite of its demand. Underthe

terms of the demand wholesale line of credit, Carnival is obliged after selling vehicles
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financed by BMO to pay down the wholesale leasing line within 30 days by transferring

the money received from its operating line account to the wholesale leasing line. It has

not always done so and PWC estimates the amount involved to be $814,000. The

operating facility is now in overdraft as a result of the demand for payment.

Issues

(a) Right to enforce payment

U3] On a demand loan, a debtor must be allowed a reasonable time to raise the necessary

funds to satisfy the demand. Reasonable time will generally be of a short duration, not

more than a few days and not encompassing anything approaching 30 days. See Kavcar

Investments Ltd. v. Aetna Financial Services Ltd. (1989} 70 O.R. (2d) 225 (C.4.) per

McKinley J.A. See also Toronto-Dominion Bank v. Pritchard 11997) O.J. No. 4622 (Div.

C.) per Farley J.:

5. It is clear therefore that the reasonable time to repay after
demand is a very finite time measured in days, not weeks, and it is
not "open ended" beyond this by the difficulties that a borrower
may have in seeking replacement financing, be it bridge or
permanent.

[4] Under the loan agreements, the credits were on demand and as well BMO had the right to

cancel the credits at any time at its sole discretion. It is now over 70 days since demand

for payment was made.

[15] I do not see the issue of BMO management not being aware of the percentage of used car

leases as affecting BMO's rights under its loan agreements, even assuming it was all

BMO's fault, which I am not at all sure is the case. There is no evidence that BMO in any

way intentionally waived its 30% loan condition, nor is it the case that it was only a

breach of the 30% condition that led to the demand for payment being delivered to

Carnival. There were a number of other concerns that BMO had. In any event, there was

no requirement before demand or termination of the credits that BMO had to have
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justification to demand payment. To the contrary, the agreement provided that BMO had

the right to terminate the credits at any time at its sole discretion.

[ 6] In argument, Mr. Tayar said that Carnival needs just a little more time to obtain financing

to pay out the BMO loans. From a legal point of view Carnival has been provided more

time than is required. From a practical point of view, it is very unlikely that Carnival will

be able in any reasonably foreseeable period of time to pay out BMO.

Í171 The car leasing business for businesses such as Carnival has been very difficult for a

number of years, as acknowledged by Mr. Hirsh. Competitors such as Ford, GM and

Chrysler began offering very low interest rates for new vehicles that Carnival could not

provide. The economy led to more customers missing payments. There were lower sales

generally. Carnival's leased assets fell from $49 million in2006 to $35 million in2009.

Carnival had a profit of $1.2 million in2006 but in the years 2007 through 2009 had a

cumulative net loss of $244,000. While its business was shrinking, Carnival's accounts

receivable grew significantly, frorn $1.5 million in 2006 to $2.8 million in 2009,

indicating, as Mr. Hirsh acknowledged on cross-examination, that customers owed more

than in the past for lease payments because of difficult economic times.

[ 8] Carnival also borrowed from RBC to finance its lease portfolio. Some leases were

financed with BMO and some with RBC. In the mid-2000s, the size of Carnival's loan

facility with BMO and RBC was about even. In 2008 RBC stopped lending to Carnival

on new leases and since then Carnival has been paying down its RBC loans. Today

Carnival owes RBC approximately $5.6 million. Thus Carnival owes the two banks

approximat ely 522.6 mi I lion.

U9] In an affidavit sworn February 8,2011, Mr. Hirsh disclosed that he has had discussions

with TD Bank and has an indication of a loan of approximately $11.5 million. A deal

sheet has yet to be provided to TD's credit department for approval, but is expected to be

considered by the end of February. If approved, it is contemplated that funds could be

advanced sometime in April. Mr. Hirsh states that the TD guidelines allow TD to advance

(i) on new vehicles $6.5 million on leases currently financed by BMO and $1.9 million
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on leases currently financed by RBC and (ii) on used vehicles, $2 million on leases

currently financed by BMO and $392,000 on leases currently financed by RBC. A further

$2 million would be available on non-bank financed leases. Thus if a TD loan were

granted, at most the amount that would be available to pay down BMO would be $10.5

million and it might be less if, as is likely, there are not 56.5 million worlh of new car

leases currently being financed by BMO.

l20l Mr. Hirsh further states in his affidavit that he believes he will be able to pay off the

balance of BMO loans through a combination of TD financing new Carnival leases and

the payout of existing leases and/or sales of Carnival vehicles. No time estimate is given

for this and one can only conclude that it would not be soon.

l2ll In these circumstances, assuming that it is permissible to consider the chances of

refinancing in considering what a reasonable time would be to permit enforcement of

security after a demand for payment, I do not consider the chances of refinancing in this

case to prevent BMO from acting on its security.

122] BMO had the right under its loan agreements to stop financing new vehicle leases and to

demand payment of the outstanding loans. No new term sheet was signed for 201 I . Since

the demand for payment, it has provided far more time than required in order to enforce

its security. In my view, BMO is entitled to payment of the outstanding loans and to

enforce its security including, if it wished to do so, to privately appoint a receiver of the

assets of Carnival and Automobile or serve notices to the large number of lessees of the

assignment of the leases and require payment directly to BMO.

(b) Court appointed receiver

l23l Under section 243 of the BIA and section 101 of the Courts of Justice Act, a court may

appoint a receiver if it is 'Just and convenient" to do so.

l24l ln Bank of Nova Scotia v. Freure Village on Clair Creek (1996),40 C.B.R. (3d) 274,

Blair J. (as he then was) dealt with a similar situation in which the bank held security that
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permitted the appointment of a private receiver or an application to court to have a coutt

appointed receiver. He summarized the legalprinciples involved as follows:

l0 The Court has the power to appoint a receiver or receiver and
manager where it is "just or convenient" to do so: the Courts of Justice
Act, R.S.O. 1990, c.43, s. 101.In deciding whether or notto do so, it
must have regard to all of the circumstances but in particular the
nature of the property and the rights and interests of all parties in
relation thereto. The fact that the moving party has a right under its
security to appoint a receiver is an important factor to be considered
but so, in such circumstances, is the question of whether or not an

appointment by the Court is necessary to enable the receiver-manager
to carry out its work and duties more efficiently; see generally Third
Generation Realty Ltd. v. Twigg (1991) 6 C.P.C. (3d) 366 at pages

372-374; Confederation Trust Co. v. Dentbram Developments Ltd.
(1992),9 C.P.C. (3d) 399; Royal Trust Corp. of Canada v. D.Q. Plaza
Holdings Ltd. (1984), 54 C.B.R. (N.S.) l8 at page 21. lt is not
essential that the moving party, a secured creditor, establish that it will
suffer irreparable harm if a receiver-manager is not appointed: Swiss
Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R.
(3d) 4e.

f25l It is argued on behalf of Carnival that the appointment of a receiver is an extraordinary

remedy to be granted sparingly and that as it amounts to execution before judgment, there

must be strong evidence that the plaintiff s right to judgment must be exercised sparingly.

The cases that support this proposition, however, are not applicable as they do not deal

with a secured creditor with the right to enforce its security.

126l Ryder Truck Rentals Cansda Ltd. v. 568907 Ontario Ltd. (1987) 16 C.P.C. (2d) 130 is

relied on by Carnival as supporting its position. That case however dealt with a disputed

claim to payments said to be owing and a claim for damages. The plaintiff had no

security that permitted the appointment of a receiver and requested a court appointed

receiver until trial. Salhany L.J.S.C. likened the situation to aplaintiff seeking execution

before judgment and considered that the test to support the appointment of a receiver was

no less stringent than the test to support a Mareva injunction. With respect,that is not the

law of Ontario so far as enforcing security is concerned. The same situation pertained in
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Anderson v. Hunking 2010 ONSC 4008 cited by Mr. Tayar. I have serious doubts

whether 1468121 Ontario Ltd. v.663789 Ontario Ltd.2008 CarswellOntT60l cited by

Mr. Tayar was correctly decided and would not follow it.

l27l In Bank of Nova Scotia v. Freure Village on Clair Creek, Blair J. dealt with an argument

similar to the one advanced by Carnival and stated that the extraordinary nature of the

remedy sought was less essential where the security provided for a private or court

appointed receiver and the issue was essentially whether it was preferable to have a court

appointed receiver rather than a private appointment. He stated:

11. The Defendants and the opposing creditor argue that the Bank
can perfectly effectively exercise its private remedies and that the Court
should not intervene by giving the extraordinary remedy of appointing a

receiver when it has not yet done so and there is no evidence its interest
will not be well protected if it did. They also argue that a Court
appointed receiver will be more costly than a privately appointed one,

eroding their interests in the property.

12. While I accept the general notion that the appointment of a

receiver is an extraordinary remedy, it seems to me that where the

security instrument permits the appointment of a private receiver - and

even contemplates, as this one does, the secured creditor seeking a court
appointed receiver - and where the circumstances of default justify the
appointrnent of a private receiver, the "extraordinary" nature of the

remedy sought is less essential to the inquiry. Rather, the "just or
convenient" question becomes one of the Court determining, in the

exercise of its discretion, whether it is more in the interests of all
concerned to have the receiver appointed by the Court or not. This, of
course, involves an examination of all the circumstances which I have

outlined earlier in this endorsement, including the potential costs, the
relationship between the debtor and the creditors, the likelihood of
maximizing the return on and preserving the subject property and the

best way of facilitating the work and duties of the receiver-manager

t28l In ,Swrss Bank Corp. (Canada) v. Odyssey Industries Inc., (1995), 30 C.B.R. (3d) 49, in

which the bank held security that permitted the appointment of a private or court ordered

receiver, Ground J. made similar observations:
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28. The first submission of counsel for Odyssey and Weston is thatthere is

no risk of irreparable harm to Swiss Bank if a receiver is not appointed as

certificates of pending litigation have been filed against the real estate

properties involved, and there is an existing order restraining the disposition of
other assets. I know of no authority for the proposition that a creditor must
establish irreparable harm if the appointment of a receiver is not granted by the
court. In fact, the authorities seem to support the proposition that irreparable
harm need not be demonstrated. (see Bank of Montreal v. Appcon (1981), 33

o.R. (2d) e7).

l2gl See also Bank of Nova Scotia v. D.G. Jewelry Inc., (2002) 38 C.B.R. (4'n) 7 in which

Ground J. rejected the notion that it is necessary where there is security that permits the

appointment of a private or court ordered receiver to establish that the property is

threatened with danger, and said that the test was whether a court ordered receiver could

more effectively carry out its duties than it could if privately appointed. He stated:

I do not think that, in order to appoint an Interim Receiver pursuant to
Section 47 of the BIA, I must be satisfied that there is an actual and

immediate danger of a dissipation of assets. The decision of Nova
Scotia Registrar Smith in Royal Bank v. Zutphen Brothers, [1993]
N.S.J. No. 640, is not, in my view, the law of Ontario.

On the main issue of the test to be applied by the court in deterrnining
whether to appoint a Receiver, I do not think the Ontario courts have

followed the Saskatchewan authorities cited by Mr. Tayar which
require a finding that the legal remedies available to the party seeking
the appointment are defective or that the appointment is necessary to
preserve the property from some danger which threatens it, neither of
which could be established in the case before this court. The test, which
I think this court should apply, is whether the appointment of a court -
appointed Receiver will enable that Receiver to more effectively and

efficiently carry out its duties and obligations than it could do if
privately appointed.

t30l This is not a case like Royal Bank v. Chongsim Investments Ltd (1997) 32 O.R. (3d0 565

in which Epstein J. (as she then was) dismissed a motion to appoint a receiver. While the

loan was a demand loan and the bank's security permitted the appointment of a receiver,

the parlies had agreed that the loan would not be demanded absent default, and Epstein J.

held that the bank, acting in bad faith, had set out to do whatever was necessary to create
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a default. Thus she held it was not equitable to grant the relief sought. That case is not

applicable to the facts of this case.

[31] Calnival relies on a decision in Royal Bank of Canada v. Boussoulas l20l0l O.J. No.

3611, in which Stinson J. was highly critical of the actions of the bank and its counsel in

overstating its case and making unsupportable allegations of fraud in its motion afhdavit

material and facta filed before him and previously before Cumming J. He thus declined to

continue a Mareva injunction earlier ordered by Cumming J. or appoint an interim

receiver over the defendant's assets. There is no question but that a couft can decline to

order equitable relief in the face of misconduct on the part of a party seeking equitable

relief.

132] In my view, there is no basis to refuse the order sought because of alleged misconduct on

the part of BMO or its counsel. To the contrary, if anything, the shoe is on the other foot.

The factum filed on behalf of Carnival is replete with allegations of false assertions on

behalf of BMO, none of which have been established.

[33] Carnival says the first affidavit of Mr. Findlay was false when it said that the bank first

discovered the high concentration of used cars in late October,2010, because it says the

concentration was on the bank's website. Tbis ignores the fact that the account

management personnel responsible for the Carnival account did not know of the high

concentration of used car leases in excess of the 30% limit, as testified to by Mr. Findlay

and evident from the loan reviews for the past two years prepared by account

management which stated that the used car concentration was 27 .8 and ll.6 yo. Although

the BMO internal auditors had conducted quarlerly audits, the unchallenged evidence of

Mr. Findlay is that the purpose of each audit was to review whether each individual lease

has been properly papered and handled. The audit did not look at the Carnival portfolio as

a whole or to see what percentage of leases were for new or used vehicles.

l34l It is argued that BMO has tried to mislead the Court by suggesting that payments

received by Carnival after a leased vehicle was sold were to be held in trust for BMO.

There is nothing in this allegation. Mr. Findlay referred in his affidavit to the term "sold
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out of trust", or SOT, a term apparently widely used in the automobile industry, to refer

to the situation in which a borrower such as Carnival fails to remit to its lender the

proceeds of sale of a financed vehicle. Mr. Findlay did not say that there was any type of

legal trust, nor did he imply it. He identified what he said were SOTs, as did PWC in its

report, and while he said on cross-examination that he understood that all proceeds from

sales of vehicles were paid into Carnival's account at BMO, Carnival had not paid down

its loans with these proceeds as it was required to do under the loan terms, but rather had

kept the money in its operating account available for its operating purposes. The fact that

some of Mr. Findlay's calculations of amounts involved differ from the calculations of

PWC after it was sent in to investigate the situation hardly makes the case that BMO set

out to mislead the Court by a fabrication and by use of falsified numbers, as was alleged

in Mr. Tayar's factum.

t35l ln his first affidavit Mr. Findlay referred to a concern of BMO as set out in the initial

report that Mr. Hirsh was using the Carnival operating line to pay personal mortgages on

his home. On cross-examination he said he understood that the money from the

rnoftgages was put into the Carnival account as an injection of capital and he agreed that

the payment of interest on the mortgages from Carnival's account was not an improper

use of its resources. This is somewhat different from the statement of concern in his

affidavit, but I do not see it as terribly important and as Mr. Findlay was in special

account management and not managing the account, it is quite possible that the difference

was due to learning more and changing his mind. I do not conclude that he set out to

mislead the Court.

t36] In my view, it would be preferable to have a court appointed receiver rather than a

privately appointed one. Mr. Tayar said that if a private appointment were made, Carnival

would litigate its right to do so. This would not at all be helpfulwhen it is recognizedthat

there are some 1300 vehicles under lease and any dispute as to whom lease payments

were to be paid could quickly dry up or lessen the payments made. There are already a

number of leases in default, and people might opporlunistically decide notto pay if there

were a dispute as to who was in control. The prospect of more litigation was a
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consideration that led Blair J. to ordering the appointment of a receiver in Bank of Nova

Scotia v. Freure Village on Clair Creek.

l37l While there may be increased costs over a private receivership, it would appear that this

may well be at the expense of BMO and RBC, the other secured creditor. RBC supports

the appointment of a receiver by the Court. Carnival has accounts receivable of some

$4.4 million. As at November 25, approximately $3 million was more than 120 days old.

The book value of the leases of $30 million is therefore questionable, and the repayment

of $22.6 owing to BMO and RBC is not assured. Fufther, a court appointed receiver

would have borrowing powers, which might be required as Cardinal has not so far been

able to obtain new operating credit lines.

[38] In the circumstances the order sought by BMO is granted in the form contained in tab 3

of the application record.

Newbould J

DATE: February 15, 2011
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ENDORSEMENT

Introduction:

t1] I heard this application for the appointment of a receiver and the debtors'cross
ápplication for an initial order under the Companies' Creditors Arangement Act lçCCll¡

on December 14,20LL. At the end of the hearing I made the following endorsement:

For reasons to follow, an order will go in the following terms:

a) The debtors' cross application for an initial order under the CCAA is
dismissed.

b) The application to appoint a Receiver is granted, but will not take effect
until 5:00 p.m. on December 20,20tI.

c) If the debtor has obtained alternate financing & has paid the applicant in

full by 5:00 p.m, December 20, 20LI then the Receivership Order will not
take effect.

d) If the terms of paragraph (3) [i.e. paragraph (c)] above have not occurred
then the Receivership order will be with effect as of 5:01 pm December
20lrr.

e) If the parties cannot agree on the terms of the Receivership order
(following the terms of the Model Order) they may make an appointment to
settle the terms of the order.

f) Even if the Receivership Order takes effect on December 20lll at 5:00 pm

nothing prohibits the Debtor from continuing its efforts to reflnance.

t2l Counsel tell me the debtor was unable to obtain financing to pay the applicant in
full by December 20,2OlL. Accordingly, the Receivership Order is now in effect, and it
is necessary for me to deliver the reasons for my decision to appoint a receiver and

decline to make an initial order under lhe CdA.

t3l These are those reasons,
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The aoplication and cross-aoplication:

t4l The applicant, Callidus, is the respondents' first secured lender. On this
application, it sought the appointment of a Receiver under both the Bankruptcy and
InsolvencyAc( and section 101 of the Coutts of lustice Act.3 TheTD Bank, who is the
respondents'second secured lender, supported the receivership application. It pointed
out none of the respondents' refinancing proposals included sufficient financing to retire
the respondents'debt to the TD Bank. Accordingly, the TD Bank took the position that
even if the respondents were able to find alternate financing sufficient to pay out
Callidus, the TD Bank would bring its own application to appoint a receiver under the
terms of its own security.

t5l The respondents brought a cross-application for relief under the CCAA. Both
Callidus and TD Bank opposed the cross-application,

Facts:

t6l The respondent CarCap is in the business of sub-prime car lease financing. The
respondent Cashland provides sub-prime equity car loans, Both companies are
subsidiaries of CarCap Auto Finance Inc., which itself is a subsidiary of Kaptor Financial

Inc. Kaptor Financial owns several other companies, either in whole or in part. The
parties refer to these companies as the Kaptor Group. An individual named Eric

Inspektor controls the entire Kaptor Group, either directly or indirectly.

l7l The Kaptor Group, including the respondents, had deposit accounts with the TD

Bank. Initially, they did not have any credit facilities with the TD. Both the
respondents and the Kaptor Group had financing elsewhere. Before Callidus lent
operating funds to the respondents, the Laurentian Bank provided an operating facility
to them. In addition, the Kaptor Group used private investors to fìnance their
businesses through separately incorporated special purpose investment vehicles. They
refer to them as "silos". The silos provided funding either through secured term
debentures or preference shares.

Ca llidus provides financing

t8l On September 1, 2011 Callidus replaced the Laurentian Bank as the respondents'
first secured lender. It did so pursuant to a credit facility agreement, under which it

2 R.S.c, 1985 c. B-3 as amended
3 R.s.o. 1990, c. c-43, as amended
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agreed to advance a demand loan of up to $15 million subject to ceftain margin
conditions. The agreement provided that advances were to be used:

a) To pay off the existing indebtedness to the Laurentian Bank;

b) To repay certain silo investors;

c) To provide working capital; and

d) To finance existing and future vehicle lease and vehicle loan transactions.

t9l Another term of the agreement required the respondents to establish "blocked"
accounts at a bank. The respondents had to deposit all funds they received from all

sources into these blocked accounts. The respondents established the blocked
accounts at the TD Bank.

[10] The Callidus credit faciliÇ had other provisions that are relevant to this
application. The respondents' representations required them to disclose "all
commitments of any lender (other than the Lender) for all debt for borrowed money,
and all debt for borrowed money outstanding of the Borrowers or Corporate
Guarantors.'4 The respondents did not disclose they owed any money to TD Bank,
although at the time they did. In fact, in the schedule where the respondents were
required to list their "current debt defaults", they entered "none". This was not true. I
will discuss this more fully in the section "Changes to the respondents'arrangements
with TD Bank", below.

[11] The respondents also represented that all the information they had given
Callidus was "true and correct and does not omit any fact necessary in order to make
such information not misleading.d

[12] Callidus made its advances to a disbursement account that the
respondents maintained, The disbursement account was also at the TD Bank.

[13] The credit facility's terms provided that it was due on demand, and was
repayable in full on the earlier of September 1, 2012 or an event of default. Remedies
on default include Callidus' right to appoint a receiver and to apply to the couft to
appoint a receiver.

[14] The credit facility is fully secured by general security agreements as well
as a first ranking secured interest over the propefties, assets and undertakings of the
respondents.

4 Credit facility agreement paragraph 17(k)
s Ibid. paragraph 17(q)
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Changes to the respondents'arrangements with TD Bank.

[15] The respondents and other Kaptor Group companies initially had only
deposit accounts with the TD Bank. Their banking arrangements did not include any
overdraft or credit facilities, In July and August of 2011 the TD noticed what it
characterized as a high rate of unusual activity in the respondents'accounts as well as

in those of other Kaptor Group companies.

[16] What was unusual is that more than $60 million in cheques passed

through various Kaptor Group accounts. On August 18, 2011 about $18 million flowed
through in a single day, TD Bank viewed this as unusual since the businesses generally

had annual revenue of about $24 million. That day, the TD Bank froze the Kaptor
Group accounts, When they froze the accounts, they were in an overdraft position of
about $7 million, contrary to their banking arrangements with the TD.

lITl TD Bank then entered into an accommodation agreement with the Kaptor
Group, including the respondents. The accommodation agreement, which was dated
August 23, }OIL, provided a secured loan of $5 million to cover the overdraft, and to
provide some working capital. The loan was to be repaid in full by August 29,20tL It
was not.

Callidus advances

[18] Callidus knew nothing about the Kaptor Group/respondents'overdraft with
the TD Bank, the accommodation agreement or their failure to repay the TD loan. On

September I, 2OL! Callidus made its first advance into the respondents' disbursement
accounts. The advance totalled just over $8.4 million and was used to pay out the
Laurentian Bank debt, make payments to silo investors and provide working capital of
just under $1 million. Clearly, given the respondents' situation with TD Bank at the
time of the advance, the respondents were in breach of their representations to Callidus

in the credit facility agreement.

The TD Bank's accommodation agreement is amended, then terminated

[19] Since the TD Bank had not been repaid, it entered into an agreement to
amend the original accommodation agreement. The amending agreement was dated
September 7, zOlL, a week after Callidus had advanced. The amending
accommodation agreement provided for the Kaptor Group to acknowledge it was in

overdraft at that date to the extent of $2.6 million. TD Bank agreed to advance up to
g2 million (instead of the original $5 million) to cover the overdraft. TD Bank was to be

repaid in full by September 12,20tL. Again, it was not.
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t20l On September 16, TD Bank entered into an agreement to terminate the
accommodation agreement. In the termination agreement TD Bank agreed to extend
the financing subject to certain paydowns, and with the requirement that the fìnancing
be paid in full by September 30. Once again, Kaptor Group failed to pay off the debt.
It remains outstanding. Currently, the respondents owe the TD Bank about $1 million.

lztl By this point the respondents had set up the required blocked account
and disbursement accounts at TD Bank, and Callidus had advanced. By this point as

well, TD Bank was no longer prepared to do business with the respondents, As paft of
its termination agreement with the respondents, TD Bank required them to transfer the
blocked accounts and disbursement accounts within 90 days of September 16, 2011.

l22l Before TD Bank made its various accommodation agreements with the
respondents and Kaptor Group, there was a three week period in September where the
TD Bank returned as NSF many cheques the respondents had written for payroll,
investor payments and dealer and supplier payments. The NSF cheques to silo
investors also put the respondents in breach of their obligations to Callidus.

Callidus learns of the debt with TD Bank

[23] Callidus did not learn of any of the respondents' agreements with TD
Bank, or the security they had given the Bank until three weeks after Callidus had made
its fìrst advance. It was only around that time that Eric Inspektor, who essentially
controls the Kaptor Group, including the respondents, told Callidus that the respondents
and other Kaptor Group companies maintained accounts with the TD Bank. He said

that their arrangements with the TD Bank permitted the TD Bank to offset overdrafts in

one corporate account against deposits in another, including the disbursement accounts
into which Callidus deposited its advances to the respondents.

l24l Mr. Inspektor explained that because of the overdraft position the Kaptor
Group found itself in, the TD Bank had returned as NSF some of the cheques the
respondents had written to some silo investors under Callidus' initial advance. It was
one of the conditions of the advance that these investors were to be paid from the
advance. Until this time, Callidus knew nothing of any debt the respondents owed to
TD Bank. Callidus also did not know that one of the conditions of its initial advance had
not been fulfilled - that is, paying off some specific silo investors.

t25l Matters deteriorated. TD Bank dishonoured various Cashland cheques for
things like payroll, dealership payments and business expenses. Dealers were
complaining to the Ontario Motor Vehicle Industry Council.
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The field audit

126l Under the terms of its security, Callidus was permitted to conduct a field
audit of the respondents. When ¡t did, it discovered that some government remittances
were made late. It also learned that Mr. Inspector had directed funds in various Kaptor
Group accounts to cover overdrafts in other accounts. This might have included
diversion of funds from the respondents to cover overdrafts of other Kaptor Group
companies. Over $300,000 in September lease and loan payments had been deposited
into the disbursement accounts instead of into the blocked accounts. Mr. Inspektor and
his wife deposited nearly $700,000 into the disbursement accounts instead of the
blocked accounts. Again, this constituted a breach of the terms of the credit facility
agreement.

The Callidus demand

l27l Needless to sdy, all of this created significant concern for Callidus.
Callidus took the position that the respondents had made misrepresentations and
material non-disclosure to it. It viewed the respondents' actions as constituting
material breaches of the credit facility agreement. It was not prepared to continue to
lend. On October 18, 2011 it demanded payment in full, pursuant to the terms of the
credit facility agreement. It also serued notice under section 244 of the BIA of its
intention to enforce its security.

The Callidus forbearance agreement and events followíng

[2S] On October 25, 20II Callidus entered into a forbearance agreement with
the respondents. Callidus agreed to forbear from enforcing its rights, but only on a

day-to-day basis, The agreement permitted Callidus to terminate it at any time, in its
sole and absolute discretion.

l29l In the Callidus forbearance agreement the respondents have

acknowledged Callidus' BIA Notices are valid. They agree notto contestthe validity of
the demands for payment. They waive the 10-day notice period, and consent to the
immediate enforcement of Callidus' security.

[30] The forbearance agreement also required the respondents to hire a new

interim executive officer to replace Mr. InspeKor, who ceased to have any managerial
role, or any cheque signing authority. The respondents also agreed to hire MNP
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corporate Finance Inc. to find them alternate financing so they could pay out Callidus
by April 30,2012. They were not able to secure alternate financing in this way.

t31l The agreement also required the respondents to submit a complete
restructuring plan to Callidus by November 30, 201t. First, the plan had to be

acceptable to Callidus, and second had to be completed by December 31, 2011. The
respondents have been unable to comply with either of these conditions.

l32l Although the parties concede the term is not enforceable, the Callidus
forbearance agreement also contains a promise from the respondents not to commence
any restructuring or reorganization proceedings under either the BIA or CCAA.

[33] Since the forbearance agreement, Callidus says the respondents'financial
position has deteriorated more. The loan balance has increased by more than $770,000
while the lease rental stream has dropped by about $225,000. By the end of
November, the respondents were in an over advance position of more than $1.2 million.

t34l Callidus was not prepared to continue without changes to the
arrangement. On November 16, Callidus told the respondents it would continue to fund
under the credit facility if and only if there was a minimum cash injection at least

$500,000 into the businesses by subordinated debt or equity within two days, and the
respondents would also have to fund their 30o/o of the cost of buying new vehicles for
lease. The respondents failed to fulfil either of these conditions,

[35] On November 24, Callidus terminated the forbearance agreement, and
told the respondents it would apply to court to have a receiver appointed.

[36] Even though it has terminated the forbearance agreement, Callidus
continues to provide some funding to the respondents. It does so at its discretion, in

order to protect its security.

l37l The respondents have been looking for alternate financing. They have
not been able to secure any.

Discussion:

[3S] Callidus takes the position that the respondent made material
misrepresentations even before the first advance. It says had ¡t known of the
respondents'situation with TD Bank it would never have agreed to advance in the first
place. Now it sees the respondents' financial position deteriorating, Its demand for
payment has not been satisfied. The respondents' revenue stream is declining,
meaning it cannot acquire new vehicles to lease. Callidus says this results in a

reduction of its security, while the debt increases. As a result, Callidus says it is just
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and convenient to appoint a receiver in order to protect its security and the interests of
other stakeholders.

t39l For their part, the respondents accuse Callidus of taking an aggressive
and unreasonable position (even though every position Callidus has taken has been
supported by the specific terms of either the credit facility or the forbearance
agreement.) The respondents point out that they are not actually behind in their
payments. They view the interim financial officer who is now in place as being akin to a
"soft receivership", and suggested that if they were able to have a CCAA stay in place

for thirteen weeks, they would be able to restructure. They did not, however, present
any restructuring plan, even in very draft form.

Receiver?

t40l Callidus brought its receivership application under both section 101 of the
Courts of lustice Act, and s.47 of the BIA. The test to appoint a receiver under the CIA
requires the couft to conclude it would be just and convenient to do so. The couft may
appoint an interim receiver under s. 47 of the BIA if and only if the court is persuaded a

receiver is necessary to protect the debtor's estate or the interests of the creditor who
sent a notice under s.244(I) of the BIA.

[41] The question is whether it is more in the interests of all concerned to have
the receiver appointed or not.6 In order to answer the question the coutt must consider
all the circumstances of the case, particularly:

a) The effect on the parties of appointing the receiver, This includes potential
costs and the likelihood of maximizing return on and preserving the subject
propefi;

b) The parties'conduct; and

c) The nature of the property and the rights and interests of all pafties in

relation to it.7

l42l Receivers are considered an "extraordinary" remedy, much in the same
way as granting an injunction is considered an extraordinary remedy. The law is clear,
however, that an applicant who wishes the couft to appoint a receiver need not show
irreparable harm if a receiver is not appointed.B

6 Bank of Nova Scotia v. Freure Wllage on Clair Creeþ 1996 CarswellOnt 2328, 40 C,B.R, (3d) 274 (S.C.J.)
7 Bank of Montrealv. Carnival Leasing LimiteQ 2011 ONSC 1007 (CanLII)
8 Sw¡ss Bank Corp. (Canada) v. Odyssey Industries Inc.ll995l O.l. No. I44 (O.C.J. - Gen. Div.)
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t43l Many security instruments will specifically contemplate appointing a

receiver. The fact that the creditor has a right to appoint a receiver under its security is
therefore an impoftant consideration. Generally, a couft will appoint a receiver when it
is necessary to enforce rights between the pafties or to preserve of assets pending
judgment. Receivers will also be appointed where there is a serious apprehension
about the safety of the assets.

l44l Here, of course, the credit facility agreement itself specifically
contemplated appointing a receiver. Following the reasoning in Fruere W//age, the
"extraordinary" nature of the remedy is therefore less important here than it might
otherwise be.

[45] This leads me to consider the interests of all concerned, in order to
determine whether the test under either the Coutts of lustice Act or Bankruptcy and
Insolvency Act, or both, has been met.

146l What is the likely effect on the parties of appointing a receiver? From
Callidus' point of view, it will allow it to protect its security, and dispose of it in an

organized and court-supervised fashion. It proposes to sell the businesses as a going

concern, in order to maximize value for all stakeholders. The respondents concede that
a possible restructuring plan might be to liquidate, in which case the hope would also

be a going concern sale. In this regard, I see no difference in outcome if a receiver is
appointed.

l47l Callidus has legitimate concerns about the businesses continuing as a

going concern while the respondents attempt to restructure. The respondents have

stopped purchasing vehicles for lease. They have no money to do so. As a result, the
value of Callidus'securiÇ is declining.

[4S] The activities in the TD accounts that led to the Bank's freezing them
suggest companies that were out of financial control, operating outside of the normal
course of business.

[49] The respondents'difficulties with the TD Bank overdraft arose in August of
last year. They have been given every opportunity since then to cure their defaults,
and have failed to do so.

[50] Similarly, the respondents have been in default with Callidus since it
demanded payment in mid October of last year, and delivered its notice of intention to
enforce its security. Even though Callidus had agreed to forbear, the respondents have

failed to honour the terms of the forbearance agreement.
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[51] Neither Callidus nor TD Bank has faith in the respondents' management.
This is a factor that supports appointing a receiver. e While the interim executive officer
Mr. Willis has brought some stability to the businesses, they cannot operate without
further borrowing, and none is available. Without further borrowing, the respondents
cannot purchase new inventory for lease, and thus its inventory is declining. What this
means is that its lease and loan revenues are also declining, while its debt load to
Callidus is increasing. All this suggests to me that appointing a receiver is necessary in
order to protect Callidus'security from fufther erosion.

[52] The respondents' past conduct also gives cause for concern if there is no
receiver who can manage the businesses and arrange for an orderly sale under the
couft's supervision.

[53] As to the nature of the property, I note that Callidus'securiÇ is declining
in value. Both secured creditors' rights in it are being eroded, The coutt must put an

end to the continued haemorrhaging of money. Given the respondents'failure to come
up with even a rudimentary restructuring plan, it is time for a receiver to take control,
and manage the businesses to the extent necessary to result in an orderly liquidation to
protect the interests of all stakeholders.

[54] At the hearing of the application and cross-application, the respondents
urged me to consider only the current situation with the businesses, and look to the
future, rather than to problems in the past. Even doing only this, there is no comfoft to
Callidus. The respondents have repeatedly sought new financing and failed - even

after I made the receivership order, but held it in abeyance so they could refinance.
Most impoftantly, nothing prevents the respondents from continuing their effofts to
restructure, even though I have appointed a receiver.

CCAA?

t55l The respondents took the position that granting an initial order under the
CCAA is the proper way to proceed. They point to the fact that Mr. Willis (the interim
executive officer) says the businesses are not out of control, are not a disaster, and are
good businesses that will not deteriorate if a stay is granted and the companies are

allowed to restructure, I disagree.

t56l The respondents have no operating capital. They are borrowers in

default, with two unwilling lenders who are unprepared to lend more. Under the CCAA

these lenders have no obligation to advance more funds.lo Without further advances,

e GE Commercial Distribution F¡nance Canada v. Sandy Cove Marine Co. Í20t71O.J, No. 2954 (S.C.J.)
to Section 11.01(b) of the CAA
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the respondents cannot continue to operate without further deterioration in inventory of
vehicles and the resulting deterioration in revenue.

l57l The respondents ask, what is the harm in letting them reorganize? While
that is an interesting question, it is not the test. It seems to me this is nothing more
than a last ditch effort on the respondents' paft to stave off the inevitable. In Re
Marine Drive Properties Ltd. 11 the court put a similar situation this way: "to put in
bluntly, the Petitioners have sought CCAA protection to buy time to continue their
attempts to raise new funding ... they need time to 'try to pull something out of the
hat."' Or, as Farley J. put it in ,Re Inducon Development Corp., tt "... CCAA is designed
to be remedial; it is not however designed to be preventative. CAA should not be the
last gasp of a dying company; it should be implemented if it is to be implemented, at a
stage prior to the death throe."

[58] Here, the respondents only brought their application after Callidus had
brought its application for a receiver. The respondents knew in November that Callidus
intended to seek a receiver, They waited until they had been served with the
receivership application before launching their own effoft to restructure. As a result,
the cross-application for CCAA relief seems more a defensive tactic than a bona fide
attempt to restructure. The respondents have no restructuring plan. They have no

outline of a plan. They do not have even a "germ of a plan". Again, as the couft said
in Inducon:

fw]hile it is desirable to have a formalized plan when applying, it must
be recognized as a practical matter that there may be many instances
where only an outline is possible. I think it inappropriate, absent most
unusual and rare circumstances, not to have a plan outline at a

minimum, in which case then I would think that there would be requisite
for the germ of a plan.

[59] The respondents have been attempting to refinance for some time. They
have failed to meet every deadline for payment they agreed to with Callidus as well as

with the TD Bank, Even when I delayed the date for the receivership order to take
effect in order to give the respondents time to complete a refinancing, they were
unable to do so.

[60] The absence of even a "germ of a plan" militates against granting relief
under the CCAA.

t61l Finally, in considering the question of whether to grant relief under the
CCAA,I must also look at the position of the two major secured creditors, Neither will

11 2oo9 Bcsc 145
Lz ltggzl o.J. No. 8 (Gen. Div,)
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support a plan of arrangement. They represent a considerable part of the respondents'
creditors. I have no evidence any other creditors would support a plan, either, I see
no merit in making an initial order and imposing a stay in circumstances where a plan

of arrangement is most likely going to be defeated.

162l Having considered all these factors, I decline to grant relief under the
CCAA.

Conclusion:

t63l It is for these reasons I made the order I did on December L4,20II

MESBUR ]
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