




















































APPENDIX A



CONFIDENTIALITY AGREEMENT

Confidentiality agreement dated January __, 2016 between Ernst & Young Inc., in its capacity as
Receiver of Keller & Sons Farming Ltd. and Keller Holdings Ltd. (the “Receiver”) and
______________________ (the “Counterparty”) (collectively the “Parties” or individually a
“Party”).  Reference to a Party includes such Party’s Representatives (as hereinafter defined) and
“affiliates”.  For purposes of this Agreement, an entity is an “affiliate” of a Party if: (1) one of them
is a subsidiary of the other; or (2) each of them is controlled by the same person.

The Counterparty is requesting access to the First Confidential Report of the Receiver dated
January 19, 2016 (the “First Confidential Report”), filed in connection with the Notice of Motion of
the Receiver dated January 19, 2016 in Manitoba Court of Queen’s Bench File No. CI-15-01-98054
(the “Application”).  This Agreement sets out the terms under which the Receiver is willing to
disclose the First Confidential Report and the terms under which the Counterparty may receive
and use the First Confidential Report.

Section 1 Non-Disclosure of Confidential Information
(1) The Counterparty and its directors, officers, employees, agents or advisors, including,

accountants, counsel, lenders, consultants and financial advisors (“Representatives”), will
keep confidential all information disclosed to the Counterparty within the First
Confidential Report, regardless of whether such information is in oral, visual, electronic,
written or other form, and including all notes, analyses, compilations, or other documents
prepared by, on behalf of or for the benefit of, the Counterparty that contain, reflect,
summarize, analyze, discuss or review any of the foregoing (collectively, “Confidential
Information”), and will use the Confidential Information solely to assist the Counterparty
in evaluating and, if deemed necessary by the Counterparty, responding to the Application
(collectively, and exclusively, the “Purpose”),   and not directly or indirectly for any other
purpose and will not disclose such Confidential Information except as permitted by this
Agreement.

(2) The Counterparty represents and warrants to the Receiver that it is a creditor of Keller &
Sons Farming Ltd., that it has not either by itself or with any other person, offered to
purchase  any  of  the  assets  of  Keller  &  Sons  Farming  Ltd.  and  Keller  Holdings  Ltd.
(collectively “Keller”) and that it will not by itself or with any other person, use the
Confidential Information to subsequently make an offer for any of the assets of Keller.

(3) Confidential Information does not include any information that:

(a) is or becomes generally available to the public (other than as a result of disclosure
directly or indirectly by the Counterparty);

(b) is or becomes available to the Counterparty on a non-confidential basis from a
source other than the Receiver provided such source does not owe a duty of
confidentiality to the Receiver or to any other person in respect of such information;
or

(c) is or was independently acquired or developed by the Counterparty without use of
any information disclosed by the Receiver.
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(4) The disclosure restrictions contained in this Agreement do not apply to any information
that  is  required  to  be  disclosed  by  law.   However,  prior  to  making  such  disclosure,  the
Counterparty must unless prohibited by law:

(a) immediately advise the Receiver of the requirement;

(b) cooperate with the Receiver in limiting the extent of the disclosure; and

(c) provide the Receiver with a reasonable opportunity to obtain a protective order or
other remedy from a court of competent jurisdiction in order to preserve the
confidentiality of the information required to be disclosed.

(5) The Counterparty may disclose Confidential Information to its Representatives but only to
the extent that such Representatives need to know the Confidential Information, have been
informed of the confidential nature of the Confidential Information and agree to be bound
by and act in accordance with the confidentiality provisions of this Agreement.

(6) The Counterparty is responsible for any breach by its Representatives or affiliates of any of
the provisions of this Agreement.

(7) The Counterparty agrees that it and its solicitors shall not disclose any value ascribed to
any property or assets of Keller (except as may be expressly disclosed in the First Report of
the Receiver filed in connection with the Application) in any oral or other submissions
made by it or on its behalf in connection with the Application.

(8) The Counterparty hereby confirms, acknowledges and agrees that, upon receipt of the
Confidential Information, the Counterparty (and any and all of its affiliates) will be barred
from acting, and shall not act, directly or indirectly, for itself or on behalf of a third party or
in participation with a third party, as a purchaser and shall not participate as a potential
purchaser in any process to sell any of the assets of Keller.

Section 2 No Representation or Warranty.
The Receiver makes no representation or warranty, expressed or implied, as to the accuracy

or completeness of the Confidential Information.  The Receiver is not liable to the Counterparty or
to any other person for any losses, liabilities, damages, claims, demands or expenses resulting
from, connected with or arising out of the Counterparty’s use of the Confidential Information.
Nothing in this Agreement or in the disclosure of any Confidential Information confers any
interest in the Confidential Information on the Counterparty.

Section 3 Remedies.
In the event of a breach of a Party’s obligations under this Agreement, that Party must,

immediately following discovery of the breach, give notice to the other Party of the nature of the
breach.  Any breach of this Agreement will give rise to irreparable injury to the Receiver
inadequately compensable in damages.  The Receiver may, in addition to any other remedy,
enforce the performance of this Agreement by way of injunction or specific performance upon
application to a court of competent jurisdiction without proof of actual damages (and without the
requirement of posting a bond or other security) and the Counterparty agrees not to plead
sufficiency of damages as a defence in any such proceeding.  The rights and remedies provided in
this Agreement are cumulative and are in addition to, and not in substitution for, any other rights
and remedies available at law or equity.
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Section 4 Other Covenants and Agreements.
The Parties share a common legal and commercial interest in all Confidential Information

which is and remains subject to all applicable privileges, including solicitor-client privilege,
anticipation of litigation privilege, work product privilege and privilege in respect of “without
prejudice” communications.  No waiver of any privilege is implied by the disclosure of
Confidential Information to any person pursuant to the terms of this Agreement.

Section 5 Miscellaneous.
(1) Time is of the essence in this Agreement.

(2) No waiver of any provision of this Agreement constitutes a waiver of any other provision.

(3) This Agreement is binding on and enures to the benefit of the Parties and their respective
successors and permitted assigns.

(4) Neither this Agreement nor any of the rights or obligations under this Agreement, are
assignable or transferable by a Party without the prior written consent of the other Party.

(5) If any provision of this Agreement is determined to be illegal, invalid or unenforceable by
an arbitrator or any court of competent jurisdiction from which no appeal exists or is taken,
that provision will be severed from this Agreement and the remaining provisions will
remain in full force and effect.

(6) This Agreement is governed by, interpreted and enforced in accordance with the laws of
the Province of Manitoba and the federal laws of Canada applicable in the province.

(7) It is understood and agreed that no failure or delay by the Receiver in exercising any right,
power or privilege hereunder shall operate as a waiver hereof, nor shall any single or
partial exercise thereof preclude any other or further exercise thereof or the exercise of any
right, power or privilege hereunder.

(8) Ernst & Young Inc. acts in its capacity as Receiver of the assets of Keller & Sons Farming
Ltd. and Keller Holdings Ltd. as aforesaid and shall have no personal or corporate liability
hereunder or from the Agreement contemplated hereby.

(9) This Agreement may be executed in any number of counterparts (including by facsimile or
.pdf) and all counterparts taken together constitute one and the same instrument.

[Remainder of page intentionally left blank]



IN WITNESS WHEREOF the Parties have executed this Agreement.

Ernst  &  Young  Inc.,  Receiver  of  Keller  &
Sons Farming Ltd. and Keller Holdings Ltd.

By:
Authorized Signing Officer

[NAME OF COUNTERPARTY]

By:
Authorized Signing Officer

By:
Authorized Signing Officer
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 Acquisition opportunity 
 
 

 

1 Agriculture and Agri-Food Canada, Potato Market Information Review 2013 - 2014 
2 Farm Credit Canada,April 13, 2014 2014 Farmland Values Report  

Potato Farming Operation  
 

Acquisition Opportunity November 2015 
 

Keller & Sons Farming Ltd. and Keller Holdings Ltd.  (collectively, “Keller”) own and operate a large commercial crop 
farm located approximately 30 km east of Brandon, Manitoba. Keller was placed into receivership on October 8, 2015 
by order of the Court of Queen's Bench of Manitoba (the “Receivership Order”). Ernst & Young Inc. (the “Receiver”) 
was appointed as the Receiver and Manager of Keller pursuant to the Receivership Order. A copy of the Receivership 
Order is available at: www.ey.com/ca/keller 

 
Pursuant to the Receivership Order, the Receiver is marketing the property of Keller including approximately 6,440 
acres of agricultural land, irrigation infrastructure, and associated buildings and machine shop (collectively, the 
“Potato Farm”). The Potato Farm has been operating on a “business as usual” basis since the Receivership Order.  Any 
transaction involving the Potato Farm will require Court approval.  
 

 

Key Investment Attributes 
► 48 individual land parcels within a 32 km radius comprising 6,441 deeded acres of agricultural land 

(approximately 5,970 (+/-) acres of irrigated arable and 470 (+/-) acres of non-irrigated arable).  All of the 
lands are accessible via all weather graveled municipal roads; 

► The Potato Farm grows potatoes for sale under annual contracts to McCain Foods Ltd. (two processing plants 
located within 25 km and 110 km of the Potato Farm) and Simplot Canada Ltd. (processing plant located in 
within 90 km of the Potato Farm). Certain of the Potato Farm Lands have previously been leased to other 
farmers to grow cereal grains and rotational crops; 

► Manitoba is Canada’s second largest potato producer1. Farmland values in Manitoba increased an average of 
12.2% in 2014 continuing a trend of yearly increases since 19922;  

► The Potato Farm’s soil is an agriculture classification mix of 3m and 4m (Sandy Loam consisting of Miniota, 
Marringhurst, Stockton, and Marsh soil classification) serviced by an extensive irrigation system including 6 
wells, 3 pump stations,  and 22 pivots, with individual fields serviced by underground irrigation pipeline; and 

► The Potato Farm includes the following structures: 
 

Description Year 
Built Size Details 

Potato Storage Building 2011 136’ X 264’ Steel frame and concrete floor with  exhaust fans, partitions and bulkheads to 
maximize utility of potato storage allowing for humidcell control. 

Potato Storage Building 2002 136’ x 264’ Steel frame and concrete floor with  exhaust  fans, partitions and bulkheads to 
maximize utility of potato storage allowing for humidcell control. 

Potato Loading and 
Processing Building 2002 6,720 sq. ft. Wood frame, metal clad and insulated. Loading infrastructure to potato 

storage buildings. 

Office and Machine Shop 2009 5,600 sq. ft. Floor space of 4,200 sq. feet and upper office level of 1,400 sq. feet 

Machine Shop 2004 60’ x 100’ Pole frame metal clad workshop with full concrete floor 

(Additional structures on the Potato Farm include grain storage, a cold storage building and two personal residences) 

  

http://www.ey.com/ca/keller


 

 

 

 

 

 

Further Information 

Further information on this acquisition opportunity will be provided to qualified parties in a Confidential Information 
Memorandum (“CIM”) and a data room for those parties that have executed a non-disclosure agreement (“NDA”). 

 
 

Confidentiality 

The information contained in this summary is submitted to parties on a confidential basis for use solely in connection 
with their consideration of the transaction opportunity described herein. By its acceptance hereof, the recipient agrees 
that neither it nor any of its employees or advisors shall use the information for any purpose other than the evaluation 
of the business opportunity, nor shall it divulge the information or distribute this Summary to any other party, in whole 
or in part, at any time without the prior written consent of the Receiver. 

 
 

Next Steps 

Prospective bidders interested in this opportunity are asked to contact the Receiver directly.  Parties will be expected 
to sign a NDA and return the executed version to the Receiver along with the following information (collectively, the 
“Access Information”):   
 

 (i) name of individual(s) to receive information;  
 (ii) name of company;  
 (iii) email address; and, 
 (iv) phone number. 
 

Upon receipt of the executed NDA and Access Information, the party may receive the CIM and access to the virtual data 
room. Prospective Bidders should direct all inquiries to the Receiver who will arrange all appropriate due diligence 
contacts and will facilitate site visits on a “by appointment only” basis. Potential bidders are instructed not to contact 
Keller or any of its former employees or consultants without the Receiver’s prior approval. The Receiver will consider 
qualified bids and any transaction involving Keller’s assets will be subject to Court approval. 
 
The Receiver reserves the right to accept an offer at any time without further notice to parties receiving this 
acquisition opportunity overview.  
 
Potential bidders are requested to direct all inquiries to one of the persons listed below. 
 

Ernst & Young Inc., Receiver of Keller & Sons Farming Ltd. and Keller Holdings Ltd. 
2700-360 Main Street | Winnipeg, Manitoba | R3C 4G9 

 

 Joe Healey Marcus Matychuk 
 Senior Vice President Associate 
 (204) 954-5568  (204) 933-0296
 joe.a.healey@ca.ey.com   marcus.matychuk@ca.ey.com 
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APPENDIX D

IN THE MATTER OF THE RECEIVERSHIP OF KELLER & SONS FARMING LTD.

STATEMENT OF RECEIPTS AND DISBURSEMENTS

For the period from October 8, 2015 to January 15, 2016

CAD
RECEIPTS

Receiver's borrowing certificate proceeds 500,000.00$
Pre-receivership bank account proceeds 124,527.59
Recovery of operational expenses from Shilo Farms Ltd. 19,034.09
Interest earned 18.93
Miscellaneous other receipts 870.03

Total receipts 644,450.64$

DISBURSEMENTS

Filing fees 70.00$
Future crop input purchases 316,545.35
Insurance 37,572.53
Appraisal fees 16,495.00
Professional fees (receiver and legal) 135,931.68
Utilities and telephone 22,119.67
Payroll and related source deductions 57,619.69
Site operational expenses 16,247.86
Utilities, telephone and miscellaneous 14,733.56

Total disbursements 617,335.34$

Excess of receipts over disbursements before distributions 27,115.30$
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