
  

  

Court File No. 07-CL-7120 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN OF 
COMPROMISE OR ARRANGEMENT WITH RESPECT TO 

HOLLINGER INC., 4322525 CANADA INC. AND SUGRA LIMITED 

APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

TWENTY-THIRD REPORT OF THE MONITOR  
August 17, 2012 

1. On August 1, 2007, Hollinger Inc. (“Hollinger”) and certain of its subsidiaries 

(collectively, the “Applicants”) filed for and obtained protection from their creditors 

under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”) pursuant to the Order of this  Court dated August 1, 2007 (the “Initial 

Order”).  Pursuant to the Initial Order, Ernst & Young Inc. was appointed as the monitor 

of the Applicants (the “Monitor”) in these CCAA proceedings. 

2. Capitalized terms not defined in this report are as defined in the Initial Order or previous 

reports of the Monitor.  All references to dollars are in Canadian currency unless 

otherwise noted. 

PURPOSE 

3. At the parties’ last appearance on July 24, 2012 this Court requested that the Monitor 

meet with all concerned parties regarding the terms of the draft Document Protocol 

appended to the Monitor’s Twenty-Second Report.  This Court requested that the 

Monitor meet with the parties to attempt to achieve consensus regarding a discovery 

protocol relating to the ongoing litigation between the Applicants and the Non-Settling 
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Defendants in Ontario Superior Court of Justice, Court File No. 06-CL-6261 (the “Inside 

Directors Litigation”). 

4. The purpose of this Twenty-Third Report of the Monitor (the “Twenty-Third Report”) 

is to advise and update this Court on the Monitor’s progress in the above-mentioned 

discussions.  

NON-PARTY DISCOVERY/DOCUMENT PROTOCOL 

5. Prior to the parties’ last attendance before the Court on July 24, 2012, the Monitor 

circulated on July 20, 2012 a draft Document Protocol (attached to the Twenty-Second 

Report of the Monitor) that had been agreed to by the Applicants, Torys and KMPG.  For 

ease of reference, the draft Document Protocol is attached hereto as Appendix “A”.   

6. No other interested party had expressed agreement with the draft Document Protocol.  It 

was provided to this Court to advise of the progress made with Torys, KPMG and the 

Applicants with respect to document production from Torys and KPMG in the event the 

Settlements are approved as sought by the moving parties. 

7. The Non-Settling Defendants did not agree that the terms of the draft Document Protocol 

adequately addressed their concerns regarding the discovery process for the Inside 

Directors Litigation.  This Court directed the Monitor to convene further meetings with 

the parties to consult regarding a document protocol. 

8. Pursuant to the Court’s direction, the Monitor canvassed all parties.  The Monitor 

convened two without prejudice meetings on July 30 and August 8, 2012 of its counsel 

and counsel to Mr. Black et al., Mr. Radler et al., Torys, KPMG and the Applicants.  

Without prejudice discussions regarding the terms of the draft Document Protocol 

occurred both during the meetings and afterwards. No consensus has been reached. 
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9. Following the culmination of these meetings, on August 8, 2012, counsel to the Monitor 

wrote to the parties with a list of terms that it understood to be agreed and a list of issues 

that it understood remained to be resolved.  Counsel to the Monitor requested that each 

party provide comments. 

10. In response, on August 9, 2012, counsel for KPMG provided the correspondence attached 

hereto as Appendix “B” enclosing the form of document protocol that KPMG would be 

prepared to agree to for the purpose of its discovery obligations in the outstanding Inside 

Directors Litigation. 

11. Similarly, on August 9, 2012, counsel for Torys provided the correspondence attached 

hereto as Appendix “C” enclosing an identical form of document protocol to Appendix 

“B” confirming their agreement with its terms. 

12. The protocol circulated by KPMG and Torys on August 9, 2012 differs in certain respects 

from the protocol agreed to by those parties on July 20, 2012.  Accordingly, for the 

Court’s assistance, the Monitor has created a “black-lined” version comparing the two 

forms of protocol which is attached hereto as Appendix “D”.  

13. Counsel to Mr. Black et al. provided their position regarding the outstanding production 

and discovery issues by letter dated August 9, 2012 which is attached hereto as 

Appendix “E”. 

14. Counsel to Mr. Radler et al. provided their position regarding the outstanding production 

and discovery issues by letter dated August 9, 2012 which is attached hereto as 

Appendix “F”. 

15. On August 13, 2012 counsel to the Applicants provided their agreement to the form of 

protocol circulated by both Torys and KPMG on August 9 and also provided their 

response to the positions articulated by counsel to Mr. Black and counsel to Mr. Radler.  

This correspondence is attached hereto as Appendix “G”. 
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CONCLUSION & OBSERVATIONS 

16. Despite the Monitor’s efforts to find consensus in the terms of a production and discovery 

protocol governing the extent of Torys and KPMG’s involvement in the Inside Directors 

Litigation in the event that the Settlements are approved, no consensus has been reached.   

17. It is the Monitor’s view that there is no reasonable prospect of achieving consensus on 

the terms of such a protocol at this time.  

 ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17th DAY OF AUGUST, 2012: 

ERNST & YOUNG INC. 
In its capacity as Court-appointed  
Monitor of Hollinger Inc. and certain of its affiliates 
 
Per: 

 
Brian M. Denega 
Senior Vice President 
 
Christopher Mediratta 
Vice President 
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NON-PARTY DOCUMENT PRODUCTION PROTOCOL

This document production protocol is intended to describe the process for obtaining 

production of documents from KPMG LLP (“KPMG”) and Torys LLP (“Torys”) 

(collectively “the Non-Parties”) in the context of the proceeding commenced by Hollinger 

Inc. et al. against Conrad M. Black, F. David Radler et al. in Ontario Superior Court of 

Justice, Court File No. 06-CL-6261 (“the Action”). 

The protocol assumes that the settlements between Torys and Hollinger Inc. et al. and 

KPMG and Hollinger Inc. et al. will be approved by the Court, including the bar orders 

sought. 

Following the close of pleadings in the Action, the plaintiffs and the defendants will 

exchange documentary production in the ordinary course as required by the Rules of 

Civil Procedure. In the case of the plaintiffs, such documentary production shall include 

all relevant, non-privileged documents in the possession, control or power of the Chief 

Restructuring Officer or the Litigation Trustee appointed pursuant to the Order of the 

Court dated May 21, 2008 (the “Multi-Party Settlement Order”). For greater certainty, 

the documents in the control of the Chief Restructuring Officer or the Litigation Trustee 

include all documents that are currently in the possession of the plaintiffs' former 

counsel who acted for the plaintiffs or any of them in connection with the Litigation 

Assets as defined in the Multi-Party Settlement Order.   

In the event the plaintiffs or any of them did not retain a copy of any of their 

aforementioned relevant documents (“Documents”), the plaintiffs shall write to Ernst & 

Young Inc. (“E&Y”), in its capacity as court-appointed Inspector, to determine and ask 

whether it has a copy of the sought after Documents.  If so, the plaintiffs shall thereafter 

seek an order, in the Inspectorship proceedings to obtain copies of the Documents in 

the possession of the Inspector. 

Thereafter: 

1. The parties will identify the categories of relevant documents that 

they require from the Non-Parties with sufficient particularity 



 

 

regarding time period, document type and the issue(s) to which the 

requested documents are relevant all with the objective of making 

production proportionate and reasonable in the circumstances; 

2. Subject to the principles of proportionality and reasonableness set 

out in paragraph 1, requested non-privileged documents relevant to 

any matter in issue in the action, shall be made available for 

inspection, in accordance with paragraphs 3 and 4 hereof and 

copies of such documents shall be produced in accordance with 

paragraphs 5, 6 and 7 hereof. 

3. The Non-Party KPMG has advised E&Y in its capacity as Monitor 

that the documents KPMG has in its possession that may be 

related to the issues in the Action are not organized in an electronic 

document management database but are contained in paper files.  

The Non-Party Torys has advised E&Y in its capacity as Monitor 

that many of the documents it has in its possession that may be 

related to the issues in the Action are not organized in an electronic 

document management database but are instead contained in 

paper files, some of which are available on CD-ROM.  Accordingly, 

the Non-Parties will separately make the categories of documents 

requested by the parties available for inspection, subject to any 

applicable solicitor-client privilege, at a mutually acceptable 

location at mutually accepted times.  To the extent that documents 

are available electronically they shall be made available for 

inspection in that format, upon request;  

4. KPMG and Torys shall be consulted about the proposed schedule 

for production and discovery  with respect to productions pursuant 

to this protocol before the finalization of the Discovery Plan 

pursuant to Rule 29.1.03(1)1. of the Rules of Civil Procedure.  

KPMG and Torys shall thereafter make documents available for 



 

 

inspection in accordance with the established schedule.  Any 

dispute with respect to the schedule as it affects the Non-Parties 

may be referred to the Court pursuant to paragraph 8 hereof;  

5. The parties will be permitted to access the aforementioned 

categories of documents for an agreed duration during which any 

party may request copies of them. 

6. The Non-Parties will arrange for copies of the requested 

documents to be made and thereafter provided to, not only the 

party requesting copies of the documents, but also every other 

party to the Action.  In the case of documents that are now in 

electronic form, production of such documents will be by electronic 

copies; 

7. Any party that requests copies of documents pursuant to 

paragraph 6 agrees to pay all reasonable expenses incurred by the 

Non-Parties in copying or scanning the documents for both the 

party requesting the documents and all other parties who are 

entitled to receive a duplicate copy; 

8. The parties and the Non-Parties may enlist the assistance of the 

Court, in case managing or resolving any issues that may arise 

during implementation of the abovementioned document 

production protocol, including issues of the relevance of the 

documents requested, the proportionality and reasonableness of 

the request in the circumstances and the application and/or waiver 

of privilege.  The plaintiffs acknowledge that they have waived 

privilege over documents arising from Torys’ representation of the 

Plaintiffs, which documents are in the possession of the Non-

Parties. For greater certainty, the waiver of privilege does not 

extend to materials exchanged in the mediations that took place 



 

 

between Hollinger Inc. and the Non-Parties, respectively, which 

mediation materials remain privileged and confidential; 

9. The deemed undertaking, as described in Rule 30.1 of the Rules of 

Civil Procedure shall apply to all documents made available for 

review by the Non-Parties; and 

10.Nothing in this document protocol waives or prejudices the rights 

that the parties might have pursuant to Rule 30.10 of the Rules of 

Civil Procedure. 
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NON-PARTY DOCUMENT PRODUCTION PROTOCOL

This document production protocol is intended to describe the process for obtaining 

production of documents from KPMG LLP (“KPMG”) and Torys LLP (“Torys”) 

(collectively “the Non-Parties”) in the context of the proceeding commenced by Hollinger 

Inc. et al. against Conrad M. Black, F. David Radler et al. (collectively the “Parties to the 

Action”) in Ontario Superior Court of Justice, Court File No. 06-CL-6261 (“the Action”). 

The protocol assumes that the settlements between Torys and Hollinger Inc. et al. and 

KPMG and Hollinger Inc. et al. will be approved by the Court, including the bar orders 

sought. 

The Non-Parties have confirmed that to the best of their knowledge documents related 

to Hollinger Inc. in their power, possession and control as of October 2004, and in the 

case of the Non-Party Torys those documents that were not transferred in response to 

directions from Hollinger Inc., have been preserved and will continue to be preserved 

until the Action has been finally resolved.

Following the close of pleadings in the Action, the Parties toplaintiffs and the 

Actiondefendants will exchange documentary production in the ordinary course as 

required by the Rules of Civil Procedure.  In the case of the plaintiffs, such documentary 

production shall include all relevant, non-privileged documents in the possession, 

control or power of the Chief Restructuring Officer or the Litigation Trustee appointed 

pursuant to the Order of the Court dated May 21, 2008 (the “Multi-Party Settlement 

Order”). For greater certainty, the documents in the control of the Chief Restructuring 

Officer or the Litigation Trustee include all documents that are currently in the 

possession of the plaintiffs' former counsel who acted for the plaintiffs or any of them in 

connection with the Litigation Assets as defined in the Multi-Party Settlement Order.   

In the event the plaintiffs or any of them did not retain a copy of any of their 

aforementioned relevant documents (“Documents”), the plaintiffs shall write to Ernst & 

Young Inc. (“E&Y”), in its capacity as court-appointed Inspector, to determine and ask 

whether it has a copy of the sought after Documents.  If so, the plaintiffs shall thereafter 



  

  

seek an order, in the Inspectorship proceedings to obtain copies of the Documents in 

the possession of the Inspector. 

After the close of pleadings and the production of documents by the Parties to the 

Action, and in accordance with the timetable set out in the Discovery Plan (as set out in 

paragraph 6 below):

Thereafter: 

1. The Parties to the Actionparties will identify the categories of 

relevant documents that they require from the Non-Parties with 

sufficient particularity regarding time period, document type and the 

transaction or issue(s) to which the requested documents are 

relevant all with the objective of making production proportionate 

and reasonable in the circumstances (for example, “all documents 

reflecting work done or advice given, as the case may be, by [the 

Non-Party] in relation to [name of transaction]”);; 

2. To the extent that any list responsive to a request from the Parties 

to the Action exists, the Non-Parties shall produce such list (subject 

to editing for relevance and privilege) to assist the Parties to the 

Action to identify the available documents which may be relevant.

3. Relevance of the documents requested will be defined by the 

pleadings;

2.4. Subject to the principles of proportionality and 

reasonableness set out in paragraph 1, requested non-privileged 

documents relevant to any matter in issue in the action, shall be 

made available for inspection, in accordance with paragraphs 3 

and, if requested, 4 hereof and copies of such documents shall be 

produced, all in accordance with paragraphs 5 through [8], 6 and 7 

hereof. 



  

  

3.5. The Non-Party KPMG has advised E&Y in its capacity as 

Monitor that the documents KPMG has in its possession that may 

be related to the issues in the Action are not organized in an 

electronic document management database but are contained in 

paper files.  The Non-Party Torys has advised E&Y in its capacity 

as Monitor that many of the documents it has in its possession that 

may be related to the issues in the Action are not organized in an 

electronic document management database but are instead 

contained in paper files, some of which are available on CD-ROM.  

Accordingly, the Non-Parties will separately make the categories of 

documents requested by the parties available for inspection, 

subject to any applicable solicitor-client privilege, at a mutually 

acceptable location at mutually accepted times.  To the extent that 

documents are available electronically they shall be made available 

for inspection in that format, upon request;  

4.6. KPMG and Torys shall be consulted about the proposed 

schedule for production and discovery  with respect to productions 

pursuant to this protocol before the finalization of the Discovery 

Plan pursuant to Rule 29.1.03(1)1. of the Rules of Civil Procedure.  

KPMG and Torys shall thereafter make documents available for 

inspection in accordance with the established schedule.  Any 

dispute with respect to the schedule as it affects the Non-Parties 

may be referred to the Court pursuant to paragraph 118 hereof;  

5.7. The Parties to the Actionparties will be permitted to access 

the aforementioned categories of documents for an agreed 

duration during which any such Partyparty may request copies of 

them. 

6.8. The Non-Parties will arrange for copies of the requested 

documents to be made and thereafter provided to, not only the 



  

  

Party to the Actionparty requesting copies of the documents, but 

also every other Partyparty to the Action.  In the case of documents 

that are now in electronic form, production of such documents will 

be by electronic copies; 

7.9. Any Party to the Actionparty that requests copies of 

documents pursuant to paragraph 6 agrees to pay all reasonable 

expenses relating toincurred by the Non-Parties in copying or 

scanning of the requested documents incurred by the Non-Parties 

(including the costs incurred as a result of a Non-Party retaining a 

third party vendor for such copying or scanning) for both the 

Partyparty requesting the documents and all other Parties to the 

Actionparties who are entitled to receive a duplicate copy, subject 

to the rights of the Parties to the Action to recover the same from 

the other Parties to the Action as costs in the Action.  Nothing in 

this paragraph is intended to prevent the Parties to the Action from 

allocating the costs referred to among themselves in any way they 

agree is appropriate; 

10.All other costs of the Non-Parties relating to the preparation for 

inspection and the production of documents shall be in the 

discretion of the Court pursuant to rule 30.10 of the Rules of Civil 

Procedure and s. 131 of the Courts of Justice Act and any Non- 

Party or Party to the Action may refer the issue of the responsibility 

for payment of such costs to the Court pursuant to paragraph 11 

hereof;   

8.11. The Parties to the Actionparties and the Non-Parties may 

enlist the assistance of the Court, in case managing or resolving 

any issues that may arise during implementation of the 

abovementioned document production protocol, including issues of 

the relevance of the documents requested, the proportionality and 



  

  

reasonableness of the request in the circumstances, and the 

application and/or waiver of privilege and the responsibility for 

costs incurred by the Non-Parties referred to in paragraph 10 

hereof.  The plaintiffs acknowledge that they have waived privilege 

over documents arising from Torys’ representation of the Plaintiffs, 

which documents are in the possession of the Non-Parties. For 

greater certainty, the waiver of privilege does not extend to 

materials exchanged in the mediations that took place between 

Hollinger Inc. and the Non-Parties, respectively, which mediation 

materials remain privileged and confidential; 

9.12. The deemed undertaking, as described in Rule 30.1 of the 

Rules of Civil Procedure shall apply to all documents made 

available for inspectionreview by the Non-Parties; and 

13. Nothing in this document protocol waives or prejudices the rights 

that the Parties to the Action and the Non-Partiesparties might 

have pursuant to rulesRule 30.10, 31.10 and 53.07 of the Rules of 

Civil Procedure and section 131 of the Courts of Justice Act. 
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