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[1] On October 31, 2016 Performance Sports Group Ltd. (“PSG™) and the other Applicants
(collectively, the “Applicants” or the “PSG Entities”) applied for and were granted protection

under the CCAA and an Initial Order was signed, for reasons to follow. These are my reasons.

[2]  PSG, a public company incorporated under British Columbia law and traded publicly on
the Toronto and New York stock exchanges, is the ultimate parent of the other PSG Entities, as

well as certain entities in Europe which are not applicants in the this proceeding.

[3] The PSG Entities are leading designers, developers and manufacturers of high
performance sports equipment and related ‘apparel. Historically focused on hockey, the PSG
Entities expanded their business to include equipment and apparel in the baseball/softball and
lacrosse markets. The hockey business operates under the BAUER, MISSION and EASTON
brands; the baseball/softball business operates under the EASTON and COMBAT brahds, and
the lacrosse business operates under the MAVERIK and CASCADE brands.

[4] The hockey and baseball/softball markets are the PSG Entities’ largest business focus,
generating approximately 60% and 30% of the Applicants’ sales in fiscal 2015, respectively,
with remaining sales derived from the lacrosse and apparel businesses. The PSG Entities have a
diverse customer base, including over 4,000 retailers across the globe and more than 60
distributors. In fiscal 2015, approximately 58% of the PSG Entities’ total sales were in the U.S.,

approximately 24% were in Canada, and approximately 18% were in the rest of the world.

[5] The PSG Entities are generally structured so that there is a Canadian and U.S. subsidiary
for each major business line. Some of the entities also perform specific functions such as risk
management, accounting etc. for the benefit of the other PSG Entities. The Applicants have
commenced parallel proceedings in the U.S. under Chapter 11 of the US Bankruptcy Code in the
Bankruptcy Court for the District of Delaware.
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Employees and benefits

[6] As of September 30, 2016, the Applicants had 728 employees globally, with 224
employees in Canada, 430 in the U.S., 23 in Asia and 51 in Europe.

[7] The majority of the PSG Entities’ workforce is non-unionized. Canada is the only
location with unionized employees, who are employed by Bauer Canada in Blainville, Quebec.
33 of 119 full-time Blainville situated employees are members of the United Steelworkers’
Union of America Local 967 and are subject to a five-year collective bargaining agreement

expiring on November 30, 2017.

[8] Under the collective bargaining agreement with the unionized employees in Blainville,
Quebec, Bauer Canada maintains a simplified defined contribution pension plan registered with
Retraite Quebec. Under the plan, Bauer Canada matches employee contributions up to

C$0.35/per hour worked by the employee up to a maximum of 80 hours bi-weekly.

[91  Bauer Canada provides a supplemental pension plan (the “Canadian SERP”) for nine
former executives which is not a registered pension plan and does not accept new participants.
There is no funding obligation under these plans. As at May 31, 2016, the Canadian SERP had
an accrued benefit obligation of approximately C$4.53 million. The PSG Entities do not intend
to continue paying the Canadian SERP obligations during the CCAA proceedings.

[10] The PSG Entities provide a post-retirement life insurance plan to most Canadian
employees. The life insurance plan is not funded and as at May 31, 2016 had an accrued benefit
obligation of C$614,000. In February, 2016, the PSG Entities closed a distribution facility in
Mississauga, Ontario. Approximately 51 employees belonging to the Glass, Molders, Pottery,
Plastics and Allied Workers International Union were terminated in January and F ebruary 2016

because of the closure.

[11]  Due to the consolidation of the COMBAT operations with the EASTON operations, the
PSG Entities terminated the employment of an additional 85 individuals between July and

October, 2016, of whom approximately 77% were employees located in Canada and 23% were
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employees located in the U.S. The workforce reductions, primarily related to consolidation of the
COMBAT operations, have resulted in the number of the PSG Entities” employees falling by
approximately 15% since the end of fiscal 2016 and approximately 19% since the end of
calendar 2015.

Assets and liabilities

[12]  As at September 30, 2016, the Applicants had assets with a book value of approximately

$594 million and liabilities with a book value of approximately $608 million.

[13] The majority of the Applicants’ assets are comprised of accounts receivable, inventory
and intangible assets. The Applicants’ intellectual property and brand assets are a significant part
of their businesses. The PSG Entities” patent portfolio includes hundreds of issued and pending
patent applications covering a number of essential business lines. In addition to their patent

portfolio, the PSG Entities have a number of registered trademarks to protect their brands.
[14]  The major liabilities of the PSG Entities are obligations under:

(a) a term loan facility (the “Term Loan Facility”): PSG is the borrower with a
syndicate of lenders (the “Term Lenders”) participating in the Term Loan Facility. The
Term Loan Facility is governed by the term loan credit agreement dated as of April 15,
2014 (the “Term Loan Agreement”). As at October 28, 2016, approximately $330.5

million plus $1.4 million accrued interest was outstanding under the Term Loan Facility.

(b) an Asset-based revolving facility (the “ABL Facility” and together with the Term
Loan Facility, the “Facilities”): a number of the PSG Entities are borrowers and BOA is
the agent for a syndicate of lenders (the “ABL Lenders” and, together with the Term
Lenders, the “Secured Lenders”) participating in the ABL Facility. The ABL Facility is
governed by the revolving ABL credit agreement dated as of April 15, 2014 (the “ABL
Agreement”). As at October 28, 2016, approximately $159 million was outstanding
under the ABL Facility.
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Problems leading to the CCAA filing

[15] A number of industry-wide and company-specific events have caused significant

financial difficulties for the Applicants in the past 18 months:

a. Several key customers, retailers of sports equipment and apparel and sporting
goods stores, abruptly filed for bankruptcy in late 2015 and 2016, resulting in

substantial write-offs of accounts receivable and reduced purchase orders.

b. A marked and unexpected underperformance in the two most significant of the
PSG Entities” business lines, being the Bauer Business and the Easton Business,

has had an extremely negative effect on the PSG Entities’ overall profitability.

c. The PSG Entities’ financial results have been negatively affected by currency
fluctuations.

d. The PSG Entities reduced their earnings guidance for FY2016 in response to their
recent financial difficulties, which triggered a sharp decline in their common
share price. Due that fall in share prices, the PSG Entities incurred considerable
professional fees defending a recent class action and responding to inquiries by

U.S. and Canadian regulators as to their continuous disclosure record.

e. The PSG Entities have triggered an event of default under their Facilities as a
result of their failure to file certain reporting materials required under U.S. and
Canadian securities law. The PSG Entities have been operating under the
forbearance of their secured lenders since August 29, 2016, but that forbearance
expired on October 28, 2016, leaving the PSG Entities in default under their

Facilities.

Anticipated stalking horse bid sales process

[16] The Applicants, in response to the myriad of issues leading to the current liquidity crisis
and in particular in response to their failure to timely file the reporting materials, engaged in a

thorough review of the PSG Entities’ strategic alternatives. The PSG Entities concluded that
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negotiating a going-concern sale of their businesses was the optimal course to maximize value,

and structured a process by which do so.

[17] As part of that process, the PSG Entities have entered into an asset purchase agreement
(the “Stalking Horse Agreement”) for the sale of substantially all of their assets to a group of
investors led by Sagard Capital Partners, L.P., the holder of approximately 17% of the shares of
PSG, and Fairfax Financial Holdings Limited for a purchase price of $575 million. The Stalking
Horse Agreement contemplates that the Applicants will continue as a going concern under new
ownership, their secured debt will be fully repaid and payment of trade creditors. It further
contemplates the preservation of a significant number of jobs in Canada and the U.S. The bid
contemplated under the Stalking Horse Agreement will, subject to Court approval, serve as the
stalking horse bid in a CCAA/Chapter 11 sales process to take place over the next 60 days of the
proceedings and which is expected to conclude early in 2017. Approval of the sales process will

be sought on the come-back motion later in November.
Analysis

[18] I am quite satisfied that each of the PSG Entities are debtor companies within the
meaning of the CCAA and that they are insolvent with liabilities individually and as a whole

over the threshold of $5 million.

[19] There are two DIP loans for which approval is sought, being an ABL DIP and a Term

Loan DIP, as follows:

(a) A group comprised of members of the ABL Lenders (“ABL DIP Lenders”), will
provide an operating loan facility of $200 million (the “ABL DIP Facility”) pursuant to
an ABL DIP Credit Agreement (the “ABL DIP Credit Agreement”), The advances are
expected to be made progressively and on an as-needed basis. All receipts of the
Applicants will be applied to progressively replace the existing indebtedness under the
ABL Credit Agreement, which is in the amount of $160 million. Accordingly, the facility
provided by the ABL DIP Lenders is estimated provide up an additional $25 million of
liquidity as compared to what is currently provided under the ABL Facility.
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(b) The Sagard Group (the “Term Loan DIP Lenders” and together with the ABL DIP
Lenders, the “DIP Lenders”), will provide a term loan facility (the “Term Loan DIP
Facility” and together with the ABL DIP Facility, the “DIP Facilities”) in the amount of
$361.3 million pursuant to a Term Loan DIP Credit Agreement (the “Term Loan DIP
Credit Agreement” and together with the ABL DIP Credit Agreement, the “DIP
Agreements”). The advances are expected to be made progressively as the funds are
needed. The Term Loan DIP Facility will be applied to refinance the existing
indebtedness under the Term Loan Credit Agreement, in the amount of approximately
$331.3 million, to finance operations and to pay expenditures pertaining to the
restructuring process. Accordingly, the Term Loan DIP Facility will provide
approximately $30 million in new liquidity to fund ongoing operating and capital

expenses during the restructuring proceedings.

[20] The DIP Facilities were negotiated after the Applicants retained Centerview Partners
LLC to assist in putting the required interim financing in place. The Applicants, with the
assistance of Centerview, determined that obtaining interim financing from a third party would
be extremely challenging, unless such facility was provided either junior to the ABL Facility and
Term Loan Facility, on an unsecured basis, or paired with a refinancing of the existing
indebtedness. The time was tight and in view of the existing charges against the assets and the
very limited availability of unencumbered assets, it was thought that there would be little or no
interest for third parties to act as interim financing providers. Accordingly, the Applicants
decided to focus their efforts on negotiating DIP financing with its current lenders and

stakeholders.

[21] I am satisfied that the DIP Facilities should be approved, taking into account the factors
in section 11.2(4) of the CCAA. Without DIP financing, the PSG Entities do not have sufficient
cash on hand or generate sufficient receipts to continue operating their business and pursue a
post-filing sales process. The management of the PSG Entities” business throughout the CCAA

process will be overseen by the Monitor, who will supervise spending under the ABL DIP
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Facility. The Monitor' is supportive of the DIP Facilities in light of the fact that the Applicants
are facing a looming liquidity crisis in the very short term and the Applicants, Centerview and
the CRO have determined that there is little alternative other than to enter into the proposed DIP

Agreements.

[22]  Section 11.2(1) of the CCAA provides that security for a DIP facility may not secure an
obligation that existed before the order authorizing the security was made. The effect of this
provision is that advances under a DIP facility may not be used to repay pre-filing obligations. In
this case, the ABL DIP Facility is a revolving facility. Under its terms, receipts from operations
of the PSG Entities post-filing may be used to pay down the existing ABL Facility. The
applicants submit that in this case, the ABL DIP Facility preserves the pre-filing status quo by
upholding the relative pre-stay priority position of each secured creditor. By requiring that the
PSG Entities only use post-filing cash receipts to pay down the accrued balance under the
revolving credit facility, the ABL DIP Lenders are in no better position with respect to the
priority of their pre-filing debt relative to other creditors. I accept that no advances under the
ABL DIP Facility will be used to pay pre-filing obligations and there has been inserted in the
Initial Order a provision that expressly prevents that. The provision that receipts from operations

of the PSG Entities post-filing may be used to pay down the existing ABL Facility is approved.

[23] The PSG Entities seek authorization to pay pre-filing amounts owing to the following

suppliers, so long as these payments are approved by the Monitor:

(@) Foreign suppliers located throughout Asia to which the PSG Entities

predominantly source their manufacturing operations;

(b)  Domestic suppliers located in the U.S. and Canada which supply critical goods

and services;

"Ernst & Young has filed a Report as the Proposed Monitor. For ease of reference I refer to Ernst &Young in this
decision as the Monitor,
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(c) Suppliers in the Applicants’ extensive global shipping, warehousing and
distribution network, which move raw materials to and from the Applicants’
global manufacturing centers and to move finished products to the Applicants’

customers;

(d) Those suppliers who delivered goods to the PSG Entities in the twenty days
before October 31, 2016 - all of whom are entitled to be paid for their services

under U.S. bankruptcy law; and

()  Third parties such as contractors, builders and repairs, who may potentially assert

liens under applicable law against the PSG Entities.

[24]  There is ample authority supporting the Court's general jurisdiction to permit payment of
pre-filing obligations to persons whose services are critical to the ongoing operations of the
debtor companies. This jurisdiction of the Court is not ousted by Section 11.4 of the CCAA,
which became effective as part of the 2009 amendments to the CCAA and codified the Court's
practice of declaring a person to be a critical supplier and granting a charge on the debtor's
property in favour of such critical supplier. The recent amendments, including Section 11.4, do
not detract from the inherently flexible nature of the CCAA or the Court's broad and inherent
jurisdiction to make such orders that will facilitate the debtor’s restructuring of its business as a
going concern. See Re Canwest Global Communications Corp. (2009), 59 C.B.R. (5th) 72 at
para. 43.

[25] I am satisfied that an order should be made permitting the payments as requested. Any
interruption of supply or service by the critical suppliers could have an immediate materially
adverse impact on the PSG Entities’ business, operations and cash flow, and could thereby
seriously jeopardize their ability to restructure and continue as a going concern. Certain of the
critical suppliers may not be able to continue to operate if not paid for pre-filing goods and
services. The PSG Entities do not have any readily available means to replace these suppliers or,
alternatively, to compel them to supply goods and services. There is a substantial risk that certain
of the critical suppliers, including foreign suppliers, will interrupt supply if the pre-filing arrears
that they are owed are not paid, all of which would risk unanticipated delays, interruptions and

shutdowns. Payment of amounts in excess of $10,000 will require Monitor approval.
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[26] The PSG Entities seek approval to continue the use of their current Transfer Pricing
Model to operate their business in the ordinary course. The Transfer Pricing Model is intended to
ensure that each individual PSG Entity is compensated for the value of their contribution to the
PSG Entities’ overall business. The Applicants say that to ensure that the PSG Entities’
intercompany transfers are not inhibited and stakeholder value is not eroded with regard to any
particular entity, the Court should approve use of the Transfer Pricing Model. No doubt section
11 of the CCAA gives the Court jurisdiction to make the order sought and to continue the
business as it has been operated prior to the CCAA and in this case it is desirable in light of the
intention to sell the business as a going concern. I approve the continued use of the Transfer
Pricing Model. In doing so, I am not to be taken as making any judgment as to the validity of the

Transfer Pricing Model, i.e. whether it would pass muster with the relevant taxing authorities.

[27] The PSG Entities seek an administrative charge in the amount of $7.5 million, and it is
supported by the Monitor. The charge is to cover the fees and disbursements of the Monitor,
U.S. and Canadian counsel to the Monitor, U.S. and Canadian counsel to the Applicants and
counsel to the directors of the Applicants, and as defined in the APL DIP Agreement, and is to

cover the fees and disbursements incurred both before and after the making of the Initial Order.

[28] I realize that the model order provides for an administration charge to protect fees and
disbursements incurred both before and after the order is made by of the Monitor, counsel to the
Monitor and the Applicant’s counsel. In this case, I raised a concern that past fees for a broad
number of lawyers, including defence class action counsel in the U.S., could be paid from cash
whereas it appeared from the material that there may be unpaid severance or other payments

owing to employees in Canada that would not be paid.

[29] Normally it is not an issue what an administration charge covers, with professionals
taking care when advising companies in financial trouble and contemplating CCAA proceedings
that they remain current with their billings. The CCAA does not expressly state whether an
administration charge can or cannot cover past outstanding fees or disbursements, but the
language would appear to imply that it is to cover only current fees and disbursement. Section
11.52(1) provides:
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11.52 (1) On notice to the secured creditors who are likely to be affected by the
security or charge, the court may make an order declaring that all or part of the
property of a debtor company is subject to a security or charge — in an amount
that the court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other
experts engaged by the monitor in the performance of the monitor’s duties;

(b) any financial, legal or other experts engaged by the company for the purpose
of proceedings under this Act; and

(¢) any financial, legal or other experts engaged by any other interested person if
the court is satisfied that the security or charge is necessary for their effective
participation in proceedings under this Act.

[30] Regarding (a), a Monitor is appointed in the Initial Order and its duties are performed
during the CCAA proceeding, not before. Regarding (b), the language “for the purpose of
proceedings under this Act” would appear to relate to proceedings, and not some other work such
as a lawyer for the debtor defending litigation against the debtor. The same can be said regarding

the language in (c) “effective participation in proceedings under this Act”.

[31] In response to my concerns about the Canadian employees being protected against past
unpaid obligations, I was advised that it is the intention of the applicants to bring a motion on the
come-back hearing to permit all past outstanding amounts to be paid to the Canadian employees.
No counsel appearing for any of the other parties voiced any concern with that. In the
circumstances I permitted the administration charge to be granted. If no such motion is brought

on the come-back hearing or it is not granted, the administration charge should be revisited.

[32] It appears clear, however, that an administration charge under section 52.11(1) can only
be granted to cover work done in connection with a CCAA proceeding. Thus it is not possible for
such a charge to protect fees of lawyers in other jurisdictions who may be engaged by the debtor
either in foreign insolvency proceedings or other litigation. In the circumstances, the
administration charge in this case shall not be used to cover the fees and disbursements of any of
the applicants’ lawyers in the U.S. chapter 11 proceedings or in any class action or other suit

brought against any of the applicants. It may be that in the future, thought should be given as to
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whether it is appropriate at all to provide for an administration charge to cover pre-filing

expenses.

[33] The Canadian PSG Entities are expected to have positive net cash flows during the
CCAA proceeding. Part of that money will be used to fund the deficit expected to be experienced
by the US PSG Entities during the same period. At this time of year, due to hockey sales, the
Canadian PSG Entities fund the US PSG Entities. The Applicants seek authorization to effect
intercompany advances, secured by an intercompany charge. It is said that as PSG Entities’
business is highly integrated and depends on intercompany transfers, the intercompany charge

will preserve the status quo between PSG Entities.

A}

[34] Intercompany charges to protect intercompany advances have been approved before in
CCAA proceedings under the general power in section 11 to make such order as the court
considers appropriate. See Walter Energy Canada Holdings, Inc. (Re), 2016 BCSC 107 and
Fraser Papers Inc. (Re), 2009 CanLII 32698.

[35] In this case, I also raised the issue about cash leaving Canada during the CCAA process
while unpaid amounts owing to employees in Canada were outstanding. Apart from the comfort
of the anticipated motion on the come-back hearing to pay these unpaid amounts, the Monitor is
of the view that the intercompany charge is the best way to protect the Canadian creditors. The
Monitor states that while it is difficult at this juncture to ascertain whether the intercompany
charge is sufficient to protect the interest of each individual estate, considering that the Stalking
Horse bid contemplates that there should be substantial funds available after the payment of the
secured creditors’ claims, the intercompany charge appears to offer some measure of protection
to the individual estates. In view of the foregoing, the Proposed Monitor considers that the

intercompany charge is reasonable in the circumstances. I approve the intercompany charge.

[36] A standard directors’ charge for $7.5 million is supported by the Monitor and it is
approved, as is the request that Brian J. Fox of Alvarez & Marsal North America, LLC be
appointed as the Chief Restructuring Officer of the PSG Entities. Given the anticipated
complexity of their insolvency proceedings, which include plenary proceedings in Canada and

the United States, the PSG Entities will benefit from a CRO.
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Newbould J.

Date: November 1, 2016



