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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02
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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part II — Jurisdiction of Courts (ss. 9-18.6)

R.S.C. 1985, c. C-36, s. 11.02

s 11.02

Currency

11.02
11.02(1)Stays, etc. — initial application
A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose,
effective for the period that the court considers necessary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

11.02(2)Stays, etc. — other than initial application
A court may, on an application in respect of a debtor company other than an initial application, make an order, on any
terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

11.02(3)Burden of proof on application
The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted,
and is acting, in good faith and with due diligence.

11.02(4)Restriction
Orders doing anything referred to in subsection (1) or (2) may only be made under this section.

Amendment History
2005, c. 47, s. 128

http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2643e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2803e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
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Currency
Federal English Statutes reflect amendments current to December 12, 2018
Federal English Regulations are current to Gazette Vol. 152:25 (December 12, 2018)
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2017 ABQB 508
Alberta Court of Queen's Bench

Re Canada North Group Inc

2017 CarswellAlta 1609, 2017 ABQB 508, [2017] A.W.L.D. 5084,
2017 D.T.C. 5110, 283 A.C.W.S. (3d) 255, 51 C.B.R. (6th) 282

In the Matter of the Companies' Creditors
Arrangement Act, RSC 1985, c C-36, as amended

And In the Matter of a Plan of Arrangement of Canada North Group Inc., Canada North Camps
Inc., Campcorp Structures Ltd., D.J. Catering Ltd., 816956 Alberta Ltd. and 1371047 Alberta Ltd.

S.D. Hillier J.

Heard: July 27, 2017
Judgment: August 17, 2017

Docket: Edmonton 1703-12327

Counsel: S.A. Wanke, S. Norris, for Applicants / Cross-Respondents
C.P. Russell, Q.C., for Respondent / Cross-Applicant
D.R. Bieganek, Q.C., for Monitor, Ernst &Young LLP
J. Oliver, for Business Development Bank of Canada
T.M. Warner, for ECN Capital Corp.
M.J. McCabe, Q.C., for PricewaterhouseCoopers
R.J. Wasylyshyn, for Weslease Income Growth Fund LP
H.M.B. Ferris, for First Island Financial Services Ltd.
G.F. Body, for Canada Revenue Agency

S.D. Hillier J.:

I Introduction

1           Canada North Camps Inc. (CNC), Campcorp Structures Ltd., D.J. Catering Ltd., 816956 Alberta Ltd. and
1371047 Alberta Ltd. (collectively, the Group) request extension of a Stay under s. 11.02(2) of the Companies' Creditors
Arrangement Act, RSC 1985, c C-36 (CCAA) until November 3, 2017 and ancillary orders.

2      The Canadian Western Bank (CWB) cross-applies for an order lifting the Stay and appointing either a full or interim
Receiver pursuant to s. 243 (or ss. 47 and 244 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3 (BIA)), s. 13(2)
of the Judicature Act, RSA 2000, c J-2, s. 99(a) of the Business Corporations Act, RSA 2000, c B-9, and s. 65(7) of the
Personal Property Security Act, RSA 2000, c P-7.

II History

3      The Group operates or provides a number of services including work camps in the natural resource sector, modular
construction manufacturing, camp land rentals as well as real estate holdings including a golf course. CWB has been the
Group's major secured creditor for a significant period of time.
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4      1919209 Alberta Ltd. (1919) is an insolvent affiliated debtor holding company of two of the companies in the Group.
It was incorporated to lease camp equipment from Weslease Income Growth Fund LP (Weslease) and provide that camp
equipment to Canada North Camps Inc. for its use. 1919's operations are integrated with those of the other applicants.

5      CNC entered into an agreement to construct a camp on Wandering River. 1371047, and Wandering River Properties
Ltd. (owned 2/3 by 1371047) subsequently purchased a parcel for that purpose. CNC joined with the local Heart Lake
First Nation and formed Heart Lake CNC LP, Heart Lake Canada North Group GP Ltd., Wandering River Properties
Ltd., and Canada North Group LP Holdings Ltd.

6      An action by Max Fuel Distributors Ltd. as against Shayne McCracken arises from the operation of the camp
business. The other creditors of the Group are stayed from enforcing collateral claims against Shayne McCracken.

7          The Group's operations and profitability have been significantly impacted since 2014 by the downturn in the
economy. Earlier attempts by the Group and CWB to deal with the debt and cash flow issues proved to be unsuccessful.

8      In March 2017, the parties signed a Forbearance Agreement but problems continued. When they were unable to
reach a new resolution in a full meeting on June 21, 2017, the Group issued Notices of Intention to make proposals
under the BIA effective June 26, 2017.

9      On July 5, 2017, Nielsen J. granted an initial Stay under s. 11.02(1) of the CCAA. He imposed numerous terms,
including that:

• Ernst & Young be appointed as Monitor;

• R. e. I. Group Inc. be appointed as Chief Restructuring Officer (CRO);

• the Stay continue until August 3, 2017, subject to review;

• Debtor in Possession (DIP) financing from the Business Development Bank of Canada (BDC) be made available,
not to exceed $1M;

• Notice of Intention proceedings under the BIA be "taken up" and continued under the CCAA.

10      On July 27, 2017, the Group applied under s. 11.02(2) of the CCAA for an extension of the Stay to November 3,
2017. It also applied to add 1919 as an applicant in these proceedings.

11      As well, it applied to expand the Stay to apply to proceedings against the entities involved in the Wandering River
contract, and against Shayne McCracken.

12      Finally, the Group applied for an increase in the DIP financing to a maximum of $2,500,000 and an interim lender's
charge up to the same amount due to elevated costs associated with a significant short-term increase in work under a
camps contract with the British Columbia provincial government for workers on the wildfires.

13      The CWB cross-applied for an order lifting the Stay and appointing a full or interim Receiver.

14      The Monitor sought approval of his First Report and activities, a suspension of limitation periods on claims, and
the power to examine the parties regarding questioned transactions on lot sales prior to the CCAA Order (preferences)
under s. 36.2 of the CCAA. Other interested parties also made submissions as affecting their interests.

15      In an oral decision, this Court extended the Stay to September 29, 2017 with a review to be held on September
26, 2017. The cross-application was dismissed. The Court also issued a series of ancillary directions. The parties were
advised that written reasons would be issued dealing with the main issue as to extension of the Stay or appointment of
a Receiver. These are the written reasons.
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III Affidavit Evidence

16      The Group's stated preliminary plan is to return operations to profitability as demand increases, consider sale
of some of its assets, and seek new financing or equity investment as required in order to provide a viable Plan of
Arrangement.

17           The Group has presented extensive affidavits from Ms. Shayne McCracken, Director and Secretary of the
applicants, in support of the various applications, containing the following key assertions:

• the Group has acted in good faith and with due diligence, working closely with the CRO and cooperating with the
Monitor as they gain an understanding of the business and structure;

• the Group has specifically worked with the CRO and Monitor to improve financial reporting and accounting
processes;

• together they have taken initial steps to develop a Plan of Arrangement to present to creditors, including a detailed
overview of assets and liabilities;

• the Group has been the subject of unsolicited investment and purchase interest, which the Group, Monitor and
CRO are pursuing;

• meetings have taken place with interested parties as well as arrangements related to drawdowns on DIP financing;

• work has included contracts with the Province of British Columbia to address efforts in consequence of raging
wildfires in that province.

18          Ms. McCracken's affidavits purport to meet head on the concerns of CWB with the accounting treatment of
certain accounts receivable, particularly in relation to the Grand Rapids Pipeline Project and the margining of custom
negotiated deferred revenue. In late 2016, cost estimates were prepared for demobilization of the Grand Rapids camp,
including removal of the camp for just over $2M and reclamation work estimated at roughly $5.36M based on detailed
costing. Ms. McCracken asserted that the practice of clients assuming the costs of setting up and removing camps by
advance invoicing is used by others in the camp industry.

19      The margining of custom negotiated deferred revenue allows the Group access to necessary financing to commence
work prior to being paid. Ms. McCracken found support for the accounting practice in question in the custom negotiated
deferred revenue term of the margining requirement that was part of the credit agreement with CWB.

20          Two significant receivables were placed on the books between March and May 2017 (it is unclear when they
were actually posted and sent to the client) on Grand Rapids. This ostensibly led to a claim against the financing and
increased CWB's exposure significantly at a time when the parties were trying to sort things out following the Forbearance
Agreement in mid-March.

21      Ms. McCracken specifically denied CWB's allegation that these invoices were provided in bad faith to artificially
inflate the amount available on the operating line. She deposed that the invoicing for this work was reviewed by the
Group's corporate counsel. As well, it was part of the financial reporting to CWB and there were regular conversations
with account managers at CWB who were aware of the origin and nature of all significant receivables, including the
Grand Rapid receivables. Ms. McCracken maintained the view that the receivables were appropriately margined as
deferred revenue.

22      Ms. McCracken noted that Grand Rapids has now raised issues with respect to payment of some of the invoices
and a meeting is scheduled with it in Calgary in early August to discuss payment of those invoices.
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23      Ms. Jessica Taha filed extensive material for CWB challenging the Stay, and supporting the appointment of a
Receiver. The following assertions are germane, particularly as concerns margining of receivables:

• the Group had been margining receivables for which work had not yet been done (citing Grand Rapids);

• as a result, the operating line was overdrawn by over $3.8M for work not yet done which only came to light at the
June 21, 2017 meeting; subsequent information reflects that it is overdrawn by $8M;

• the Group had only performed 10% of required work on one contract and only 40% for another, and none of
this was consistent with the margining as represented by the Group, and arranged between the parties dating back
to 2012;

• despite representations to the contrary before Nielsen J., CWB was not aware of this prior to the June 21, 2017
meeting.

24      Ms. Taha attested to her belief that as the level of work dropped dramatically in the economic downturn, the
Group changed its approach without advising CWB, and started to render invoices for work which had not yet been
done, categorizing those invoices as deferred revenue capable of margining.

25      In response, Ms. McCracken maintained her position that the Grand Rapids deferred revenue was properly included
in the financial statements. She deposed that Ms. Taha's position that deferred revenue was only permitted to be used
for margining based on the percentage of the work performed is inconsistent with the supporting material provided by
Ms. Taha. The Group kept their branch representatives apprised of the status of the deferred revenue inclusions in the
margining calculations and none raised a concern.

26      In counter response, CWB prepared three affidavits of senior officers at the Edmonton Main Branch deposing that
they were unaware of the material amounts that were being margined without the work having been done, and each was
unaware of anyone else at CWB having had such knowledge until the meeting on June 21, 2017.

27      Glenn MacDougall, Manager of ECN Capital Corp. (ECN), also filed an affidavit. ECN is an equipment lessor
and creditor of the Group. In short, he opines that the work resulting from the BC wildfires is a temporary salve on the
Group's financial circumstances, and it is unlikely that the Group will be able to make a viable Plan of Arrangement. He
deposed that ECN would be materially prejudiced by the continuation of the Stay, as it will erode the value of ECN's
security.

28      With respect to expanding the Stay, Ms. McCracken deposed that direct claims against affiliates have been reviewed.
The Group now seeks to expand the stay to specific affiliates where those affiliates are facing claims directly connected to
the overall camp operations, in order to preserve the status quo, prevent unnecessary expenditures of effort on litigation,
maximize recovery for all parties, and allow for an orderly determination of priority and claims.

29      Regarding inclusion of 1919, Ms. McCracken deposed that 1919 has no revenue other than lease income from
Canada North and is completely dependent on such payments to fulfill its obligations under the leases. It is included in
the consolidated cash flow projections and financial statements for the Group, as it is treated as a flow through entity.
The equipment it leases is essential to the uninterrupted operations of the Group.

30      Finally, Ms. McCracken explained that the increased work for the B.C. government, although welcome, creates
a cash flow issue as the work is invoiced approximately a week after completion and receipt of payment typically takes
approximately four weeks from invoicing. Consequently, the Group anticipates a cash flow shortage in August 2017
that will not be met by the present DIP facility. On July 21, 2017, the interim lender approved an increase to the DIP
financing to a maximum of $2,500,000.

IV Monitor's First Report
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31      The Monitor has provided a First Report, advising of various steps taken in conjunction with the CRO, highlights
of which include:

General

• a new cash management procedure has been initiated to ensure efficient control of cash and cash reporting,
with a review of cash flow projections;

• the Group's management and staff have been making significant efforts in all respects and are cooperating
fully with the efforts of the CRO;

• based on the Monitor's own work with Group management, the Group appears to have acted in good faith
and with due diligence;

• the actual end cash balance for the two weeks ending July 15, 2017 was higher than projected by over $400K
and collections higher than projected by nearly $350K;

• while cash disbursements were lower, this was largely due to temporary deferrals;

• the contracts relating to the B.C. wildfires will have a significant positive impact on future cash inflows and
receivables.

Accounts Receivable

• the Group has used atypical accounting practices as reflected in four areas;

• the steps being adopted in response to CWB's concerns include removing Grand Rapids and Heart Lake
related receivables as a conservative strategy while quantum is reviewed;

• some but not all of the room guarantees or reservations have been reversed out.

Status of Restructuring Efforts and Related Plan

• the Group's business and operations are very complex;

• the CRO believes, based on preliminary work to date and co-operation of the management team, that there
is certainly potential for a going concern plan that could provide significantly greater value to stakeholders as
compared to a liquidation;

• the CRO is of the initial view that several profit and gross margin improvements have been realized by the
Group due to changes to operations, staffing and other operational matters.

1919

• the leasing arrangement with Weslease has been extended for use by the Group valued at approximately $6M
and listed as: three Jack+Jill dorms, two power distribution centres and one waste water treatment plant;

• expansion of the Stay to include 1919 is reasonable.

32        As well, the Monitor and the Group have been in contact with various parties who have expressed interest in
participating in a restructuring through refinancing, purchasing assets or investing in the Group.

V Law
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33      An initial Stay under s. 11.02(1) of the CCAA may be imposed for a maximum period of 30 days. The role of
this Court on a subsequent application under s. 11.02(2) is not to re-evaluate the initial decision, but rather to consider
whether the applicant has established that the current circumstances support an extension as being appropriate and that
the applicant has acted, and is acting, in good faith and with due diligence, as required under s. 11.02(3).

34      The purpose of the CCAA is to permit the debtor to continue to carry on business and, where possible, avoid
the social and economic costs of liquidating its assets. Appropriateness of an extension under the CCAA is assessed by
inquiring into whether the order sought advances the policy objectives underlying the CCAA. A stay can be lifted if the
reorganization is doomed to failure, but where the order sought realistically advances those objectives, a CCAA court
has the discretion to grant it: Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.) at paras 15, 70, 71, [2010] 3 S.C.R.
379 (S.C.C.).

35      In applying for an extension, the applicant must provide evidence of at least "a kernel of a plan" which will advance
the CCAA objectives: North American Tungsten Corp., Re, 2015 BCSC 1376, 2015 CarswellBC 2232 (B.C. S.C.) at para
26, citing Azure Dynamics Corp., Re, 2012 BCSC 781, 91 C.B.R. (5th) 310 (B.C. S.C. [In Chambers]).

36      Pursuant to s. 11.02(3), the applicant is required to demonstrate that it has acted, and continues to act, in good
faith. Honesty is at the core of "good faith": San Francisco Gifts Ltd., Re, 2005 ABQB 91 (Alta. Q.B.) at para16, (2005),
10 C.B.R. (5th) 275 (Alta. Q.B.).

37      Section 11.02(3) refers to consideration of good faith and due diligence in both the past and present tense. Romaine
J. in Alberta Treasury Branches v. Tallgrass Energy Corp, 2013 ABQB 432 (Alta. Q.B.) at para 13, (2013), 8 C.B.R. (6th)
161 (Alta. Q.B.) confirmed the language of s. 11.02(3), to the effect that the court needs to be satisfied that the applicant
has acted in the past, and is acting, in good faith. See also Alexis Paragon Limited Partnership, Re, 2014 ABQB 65 (Alta.
Q.B.) at para 16, (2014), 9 C.B.R. (6th) 43 (Alta. Q.B.).

38      By contrast, in Muscletech Research & Development Inc., Re, [2006] O.J. No. 462 (Ont. S.C.J. [Commercial List]) at
para 4, (2006), 19 C.B.R. (5th) 57 (Ont. S.C.J. [Commercial List]), Farley J. held that the question of good faith relates to
how the parties are conducting themselves in the context of the CCAA proceedings. Courts in subsequent cases adopted
this view: Pacific Shores Resort & Spa Ltd., Re, 2011 BCSC 1775 (B.C. S.C. [In Chambers]) at para 31-32, [2011] B.C.J.
No. 2482 (B.C. S.C. [In Chambers]), and 4519922 Canada Inc., Re, 2015 ONSC 124 (Ont. S.C.J. [Commercial List]) in
paras 44-46, (2015), 22 C.B.R. (6th) 44 (Ont. S.C.J. [Commercial List]).

39         In GuestLogix Inc., Re, 2016 ONSC 1348, [2016] O.J. No. 1129 (Ont. S.C.J.), the Court expanded the stay to
proceedings against a guarantor, noting that it was insolvent and in default of its obligations, highly integrated with
the debtor company, and the debtor company would be able to include all the assets of the guarantor in a potential
transaction if the guarantor were added.

40      The Court has broad equitable jurisdiction to determine appropriate allocation among assets of administration,
interim financing and directors' charges: Hunters Trailer & Marine Ltd., Re, 2001 ABQB 1094, 30 C.B.R. (4th) 206
(Alta. Q.B.). The Court in Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J.
[Commercial List]) at para 54, (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List]) set out factors to be considered
in determining priority of charges under s. 11.52 of the CCAA which are critical to the successful restructuring of the
business:

(a) the size and complexity of the businesses being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024096524&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024096524&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024096524&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036853589&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027803994&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006173240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006173240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006173240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031337633&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031337633&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031337633&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032651605&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032651605&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2008068348&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2008068348&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026833640&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026833640&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026833640&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035261603&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035261603&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038420110&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001465161&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021184714&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021184714&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
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(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

41       Section 11.2(4) of the CCAA provides that in deciding whether to make an order allowing DIP financing, the
Court must consider:

(a) the period during which the company is expected to be subject to CCAA proceedings;

(b) how the company's business and financial affairs are to be managed during the proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect
of the company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the monitor's report.

42      In U.S. Steel Canada Inc., Re, 2014 ONSC 6145 (Ont. S.C.J.) at paras 12-18, (2014), 20 C.B.R. (6th) 116 (Ont.
S.C.J.) the Court discussed the authority under s. 11.2 to grant priority to the DIP lender's charge to secure the DIP loan.
In addition to the factors set out in s. 11.2(4), it considered the following in granting priority:

(a) notice had been given to all of the secured parties likely to be affected and broadly to all PPSA registrants, and
other interested entities;

(b) the maximum amount of the DIP loan was appropriate based on the anticipated cash flow requirements of the
applicant as reflected in its cash flow projections for the entire restructuring period, in order to continue to carry
on its business during the restructuring period;

(c) the cash flows were the subject of a favourable report of the Monitor in its First Report;

(d) the Applicant's business would continue to be managed by the applicant's management with the assistance of
the CRO during the restructuring period;

(e) the existing operational relationships between the applicant and its largest creditor would continue; and

(f) the DIP loan would assist in, and enhance, the restructuring process.

VI Analysis

Extension of Order

43      Various factors were profiled by Ms. Wanke before Nielsen J. to support the Group's position that a restructuring
under the CCAA is possible; if the objective is liquidation, then appointment of a Receiver is appropriate. Nielsen J.
recognized the possibility of a successful restructuring in rejecting the application to appoint a Receiver and granting the
application to impose a Stay under the CCAA with a Monitor and CRO. In recognizing that a lot of work had been done,
he found that those supporting the steps to restructure should be given that opportunity in the collective best interest
despite the prejudice of deferral and risk as regards repayment of CWB and other creditors.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034843276&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034843276&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)


8

44      I now have the responsibility to measure the progress in the period leading up to expiry of the initial Stay. Without
second-guessing the initial decision, I must assess the current circumstances, including the good faith and due diligence
of the parties in light of steps taken to date.

45      The legislative objective of a CCAA order is to provide the Court considerable scope to maintain the status quo
for a company to make proposal arrangements to facilitate remaining in operation for a collective benefit. One may
have preferred to see some further advancement on the "germ of a Plan" but I am satisfied that the CRO has begun
consultations with unsolicited parties who have expressed an interest and that a structure for such a Plan is now an
important priority.

46      I am mindful that the Monitor was obliged to report on just under three weeks of activity in rendering a First
Report by July 24, 2017. Various factors have impacted the lack of concrete progress on a Plan at this point, including
the value of the Group as a going concern estimated at $97M (equipment, manufacturing and real estate) with diverse
activities, assets and work product, the complexity of restructuring, and the need to modernize the sophistication of a
family operation that is unable to operate as it has done historically.

47          Professional advisors are now in place assisting in this required modernization. Potential investors have and
continue to express interest in the Group. It appears that DIP funding has been used prudently to cover operational
expenses including higher than expected professional expenses. Cash flows are quite healthy and the Group owns a
number of assets of marketable value.

48       CWB notes that Nielsen J. indicated on the initial Stay application that the Group would have to show more
than a germ of a plan at the next hearing. It is not entirely surprising that three weeks did not prove long enough to
complete the steps necessary to create a Plan of Arrangement. There is no allegation of delay or inertia by the Monitor
or the CRO in performance of significant responsibilities undertaken since confirmation of their appointment July 5,
2017. The Monitor reported that the Group has been working with due diligence and in full cooperation. A number of
competing interests require the attention of the Monitor. Having considered all of the circumstances before the Court,
I am satisfied that the Group has established due diligence.

49      It bears noting that CWB is not the only party who would be affected by receivership. Employees, other creditors,
clients, and the public would also be affected. Changes have already been implemented by the CRO, as observed and
reported by the Monitor.

50      The Group has had the recent opportunity to enter into contracts with the Province of B.C. in relation to the
wildfires. It appears that despite the Group's liquidity crisis — impacted by various factors, including market conditions
— the business of the Group may well be salvageable. This assessment appears to be supported by: the cash flow
projections, recoveries on receivables, and changes begun by the CRO in consultation with the Monitor with particular
regard to increased work potential and to increase the sophistication of accounting.

51      However, CWB takes the position that the Group has been in default of its obligations to CWB for many months.
CWB extended time for the Group to find refinancing and continued to make available to the Group the operating line
facility in the amount of $12,000,000, margined on accounts receivable of the Group. CWB asserts that the Group took
advantage of CWB by falsely including one or more multi-million dollar accounts receivable for which the work had
not yet been done.

52      The parties disagree as to whether the law supports serious consideration of past bad faith if it is relevant to the
viability of the CCAA proposal or its continuation.

53      The language of s. 11.02(3) of the CCAA does not temporally restrict the consideration of bad faith. The wording of
that provision is captured broadly in Tallgrass. It would appear that Muscletech and the cases which followed it stand for

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031337633&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2008068348&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
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the proposition that courts should look only to conduct in the context of the CCAA process. This represents a restrictive
reading of s. 11.02(3) and the purpose of such a narrow interpretation is unclear.

54           It is logical that past due diligence will usually have minimal relevance as a factor. However, past bad faith
illuminated after CCAA proceedings have been initiated may undermine the confidence of creditors and the Court in
the viability of CCAA proceedings. In my view, past bad faith may well be a relevant factor in the Court's assessment
under s. 11.02(3). This is in keeping with the approach taken in Alexis Paragon Limited Partnership, Re, 2014 ABQB
65 (Alta. Q.B.) at paras 37-38.

55      I note that the facts in this case are distinguishable from those in San Francisco where the alleged deception appeared
to be aimed at deriving an advantage from customers through knock off products and counterfeit safety labels, rather
than deriving an advantage from a financing secured creditor through accounting practices as alleged here by CWB.

56      Again, the major issue in this regard is, and has been profiled as, the status of accounts receivable in terms of the
margining of contracts for work not yet performed or not fully performed.

57      CWB takes the position that, upon consultation with her client and corporate counsel, Ms. Wanke misrepresented
the situation to Nielsen J. in her oral submissions on July 5, 2017. While this Court is not reviewing the basis for Nielsen
J.'s order, the issue of margining was raised at that time and the allegation of bad faith remains a live issue. I understand
the interpretation placed by CWB on the representations made in front of Nielsen J. both from Affidavits and then
information provided to legal counsel. Ms. Wanke summarized her understanding as being that this was part of the
camp business on the books of the Group and not a lack of good faith. I accept her expression on this review to the effect
that she would have preferred to have been more familiar with the Grand Rapids contract at the time but that this issue
only surfaced latterly. She said she would have stated the client's position somewhat differently, but that the net effect
remains that the margining was consistent with the Group's understanding of its entitlement.

58      CWB's concerns regarding the margining are understandable. It takes the position that while margining on deferred
revenue was permissible, the Grand Rapids contracts do not qualify for that treatment according to the terms as agreed
to between the parties notwithstanding the assertions advanced by the Group. CWB says there was an understanding as
relates to the formula to be applied to these receivables that was violated, especially as to the two major Grand Rapids
accounts issued between the end of March 2017 and beginning of May 2017. Counsel for CWB took the Court through
a number of documents relating to the credit agreement between CWB and the Group to explain what the Group's
reasonable understanding should have been in relation to contracts qualifying for special treatment of the accounts
receivable for margining purposes.

59          The Monitor has reviewed and discounted a number of entries as inappropriate; it will likely have to further
endorse commitment to revise other receivables. The Court agrees that a commitment to revise other receivables may
be appropriate. However, there are a number of priorities competing for the attention of the CRO. It is difficult to
measure whether any breaches of the protocol were intentionally deceptive as distinct from aggressive and misguided.
That distinction is harder to make based on duelling affidavits as distinct from oral testimony, questioning or at minimum
some objective detailed analysis by the Monitor to assist the Court's interpretation of events.

60      I have struggled to understand the treatment of invoicing as to the records of accounts receivable, particularly
as the idea of charging for work not done is rather foreign to my experience as to the entitlement to collect. So too, the
deferral of the time for payment extending from 45 days to 120 days obfuscates the idea of entitlement. The matter is
complicated by the risk and relative reliability of these receivables as assets, distinct from a bad or at least tainted debt
that needs to be monitored for collection procedures. All of these aspects appear to arise in far greater sums for 2016
than in any previous year which, understandably, is further troubling to principals at CWB.

61      I endorse the concerns of CWB as legitimate. Even in the absence of a finding of bad faith, the practice employed
as reflected in treatment of the Grand Rapids receivables raises legitimate concerns regarding the future viability of the

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032651605&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032651605&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006173240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
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Group. I accept that the practice in question has resulted in margining which has led to overall debt to CWB which
is incongruent with the Group's receivables as they would be represented in the normal course, as confirmed in the
Monitor's First Report.

62           I also note CWB's concern that the cash flow projection relied on by the Monitor did not take into account
unpaid professional fees relating to the work toward reorganization, and the projected loss to the end of October 2017
is considerably offset only by the fortuitous and uncertain wildfire camp work. CWB's receivables, to the extent they are
collectible, are being used up by payment of the professional fees and interim financing.

63      Nevertheless, I am not prepared to conclude on the basis of the material as presented to me that the Group has
failed to act in good faith to the extent of disentitling the extension sought.

64      Clearly, the parties now disagree on the interpretation of the arrangement between them as regards margining based
on deferred revenue. The issue before this Court is not the correct interpretation of the various document referred to
by CWB's counsel, but rather whether the Group's reliance on its understanding amounted to bad faith. There has been
no trial of the latter issue. While raising questions, the evidence adduced on this application falls short of supporting a
finding of bad faith in the sense of knowing reliance on an unsupportable interpretation of the documents, or intentional
concealing of the practice or any relevant financial information. This is particularly so in light of the evidence of the
Group's understanding that the arrangement between CWB and the Group expressly contemplated that the Group was
permitted to margin deferred revenue when no work had been done.

65      If the CWB was not aware of the effect or extent of this type of margining, it is not clear from the evidence that the
Group understood it was acting other than consistently with the intention of the parties in this regard. This view of the
matter is generally supported by the Monitor's information that the sophistication of all facets of the accounting system
in place has not kept up with the sophistication of its business. The CRO is working to address accounting practices
which require improvement.

66      There is undeniably a considerable difference in the parties' interpretations of the conduct and reporting. Obviously,
a debtor may be motivated to maximize access to funding. The past practice here is somewhat unclear, but even if the
Group exceeded the terms or protocol as generally agreed, I do not ascribe bad faith to its actions.

67      Overall, I find that extension of the Stay is in the best interest. However, a further vigorous review must take place
within a reasonable period of time.

68      The November 3, 2017 date targeted by the Group is not reasonable in the circumstances.

69      As such, the next hearing is set for September 26, 2017. The Court will require a Report from the Monitor at least
7 business days prior to that date.

Increase in DIP Financing

70      Ms. McCracken suggests in her affidavit that they only need a small increase in the DIP loan to cover operations
in light of healthy cash flows and significant assets.

71      While the creditors may rightly take issue with the characterization of the increase as "small", I approve the request
to increase the DIP financing from $1M to $2.5M in the form of order proposed by counsel for the Group to address
the anticipated cash flow shortage resulting from welcome work during what is typically a slower season for the Group.
Counsel for CWB took no issue with the form of order.

72      At the close of submissions, counsel for CRA alerted the Court, as well as BDC in particular, that it took issue with
the increase in DIP financing and that it would be applying for priority with respect to $1.14M owing to the Minister by
the Group for unremitted source deductions and GST. It was seeking an order to vary so as to put the administrative
charge, director's charge and interim lender charges in second place behind the CRA. In light of that information, BDC
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counsel indicated that the CRA's position would not impair BDC's ability to advance the DIP financing, noting that the
matter would be argued at a later date.

1919

73      The application to add 1919 was not opposed. As was the case in Guestlogix, the operations of 1919 are inextricably
linked to those of the Group, as it leases important equipment and provides it Canada North.

74      I order that 1919 be added as a party included in the Group. Counsel for the Group agreed to include in the order a
clause restating the allocation provision in the initial Stay Order to recognize that Welease has made this concern known
at this point. Counsel for CWB did not take issue with such a provision in the order.

Approval of Monitor's First Report

75      And at the request of the Monitor, I approve:

• his First Report and activities;

• suspend the limitation periods on claims;

• confer power to examine parties on questioned transactions regarding lot sales prior to CCAA.

76      The further Report of the Monitor is required at least 7 days before the next hearing.

Expansion of Stay

77      The Stay is expanded to apply to proceedings against Heart Lake and associated parties involved in the Grand
Rapids contracts, and proceedings by Max Fuel against Ms. McCracken. Counsel for CWB did not take issue with this.
In the result, the applications for appointment of a Receiver, interim or otherwise, are dismissed.

Sealing of Confidential Information

78      I order that the confidential information identified as such on the Court file be sealed.

Service Protocol to Reduce Costs

79      The Monitor is to maintain a service list of parties who provide the Monitor with email addresses. Those parties
may be served by email effective the date of the email. All others are to be served by the Monitor posting its and others'
materials on its website, effective as at the date of posting.

VII Conclusion

80      I have determined that it is in the collective interest to extend the CCAA Stay to September 29, 2017. The Order
will be subject to review by me on September 26, 2017 in usual consultation with the Court Coordinator.

Application granted; cross-application dismissed.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038420110&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
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Cinram International Inc., Re

2012 CarswellOnt 8413, 2012 ONSC 3767, 217 A.C.W.S. (3d) 11, 91 C.B.R. (5th) 46

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as Amended

And In the Matter of a Plan of Compromise or Arrangement of Cinram International Inc., Cinram
International Income Fund, CII Trust and The Companies Listed in Schedule "A" (Applicants)

Morawetz J.

Heard: June 25, 2012
Judgment: June 26, 2012
Docket: CV-12-9767-00CL

Counsel: Robert J. Chadwick, Melaney Wagner, Caroline Descours for Applicants
Steven Golick for Warner Electra-Atlantic Corp.
Steven Weisz for Pre-Petition First Lien Agent, Pre-Petition Second Lien Agent and DIP Agent
Tracy Sandler for Twentieth Century Fox Film Corporation
David Byers for Proposed Monitor, FTI Consulting Inc.

Morawetz J.:

1           Cinram International Inc. ("CII"), Cinram International Income Fund ("Cinram Fund"), CII Trust and the
Companies listed in Schedule "A" (collectively, the "Applicants") brought this application seeking an initial order (the
"Initial Order") pursuant to the Companies' Creditors Arrangement Act ("CCAA"). The Applicants also request that
the court exercise its jurisdiction to extend a stay of proceedings and other benefits under the Initial Order to Cinram
International Limited Partnership ("Cinram LP", collectively with the Applicants, the "CCAA Parties").

2      Cinram Fund, together with its direct and indirect subsidiaries (collectively, "Cinram" or the "Cinram Group") is a
replicator and distributor of CDs and DVDs. Cinram has a diversified operational footprint across North America and
Europe that enables it to meet the replication and logistics demands of its customers.

3      The evidentiary record establishes that Cinram has experienced significant declines in revenue and EBITDA, which,
according to Cinram, are a result of the economic downturn in Cinram's primary markets of North America and Europe,
which impacted consumers' discretionary spending and adversely affected the entire industry.

4      Cinram advises that over the past several years it has continued to evaluate its strategic alternatives and rationalize its
operating footprint in order to attempt to balance its ongoing operations and financial challenges with its existing debt
levels. However, despite cost reductions and recapitalized initiatives and the implementation of a variety of restructuring
alternatives, the Cinram Group has experienced a number of challenges that has led to it seeking protection under the
CCAA.

5      Counsel to Cinram outlined the principal objectives of these CCAA proceedings as:

(i) to ensure the ongoing operations of the Cinram Group;
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(ii) to ensure the CCAA Parties have the necessary availability of working capital funds to maximize the ongoing
business of the Cinram Group for the benefit of its stakeholders; and

(iii) to complete the sale and transfer of substantially all of the Cinram Group's business as a going concern
(the "Proposed Transaction").

6      Cinram contemplates that these CCAA proceedings will be the primary court supervised restructuring of the CCAA
Parties. Cinram has operations in the United States and certain of the Applicants are incorporated under the laws of the
United States. Cinram, however, takes the position that Canada is the nerve centre of the Cinram Group.

7           The Applicants also seek authorization for Cinram International ULC ("Cinram ULC") to act as "foreign
representative" in the within proceedings to seek a recognition order under Chapter 15 of the United States Bankruptcy
Code ("Chapter 15"). Cinram advises that the proceedings under Chapter 15 are intended to ensure that the CCAA
Parties are protected from creditor actions in the United States and to assist with the global implementation of the
Proposed Transaction to be undertaken pursuant to these CCAA proceedings.

8          Counsel to the Applicants submits that the CCAA Parties are part of a consolidated business in Canada, the
United States and Europe that is headquartered in Canada and operationally and functionally integrated in many
significant respects. Cinram is one of the world's largest providers of pre-recorded multi-media products and related
logistics services. It has facilities in North America and Europe, and it:

(i) manufactures DVDs, blue ray disks and CDs, and provides distribution services for motion picture studios,
music labels, video game publishers, computer software companies, telecommunication companies and retailers
around the world;

(ii) provides various digital media services through One K Studios, LLC; and

(iii) provides retail inventory control and forecasting services through Cinram Retail Services LLC (collectively,
the "Cinram Business").

9      Cinram contemplates that the Proposed Transaction could allow it to restore itself as a market leader in the industry.
Cinram takes the position that it requires CCAA protection to provide stability to its operations and to complete the
Proposed Transaction.

10      The Proposed Transaction has the support of the lenders forming the steering committee with respect to Cinram's
First Lien Credit Facilities (the "Steering Committee"), the members of which have been subject to confidentiality
agreements and represent 40% of the loans under Cinram's First Lien Credit Facilities (the "Initial Consenting Lenders").
Cinram also anticipates further support of the Proposed Transaction from additional lenders under its credit facilities
following the public announcement of the Proposed Transaction.

11      Cinram Fund is the direct or indirect parent and sole shareholder of all of the subsidiaries in Cinram's corporate
structure. A simplified corporate structure of the Cinram Group showing all of the CCAA Parties, including the
designation of the CCAA Parties' business segments and certain non-filing entities, is set out in the Pre-Filing Report of
FTI Consulting Inc. (the "Monitor") at paragraph 13. A copy is attached as Schedule "B".

12      Cinram Fund, CII, Cinram International General Partner Inc. ("Cinram GP"), CII Trust, Cinram ULC and 1362806
Ontario Limited are the Canadian entities in the Cinram Group that are Applicants in these proceedings (collectively,
the "Canadian Applicants"). Cinram Fund and CII Trust are both open-ended limited purpose trusts, established under
the laws of Ontario, and each of the remaining Canadian Applicants is incorporated pursuant to Federal or Provincial
legislation.
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13           Cinram (US) Holdings Inc. ("CUSH"), Cinram Inc., IHC Corporation ("IHC"), Cinram Manufacturing,
LLC ("Cinram Manufacturing"), Cinram Distribution, LLC ("Cinram Distribution"), Cinram Wireless, LLC ("Cinram
Wireless"), Cinram Retail Services, LLC ("Cinram Retail") and One K Studios, LLC ("One K") are the U.S. entities
in the Cinram Group that are Applicants in these proceedings (collectively, the "U.S. Applicants"). Each of the U.S.
Applicants is incorporated under the laws of Delaware, with the exception of One K, which is incorporated under the
laws of California. On May 25, 2012, each of the U.S. Applicants opened a new Canadian-based bank account with
J.P. Morgan.

14      Cinram LP is not an Applicant in these proceedings. However, the Applicants seek to have a stay of proceedings
and other relief under the CCAA extended to Cinram LP as it forms part of Cinram's income trust structure with Cinram
Fund, the ultimate parent of the Cinram Group.

15      Cinram's European entities are not part of these proceedings and it is not intended that any insolvency proceedings
will be commenced with respect to Cinram's European entities, except for Cinram Optical Discs SAC, which has
commenced insolvency proceedings in France.

16      The Cinram Group's principal source of long-term debt is the senior secured credit facilities provided under credit
agreements known as the "First-Lien Credit Agreement" and the "Second-Lien Credit Agreement" (together with the
First-Lien Credit Agreement, the "Credit Agreements").

17      All of the CCAA Parties, with the exception of Cinram Fund, Cinram GP, CII Trust and Cinram LP (collectively,
the "Fund Entities"), are borrowers and/or guarantors under the Credit Agreements. The obligations under the Credit
Agreements are secured by substantially all of the assets of the Applicants and certain of their European subsidiaries.

18      As at March 31, 2012, there was approximately $233 million outstanding under the First-Lien Term Loan Facility;
$19 million outstanding under the First-Lien Revolving Credit Facilities; approximately $12 million of letter of credit
exposure under the First-Lien Credit Agreement; and approximately $12 million outstanding under the Second-Lien
Credit Agreement.

19          Cinram advises that in light of the financial circumstances of the Cinram Group, it is not possible to obtain
additional financing that could be used to repay the amounts owing under the Credit Agreements.

20          Mr. John Bell, Chief Financial Officer of CII, stated in his affidavit that in connection with certain defaults
under the Credit Agreements, a series of waivers was extended from December 2011 to June 30, 2012 and that upon
expiry of the waivers, the lenders have the ability to demand immediate repayment of the outstanding amounts under the
Credit Agreements and the borrowers and the other Applicants that are guarantors under the Credit Agreements would
be unable to meet their debt obligations. Mr. Bell further stated that there is no reasonable expectation that Cinram
would be able to service its debt load in the short to medium term given forecasted net revenues and EBITDA for the
remainder of fiscal 2012, fiscal 2013, and fiscal 2014. The cash flow forecast attached to his affidavit indicates that,
without additional funding, the Applicants will exhaust their available cash resources and will thus be unable to meet
their obligations as they become due.

21      The Applicants request a stay of proceedings. They take the position that in light of their financial circumstances,
there could be a vast and significant erosion of value to the detriment of all stakeholders. In particular, the Applicants
are concerned about the following risks, which, because of the integration of the Cinram business, also apply to the
Applicants' subsidiaries, including Cinram LP:

(a) the lenders demanding payment in full for money owing under the Credit Agreements;

(b) potential termination of contracts by key suppliers; and

(c) potential termination of contracts by customers.
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22      As indicated in the cash flow forecast, the Applicants do not have sufficient funds available to meet their immediate
cash requirements as a result of their current liquidity challenges. Mr. Bell states in his affidavit that the Applicants
require access to Debtor-In-Possession ("DIP") Financing in the amount of $15 millions to continue operations while
they implement their restructuring, including the Proposed Transaction. Cinram has negotiated a DIP Credit Agreement
with the lenders forming the Steering Committee (the "DIP Lenders") through J.P. Morgan Chase Bank, NA as
Administrative Agent (the "DIP Agent") whereby the DIP Lenders agree to provide the DIP Financing in the form of
a term loan in the amount of $15 million.

23      The Applicants also indicate that during the course of the CCAA proceedings, the CCAA Parties intend to generally
make payments to ensure their ongoing business operations for the benefit of their stakeholders, including obligations
incurred prior to, on, or after the commencement of these proceedings relating to:

(a) the active employment of employees in the ordinary course;

(b) suppliers and service providers the CCAA Parties and the Monitor have determined to be critical to the
continued operation of the Cinram business;

(c) certain customer programs in place pursuant to existing contracts or arrangements with customers; and

(d) inter-company payments among the CCAA Parties in respect of, among other things, shared services.

24      Mr. Bell states that the ability to make these payments relating to critical suppliers and customer programs is
subject to a consultation and approval process agreed to among the Monitor, the DIP Agent and the CCAA Parties.

25      The Applicants also request an Administration Charge for the benefit of the Monitor and Moelis and Company,
LLC ("Moelis"), an investment bank engaged to assist Cinram in a comprehensive and thorough review of its strategic
alternatives.

26      In addition, the directors (and in the case of Cinram Fund and CII Trust, the Trustees, referred to collectively with
the directors as the "Directors/Trustees") requested a Director's Charge to provide certainty with respect to potential
personal liability if they continue in their current capacities. Mr. Bell states that in order to complete a successful
restructuring, including the Proposed Transaction, the Applicants require the active and committed involvement of their
Directors/Trustees and officers. Further, Cinram's insurers have advised that if Cinram was to file for CCAA protection,
and the insurers agreed to renew the existing D&O policies, there would be a significant increase in the premium for
that insurance.

27      Cinram has also developed a key employee retention program (the "KERP") with the principal purpose of providing
an incentive for eligible employees, including eligible officers, to remain with the Cinram Group despite its financial
difficulties. The KERP has been reviewed and approved by the Board of Trustees of the Cinram Fund. The KERP
includes retention payments (the "KERP Retention Payments") to certain existing employees, including certain officers
employed at Canadian and U.S. Entities, who are critical to the preservation of Cinram's enterprise value.

28      Cinram also advises that on June 22, 2012, Cinram Fund, the borrowers under the Credit Agreements, and the
Initial Consenting Lenders entered into a support agreement pursuant to which the Initial Consenting Lenders agreed
to support the Proposed Transaction to be pursued through these CCAA proceedings (the "Support Agreement").

29           Pursuant to the Support Agreement, lenders under the First-Lien Credit Agreement who execute the
Support Agreement or Consent Agreement prior to July 10, 2012 (the "Consent Date") are entitled to receive consent
consideration (the "Early Consent Consideration") equal to 4% of the principal amount of loans under the First-Lien
Credit Agreement held by such consenting lenders as of the Consent Date, payable in cash from the net sale proceeds of
the Proposed Transaction upon distribution of such proceeds in the CCAA proceedings.
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30      Mr. Bell states that it is contemplated that the CCAA proceedings will be the primary court-supervised restructuring
of the CCAA Parties. He states that the CCAA Parties are part of a consolidated business in Canada, the United States
and Europe that is headquartered in Canada and operationally and functionally integrated in many significant respects.
Mr. Bell further states that although Cinram has operations in the United States, and certain of the Applicants are
incorporated under the laws of the United States, it is Ontario that is Cinram's home jurisdiction and the nerve centre
of the CCAA Parties' management, business and operations.

31      The CCAA Parties have advised that they will be seeking a recognition order under Chapter 15 to ensure that they
are protected from creditor actions in the United States and to assist with the global implementation of the Proposed
Transaction. Thus, the Applicants seek authorization in the Proposed Initial Order for:

Cinram ULC to seek recognition of these proceedings as "foreign main proceedings" and to seek such additional
relief required in connection with the prosecution of any sale transaction, including the Proposed Transaction, as
well as authorization for the Monitor, as a court-appointed officer, to assist the CCAA Parties with any matters
relating to any of the CCAA Parties' subsidiaries and any foreign proceedings commenced in relation thereto.

32           Mr. Bell further states that the Monitor will be actively involved in assisting Cinram ULC as the foreign
representative of the Applicants in the Chapter 15 proceedings and will assist in keeping this court informed of
developments in the Chapter 15 proceedings.

33         The facts relating to the CCAA Parties, the Cinram business, and the requested relief are fully set out in Mr.
Bell's affidavit.

34      Counsel to the Applicants filed a comprehensive factum in support of the requested relief in the Initial Order. Part
III of the factum sets out the issues and the law.

35      The relief requested in the form of the Initial Order is extensive. It goes beyond what this court usually considers
on an initial hearing. However, in the circumstances of this case, I have been persuaded that the requested relief is
appropriate.

36      In making this determination, I have taken into account that the Applicants have spent a considerable period of
time reviewing their alternatives and have done so in a consultative manner with their senior secured lenders. The senior
secured lenders support this application, notwithstanding that it is clear that they will suffer a significant shortfall on
their positions. It is also noted that the Early Consent Consideration will be available to lenders under the First-Lien
Credit Agreement who execute the Support Agreement prior to July 10, 2012. Thus, all of these lenders will have the
opportunity to participate in this arrangement.

37      As previously indicated, the Applicants' factum is comprehensive. The submissions on the law are extensive and
cover all of the outstanding issues. It provides a fulsome review of the jurisprudence in the area, which for purposes of
this application, I accept. For this reason, paragraphs 41-96 of the factum are attached as Schedule "C" for reference
purposes.

38      The Applicants have also requested that the confidential supplement — which contains the KERP summary listing
the individual KERP Payments and certain DIP Schedules — be sealed. I am satisfied that the KERP summary contains
individually identifiable information and compensation information, including sensitive salary information, about the
individuals who are covered by the KERP and that the DIP schedules contain sensitive competitive information of the
CCAA Parties which should also be treated as being confidential. Having considered the principals of Sierra Club of
Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522 (S.C.C.), I accept the Applicants' submission on this issue
and grant the requested sealing order in respect of the confidential supplement.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056186&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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39      Finally, the Applicants have advised that they intend to proceed with a Chapter 15 application on June 26, 2012
before the United States Bankruptcy Court in the District of Delaware. I am given to understand that Cinram ULC, as
proposed foreign representative, will be seeking recognition of the CCAA proceedings as "foreign main proceedings" on
the basis that Ontario, Canada is the Centre of Main Interest or "COMI" of the CCAA Applicants.

40      In his affidavit at paragraph 195, Mr. Bell states that the CCAA Parties are part of a consolidated business that is
headquartered in Canada and operationally and functionally integrated in many significant respects and that, as a result
of the following factors, the Applicants submit the COMI of the CCAA Parties is Ontario, Canada:

(a) the Cinram Group is managed on a consolidated basis out of the corporate headquarters in Toronto,
Ontario, where corporate-level decision-making and corporate administrative functions are centralized;

(b) key contracts, including, among others, major customer service agreements, are negotiated at the corporate
level and created in Canada;

(c) the Chief Executive Officer and Chief Financial Officer of CII, who are also directors, trustees and/or officers
of other entities in the Cinram Group, are based in Canada;

(d) meetings of the board of trustees and board of directors typically take place in Canada;

(e) pricing decisions for entities in the Cinram Group are ultimately made by the Chief Executive Officer and
Chief Financial Officer in Toronto, Ontario;

(f) cash management functions for Cinram's North American entities, including the administration of Cinram's
accounts receivable and accounts payable, are managed from Cinram's head office in Toronto, Ontario;

(g) although certain bookkeeping, invoicing and accounting functions are performed locally, corporate
accounting, treasury, financial reporting, financial planning, tax planning and compliance, insurance
procurement services and internal audits are managed at a consolidated level in Toronto, Ontario;

(h) information technology, marketing, and real estate services are provided by CII at the head office in
Toronto, Ontario;

(i) with the exception of routine maintenance expenditures, all capital expenditure decisions affecting the
Cinram Group are managed in Toronto, Ontario;

(j) new business development initiatives are centralized and managed from Toronto, Ontario; and

(k) research and development functions for the Cinram Group are corporate-level activities centralized
at Toronto, Ontario, including the Cinram Group's corporate-level research and development budget and
strategy.

41      Counsel submits that the CCAA Parties are highly dependent upon the critical business functions performed on
their behalf from Cinram's head office in Toronto and would not be able to function independently without significant
disruptions to their operations.

42      The above comments with respect to the COMI are provided for informational purposes only. This court clearly
recognizes that it is the function of the receiving court — in this case, the United States Bankruptcy Court for the District
of Delaware — to make the determination on the location of the COMI and to determine whether this CCAA proceeding
is a "foreign main proceeding" for the purposes of Chapter 15.
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43      In the result, I am satisfied that the Applicants meet all of the qualifications established for relief under the CCAA
and I have signed the Initial Order in the form submitted, which includes approvals of the Charges referenced in the
Initial Order.

Schedule "A"

Additional Applicants

Cinram International General Partner Inc.

Cinram International ULC

1362806 Ontario Limited

Cinram (U.S.) Holdings Inc.

Cinram, Inc.

IHC Corporation

Cinram Manufacturing LLC

Cinram Distribution LLC

Cinram Wireless LLC

Cinram Retail Services, LLC

One K Studios, LLC

Schedule "B"

Graphic 1

Schedule "C"

http://nextcanada.westlaw.com/Link/Document/Blob/Ic493797dd4784bace0440021280d79ee.png?targetType=inline&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/Blob/Ic493797dd4784bace0440021280d79ee.png?targetType=inline&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Default)
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A. The Applicants Are "Debtor Companies" to Which the CCAA Applies

41. The CCAA applies in respect of a "debtor company" (including a foreign company having assets or doing business
in Canada) or "affiliated debtor companies" where the total of claims against such company or companies exceeds $5
million.

CCAA, Section 3(1).

42. The Applicants are eligible for protection under the CCAA because each is a "debtor company" and the total of the
claims against the Applicants exceeds $5 million.

(1) The Applicants are Debtor Companies

43. The terms "company" and "debtor company" are defined in Section 2 of the CCAA as follows:

"company" means any company, corporation or legal person incorporated by or under an Act of Parliament or of
the legislature of a province and any incorporated company having assets or doing business in Canada, wherever
incorporated, and any income trust, but does not include banks, authorized foreign banks within the meaning of
section 2 of the Bank Act, railway or telegraph companies, insurance companies and companies to which the Trust
and Loan Companies Act applies.

"debtor company" means any company that:

(a) is bankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of the Bankruptcy and Insolvency Act or is deemed
insolvent within the meaning of the Winding-Up and Restructuring Act, whether or not proceedings in respect
of the company have been taken under either of those Acts;

(c) has made an authorized assignment or against which a receiving order has been made under the Bankruptcy
and Insolvency Act; or

(d) is in the course of being wound up under the Winding-Up and Restructuring Act because the company is
insolvent.

CCAA, Section 2 ("company" and "debtor company").

44. The Applicants are debtor companies within the meaning of these definitions.

(2) The Applicants are "companies"

45. The Applicants are "companies" because:

a. with respect to the Canadian Applicants, each is incorporated pursuant to federal or provincial legislation or, in
the case of Cinram Fund and CII Trust, is an income trust; and

b. with respect to the U.S. Applicants, each is an incorporated company with certain funds in bank accounts in
Canada opened in May 2012 and therefore each is a company having assets or doing business in Canada.

Bell Affidavit at paras. 4, 80, 84, 86, 91, 94, 98, 102, 105, 108, 111, 114, 117, 120, 123, 212; Application Record, Tab 2.

46. The test for "having assets or doing business in Canada" is disjunctive, such that either "having assets" in Canada
or "doing business in Canada" is sufficient to qualify an incorporated company as a "company" within the meaning of
the CCAA.
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47. Having only nominal assets in Canada, such as funds on deposit in a Canadian bank account, brings a foreign
corporation within the definition of "company". In order to meet the threshold statutory requirements of the CCAA, an
applicant need only be in technical compliance with the plain words of the CCAA.

Canwest Global Communications Corp., Re (2009), 59 C.B.R. (5th) 72 (Ont. S.C.J. [Commercial List]) at para. 30
[Canwest Global]; Book of Authorities of the Applicants ("Book of Authorities"), Tab 1.

Global Light Telecommunications Inc., Re (2004), 2 C.B.R. (5th) 210 (B.C. S.C.) at para. 17 [Global Light]; Book
of Authorities, Tab 2.

48. The Courts do not engage in a quantitative or qualitative analysis of the assets or the circumstances in which the
assets were created. Accordingly, the use of "instant" transactions immediately preceding a CCAA application, such as
the creation of "instant debts" or "instant assets" for the purposes of bringing an entity within the scope of the CCAA,
has received judicial approval as a legitimate device to bring a debtor within technical requirements of the CCAA.

Global Light Telecommunications Inc., Re, supra at para. 17; Book of Authorities, Tab 2.

Cadillac Fairview Inc., Re (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) at paras. 5-6; Book of
Authorities, Tab 3.

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.) at paras. 74, 83; Book of
Authorities, Tab 4.

(3) The Applicants are insolvent

49. The Applicants are "debtor companies" as defined in the CCAA because they are companies (as set out above) and
they are insolvent.

50. The insolvency of the debtor is assessed as of the time of filing the CCAA application. The CCAA does not define
insolvency. Accordingly, in interpreting the meaning of "insolvent", courts have taken guidance from the definition of
"insolvent person" in Section 2(1) of the Bankruptcy and Insolvency Act (the "BIA"), which defines an "insolvent person"
as a person (i) who is not bankrupt; and (ii) who resides, carries on business or has property in Canada; (iii) whose
liabilities to creditors provable as claims under the BIA amount to one thousand dollars; and (iv) who is "insolvent"
under one of the following tests:

a. is for any reason unable to meet his obligations as they generally become due;

b. has ceased paying his current obligations in the ordinary course of business as they generally become due; or

c. the aggregate of his property is not, at a fair valuation, sufficient, or if disposed of at a fairly conducted sale under
legal process, would not be sufficient to enable payment of all his obligations, due and accruing due.

BIA, Section 2 ("insolvent person").

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]); leave to appeal to C.A. refused [2004]
O.J. No. 1903 (Ont. C.A.); leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336 (S.C.C.), at para.4 [Stelco];
Book of Authorities, Tab 5.

51. These tests for insolvency are disjunctive. A company satisfying any one of these tests is considered insolvent for
the purposes of the CCAA.

Stelco Inc., Re, supra at paras. 26 and 28; Book of Authorities, Tab 5.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004523999&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004523999&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995405512&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004251376&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004672048&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004672048&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2005672534&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004251376&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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52. A company is also insolvent for the purposes of the CCAA if, at the time of filing, there is a reasonably foreseeable
expectation that there is a looming liquidity condition or crisis that would result in the company being unable to pay its
debts as they generally become due if a stay of proceedings and ancillary protection are not granted by the court.

Stelco Inc., Re, supra at para. 40; Book of Authorities, Tab 5.

53. The Applicants meet both the traditional test for insolvency under the BIA and the expanded test for insolvency
based on a looming liquidity condition as a result of the following:

a. The Applicants are unable to comply with certain financial covenants under the Credit Agreements and have
entered into a series of waivers with their lenders from December 2011 to June 30, 2012.

b. Were the Lenders to accelerate the amounts owing under the Credit Agreements, the Borrowers and the other
Applicants that are Guarantors under the Credit Agreements would be unable to meet their debt obligations. Cinram
Fund would be the ultimate parent of an insolvent business.

d. The Applicants have been unable to repay or refinance the amounts owing under the Credit Agreements or find
an out-of-court transaction for the sale of the Cinram Business with proceeds that equal or exceed the amounts
owing under the Credit Agreements.

e. Reduced revenues and EBITDA and increased borrowing costs have significantly impaired Cinram's ability to
service its debt obligations. There is no reasonable expectation that Cinram will be able to service its debt load in
the short to medium term given forecasted net revenues and EBITDA for the remainder of fiscal 2012 and for fiscal
2013 and 2014.

f. The decline in revenues and EBITDA generated by the Cinram Business has caused the value of the Cinram
Business to decline. As a result, the aggregate value of the Property, taken at fair value, is not sufficient to allow for
payment of all of the Applicants' obligations due and accruing due.

g. The Cash Flow Forecast indicates that without additional funding the Applicants will exhaust their available
cash resources and will thus be unable to meet their obligations as they become due.

Bell Affidavit, paras. 23, 179-181, 183, 197-199; Application Record, Tab 2.

(4) The Applicants are affiliated companies with claims outstanding in excess of $5 million

54. The Applicants are affiliated debtor companies with total claims exceeding 5 million dollars. Therefore, the CCAA
applies to the Applicants in accordance with Section 3(1).

55. Affiliated companies are defined in Section 3(2) of the CCAA as follows:

a. companies are affiliated companies if one of them is the subsidiary of the other or both are subsidiaries of the
same company or each is controlled by the same person; and

b. two companies are affiliated with the same company at the same time are deemed to be affiliated with each other.

CCAA, Section 3(2).

56. CII, CII Trust and all of the entities listed in Schedule "A" hereto are indirect, wholly owned subsidiaries of Cinram
Fund; thus, the Applicants are "affiliated companies" for the purpose of the CCAA.

Bell Affidavit, paras. 3, 71; Application Record, Tab 2.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004251376&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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57. All of the CCAA Parties (except for the Fund Entities) are each a Borrower and/or Guarantor under the Credit
Agreements. As at March 31, 2012 there was approximately $252 million of aggregate principal amount outstanding
under the First Lien Credit Agreement (plus approximately $12 million in letter of credit exposure) and approximately
$12 million of aggregate principal amount outstanding under the Second Lien Credit Agreement. The total claims against
the Applicants far exceed $5 million.

Bell Affidavit, paras. 75; Application Record, Tab 2.

B. The Relief is Available under The CCAA and Consistent with the Purpose and Policy of the CCAA

(1) The CCAA is Flexible, Remedial Legislation

58. The CCAA is remedial legislation, intended to facilitate compromises and arrangements between companies and their
creditors as an alternative to bankruptcy. In particular during periods of financial hardship, debtors turn to the Court
so that the Court may apply the CCAA in a flexible manner in order to accomplish the statute's goals. The Court should
give the CCAA a broad and liberal interpretation so as to encourage and facilitate successful restructurings whenever
possible.

Nova Metal Products Inc. v. Comiskey (Trustee of), supra at paras. 22 and 56-60; Book of Authorities, Tab 4.
Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at para. 5; Book
of Authorities, Tab 6.

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.), at pp. 4 and 7; Book
of Authorities, Tab 7.

59. On numerous occasions, courts have held that Section 11 of the CCAA provides the courts with a broad and liberal
power, which is at their disposal in order to achieve the overall objective of the CCAA. Accordingly, an interpretation
of the CCAA that facilitates restructurings accords with its purpose.

Sulphur Corp. of Canada Ltd., Re (2002), 35 C.B.R. (4th) 304 (Alta. Q.B.) ("Sulphur") at para. 26; Book of
Authorities, Tab 8.

60. Given the nature and purpose of the CCAA, this Honourable Court has the authority and jurisdiction to depart from
the Model Order as is reasonable and necessary in order to achieve a successful restructuring.

(2) The Stay of Proceedings Against Non-Applicants is Appropriate

61. The relief sought in this application includes a stay of proceedings in favour of Cinram LP and the Applicants'
direct and indirect subsidiaries that are also party to an agreement with an Applicant (whether as surety, guarantor or
otherwise) (each, a "Subsidiary Counterparty"), including any contract or credit agreement. It is just and reasonable to
grant the requested stay of proceedings because:

a. the Cinram Business is integrated among the Applicants, Cinram LP and the Subsidiary Counterparties;

b. if any proceedings were commenced against Cinram LP, or if any of the third parties to such agreements were
to commence proceedings or exercise rights and remedies against the Subsidiary Counterparties, this would have
a detrimental effect on the Applicants' ability to restructure and implement the Proposed Transaction and would
lead to an erosion of value of the Cinram Business; and

c. a stay of proceedings that extends to Cinram LP and the Subsidiary Counterparties is necessary in order to
maintain stability with respect to the Cinram Business and maintain value for the benefit of the Applicants'
stakeholders.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389275&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990318737&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002452726&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


12

Bell Affidavit, paras. 185-186; Application Record, Tab 2.

62. The purpose of the CCAA is to preserve the status quo to enable a plan of compromise to be prepared, filed and
considered by the creditors:

In the interim, a judge has great discretion under the CCAA to make order so as to effectively maintain the status
quo in respect of an insolvent company while it attempts to gain the approval of its creditors for the proposed
compromise or arrangement which will be to the benefit of both the company and its creditors.

Lehndorff General Partner Ltd., Re, supra at para. 5; Book of Authorities, Tab 6. Canwest Global Communications
Corp., Re, supra at para. 27; Book of Authorities, Tab 1.

CCAA, Section 11.

63. The Court has broad inherent jurisdiction to impose stays of proceedings that supplement the statutory provisions of
Section 11 of the CCAA, providing the Court with the power to grant a stay of proceedings where it is just and reasonable
to do so, including with respect to non-applicant parties.

Lehndorff General Partner Ltd., Re, supra at paras. 5 and 16; Book of Authorities, Tab 6.

T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.) at para. 6; Book of Authorities, Tab 9.

64. The Courts have found it just and reasonable to grant a stay of proceedings against third party non-applicants in
a number of circumstances, including:

a. where it is important to the reorganization process;

b. where the business operations of the Applicants and the third party non-applicants are intertwined and the third
parties are not subject to the jurisdiction of the CCAA, such as partnerships that do not qualify as "companies"
within the meaning of the CCAA;

c. against non-applicant subsidiaries of a debtor company where such subsidiaries were guarantors under the note
indentures issued by the debtor company; and

d. against non-applicant subsidiaries relating to any guarantee, contribution or indemnity obligation, liability or
claim in respect of obligations and claims against the debtor companies.

Woodward's Ltd., Re (1993), 17 C.B.R. (3d) 236 (B.C. S.C.) at para. 31; Book of Authorities, Tab 10. Lehndorff
General Partner Ltd., Re, supra at para. 21; Book of Authorities, Tab 6.

Canwest Global Communications Corp., Re, supra at paras. 28 and 29; Book of Authorities, Tab 1.

Sino-Forest Corp., Re, 2012 ONSC 2063 (Ont. S.C.J. [Commercial List]) at paras. 5, 18, and 31; Book of Authorities,
Tab 11.

Re MAAX Corp, Initial Order granted June 12, 2008, Montreal 500-11-033561-081, (Que. Sup. Ct. [Commercial
Division]) at para. 7; Book of Authorities, Tab 12.

65. The Applicants submit the balance of convenience favours extending the relief in the proposed Initial Order to
Cinram LP and the Subsidiary Counterparties. The business operations of the Applicants, Cinram LP and the Subsidiary
Counterparties are intertwined and the stay of proceedings is necessary to maintain stability and value for the benefit
of the Applicants' stakeholders, as well as allow an orderly, going-concern sale of the Cinram Business as an important
component of its reorganization process.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389275&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389275&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997413283&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993392972&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389275&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389275&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027476252&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
bgoodis
Line
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(3) Entitlement to Make Pre-Filing Payments

66. To ensure the continued operation of the CCAA Parties' business and maximization of value in the interests of
Cinram's stakeholders, the Applicants seek authorization (but not a requirement) for the CCAA Parties to make
certain pre-filing payments, including: (a) payments to employees in respect of wages, benefits, and related amounts;
(b) payments to suppliers and service providers critical to the ongoing operation of the business; (c) payments and the
application of credits in connection with certain existing customer programs; and (d) intercompany payments among the
Applicants related to intercompany loans and shared services. Payments will be made with the consent of the Monitor
and, in certain circumstances, with the consent of the Agent.

67. There is ample authority supporting the Court's general jurisdiction to permit payment of pre-filing obligations to
persons whose services are critical to the ongoing operations of the debtor companies. This jurisdiction of the Court is not
ousted by Section 11.4 of the CCAA, which became effective as part of the 2009 amendments to the CCAA and codified
the Court's practice of declaring a person to be a critical supplier and granting a charge on the debtor's property in favour
of such critical supplier. As noted by Pepall J. in Canwest Global Communications Corp., Re, the recent amendments,
including Section 11.4, do not detract from the inherently flexible nature of the CCAA or the Court's broad and inherent
jurisdiction to make such orders that will facilitate the debtor's restructuring of its business as a going concern.

Canwest Global Communications Corp., Re supra, at paras. 41 and 43; Book of Authorities, Tab 1.

68. There are many cases since the 2009 amendments where the Courts have authorized the applicants to pay certain pre-
filing amounts where the applicants were not seeking a charge in respect of critical suppliers. In granting this authority,
the Courts considered a number of factors, including:

a. whether the goods and services were integral to the business of the applicants;

b. the applicants' dependency on the uninterrupted supply of the goods or services;

c. the fact that no payments would be made without the consent of the Monitor;

d. the Monitor's support and willingness to work with the applicants to ensure that payments to suppliers in respect
of pre-filing liabilities are minimized;

e. whether the applicants had sufficient inventory of the goods on hand to meet their needs; and

f. the effect on the debtors' ongoing operations and ability to restructure if they were unable to make pre-filing
payments to their critical suppliers.

Canwest Global Communications Corp., Re supra, at para. 43; Book of Authorities, Tab 1.

Brainhunter Inc., Re, [2009] O.J. No. 5207 (Ont. S.C.J. [Commercial List]) at para. 21 [Brainhunter]; Book of
Authorities, Tab 13.

Priszm Income Fund, Re (2011), 75 C.B.R. (5th) 213 (Ont. S.C.J.) at paras. 29-34; Book of Authorities, Tab 14.

69. The CCAA Parties rely on the efficient and expedited supply of products and services from their suppliers and service
providers in order to ensure that their operations continue in an efficient manner so that they can satisfy customer
requirements. The CCAA Parties operate in a highly competitive environment where the timely provision of their
products and services is essential in order for the company to remain a successful player in the industry and to ensure
the continuance of the Cinram Business. The CCAA Parties require flexibility to ensure adequate and timely supply of
required products and to attempt to obtain and negotiate credit terms with its suppliers and service providers. In order
to accomplish this, the CCAA Parties require the ability to pay certain pre-filing amounts and post-filing payables to

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020643267&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024974008&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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those suppliers they consider essential to the Cinram Business, as approved by the Monitor. The Monitor, in determining
whether to approve pre-filing payments as critical to the ongoing business operations, will consider various factors,
including the above factors derived from the caselaw.

Bell Affidavit, paras. 226, 228, 230; Application Record, Tab 2.

70. In addition, the CCAA Parties' continued compliance with their existing customer programs, as described in the
Bell Affidavit, including the payment of certain pre-filing amounts owing under certain customer programs and the
application of certain credits granted to customers pre-filing to post-filing receivables, is essential in order for the CCAA
Parties to maintain their customer relationships as part of the CCAA Parties' going concern business.

Bell Affidavit, paras. 234; Application Record, Tab 2.

71. Further, due to the operational integration of the businesses of the CCAA Parties, as described above, there is a
significant volume of financial transactions between and among the Applicants, including, among others, charges by an
Applicant providing shared services to another Applicant of intercompany accounts due from the recipients of those
services, and charges by a Applicant that manufactures and furnishes products to another Applicant of inter-company
accounts due from the receiving entity.

Bell Affidavit, paras. 225; Application Record, Tab 2.

72. Accordingly, the Applicants submit that it is appropriate in the present circumstances for this Honourable Court
to exercise its jurisdiction and grant the CCAA Parties the authority to make the pre-filing payments described in the
proposed Initial Order subject to the terms therein.

(4) The Charges Are Appropriate

73. The Applicants seek approval of certain Court-ordered charges over their assets relating to their DIP Financing
(defined below), administrative costs, indemnification of their trustees, directors and officers, KERP and Support
Agreement. The Lenders and the Administrative Agent under the Credit Agreements, the senior secured facilities that
will be primed by the charges, have been provided with notice of the within Application. The proposed Initial Order does
not purport to give the Court-ordered charges priority over any other validly perfected security interests.

(A) DIP Lenders' Charge

74. In the proposed Initial Order, the Applicants seek approval of the DIP Credit Agreement providing a debtor-in-
possession term facility in the principal amount of $15 million (the "DIP Financing"), to be secured by a charge over all
of the assets and property of the Applicants that are Borrowers and/or Guarantors under the Credit Agreements (the
"Charged Property") ranking ahead of all other charges except the Administration Charge.

75. Section 11.2 of the CCAA expressly provides the Court the statutory jurisdiction to grant a debtor-in-possession
("DIP") financing charge:

11.2(1) Interim financing - On application by a debtor company and on notice to the secured creditors who are likely
to be affected by the security or charge, a court may make an order declaring that all or part of the company's
property is subject to a security or charge — in an amount that the court considers appropriate — in favour of a
person specified in the order who agrees to lend to the company an amount approved by the court as being required
by the company, having regard to its cash-flow statement. The security or charge may not secure an obligation that
exists before the order is made.

11.2(2) Priority — secured creditors — The court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.
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Timminco Ltd., Re, 211 A.C.W.S. (3d) 881 (Ont. S.C.J. [Commercial List]) [2012 CarswellOnt 1466] at para. 31;
Book of Authorities, Tab 15. CCAA, Section 11.2(1) and (2).

76. Section 11.2 of the CCAA sets out the following factors to be considered by the Court in deciding whether to grant
a DIP financing charge:

11.2(4) Factors to be considered — In deciding whether to make an order, the court is to consider, among other
things,

(a) the period during which the company is expected to be subject to proceedings under this Act;

(b) how the company's business and financial affairs are to be managed during the proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect
of the company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

CCAA, Section 11.2(4).

77. The above list of factors is not exhaustive, and it may be appropriate for the Court to consider additional factors
in determining whether to grant a DIP financing charge. For example, in circumstances where funds to be borrowed
pursuant to a DIP facility were not expected to be immediately necessary, but applicants' cash flow statements projected
the need for additional liquidity, the Court in granting the requested DIP charge considered the fact that the applicants'
ability to borrows funds that would be secured by a charge would help retain the confidence of their trade creditors,
employees and suppliers.

Canwest Publishing Inc./Publications Canwest Inc., Re (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List])
at paras. 42-43 [Canwest Publishing]; Book of Authorities, Tab 16.

78. Courts in recent cross-border cases have exercised their broad power to grant charges to DIP lenders over the assets
of foreign applicants. In many of these cases, the debtors have commenced recognition proceedings under Chapter 15.

Re Catalyst Paper Corporation, Initial Order granted on January 31, 2012, Court File No. S-120712 (B.C.S.C.)
[Catalyst Paper]; Book of Authorities, Tab 17.

Angiotech, supra, Initial Order granted on January 28, 2011, Court File No. S-110587; Book of Authorities, Tab 18

Fraser Papers Inc., Re [2009 CarswellOnt 3658 (Ont. S.C.J. [Commercial List])], Initial Order granted on June 18,
2009, Court File No. CV-09-8241-00CL; Book of Authorities, Tab 19.

79. As noted above, pursuant to Section 11.2(1) of the CCAA, a DIP financing charge may not secure an obligation that
existed before the order was made. The requested DIP Lenders' Charge will not secure any pre-filing obligations.

80. The following factors support the granting of the DIP Lenders' Charge, many of which incorporate the considerations
enumerated in Section 11.2(4) listed above:

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027099776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027099776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021184714&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019220453&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019220453&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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a. the Cash Flow Forecast indicates the Applicants will need additional liquidity afforded by the DIP Financing in
order to continue operations through the duration of these proposed CCAA Proceedings;

b. the Cinram Business is intended to continue to operate on a going concern basis during these CCAA Proceedings
under the direction of the current management with the assistance of the Applicants' advisors and the Monitor;

c. the DIP Financing is expected to provide the Applicants with sufficient liquidity to implement the Proposed
Transaction through these CCAA Proceedingsand implement certain operational restructuring initiatives, which
will materially enhance the likelihood of a going concern outcome for the Cinram Business;

d. the nature and the value of the Applicants' assets as set out in their consolidated financial statements can support
the requested DIP Lenders' Charge;

e. members of the Steering Committee under the First Lien Credit Agreement, who are senior secured creditors of
the Applicants, have agreed to provide the DIP Financing;

f. the proposed DIP Lenders have indicated that they will not provide the DIP Financing if the DIP Lenders' Charge
is not approved;

g. the DIP Lenders' Charge will not secure any pre-filing obligations;

h. the senior secured lenders under the Credit Agreements affected by the charge have been provided with notice
of these CCAA Proceedings;and

i. the proposed Monitor is supportive of the DIP Facility, including the DIP Lenders' Charge.

Bell Affidavit, paras. 199-202, 205-208; Application Record, Tab 2.

(B) Administration Charge

81. The Applicants seek a charge over the Charged Property in the amount of CAD$3.5 million to secure the fees
of the Monitor and its counsel, the Applicants' Canadian and U.S. counsel, the Applicants' Investment Banker, the
Canadian and U.S. Counsel to the DIP Agent, the DIP Lenders, the Administrative Agent and the Lenders under the
Credit Agreements, and the financial advisor to the DIP Lenders and the Lenders under the Credit Agreements (the
"Administration Charge"). This charge is to rank in priority to all of the other charges set out in the proposed Initial
Order.

82. Prior to the 2009 amendments, administration charges were granted pursuant to the inherent jurisdiction of the Court.
Section 11.52 of the CCAA now expressly provides the court with the jurisdiction to grant an administration charge:

11.52(1) Court may order security or charge to cover certain costs

On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an
order declaring that all or part of the property of a debtor company is subject to a security or charge — in an amount
that the court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor
in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this
Act; and
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(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the
security or charge is necessary for their effective participation in proceedings under this Act.

11.52(2) Priority

The court may order that the security or charge rank in priority over the claim of any secured creditor of the
company.

CCAA, Section 11.52(1) and (2).

82. Administration charges were granted pursuant to Section 11.52 in, among other cases, Timminco Ltd., Re, Canwest
Global Communications Corp., Re and Canwest Publishing Inc./Publications Canwest Inc., Re.

Canwest Global Communications Corp., Re, supra; Book of Authorities, Tab 1.

Canwest Publishing, supra; Book of Authorities, Tab 16.

Timminco Ltd., Re, 2012 ONSC 106 (Ont. S.C.J. [Commercial List]) [Timminco]; Book of Authorities, Tab 20.

84. In Canwest Publishing, the Court noted Section 11.52 does not contain any specific criteria for a court to consider
in granting an administration charge and provided a list of non-exhaustive factors to consider in making such an
assessment. These factors were also considered by the Court in Timminco. The list of factors to consider in approving
an administration charge include:

a. the size and complexity of the business being restructured;

b. the proposed role of the beneficiaries of the charge;

c. whether there is unwarranted duplication of roles;

d. whether the quantum of the proposed charge appears to be fair and reasonable;

e. the position of the secured creditors likely to be affected by the charge; and

f. the position of the Monitor.

Canwest Publishing supra, at para. 54; Book of Authorities, Tab 16.

Timminco, supra, at paras. 26-29; Book of Authorities, Tab 20.

85. The Applicants submit that the Administration Charge is warranted and necessary, and that it is appropriate in the
present circumstances for this Honourable Court to exercise its jurisdiction and grant the Administration Charge, given:

a. the proposed restructuring of the Cinram Business is large and complex, spanning several jurisdictions across
North America and Europe, and will require the extensive involvement of professional advisors;

b. the professionals that are to be beneficiaries of the Administration Charge have each played a critical role in the
CCAA Parties' restructuring efforts to date and will continue to be pivotal to the CCAA Parties' ability to pursue
a successful restructuring going forward, including the Investment Banker's involvement in the completion of the
Proposed Transaction;

c. there is no unwarranted duplication of roles;

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027099776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021184714&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026950599&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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d. the senior secured creditors affected by the charge have been provided with notice of these CCAA Proceedings;
and

e. the Monitor is in support of the proposed Administration Charge.

Bell Affidavit, paras. 188, 190; Application Record, Tab 2.

(C) Directors' Charge

86. The Applicants seek a Directors' Charge in an amount of CAD$13 over the Charged Property to secure their
respective indemnification obligations for liabilities imposed on the Applicants' trustees, directors and officers (the
"Directors and Officers"). The Directors' Charge is to be subordinate to the Administration Charge and the DIP Lenders'
Charge but in priority to the KERP Charge and the Consent Consideration Charge.

87. Section 11.51 of the CCAA affords the Court the jurisdiction to grant a charge relating to directors' and officers'
indemnification on a priority basis:

11.51(1) Security or charge relating to director's indemnification

On application by a debtor company and on notice to the secured creditors who are likely to be affected by the
security or charge — in an amount that the court considers appropriate — in favour of any director or officer of
the company to indemnify the director or officer against obligations and liabilities that they may incur as a director
or officer of the company after the commencement of proceedings under this Act.

11.51(2) Priority

The court may order that the security or charge rank in priority over the claim of any secured creditors of the
company

11.51(3) Restriction — indemnification insurance

The court may not make the order if in its opinion the company could obtain adequate indemnification insurance
for the director or officer at a reasonable cost.

11.51(4) Negligence, misconduct or fault

The court shall make an order declaring that the security or charge does not apply in respect of a specific obligation
or liability incurred by a director or officer if in its opinion the obligation or liability was incurred as a result of
the director's or officer's gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or
intentional fault.

CCAA, Section 11.51.

88. The Court has granted director and officer charges pursuant to Section 11.51 in a number of cases. In Canwest Global
Communications Corp., Re, the Court outlined the test for granting such a charge:

I have already addressed the issue of notice to affected secured creditors. I must also be satisfied with the amount
and that the charge is for obligations and liabilities the directors and officers may incur after the commencement of
proceedings. It is not to extend to coverage of wilful misconduct or gross negligence and no order should be granted
if adequate insurance at a reasonable cost could be obtained.

Canwest Global Communications Corp., Re, supra at paras 46-48; Book of Authorities, Tab 1.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020128240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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Canwest Publishing, supra at paras. 56-57; Book of Authorities, Tab 16.

Timminco, supra at paras. 30-36; Book of Authorities, Tab 20.

89. The Applicants submit that the D&O Charge is warranted and necessary, and that it is appropriate in the present
circumstances for this Honourable Court to exercise its jurisdiction and grant the D&O Charge in the amount of CAD
$13 million, given:

a. the Directors and Officers of the Applicants may be subject to potential liabilities in connection with these CCAA
proceedings with respect to which the Directors and Officers have expressed their desire for certainty with respect
to potential personal liability if they continue in their current capacities;

b. renewal of coverage to protect the Directors and Officers is at a significantly increased cost due to the imminent
commencement of these CCAA proceedings;

c. the Directors' Charge would cover obligations and liabilities that the Directors and Officers, as applicable, may
incur after the commencement of these CCAA Proceedings and is not intended to cover wilful misconduct or gross
negligence;

d. the Applicants require the continued support and involvement of their Directors and Officers who have been
instrumental in the restructuring efforts of the CCAA Parties to date;

e. the senior secured creditors affected by the charge have been provided with notice of these CCAA proceedings; and

f. the Monitor is in support of the proposed Directors' Charge.

Bell Affidavit, paras. 249, 250, 254-257; Application Record, Tab 2.

(D) KERP Charge

90. The Applicants seek a KERP Charge in an amount of CAD$3 million over the Charged Property to secure the KERP
Retention Payments, KERP Transaction Payments and Aurora KERP Payments payable to certain key employees of
the CCAA Parties crucial for the CCAA Parties' successful restructuring.

91. The CCAA is silent with respect to the granting of KERP charges. Approval of a KERP and a KERP charge are
matters within the discretion of the Court. The Court in Grant Forest Products Inc., Re [2009 CarswellOnt 4699 (Ont.
S.C.J. [Commercial List])] considered a number of factors in determining whether to grant a KERP and a KERP charge,
including:

a. whether the Monitor supports the KERP agreement and charge (to which great weight was attributed);

b. whether the employees to which the KERP applies would consider other employment options if the KERP
agreement were not secured by the KERP charge;

c. whether the continued employment of the employees to which the KERP applies is important for the stability of
the business and to enhance the effectiveness of the marketing process;

d. the employees' history with and knowledge of the debtor;

e. the difficulty in finding a replacement to fulfill the responsibilities of the employees to which the KERP applies;

f. whether the KERP agreement and charge were approved by the board of directors, including the independent
directors, as the business judgment of the board should not be ignored;

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019590872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019590872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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g. whether the KERP agreement and charge are supported or consented to by secured creditors of the debtor; and

h. whether the payments under the KERP are payable upon the completion of the restructuring process.

Grant Forest Products Inc., Re, 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial List]) at para. 8-24 [Grant Forest];
Book of Authorities, Tab 21.

Canwest Publishing Inc./Publications Canwest Inc., Re supra, at paras 59; Book of Authorities, Tab 16.

Canwest Global Communications Corp., Re supra, at para. 49; Book of Authorities, Tab 1.

Timminco Ltd., Re (2012), 95 C.C.P.B. 48 (Ont. S.C.J. [Commercial List]) at paras. 72-75; Book of Authorities,
Tab 22.

92. The purpose of a KERP arrangement is to retain key personnel for the duration of the debtor's restructuring process
and it is logical for compensation under a KERP arrangement to be deferred until after the restructuring process has
been completed, with "staged bonuses" being acceptable. KERP arrangements that do not defer retention payments to
completion of the restructuring may also be just and fair in the circumstances.

Grant Forest Products Inc., Re, supra at para. 22-23; Book of Authorities, Tab 21.

93. The Applicants submit that the KERP Charge is warranted and necessary, and that it is appropriate in the present
circumstances for this Honourable Court to exercise its jurisdiction and grant the KERP Charge in the amount of CAD
$3 million, given:

a. the KERP was developed by Cinram with the principal purpose of providing an incentive to the Eligible
Employees, the Eligible Officers, and the Aurora Employees to remain with the Cinram Group while the company
pursued its restructuring efforts;

b. the Eligible Employees and the Eligible Officers are essential for a restructuring of the Cinram Group and the
preservation of Cinram's value during the restructuring process;

c. the Aurora Employees are essential for an orderly transition of Cinram Distribution's business operations from
the Aurora facility to its Nashville facility;

d. it would be detrimental to the restructuring process if Cinram were required to find replacements for the Eligible
Employees, the Eligible Officers and/or the Aurora Employees during this critical period;

e. the KERP, including the KERP Retention Payments, the KERP Transaction Payments and the Aurora KERP
Payments payable thereunder, not only provides appropriate incentives for the Eligible Employees, the Eligible
Officers and the Aurora Employees to remain in their current positions, but also ensures that they are properly
compensated for their assistance in Cinram's restructuring process;

f. the senior secured creditors affected by the charge have been provided with notice of these CCAA proceedings; and

g. the KERP has been reviewed and approved by the board of trustees of Cinram Fund and is supported by the
Monitor.

Bell Affidavit, paras. 236-239, 245-247; Application Record, Tab 2.

(E) Consent Consideration Charge

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019590872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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94. The Applicants request the Consent Consideration Charge over the Charged Property to secure the Early Consent
Consideration. The Consent Consideration Charge is to be subordinate in priority to the Administration Charge, the
DIP Lenders' Charge, the Directors' Charge and the KERP Charge.

95. The Courts have permitted the opportunity to receive consideration for early consent to a restructuring transaction in
the context of CCAA proceedings payable upon implementation of such restructuring transaction. In Sino-Forest Corp.,
Re, the Court ordered that any noteholder wishing to become a consenting noteholder under the support agreement and
entitled to early consent consideration was required to execute a joinder agreement to the support agreement prior to the
applicable consent deadline. Similarly, in these proceedings, lenders under the First Lien Credit Agreement who execute
the Support Agreement (or a joinder thereto) and thereby agree to support the Proposed Transaction on or before July
10, 2012, are entitled to Early Consent Consideration earned on consummation of the Proposed Transaction to be paid
from the net sale proceeds.

Sino-Forest Corp., Re, supra, Initial Order granted on March 30, 2012, Court File No. CV-12-9667-00CL at para.
15; Book of Authorities, Tab 23. Bell Affidavit, para. 176; Application Record, Tab 2.

96. The Applicants submit it is appropriate in the present circumstances for this Honourable Court to exercise its
jurisdiction and grant the Consent Consideration Charge, given:

a. the Proposed Transaction will enable the Cinram Business to continue as a going concern and return to a market
leader in the industry;

b. Consenting Lenders are only entitled to the Early Consent Consideration if the Proposed Transaction is
consummated; and

c. the Early Consent Consideration is to be paid from the net sale proceeds upon distribution of same in these
proceedings.

Bell Affidavit, para. 176; Application Record, Tab 2.
Application granted.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027476252&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027476252&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027476252&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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