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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11

Canada Federal Statutes
Companies' Creditors Arrangement Act
Part IT — Jurisdiction of Courts (ss. 9-18.6)

R.S.C. 1985, c. C-36, s. 11

s 11. General power of court

Currency

11.General power of court

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any
order that it considers appropriate in the circumstances.

Amendment History
1992, c. 27, 5. 90; 1996, c. 6, s. 167(1)(d); 1997, c. 12, s. 124; 2005, c. 47, s. 128

Currency
Federal English Statutes reflect amendments current to May 29, 2019
Federal English Regulations are current to Gazette Vol. 153:11 (May 29, 2019)
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J.E. Topolniski J.:
Introduction

1 This case is about whether Court ordered "super-priority" security interests granted in a Companies' Creditor

Arrangement Act! (CCAA) proceeding can take priority over statutory deemed trusts in favour of Her Majesty the
Queen in Right of Canada, as represented by the Minister of National Revenue (CRA) for unremitted source deductions.

2 Acknowledging that its success on this motion would cause a chill on commercial restructuring, CRA relies on the
comeback provision in an initial CCAA4 Order made July 5, 2017 (Initial Order) to vary "super-priority" charges made in
favour of an interim financier, the directors of the debtor companies, and the Monitor and its counsel (Priority Charges),

which subordinate its deemed trust claims arising under the Income Tax Act (ITA) 2 , Canada Pension Plan Act 3 (CPP
Act), and Employment Insurance Act* (EI Act) (collectively, the Fiscal Statutes) 3

3 CRA's view is that the deemed trusts give it a proprietary, rather than a secured interest in the Debtors' assets that
cannot be subordinated. Alternatively, if it is a secured creditor, its first place position under the Fiscal Statutes cannot
be undermined by the Priority Charges. Canada North Group Inc, Canada North Camps Inc, Camcorp Structures Ltd,
DJ Catering Ltd, 816956 Alberta Ltd, 1371047 Alberta Ltd and 1919209 Alberta Inc (the Debtors), the Monitor, and
the interim financer, Business Development Bank of Canada (BDC), strenuously oppose the motion.

4 In addition to the priority issue, there are a number of interconnected, subsidiary issues including: Whether the
subject is proper for variance, the onus on a comeback motion, technical service versus actual notice, and delay prejudice.



5 For the reasons that follow, CRA's interest arising under the Fiscal Statutes is properly subordinated by the Priority
Charges. Concerning the subsidiary issues, I have (obviously given the foregoing) found that the question is appropriate
for a comeback hearing. I have also found that CRA bears the onus and that, even if CRA had prevailed, it would have
been inappropriate to disturb the Priority Charges for the period between the Initial Order and this hearing on August
11, 2017, because of the delay prejudice.

The Factual Landscape

6  No surprise given the nature of the proceedings, matters have unfolded quickly.

7  The Debtor's restructuring plan began with s 50.4(1) Bankruptcy and Insolvency Act (BIA) % notice of intention to
make a proposal to creditors that very quickly changed to a plea for CCAA relief.

8 The originating CCAA materials were served on CRA via courier at its Edmonton office (CRA Office) on June
28. The service package included:

a. The originating application returnable July 5, 2017 seeking a stay of proceedings and basket of other relief,
including the Priority Charges;

b. A draft form of initial order that set out the sought after charges: Interim financier charge of $1,000,000,
administrative charge of $1,000,000, and the director's indemnity charge of $50,000,000; and

c¢. An affidavit of a director of the Debtors attesting to a $1,140,000 debt to CRA for source deductions and GST
(the evidence does not breakdown what is owed for source deductions, which is the only remittance in issue).

9  On July 5, the Debtors' motion and a cross-motion to appoint a receiver of three of the debtor companies by the
Debtor's primary lender, Canadian Western Bank (CWB), proceeded. CRA did not appear (more will be said about this
later). The Court refused CWB's receivership application and granted the Initial Order, which included typical service
provisions and a comeback clause (Comeback Provision). The Priority Charges track the draft form of Order with one
change - a (consensual) $500,000 reduction to the administrative charge.

10 On July 6, the Debtors served CRA with the Initial Order by mailing it to the CRA Office, a permissible form
of service under Alberta's Rules of Court. Also on this day, the CRA employee responsible for CCAA filings in western
Canada (CRA Representative) received the Initial Order. The curious routing was via a Department of Justice Canada
(DOJ) lawyer who was given it by a party that noted CRA's manifest absence at the initial hearing.

11 On July 12, the Monitor published notice of the proceedings in one local and one national newspaper and created
a proceeding-specific website.

12 By July 13, the Debtor's service package had wended its way from the CRA Office to the CRA Representative's
hands.

13 Next, on July 20, when BDC had advanced $900,000 of the Priority $1,000,000 facility, the Debtors served a motion
to extend the stay of proceedings (made in the Initial Order) returnable July 27 (Extension Motion). Again, service was
on the CRA Offices.

14 Then, on July 21, CWB served another motion to appoint a receiver also returnable on July 27. CWB served CRA
by sending the documents to a DOJ lawyer.

15 On July 25, the Debtors served CRA with an application to increase interim financing returnable July 27 on
the ground that they had a new contract to supply camps for firefighters battling the wildfires then ravaging British
Columbia (Enhanced Financing Motion).



16  Late on the afternoon of July 26, CRA's counsel emailed an unfiled version of this motion and a draft form of the
order to be sought to the Monitor's and Debtors' counsel, who passed the information to BDC's counsel.

17  On July 27, all three motions proceeded. CRA appeared, taking no position. In the result, the stay of proceedings
was extended until September 26, and the interim financing was increased to $2,500,000 (written reasons were later filed:
2017 ABQB 508 (Alta. Q.B.)). After the Court delivered its oral reasons for decision, CRA's counsel rose to advise that
his client would be filing this motion, noting the risk to BDC for "additional advances subject to the Crown's charges."
In response, BDC's counsel indicated that his client had earlier learned of CRA's intentions and was still prepared to
advance under the facility.

The Legal Landscape
The CCAA and Judicial Decision Making

18 The CCAA's purpose is to allow financially distressed businesses with more than $5,000,000 debt to keep operating
and, where possible, avoid the social and economic costs of liquidation.

19 The CCAA process "creates conditions for preserving the status quo while attempts are made to find common

ground amongst stakeholders for a reorganization that is fair to all." 7

20 When enacting the CCAA, Parliament understood that liquidation of insolvent businesses is harmful to creditors

and employees and the optimal outcome is their survival. 8 This notion would not have been lost on Parliament when
the CCAA was substantially amended in 2009 (2009 amendments). Indeed, in a post-2009 amendment case, Sun Indalex

Finance, LLC v. United Steelworkers, ? Cromwell J , concurring in result and writing for McLachlin CJ and Rothstein
J, spoke of the CCAA's purpose saying:

[It] is important to remember that the purpose of CCAA proceedings is not to disadvantage creditors but rather to

try to provide a constructive solution for all stakeholders when a company has become insolvent. 10

21 The Court's function during the CCAA stay period is to supervise and move the process to the point where the

creditors approve a compromise or it becomes evident that the attempt is doomed to fail. 1 Typically, this requires
balancing multiple interests.

22 CCAA s 11 cloaks the Court with broad discretionary power to make any order it considers appropriate in the
circumstances, subject to the restrictions set out in the Act. However, as the Supreme Court of Canada observed in

Century Services, there are limits on the exercise of inherent judicial authority in a CCAA restructuring. 12

23 The Supreme Court also provides this overarching direction for exercising CCAA judicial authority in Century
Services:

The general language of the CCAA should not be read as being restricted by the availability of more specific
orders. However, the requirements of appropriateness, good faith, and due diligence are baseline considerations
that a court should always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is
assessed by inquiring whether the order sought advances the policy objectives underlying the CCAA. The question
is whether the order will usefully further efforts to achieve the remedial purpose of the CCAA -- avoiding the social
and economic losses resulting from liquidation of an insolvent company. I would add that appropriateness extends
not only to the purpose of the order, but also to the means it employs. Courts should be mindful that chances for
successful reorganizations are enhanced where participants achieve common ground and all stakeholders are treated

as advantageously and fairly as the circumstances permit 13
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24 In interpreting and applying the CCAA, the Court is to employ a hierarchical approach, and consider and, if

necessary, resolve the underlying policies at play. 14

A Brief History of Deemed Trust Litigation

25 While there are other priority cases involving disputes between CRA and insolvent entities, this discussion

necessarily begins with Royal Bank of Canada v. Sparrow Electric Corp. 15

26  The contest in Sparrow Electric was between CRA's deemed trust claim for unremitted source deductions under

the ITA and security interests under the Bank Act 16 and the Alberta Personal Property Security Act. 17 CRA lost the
priority battle since the security interests were fixed charges attaching to the secured property when the debtor acquired

it. Consequently, CRA's deemed trust had no property to attach to when it later arose. In response to Sparrow Electric,
Parliament amended the /T4 by expanding s 227 (4) and adding s 227(4.1) (detailed below).

27 The next noteworthy case is First Vancouver Finance v. MNR, 18 which concerned a priority dispute between
CRA's deemed tax trusts and the interest of a third party purchaser of assets bought in an insolvency proceeding sale.
The interpretation of ITA s 227(4.1) was at the fore.

28  The Supreme Court found in favour of the third party purchaser. Writing for the majority, Iacobucci J noted:

a. In principle, the deemed trust is similar to a floating charge over all the debtor's assets in favour of the Crown
(at para 40);

b. The deemed trust operates "in a continuous manner, attaching to any property which comes into the hands of
the debtor as long as the debtor continues to be in default, and extending back in time to the moment of the initial
deduction" (at para 33);

c. Property subject to the deemed trust can be alienated by the debtor, after which the deemed trust applies to the
proceeds (at para 42); and

d. The deemed trust is not a "true trust," nor is it governed by common law requirements under ordinary principles
of trust law, but the effect of s227(4.1) is to revitalize the trust whose subject matter has lost all identity (citing
Gonthier J in Sparrow Electric) (at para 27-28).

29  The Supreme Court concluded that Parliament intended s 227(4) and (4.1):

... to grant priority to the deemed trust in respect of property that is also subject to a security interest regardless of
when the security interest arose in relation to the time the source deductions were made or when the deemed trust
takes effect. (at para 28).

30  First Vancouver was considered in the 2007 decision, Temple City Housing Inc ( Companies' Creditors Arrangement

Act), 19 and again in June 2017 in Rosedale Farms Limited, Hassett Holdings Inc., Resurgam Resources (Re). 20

31 In Temple City, CRA opposed a Priority charge in favour of an interim financier (then termed a debtor in possession,
or DIP, financier) on the basis that it had a proprietary interest in the debtor's assets under its (tax) deemed trusts. Unlike
this case, it was decided before the 2009 amendments.

32 Like others before her with no statutory authority to grant the super priority charges, Romaine J assessed the
merits and relied on the Court's inherent jurisdiction to grant the charge.
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33 The Alberta Court of Appeal denied leave to appeal, finding the issue unimportant to the practice because
amendments allowing such charges were on the horizon and future cases would engage statutory interpretation (the
Court of Appeal's forecast of looming amendments was sidelined by Parliamentary inaction, and the amendments were
eventually proclaimed in force on September 18, 2009). The Court also found the issue unimportant to the case itself
for two distinct reasons. First, the proceeding had taken on a momentum that would make it virtually impossible to
"unscramble the egg." Second, an appeal would hinder the restructuring as the DIP lender would not advance without
being in a priority position.

34 Next is the seminal decision in Century Services, which considered the deemed trust for GST arising under the

Excise Tax Act (ETA). 21 Despite the different deemed trust at issue, Century Services is important for many reasons
including, general interpretation of the CCAA, policy considerations, the Court's function, and the parameters for
exercising inherent jurisdiction.

35 Rosedale Farms concerned deemed tax trusts and a super-priority interim financing charge in a BI4 proposal
scenario. The reasons disagree quite strongly with the logic of Temple City. The Court also found that because CRA did
not have the requisite notice, it could not be bound by the interim financing Order.

36 I will return to the conflicting views expressed in Temple City and Rosedale Farms in the context of the priority
analysis.

The Statutory Provisions
37  The relevant statutory provisions are set out below. All emphasis is mine.
38  CCAA s?2(1) defines the term, "secured creditor” as including:

a holder of . . . a trust in respect of, all or any property of the debtor company, whether the holder or beneficiary
is resident or domiciled within or outside Canada... .

39 ITA s 224(1.3) defines "secured creditor" as "a person who has a security interest in the property of another person."
It defines "security interest" as:

any interest in, or for civil law any right in, property that secures payment or performance of an obligation and
includes an interest, or for civil law a right, created by or arising out of a debenture, mortgage, hypothec, lien, pledge,
charge, deemed or actual trust, assignment or encumbrance of any kind whatever, however or whenever arising,
created, deemed to arise or otherwise provided for.

40 The EI Act and CPP Act cross-reference these definitions.
41  The relevant portions of CCAA ss 11.2, 11.51, and 11.52 read:

11.2 (1) On application by a debtor company and on notice to the secured creditors who are likely to be affected
by the security or charge, a court may make an order declaring that all or part of the company's property is subject
to a security or charge — in an amount that the court considers appropriate — in favour of a person specified in
the order who agrees to lend to the company an amount approved by the court as being required by the company,
having regard to its cash-flow statement. The security or charge may not secure an obligation that exists before
the order is made.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

11.51 (1) On application by a debtor company and on notice to the secured creditors who are likely to be affected
by the security or charge, the court may make an order declaring that all or part of the property of the company is
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43

subject to a security or charge — in an amount that the court considers appropriate — in favour of any director or
officer of the company to indemnify the director or officer against obligations and liabilities that they may incur as
a director or officer of the company after the commencement of proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

11.52 (1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may
make an order declaring that all or part of the property of a debtor company is subject to a security or charge — in
an amount that the court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor
in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the
security or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.
CCAA s 37, previously s 18.2, reads:

37 (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in
trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1)
of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") . . ..

ITA ss 227(4) and (4.1) read:

(4) Every person who deducts or withholds an amount under this Act is deemed, notwithstanding any security
interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to hold the amount separate and

apart from the property of the person and from property held by any secured creditor (as defined in subsection
224(1.3)) of that person that but for the security interest would be property of the person, in trust for Her Majesty
and for payment to Her Majesty in the manner and at the time provided under this Act.

(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act (except sections 81.1 and

81.2 of that Act), any other enactment of Canada, any enactment of a province or any other law, where at any time
an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to Her Majesty in
the manner and at the time provided under this Act, property of the person and property held by any secured creditor
(as defined in subsection 224(1.3)) of that person that but for a security interest (as defined in subsection 224(1.3))

would be property of the person, equal in value to the amount so deemed to be held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from
the property of the person, in trust for Her Majesty whether or not the property is subject to such a security
interest, and

(b) to form no part of the estate or property of the person from the time the amount was so deducted or withheld,
whether or not the property has in fact been kept separate and apart from the estate or property of the person
and whether or not the property is subject to such a security interest



and is property beneficially owned by Her Majesty notwithstanding any security interest in such property and in the
proceeds thereof, and the proceeds of such property shall be paid to the Receiver General in priority to all such
security interests.

44  EI Acts 86(2.1) and CPP Act s 23(3) are identical to ITA s 227(4.1).

45 With that legal backdrop, I turn now to address whether I can and, if so should, entertain CRA's motion, or
whether it is properly the subject of an appeal to the Court of Appeal.

Jurisdiction to Entertain CRA's Motion

46  The language of the Comeback Provision is typical in initial CCAA4 Orders made in this province and elsewhere.
It reads:

58 Any interested party (including the Applicants and the Monitor) may apply to this Court to vary or amend this
Order on not less than seven (7) days' notice to any other party or parties likely to be affected by the order sought
or upon such other notice, if any, as this Court may order.

47  The answer to whether I have jurisdiction to entertain CRA's motion or whether it is properly a subject of appeal
to the Court of Appeal rests on the answers to: for whom and when is the Comeback Provision is available.

Who can rely on the Comeback Provision?

48  The Comeback Provision is available to any interested party. It is only logical that an interested party that was

not given notice of a CCAA initial hearing can rely on the comeback clause. 2 Similarly, and depending upon the
circumstances, an interested party given notice may also access the comeback clause.

49 CRA isan interested party that received notice of the motion for the Initial Order. While the Initial Order deemed
that service to be good and sufficient, CRA's actual knowledge came the day after it occurred.

When can the Comeback Provision be used?

50  Recourse through the comeback clause is available when circumstances change. As explained in Pacific National
Lease Holding Corp., Re:

[IIn supervising a proceeding under the C.C.A.A. orders are made, and orders are varied as changing circumstances

require. Orders depend upon a careful and delicate balancing of a variety of interests and of problems. 23 [emphasis
added]

51 Likewise, in Re Royal Oak Mines Inc, Blair J (as he then was) observed that the comeback clause is a means of

sorting out issues as they arise during the course of the restructuring. 24

52 Logically, non-disclosure of material information in an ex parte initial application also supports recourse via the
25

comeback clause.
53 An analogous form of statutory recourse is found in BIA4 s 187(5). A sparingly used tool, variance under this

provision is a practical means of determining if an order should continue in the face of changed circumstances or fresh
26

evidence.
54 Equally, under r 9.15(1) of the Alberta Rules of Court the Court can set aside, vary, or discharge an entered
judgment or order (interlocutory or final) if it was made without notice to an affected person, or to correct an accident
or mistake if the person did not have adequate notice of the trial. In a similar vein, r 9.15(4) allows the Court to set aside,
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vary, or discharge an interlocutory order by agreement of the parties, or because of fresh evidence, or other grounds
that the Court considers just.

55  Likely because many, if not most, CCAA authorities deal with variance of ex parte initial orders, little is written

about recourse by appeal versus comeback. One example is the rather unusual case of Re Algoma Steel Inc, %7 where
creditors filed a simultaneous comeback motion and appeal of the initial ex parte order. The appeal was heard first. The
Court of Appeal found that the appeal was premature (because the order was a "lights on" order) and said that variance
should have been pursued.

56 Comeback motions must be made post haste because of delay prejudice and the mounting prejudice caused by
the momentum of proceeding itself - which Rowbothom JA described as the virtual impossibility of unscrambling the

egg in Temple City. 28
57  Next, I will discuss service and timing concerns.
Service

58 Itistrite that the point of service is that a party must get notice of the proceeding and that a party serving documents

on a proper address for service must be able to do so with confidence. 2

59  As previously noted, CRA was served on June 28 at the CRA Office by courier delivery.

60 Rule 11.14(1)(b) provides that service is effected on statutory entities and other entities by "being sent by recorded
mail, addressed to the entity, to the entity's principal place of business or activity in Alberta." Recorded mail includes
mail by courier and the date of effective service is "on the date acknowledgement of receipt is signed": r 11.14(2)(b).

61 Rule 3.9 requires that an originating application and supporting affidavits be served at least 10 days before the return
date. To comply, the Debtors had to serve by June 25, but because this date fell on a weekend, technically compliant
service mandated delivery of the service package on June 23.

62 CRA points to the Office of the Superintendent of Bankruptcy's (OSB) website in defence of the position that
service was lacking. In part, it reads:

To make sure insolvency documents are processed quickly and effectively, you should send them to the appropriate
area of the CRA.

The webpage also identifies "key processing areas for insolvency documents", which in this case is the office where the
CRA Representative is located in Surrey, British Columbia.

63 The OSB website does not assist CRA. While companies seeking relief under the CCAA4 may retain insolvency
professionals in advance of their filing, imposing an expectation that debtors heed the OSB's 'unofficial advice' is simply
asking too much. More importantly, to require compliance is contrary to the Alberta Rules of Court.

64  Properly, CRA does not cast blame on the Debtors for the fact that its own challenges routing mail caused the
delay in getting the service package into the right hands. What CRA does say is that despite this, it should have the
opportunity to address its significant challenge to the Priority Charges because if the service package was delivered to
the regional office responsible for CCA A4 matters by June 25, it was "very likely that CRA would have been represented
at the July 5th application."

65 The Debtors effected service, albeit short notice service, on CRA, which the Court deemed to be good and sufficient.
Short notice in insolvency proceedings is not a new concept and CRA is not new to insolvency proceedings. Indeed, it is
a seasoned and sophisticated player in the CCAA4 arena with access to the might of the federal government's resources.



66  These observations aside, the CCAA is not all about technicalities and technical compliance. It is about ensuring
maintenance of the status quo in the sorting-out period, balancing interests, and, in that vein, hearing from all affected
voices whenever it is practicable to do so.

67 In the result, despite the glaring failure of CRA's mail management system and although CRA was effectively and
technically served on June 28, the purpose of service was not fulfilled until July 6 when CRA became aware of the Initial
Order. On this basis, I am satisfied that I have jurisdiction to hear the variance motion. In finding as I do, I am mindful
that CRA is asking whether the Priority Charges ought to have been granted in the first instance, which could well be the
subject of appeal. However, Algoma Steel supports the notion that variance may be the preferred route where a party
did not have actual notice of an order made early in the proceeding.

Timing

68 While comeback relief may be appropriate, it "cannot prejudicially affect the position of the parties who have
relied bona fide on the previous order in question."” 30
69  Armed with knowledge of the Initial Order the day after it was made and well-knowing that the beneficiaries of
the Priority Charges would rely upon them, CRA waited twenty days to informally announce its intentions. Then, CRA
chose to attend and take no position at the Extension and Enhanced Financing Motions. It also chose to defer advising
the Court of this intended motion until after the Court delivered its decision on those motions.

70  CRA's dawdling put BDC, the Monitor, and perhaps the directors at risk of significant prejudice, and it is unfair
for it to now ask that the priority be reversed before it gave meaningful notice to all affected parties.

71  The options for fixing the appropriate date of meaningful notice are the date of informal notice, the hearing date,
and the release of these Reasons. In my view, the most appropriate date is the hearing of this motion because experience
shows that not all informally announced motions actually proceed.

72 Accordingly, irrespective of whether CRA prevails at the end of the day, all of the Priority Charges should be
unaffected until August 11, 2017.

73 1 turn next to who bears the onus.
The Onus

74 The authorities disagree on who bears the onus where the party seeking to vary under a comeback clause was
served. Indeed, Blair J (as he then was) observed that there may be no formal onus, but there "may well be a practical

one if the relief sought goes against the established momentum of the proceeding." 31

75  In General Chemical Canada Ltd., Re, 32 Farley J stated that "[IJn any comeback situation, the onus rests solely
and squarely with the [initial] applicant to demonstrate why the original or initial order should stand."

76  In contrast, in Re Target Canada Co, Morowetz J directed a comeback hearing that was to be a "true" comeback
hearing in which the applying party did "not have to overcome any onus of demonstrating that the order should be set

aside or varied." > There, the initial order went beyond a usual "first day" order. While service was not addressed, it is
evident that many, if not most, of the stakeholders were not represented at the hearing.

77  Considering the practicalities of CCAA matters, my view is that barring unforeseen circumstances, the onus on
a variation application should be this:
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* When the initial application is made without notice or with insufficient notice, the initial applicant bears the onus
of satisfying the court that the terms of the initial order are appropriate.

* When the initial application is made with notice, the onus is on the party seeking the variation to show why it is
appropriate and that the relief sought does not prejudice others who relied on the order in good faith.

78 I now turn to the substantive priority issue.
Who has priority?

79  Itis beyond debate that /T4 s227 (4) and the mirrored provisions in EI Act (s 86(2) and CPP Act (s 23(3)) create
deemed trusts, and that CCAA s 37(2) explicitly preserves their operation. The debate is simply about whether CRA's
interest arising from the deemed trusts can be subordinated by the Priority Charges.

80  Two principal questions arise:

1. What is the nature of CRA's interest?

ii. Does CRA's statutorily secured status elevate it above a Priority Charge?
What is the nature of CRA's interest?

81 CRA relies on the extension of trust provisions in the Fiscal Statutes to support the notion that it holds a proprietary
rather than secured interest in the Debtors' property. Key to its position is the effect of the concluding phrase in s 227(4.1):

Notwithstanding any other provision of this Act . . . property held by any secured creditor... is deemed...and is
property beneficially owned by Her Majesty notwithstanding any security interest in such property and in the
proceeds thereof, and the proceeds of such property shall be paid to the Receiver General in priority to all such
security interests. [emphasis added]

82  CRA asserts that these words take it beyond a mere secured creditor because they do not just deem the Crown to
be the owner of the interest, but rather, says that it is the owner.

83  This is the same position CRA advocated in Temple City, where Romaine J distilled these features of tax deemed
trusts from First Vancouver :

* The "deemed trust" is not in "truth a real one as the subject matter of the trust cannot be identified from the date
of creation of the trust;" and

* In principle, the deemed trust is similar to a floating charge over all the assets of the tax debtor in that the tax
debtor is free to alienate its property, and when it does, the trust releases the disposed-of property and attaches to
the proceeds of sale. To find otherwise would freeze the tax debtor's assets and prevent it from carrying on business,
which was clearly not a result intended by Parliament.

84  Justice Romaine determined that despite the concluding words of s 227(4.1) these features were inconsistent with a
property interest, noting that the definition of a "security interest" in the /74 included a "deemed or actual trust", which

supports the interest being capable of having the same treatment as a security interest under the CCAA. 4
85  Moir J in Rosedale Farms disagreed finding instead that:

* The analogy of the deemed trust to a floating charge in First Vancouver was not about creating security, but
rather, sales made in the ordinary course of business. lacobucci J's statement that the question of priority of secured

creditors did not arise is noted. 3>



* The "notwithstanding" language of 174 s 227(4.1) expressly overrides the BIA and all other enactments thereby
giving priority to the deemed trust. 36

* Reliance on the ITA definition of "secured interest" is misguided. 37

86  Moir J correctly notes Justice lacobucci's observation that the creation of secured creditor priority did not arise in
First Vancouver . However, as I read Temple City, the analysis did not rest on the floating charge analogy. Rather, like
the ITA definition of "secured creditor," it was but one of several features supporting the result. That said the fact that
a floating charge permits alienation of secured property resonates in all CCAA restructurings.

87  Rosedale Farms is distinguishable in that it concerned a BIA4 scenario. Nevertheless, even if it were otherwise, like
Romaine J, I accept that the definitions of secured creditor and security interest in the CCA A and Fiscal Statutes support
finding that the interests arising from the deemed trusts are security interests, not property interests. In particular, [ note
that s 224(1.3) defines a security interest as "any interest in property that secures payment . . . and includes a ... deemed
or actual trust ... ."

88 Indeed, it would seem inconsistent to interpret the interest they create in a way contrary to their enabling statutes.

89 For these reasons, I conclude that CRA's interest is a security interest, not a proprietary interest. The impact
and interplay of the "notwithstanding" language in /174 s 227(4.1), the discussion of which follows, does not change my
conclusion.

Does CRA's statutorily secured status elevate it above the Priority Charges?

90 It may appear that CCAA ss 11.2, 11.51, or 11.52 conflict with the deemed trust sections in the Fiscal Statutes,
and that a strict "black letter" reading of only ss 227(4) and (4.1) may support CRA's interpretation. However, one
must not read these provisions in a vacuum. The Fiscal Statutes, the BIA4, and the CCAA are part of complex legislative
schemes that operate concurrently and must "be read in their entire context and in their grammatical and ordinary sense

harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament." 38 Each references the
other, expressly or impliedly, and it would be an error to focus on only one section in one piece of the entire scheme.

91 ITAs227(4.1) opens with these words:

Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act (except sections 81.1 and 81.2
of that Act), any other enactment of Canada, any enactment of a province or any other law, where at any time an
amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to Her Majesty
notwithstanding any security interest in such property . . . . [emphasis added] (Notwithstanding Provision)

92 CRA points to the obiter dicta of Fish J (in his separate concurring reasons) in Century Services (at para 104)
finding that Parliament intended deemed trusts to prevail in insolvency proceedings as a complete answer. The other
members of the Court did not adopt his reasoning. For that reason, I cannot find his obiter dicta to be "the answer."

93 While the CCAA preserves the operation of the Fiscal Statutes deemed trusts, it also authorizes the reorganization
of priorities through Court ordered priming.

94  CRA urges that the Fiscal Statutes and the CCA A can be 'stitched together' to read:

Notwithstanding [sections 11, 11.2, 11.51, and 11.52 of the Companies' Creditors Arrangements Act,] property of
[the Applicants] equal in value to the [unremitted source deductions] . . . is beneficially owned by Her Majesty
notwithstanding any security interest in such property [including security interests granted pursuant to ss. 11.2,


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056192&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024096524&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

11.51, or 11.52 of the CCAA] and in the proceeds thereof, and the proceeds of such property shall be paid to the
Receiver General in priority to all such security interests.

95  The problem with "stitching" in this way is that incorporating these sections into the Notwithstanding Provision
implies that they are somehow in conflict with it. The Supreme Court of Canada has taken a restrictive view of what
constitutes a conflict between statutory provisions of the same legislature.

96  In Thibodeau v Air Canada, 39 the Court addressed whether there was a conflict between the Official Languages
Act and the Convention for the Unification of Certain Rules for International Carriage by Air, concluding that there is a
conflict between two provisions of the same legislature "only when the existence of the conflict, in the restrictive sense

140

of the word, cannot be avoided by interpretation" ™ [emphasis added]. Nothing in these CCAA4 sections directly conflict

with s 227(4.1) and thus, one must attempt to interpret these provisions without conflict.

97  Further, in ATCO Gas & Pipelines Ltd. v. Alberta ( Energy & Utilities Board), 41 the Supreme Court of Canada,
dealing with another complex legislative scheme, said:

The provisions at issue are found in statutes which are themselves components of a larger statutory scheme which
cannot be ignored:

As the product of a rational and logical legislature, the statute is considered to form a system. Every component
contributes to the meaning as a whole, and the whole gives meaning to its parts: "each legal provision should be
considered in relation to other provisions, as parts of a whole" . . . .

(P. -A. Coteé, The Interpretation of Legislation in Canada (3rd ed. 2000), at p 308)

As in any statutory interpretation exercise . . . courts need to examine the context that colours the words and the
legislative scheme. The ultimate goal is to discover the clear intent of the legislature and the true purpose of the
statute while preserving the harmony, coherence and consistency of the legislative scheme (Bell ExpressVu, at para.
27; see also Interpretation Act, R.S.A. 2000, c. I-8, s. 10 (in Appendix)). "[S]tatutory interpretation is the art of
finding the legislative spirit embodied in enactments": Bristol-Myers Squibb Co., at para. 102. [emphasis added]

98  Deschamps J observed in Century Services, at para. 15:

.. . the purpose of the CCAA ... is to permit the debtor to continue to carry on business and, where possible, avoid
the social and economic costs of liquidating its assets.

99  She also quoted with approval the reasons of Doherty JA in Elan Corp v Comiskey 42 (Doherty JA was dissenting):

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

100 In a survey of CCAA cases, Dr. Janis Sarra found that 75% of the restructurings required the aid of interim

lenders. *3

101  In Indalex, the Supreme Court of Canada observed the phenomenon, citing Sarra, and said:

... case after case has shown that "the priming of the DIP facility is a key aspect of the debtor's ability to attempt a
workout" (J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p. 97). The harsh reality is that
lending is governed by the commercial imperatives of the lenders, not by the interests of the plan members or the

policy considerations that lead provincial governments to legislate in favour of pension fund beneficiaries. M
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102 The interim financiers' charge provides both an incentive and guarantee to the lender that funds advanced in the
course of the restructuring will be recovered. Without this charge such financing would simply end, and with that, so too
would end the hope of positive CCAA outcomes. Here, I digress to note the increasing prevalence of interim financiers
having no prior relationship to the debtor. It does not take a stretch of imagination to forecast that this practice will
diminish if not end altogether without the comfort of super-priority charges.

103 Similarly, the charge in favour of directors is important. The charge is intended to keep the captains aboard the
sinking ship. Without the benefit of this charge, directors will be inclined to abandon the ship, and it would be remarkably
difficult, if not impossible, to recruit replacements.

104 Likewise, the priority charge for administrative fees is critical to a successful restructuring. Indeed, it is the
only protection the Monitor has to ensure that its bills are paid. While the debtor's counsel has the option of resigning
if its accounts go unpaid, the Monitor does not have that luxury. As a Court officer, the Monitor's job is to see the
proceeding through to completion or failure and would need Court approval to be relieved of that duty. Finally,
insolvency practitioners well know that they typically do not have to look to the administrative charge for their initial
work — where it has the most significance is at the end.

105  Further, the 2009 amendments codifying and elaborating on priority charges that had previously been granted
under the Court's residual, inherent jurisdiction, shows Parliament's intention that secured creditors' interests could be
eroded if the Court was satisfied of the need.

106 Had Parliament wanted to limit the Court's ability to give priority to these charges, it could have drafted s 11.52(2)
(and the mirror provisions) to expressly provide:

... priority over the claim of any secured creditor except the claim of Her Majesty over deemed trusts under s. 227(4)
and (4.1) of the Income Tax Act.

107 CRA's interpretation recognizes the obvious, underlying policy reason favouring the collection of unremitted
source deductions, which is described as being "at the heart" of income tax collection in Canada": First Vancouver at
para 22. However, it fails to reconcile that objective with the Canadian insolvency restructuring regime and Parliament's
continued commitment (as evidenced by the 2009 amendments) to facilitating complex corporate CCAA restructurings,
even if erosion of security is required.

108  The CCAA's aim is to facilitate business survival and avoid the multiple traumas occasioned by business failure.
Interim financiers are an integral part of the restructuring process. Without them, most CCA A4 restructurings could not
get off the ground. Likewise, directors and insolvency professionals are essential to the process, and they too need the
comfort of primed charges to fully engage in the process. Surely, Parliament knew all of these things when it passed the
2009 amendments authorizing primed charges.

109 CRA's position, which it acknowledges will cause a chill on complex restructurings, undermines the CCAA's
purpose for the sake of tax collection. It disregards the rather obvious, that successful corporate restructurings result in
continued jobs to fuel and fund its source deduction tax base. Notably, its interpretation fails to reconcile these purposes.

110 The Fiscal Statutes and the CCAA4 should, if possible, be interpreted harmoniously to ensure that Parliament's
intention in the entire scheme is fulfilled.

111 Ttislogical to infer that Parliament intended to create a co-existing statutory scheme that accomplished the goals
of both the Fiscal Statues and the CCAA. In my view, it is possible to construe these legislative provisions in a manner
that preserves the harmony, coherence, and consistency of the entire legislative scheme.

112 I conclude that it is the Court's order that sets the priority of the charges at issue. The relevant CCAA sections
allow the Court, where appropriate, to grant priority only to those charges necessary for restructuring. The purpose of
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the deemed trusts in the Fiscal Statutes is still met as deemed trusts maintain their priority status over all other security
interests, but those ordered under ss 11.2, 11.51, and 11.52.

113 A harmonious interpretation respecting both sets of statutory goals is one that preserves the deemed priority
status over all security interests, subject to a Court order under CCAA ss 11.2,11.51, and 11.52 granting a "super priority'
to those charges.

114 For these reasons, I find that the CCAA gives the Court the ability to rank the Priority Charges ahead of CRA's
security interest arising out of the deemed trusts.

Order accordingly.
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