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SUPERIOR COURT OF JUSTICE
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c.C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
CANWEST PUBLISHING INC./PUBLICATIONS CANWEST INC., CANWEST
BOOKS INC., AND CANWEST (CANADA) INC.

APPLICANTS

COUNSEL: Lyndon Barnes, Alex Cobb and Betsy Putnam for the Applicant LP Entities
Mario Forte for the Special Committee of the Board of Directors
David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior
Secured Lenders Syndicate
M.P. Gottlieb and J.A. Swartz for the Ad Hoc Committee of 9.25% Senior
Subordinated Noteholders
Robert Chadwick and Logan Willis for 7535538 Canada Inc.
Deborah McPhail for the Superintendant of Financial Services (FSCO)
Thomas McRae for Certain Canwest Employees

PEPALL J.

ENDORSEMENT

Relief Requested

[1] The LP Entities seek an order: (1) authorizing them to enter into an Asset Purchase
Agreement based on a bid from the Ad Hoc Committee of 9.25% Senior Subordinated
Noteholders (“the AHC Bid”); (2) approving an amended claims procedure; (3) authorizing the
LP Entities to resume the claims process; and (4) amending the SISP procedures so that the LP
Entities can advance the Ad Hoc Committee transaction (the AHC Transaction™) and the Support

Transaction concurrently. They also seek an order authorizing them to call a meeting of
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unsecured creditors to vote on the Ad Hoc Committee Plan on June 10, 2010. Lastly, they seek

an order conditionally sanctioning the Senior Lenders’ CCAA Plan.

AHC Bid

[2] Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, I
approved the Support Agreement between the LP Entities and the Administrative Agent for the
Senior Lenders and authorized the LP Entities to file a Senior Lenders’ Plan and to commence a
sale and investor solicitation process (the SISP). The objective of the SISP was to test the

market and obtain an offer that was superior to the terms of the Support Transaction.

[3] On January 11, 2010, the Financial Advisor, RBC Capital Markets, commenced the SISP.
Qualified Bids (as that term was defined in the SISP) were received and the Monitor, in
consultation with the Financial Advisor and the LP CRA, determined that the AHC Bid was a
Superior Cash Offer and that none of the other bids was a Superior Offer as those terms were

defined in the SISP.

[4] The Monitor recommended that the LP Entities pursue the AHC Transaction and the

Special Committee of the Board of Directors accepted that recommendation.

[5] The AHC Transaction contemplates that 7535538 Canada Inc. (“Holdco”) will effect a
transaction through a new limited partnership (Opco LP) in which it will acquire substantially all
of the financial and operating assets of the LP Entities and the shares of National Post Inc. and
assume certain liabilities including substantially all of the operating liabilities for a purchase
price of $1.1 billion. At closing, Opco LP will offer employment to substantially all of the
employees of the LP Entities and will assume all of the pension liabilities and other benefits for
employees of the LP Entities who will be employed by Opco LP, as well as for retirees currently
covered by registered pension plans or other benefit plans. The materials submitted with the
AHC Bid indicated that Opco LP will continue to operate all of the businesses of the LP Entities
in substantially the same manner as they are currently operated, with no immediate plans to
discontinue operations, sell material assets or make significant changes to current management.
The AHC Bid will also allow for a full payout of the debt owed by the LP Entities to the LP

Secured Lenders under the LP credit agreement and the Hedging Creditors and provides an



Page: 3

additional $150 million in value which will be available for the unsecured creditors of the LP

Entities.

[6] The purchase price will consist of an amount in cash that is equal to the sum of the Senior
Secured Claims Amount (as defined in the AHC Asset Purchase Agreement), a promissory note
of $150 million (to be exchanged for up to 45% of the common shares of Holdco) and the

assumption of certain liabilities of the LP Entities.

[7] The Ad Hoc Committee has indicated that Holdco has received commitments for $950
million of funded debt and equity financing to finance the AHC Bid. This includes $700 million
of new senior funded debt to be raised by Opco LP and $250 million of mezzanine debt and

equity to be raised including from the current members of the Ad Hoc Committee.

[8] Certain liabilities are excluded including pre-filing liabilities and restructuring period
claims, certain employee related liabilities and intercompany liabilities between and among the
LP Entities and the CMI Entities. Effective as of the closing date, Opco LP will offer
employment to all full-time and part-time employees of the LP Entities on substantially similar
terms as their then existing employment (or the terms set out in their collective agreement, as
applicable), subject to the option, exercisable on or before May 30, 2010, to not offer
employment to up to 10% of the non-unionized part-time or temporary employees employed by

the LP Entities.

[9] The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of
compromise or arrangement between the LP Entities and certain unsecured creditors (the “AHC
Plan”). In brief, the AHC Plan would provide that Opco LP would acquire substantially all of
the assets of the LP Entities. The Senior Lenders would be unaffected creditors and would be
paid in full. Unsecured creditors with proven claims of $1,000 or less would receive cash. The
balance of the consideration would be satisfied by an unsecured demand note of $150 million
less the amounts paid to the $1,000 unsecured creditors. Ultimately, affected unsecured creditors
with proven claims would receive shares in Holdco and Holdco would apply for the listing of its

common shares on the Toronto Stock Exchange.
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[10] The Monitor recommended that the AHC Asset Purchase Agreement based on the AHC
Bid be authorized. Certain factors were particularly relevant to the Monitor in making its

recommendation:
- the Senior Lenders will received 100 cents on the dollar;

- the AHC Transaction will preserve substantially all of the business of
the LP Entities to the benefit of the LP Entities’ suppliers and the

millions of people who rely on the LP Entities’ publications each day;

- the AHC Transaction preserves the employment of substantially all of
the current employees and largely protects the interests of former

employees and retirees;

- the AHC Bid contemplates that the transaction will be implemented
through a Plan under which $150 million in cash or shares will be

available for distribution to unsecured creditors;

- unlike the Support Transaction, there is no option not to assume

certain pension or employee benefits obligations.

[11] The Monitor, the LP CRA and the Financial Advisor considered closing risks associated
with the AHC Bid and concluded that the Bid was credible, reasonably certain and financially
viable. The LP Entities agreed with that assessment. All appearing either supported the AHC

Transaction or were unopposed.

[12] Clearly the SISP was successful and in my view, the LP Entities should be authorized to

enter the Ad Hoc Committee Asset Purchase Agreement as requested.

[13] The proposed disposition of assets meets the section 36 CCAA criteria and those set forth

in the Royal Bank of Canada v. Soundair Corp.' decision. Indeed, to a large degree, the criteria

'[1991]0.J. 1137.
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overlap. The process was reasonable and the Monitor was content with it. Sufficient efforts
were made to attract the best possible bid; the SISP was widely publicized; ample time was given
to prepare offers; and there was integrity and no unfairness in the process. The Monitor was
intimately involved in supervising the SISP and also made the Superior Cash Offer
recommendation. The Monitor had previously advised the Court that in its opinion, the Support
Transaction was preferable to a bankruptcy. The logical extension of that conclusion is that the
AHC Transaction is as well. The LP Entities’ Senior Lenders were either consulted and/or had
the right to approve the various steps in the SISP. The effect of the proposed sale on other
interested parties is very positive. Amongst other things, it provides for a going concern
outcome and significant recoveries for both the secured and unsecured creditors. The
consideration to be received is reasonable and fair. The Financial Advisor and the Monitor were
both of the opinion that the SISP was a thorough canvassing of the market. The AHC
Transaction was the highest offer received and delivers considerably more value than the
Support Transaction which was in essence a “stalking horse” offer made by the single largest
creditor constituency. The remaining subsequent provisions of section 36 of the CCAA are
either inapplicable or have been complied with. In conclusion the AHC Transaction ought to be

and is approved.

Claims Procedure Order and Meeting Order

[14] Turning to the Claims Procedure Order, as a result of the foregoing, the scope of the
claims process needs to be expanded. Claims that have been filed will move to adjudication and
resolution and in addition, the scope of the process needs to be expanded so as to ensure that as
many creditors as possible have an opportunity to participate in the meeting to consider the Ad
Hoc Committee Plan and to participate in distributions. Dates and timing also have to be
adjusted. In these circumstances the requested Claims Procedure Order should be approved.
Additionally, the Meeting Order required to convene a meeting of unsecured creditors on

June 10, 2010 to vote on the Ad Hoc Committee Plan is granted.

SISP Amendment

[15] Itis proposed that the LP Entities will work diligently to implement the AHC Transaction

while concurrently pursuing such steps as are required to effect the Support Transaction. The
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SISP procedures must be amended. The AHC Transaction which is to be effected through the
Ad Hoc Committee Plan cannot be completed within the sixty days contemplated by the SISP.
On consent of the Monitor, the LP Administrative Agent, the Ad Hoc Committee and the LP
Entities, the SISP is amended to extend the date for closing of the AHC Transaction and to
permit the proposed dual track procedure. The proposed amendments to the SISP are clearly
warranted as a practical matter and so as to procure the best available going concern outcome for
the LP Entities and their stakeholders. Paragraph 102 of the Initial Order contains a comeback
clause which provides that interested parties may move to amend the Initial Order on notice.
This would include a motion to amend the SISP which is effectively incorporated into the Initial
Order by reference. The Applicants submit that I have broad general jurisdiction under
section 11 of the CCAA to make such amendments. In my view, it is unnecessary to decide that

issue as the affected parties are consenting to the proposed amendments.

Dual Track and Sanction of Senior Lenders’ CCAA Plan

[16] In my view, it is prudent for the LP Entities to simultaneously advance the AHC
Transaction and the Support Transaction. To that end, the LP Entities seek approval of a
conditional sanction order. They ask for conditional authorization to enter into the Acquisition
and Assumption Agreement pursuant to a Credit Acquisition Sanction, Approval and Vesting

Order.

[17] The Senior Lenders’ meeting was held January 27, 2010 and 97.5% in number and 88.7%
in value of the Senior Lenders holding Proven Principal Claims who were present and voting

voted in favour of the Senior Lenders’ Plan. This was well in excess of the required majorities.

[18] The LP Entities are seeking the sanction of the Senior Lenders’ CCAA Plan on the basis
that its implementation is conditional on the delivery of a Monitor’s Certificate. The certificate
will not be delivered if the AHC Bid closes. Satisfactory arrangements have been made to
address closing timelines as well as access to advisor and management time. Absent the closing
of the AHC Transaction, the Senior Lenders’ CCAA Plan is fair and reasonable as between the
LP Entities and its creditors. If the AHC Transaction is unable to close, I conclude that there are
no available commercial going concern alternatives to the Senior Lenders’ CCAA Plan. The

market was fully canvassed during the SISP; there was ample time to conduct such a canvass; it
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was professionally supervised; and the AHC Bid was the only Superior Offer as that term was
defined in the SISP. For these reasons, I am prepared to find that the Senior Lenders’ CCAA
Plan is fair and reasonable and may be conditionally sanctioned. I also note that there has been
strict compliance with statutory requirements and nothing has been done or purported to have
been done which was not authorized by the CCAA. As such, the three part test set forth in the
Re: Canadian Airlines Corp.” has been met. Additionally, there has been compliance with
section 6 of the CCAA. The Crown, employee and pension claims described in section 6 (3),(5),

and (6) have been addressed in the Senior Lenders’ Plan at sections 5.2, 5.3 and 5.4.
Conclusion

[19] In conclusion, it is evident to me that the parties who have been engaged in this CCAA
proceeding have worked diligently and cooperatively, rigorously protecting their own interests
but at the same time achieving a positive outcome for the LP Entities’ stakeholders as a whole.
As I indicated in Court, for this they and their professional advisors should be commended. The
business of the LP Entities affects many people — creditors, employees, retirees, suppliers,
community members and the millions who rely on their publications for their news. This is a

good chapter in the LP Entities” CCAA story. Hopefully, it will have a happy ending.

Pepall J.

Released: May 21, 2010

22000, A.B.Q.B. 442, leave to appeal refused 2000, A.B.C.A. 23, affirmed 2001, A.B.C.A. 9, leave to appeal to
S.C.C. refused July 12, 2001.
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Royal Bank of Canada v. Soundair Corp., Canadian Pension

Capital Ltd. and Canadian Insurers Capital Corp.

Indexed as: Royal Bank of Canada v. Soundair Corp.
(c.a.)

4 O.R. (34d) 1
[1991] O0.J. No. 1137
Action No. 318/91

ONTARIO
Court of Appeal for Ontario
Goodman, McKinlay and Galligan JJ.A.
July 3, 1991

Debtor and creditor -- Receivers -- Court-appointed receiver
accepting offer to purchase assets against wishes of secured
creditors -- Receiver acting properly and prudently -- Wishes
of creditors not determinative -- Court approval of sale

confirmed on appeal.

Air Toronto was a division of Soundair. In April 1990, one of
Soundair's creditors, the Royal Bank, appointed a receiver to
operate Air Toronto and sell it as a going concern. The
receiver was authorized to sell Air Toronto to Air Canada, or,
if that sale could not be completed, to negotiate and sell Air
Toronto to another person. Air Canada made an offer which the
receiver rejected. The receiver then entered into negotiations
with Canadian Airlines International (Canadian); two
subsidiaries of Canadian, Ontario Express Ltd. and Frontier
Airlines Ltd., made an offer to purchase on March 6, 1991 (the
OEL offer). Air Canada and a creditor of Soundair, CCFL,
presented an offer to purchase to the receiver on March 7, 1991
through 922, a company formed for that purpose (the 922 offer).
The receiver declined the 922 offer because it contained an

unacceptable condition and accepted the OEL offer. 922 made a

1991 CanLll 2727 (ON CA)



second offer, which was virtually identical to the first one
except that the unacceptable condition had been removed. In
proceedings before Rosenberg J., an order was made approving
the sale of Air Toronto to OEL and dismissing the 922 offer.
CCFL appealed.

Held, the appeal should be dismissed.

Per Galligan J.A.: When deciding whether a receiver has acted
providently, the court should examine the conduct of the
receiver in light of the information the receiver had when it
agreed to accept an offer, and should be very cautious before
deciding that the receiver's conduct was improvident based upon
information which has come to light after it made its decision.
The decision to sell to OEL was a sound one in the
circumstances faced by the receiver on March 8, 1991. Prices in
other offers received after the receiver has agreed to a sale
have relevance only if they show that the price contained in
the accepted offer was so unreasonably low as to demonstrate
that the receiver was improvident in accepting it. If they do
not do so, they should not be considered upon a motion to
confirm a sale recommended by a court-appointed receiver. If
the 922 offer was better than the OEL offer, it was only
marginally better and did not lead to an inference that the

disposition strategy of the receiver was improvident.

While the primary concern of a receiver is the protecting of
the interests of creditors, a secondary but important
consideration is the integrity of the process by which the sale
is effected. The court must exercise extreme caution before it
interferes with the process adopted by a receiver to sell an
unusual asset. It is important that prospective purchasers know
that, if they are acting in good faith, bargain seriously with
a receiver and enter into an agreement with it, a court will
not lightly interfere with the commercial judgment of the

receiver to sell the asset to them.

The failure of the receiver to give an offering memorandum to
those who expressed an interest in the purchase of Air Toronto
did not result in the process being unfair, as there was no

proof that if an offering memorandum had been widely
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distributed among persons qualified to have purchased Air
Toronto, a viable offer would have come forth from a party
other than 922 or OEL.

The fact that the 922 offer was supported by Soundair's
secured creditors did not mean that the court should have given
effect to their wishes. Creditors who asked the court to
appoint a receiver to dispose of assets (and therefore
insulated themselves from the risks of acting privately) should
not be allowed to take over control of the process by the
simple expedient of supporting another purchaser if they do not
agree with the sale by the receiver. If the court decides that
a court-appointed receiver has acted providently and properly
(as the receiver did in this case), the views of creditors

should not be determinative.

Per McKinlay J.A. (concurring in the result): While the
procedure carried out by the receiver in this case was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it was not a procedure which was

likely to be appropriate in many receivership sales.

Per Goodman J.A. (dissenting): The fact that a creditor has
requested an order of the court appointing a receiver does not
in any way diminish or derogate from his right to obtain the
maximum benefit to be derived from any disposition of the
debtor's assets. The creditors in this case were convinced that
acceptance of the 922 offer was in their best interest and the
evidence supported that belief. Although the receiver acted in
good faith, the process which it used was unfair insofar as 922
was concerned and improvident insofar as the secured creditors

were concerned.

Cases referred to

Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R.

(N.S.) 237 (Ont. Bkcy.); British Columbia Development Corp.
v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R.
(N.S.) 28 (S.C.); Cameron v. Bank of Nova Scotia (1981), 38

C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.);
Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 22 C.P.C.
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(2d) 131, 67 C.B.R. (N.S.) 320 (note), 39 D.L.R. (4th) 526
(H.C.J.); Salima Investments Ltd. v. Bank of Montreal
(

1985), 41 Alta. L.R. (2d) 58, 65 A.R. 372, 59 C.B.R. (N.S.)
242, 21 D.L.R. (4th) 473 (C.A.); Selkirk (Re) (1986), 58 C.B.R.
(N.S.) 245 (Ont. Bkcy.); Selkirk (Re) (1987), 64 C.B.R.

(N.S.) 140 (Ont. Bkcy.)
Statutes referred to
Employment Standards Act, R.S.O0. 1980, c. 137

Environmental Protection Act, R.S.0. 1980, c. 141

APPEAL from the judgment of the General Division, Rosenberg
J., May 1, 1991, approving the sale of an airline by a

receiver.

J.B. Berkow and Steven H. Goldman, for appellants.

John T. Morin, Q.C., for Air Canada.

L.A.J. Barnes and Lawrence E. Ritchie, for Royal Bank of

Canada.

Sean F. Dunphy and G.K. Ketcheson for Ernst & Young Inc.,

receiver of Soundair Corp., respondent.

W.G. Horton, for Ontario Express Ltd.

Nancy J. Spies, for Frontier Air Ltd.

GALLIGAN J.A.:-- This is an appeal from the order of

Rosenberg J. made on May 1, 1991 (Gen. Div.). By that order, he
approved the sale of Air Toronto to Ontario Express Limited and
Frontier Air Limited and he dismissed a motion to approve an

offer to purchase Air Toronto by 922246 Ontario Limited.

It is necessary at the outset to give some background to the

dispute. Soundair Corporation (Soundair) is a corporation

1991 CanLll 2727 (ON CA)



engaged in the air transport business. It has three divisions.
One of them is Air Toronto. Air Toronto operates a scheduled
airline from Toronto to a number of mid-sized cities in the
United States of America. Its routes serve as feeders to
several of Air Canada's routes. Pursuant to a connector
agreement, Air Canada provides some services to Air Toronto and
benefits from the feeder traffic provided by it. The
operational relationship between Air Canada and Air Toronto is

a close one.

In the latter part of 1989 and the early part of 1990,
Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto.
The Royal Bank of Canada (the Royal Bank) is owed at least
$65,000,000. The appellants Canadian Pension Capital Limited
and Canadian Insurers Capital Corporation (collectively called
CCFL) are owed approximately $9,500,000. Those creditors will
have a deficiency expected to be in excess of $50,000,000 on

the winding-up of Soundair.

On April 26, 1990, upon the motion of the Royal Bank, O'Brien
J. appointed Ernst & Young Inc. (the receiver) as receiver of
all of the assets, property and undertakings of Soundair. The
order required the receiver to operate Air Toronto and sell it
as a going concern. Because of the close relationship between
Air Toronto and Air Canada, it was contemplated that the
receiver would obtain the assistance of Air Canada to operate

Air Toronto. The order authorized the receiver:

(b) to enter into contractual arrangements with Air Canada to
retain a manager or operator, including Air Canada, to manage
and operate Air Toronto under the supervision of Ernst

& Young Inc. until the completion of the sale of Air Toronto

to Air Canada or other person

Also because of the close relationship, it was expected that
Air Canada would purchase Air Toronto. To that end, the order

of O'Brien J. authorized the receiver:

(c) to negotiate and do all things necessary or desirable to

complete a sale of Air Toronto to Air Canada and, if a sale
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to Air Canada cannot be completed, to negotiate and sell Air
Toronto to another person, subject to terms and conditions

approved by this Court.

Over a period of several weeks following that order,
negotiations directed towards the sale of Air Toronto took
place between the receiver and Air Canada. Air Canada had an
agreement with the receiver that it would have exclusive
negotiating rights during that period. I do not think it is
necessary to review those negotiations, but I note that Air
Canada had complete access to all of the operations of Air
Toronto and conducted due diligence examinations. It became
thoroughly acquainted with every aspect of Air Toronto's

operations.

Those negotiations came to an end when an offer made by Air
Canada on June 19, 1990, was considered unsatisfactory by the
receiver. The offer was not accepted and lapsed. Having regard
to the tenor of Air Canada's negotiating stance and a letter
sent by its solicitors on July 20, 1990, I think that the
receiver was eminently reasonable when it decided that there
was no realistic possibility of selling Air Toronto to Air

Canada.

The receiver then looked elsewhere. Air Toronto's feeder
business is very attractive, but it only has value to a
national airline. The receiver concluded reasonably, therefore,
that it was commercially necessary for one of Canada's two
national airlines to be involved in any sale of Air Toronto.
Realistically, there were only two possible purchasers whether
direct or indirect. They were Air Canada and Canadian Airlines

International.

It was well known in the air transport industry that Air
Toronto was for sale. During the months following the collapse
of the negotiations with Air Canada, the receiver tried
unsuccessfully to find viable purchasers. In late 1990, the
receiver turned to Canadian Airlines International, the only
realistic alternative. Negotiations began between them. Those
negotiations led to a letter of intent dated February 11, 1991.

On March 6, 1991, the receiver received an offer from Ontario
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Express Limited and Frontier Airlines Limited, who are
subsidiaries of Canadian Airlines International. This offer is
called the OEL offer.

In the meantime, Air Canada and CCFL were having discussions
about making an offer for the purchase of Air Toronto. They
formed 922246 Ontario Limited (922) for the purpose of
purchasing Air Toronto. On March 1, 1991, CCFL wrote to the
receiver saying that it proposed to make an offer. On March 7,
1991, Air Canada and CCFL presented an offer to the receiver in
the name of 922. For convenience, its offers are called the 922

offers.

The first 922 offer contained a condition which was
unacceptable to the receiver. I will refer to that condition in
more detail later. The receiver declined the 922 offer and on
March 8, 1991, accepted the OEL offer. Subsequently, 922
obtained an order allowing it to make a second offer. It then
submitted an offer which was virtually identical to that of
March 7, 1991, except that the unacceptable condition had been

removed.

The proceedings before Rosenberg J. then followed. He

approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this
court, both CCFL and the Royal Bank supported the acceptance of
the second 922 offer.

There are only two issues which must be resolved in this

appeal. They are:

(1) Did the receiver act properly when it entered into an

agreement to sell Air Toronto to OEL?

(2) What effect does the support of the 922 offer by the

secured creditors have on the result?

I will deal with the two issues separately.

I. DID THE RECEIVER ACT PROPERLY
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IN AGREEING TO SELL TO OEL?

Before dealing with that issue there are three general
observations which I think I should make. The first is that the
sale of an airline as a going concern is a very complex
process. The best method of selling an airline at the best
price is something far removed from the expertise of a court.
When a court appoints a receiver to use its commercial
expertise to sell an airline, it is inescapable that it intends
to rely upon the receiver's expertise and not upon its own.
Therefore, the court must place a great deal of confidence in
the actions taken and in the opinions formed by the receiver.
It should also assume that the receiver is acting properly
unless the contrary is clearly shown. The second observation is
that the court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions made by
its receiver. The third observation which I wish to make is
that the conduct of the receiver should be reviewed in the

light of the specific mandate given to him by the court.

The order of O'Brien J. provided that if the receiver could
not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person". The court did not say
how the receiver was to negotiate the sale. It did not say it
was to call for bids or conduct an auction. It told the
receiver to negotiate and sell. It obviously intended, because
of the unusual nature of the asset being sold, to leave the
method of sale substantially in the discretion of the receiver.
I think, therefore, that the court should not review minutely
the process of the sale when, broadly speaking, it appears to

the court to be a just process.

As did Rosenberg J., I adopt as correct the statement made by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R.
(2d) 87, 39 D.L.R. (4th) 526 (H.C.J.), at pp. 92-94 O.R.,

pp. 531-33 D.L.R., of the duties which a court must perform
when deciding whether a receiver who has sold a property acted
properly. When he set out the court's duties, he did not put
them in any order of priority, nor do I. I summarize those

duties as follows:
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1. It should consider whether the receiver has made a
sufficient effort to get the best price and has not acted

improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process

by which offers are obtained.

4. It should consider whether there has been unfairness in the

working out of the process.

I intend to discuss the performance of those duties

separately.

1. Did the receiver make a sufficient effort to get the best

price and did it act providently?

Having regard to the fact that it was highly unlikely that a
commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them,
it is my view that the receiver acted wisely and reasonably
when it negotiated only with Air Canada and Canadian Airlines
International. Furthermore, when Air Canada said that it would
submit no further offers and gave the impression that it would
not participate further in the receiver's efforts to sell, the
only course reasonably open to the receiver was to negotiate
with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In
doing so, it is my opinion that the receiver made sufficient

efforts to sell the airline.

When the receiver got the OEL offer on March 6, 1991, it was
over ten months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver
had not received one offer which it thought was acceptable.
After substantial efforts to sell the airline over that period,
I find it difficult to think that the receiver acted
improvidently in accepting the only acceptable offer which it
had.
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On March 8, 1991, the date when the receiver accepted the OEL
offer, it had only two offers, the OEL offer which was
acceptable, and the 922 offer which contained an unacceptable
condition. I cannot see how the receiver, assuming for the
moment that the price was reasonable, could have done anything
but accept the OEL offer.

When deciding whether a receiver had acted providently, the
court should examine the conduct of the receiver in light of
the information the receiver had when it agreed to accept an
offer. In this case, the court should look at the receiver's
conduct in the light of the information it had when it made its
decision on March 8, 1991. The court should be very cautious
before deciding that the receiver's conduct was improvident
based upon information which has come to light after it made
its decision. To do so, in my view, would derogate from the
mandate to sell given to the receiver by the order of O'Brien
J. I agree with and adopt what was said by Anderson J. in Crown

Trust v. Rosenberg, supra, at p. 112 O.R., p. 551 D.L.R.:

Its decision was made as a matter of business judgment on
the elements then available to it. It is of the very essence
of a receiver's function to make such judgments and in the
making of them to act seriously and responsibly so as to be

prepared to stand behind them.

If the court were to reject the recommendation of the
Receiver in any but the most exceptional circumstances, it
would materially diminish and weaken the role and function of
the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with
them. It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision
was always made upon the motion for approval. That would be a
consequence susceptible of immensely damaging results to the

disposition of assets by court-appointed receivers.

(Emphasis added)

I also agree with and adopt what was said by Macdonald J.A.
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in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,
45 N.S.R. (2d) 303 (C.A.), at p. 11 C.B.R., p. 314 N.S.R.:

In my opinion if the decision of the receiver to enter into
an agreement of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would
literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a binding

agreement.

(Emphasis added)

On March 8, 1991, the receiver had two offers. One was the
OEL offer which it considered satisfactory but which could be
withdrawn by OEL at any time before it was accepted. The
receiver also had the 922 offer which contained a condition
that was totally unacceptable. It had no other offers. It was
faced with the dilemma of whether it should decline to accept
the OEL offer and run the risk of it being withdrawn, in the
hope that an acceptable offer would be forthcoming from 922. An
affidavit filed by the president of the receiver describes the
dilemma which the receiver faced, and the judgment made in the
light of that dilemma:

24 . An asset purchase agreement was received by Ernst & Young
on March 7, 1991 which was dated March 6, 1991. This
agreement was received from CCFL in respect of their offer to
purchase the assets and undertaking of Air Toronto. Apart
from financial considerations, which will be considered in a
subsequent affidavit, the Receiver determined that it would
not be prudent to delay acceptance of the OEL agreement to
negotiate a highly uncertain arrangement with Air Canada and
CCFL. Air Canada had the benefit of an "exclusive" in
negotiations for Air Toronto and had clearly indicated its
intention to take itself out of the running while ensuring
that no other party could seek to purchase Air Toronto and
maintain the Air Canada connector arrangement vital to its
survival. The CCFL offer represented a radical reversal of

this position by Air Canada at the eleventh hour. However, it
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contained a significant number of conditions to closing which
were entirely beyond the control of the Receiver. As well,
the CCFL offer came less than 24 hours before signing of the
agreement with OEL which had been negotiated over a period of

months, at great time and expense.

(Emphasis added)
I am convinced that the decision made was a sound one in the

circumstances faced by the receiver on March 8, 1991.

I now turn to consider whether the price contained in the OEL
offer was one which it was provident to accept. At the outset,
I think that the fact that the OEL offer was the only
acceptable one available to the receiver on March 8, 1991,
after ten months of trying to sell the airline, is strong
evidence that the price in it was reasonable. In a
deteriorating economy, I doubt that it would have been wise to

wait any longer.

I mentioned earlier that, pursuant to an order, 922 was
permitted to present a second offer. During the hearing of the
appeal, counsel compared at great length the price contained in
the second 922 offer with the price contained in the OEL offer.
Counsel put forth various hypotheses supporting their

contentions that one offer was better than the other.

It is my opinion that the price contained in the 922 offer is
relevant only if it shows that the price obtained by the
Receiver in the OEL offer was not a reasonable one. In Crown
Trust v. Rosenberg, supra, Anderson J., at p. 113 O.R., p. 551
D.L.R., discussed the comparison of offers in the following

way :

No doubt, as the cases have indicated, situations might arise
where the disparity was so great as to call in question the
adequacy of the mechanism which had produced the offers. It
is not so here, and in my view that is substantially an end

of the matter.

In two judgments, Saunders J. considered the circumstances in

which an offer submitted after the receiver had agreed to a
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sale should be considered by the court. The first is Re Selkirk
(1986), 58 C.B.R. (N.S.) 245 (Ont. Bkcy.), at p. 247:

If, for example, in this case there had been a second offer
of a substantially higher amount, then the court would have
to take that offer into consideration in assessing whether
the receiver had properly carried out his function of

endeavouring to obtain the best price for the property.

The second is Re Beauty Counsellors of Canada Ltd. (1986), 58
C.B.R. (N.S.) 237 (Ont. Bkcy.), at p. 243:

If a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its

duty to endeavour to obtain the best price for the estate.

In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkcy.), at

p. 142, McRae J. expressed a similar view:

The court will not lightly withhold approval of a sale by
the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per
the order of Mr. Justice Trainor and, of course, where the
receiver is an officer of this court. Only in a case where
there seems to be some unfairness in the process of the sale
or where there are substantially higher offers which would
tend to show that the sale was improvident will the court
withhold approval. It is important that the court recognize
the commercial exigencies that would flow if prospective
purchasers are allowed to wait until the sale is in court for
approval before submitting their final offer. This is

something that must be discouraged.

(Emphasis added)

What those cases show is that the prices in other offers have
relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably low as to
demonstrate that the receiver was improvident in accepting it.

I am of the opinion, therefore, that if they do not tend to
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show that the receiver was improvident, they should not be
considered upon a motion to confirm a sale recommended by a
court-appointed receiver. If they were, the process would be
changed from a sale by a receiver, subject to court approval,
into an auction conducted by the court at the time approval is
sought. In my opinion, the latter course is unfair to the
person who has entered bona fide into an agreement with the

receiver, can only lead to chaos, and must be discouraged.

If, however, the subsequent offer is so substantially higher
than the sale recommended by the receiver, then it may be that
the receiver has not conducted the sale properly. In such
circumstances, the court would be justified itself in entering
into the sale process by considering competitive bids. However,
I think that that process should be entered into only if the
court is satisfied that the receiver has not properly conducted

the sale which it has recommended to the court.

It is necessary to consider the two offers. Rosenberg J. held
that the 922 offer was slightly better or marginally better
than the OEL offer. He concluded that the difference in the two
offers did not show that the sale process adopted by the

receiver was inadequate or improvident.

Counsel for the appellants complained about the manner in
which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was, that when they began
to discuss a comparison of the two offers, Rosenberg J. said
that he considered the 922 offer to be better than the OEL
offer. Counsel said that when that comment was made, they did
not think it necessary to argue further the question of the
difference in value between the two offers. They complain that
the finding that the 922 offer was only marginally better or
slightly better than the OEL offer was made without them having
had the opportunity to argue that the 922 offer was
substantially better or significantly better than the OEL
offer. I cannot understand how counsel could have thought that
by expressing the opinion that the 922 offer was better,
Rosenberg J. was saying that it was a significantly or
substantially better one. Nor can I comprehend how counsel took

the comment to mean that they were foreclosed from arguing that
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the offer was significantly or substantially better. If there
was some misunderstanding on the part of counsel, it should
have been raised before Rosenberg J. at the time. I am sure
that if it had been, the misunderstanding would have been
cleared up quickly. Nevertheless, this court permitted
extensive argument dealing with the comparison of the two

offers.

The 922 offer provided for $6,000,000 cash to be paid on
closing with a royalty based upon a percentage of Air Toronto
profits over a period of five years up to a maximum of
$3,000,000. The OEL offer provided for a payment of $2,000,000
on closing with a royalty paid on gross revenues over a five-
year period. In the short term, the 922 offer is obviously
better because there is substantially more cash up front. The
chances of future returns are substantially greater in the OEL
offer because royalties are paid on gross revenues while the
royalties under the 922 offer are paid only on profits. There

is an element of risk involved in each offer.

The receiver studied the two offers. It compared them and

took into account the risks, the advantages and the
disadvantages of each. It considered the appropriate
contingencies. It i1s not necessary to outline the factors which
were taken into account by the receiver because the manager of
its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation of the two
offers. They seem to me to be reasonable ones. That affidavit

concluded with the following paragraph:

24. On the basis of these considerations the Receiver has
approved the OEL offer and has concluded that it represents
the achievement of the highest possible value at this time

for the Air Toronto division of SoundAir.

The court appointed the receiver to conduct the sale of Air
Toronto and entrusted it with the responsibility of deciding
what is the best offer. I put great weight upon the opinion of
the receiver. It swore to the court which appointed it that the
OEL offer represents the achievement of the highest possible

value at this time for Air Toronto. I have not been convinced
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that the receiver was wrong when he made that assessment. I am,
therefore, of the opinion that the 922 offer does not
demonstrate any failure upon the part of the receiver to act

properly and providently.

It follows that if Rosenberg J. was correct when he found
that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922
offer does not lead to an inference that the disposition
strategy of the receiver was inadequate, unsuccessful or

improvident, nor that the price was unreasonable.

I am, therefore, of the opinion that the receiver made a
sufficient effort to get the best price and has not acted

improvidently.

2. Consideration of the interests of all parties

It is well established that the primary interest is that of
the creditors of the debtor: see Crown Trust Co. v. Rosenberg,
supra, and Re Selkirk (1986, Saunders J.), supra. However, as
Saunders J. pointed out in Re Beauty Counsellors, supra, at p.

244 C.B.R., "it is not the only or overriding consideration".

In my opinion, there are other persons whose interests
require consideration. In an appropriate case, the interests of
the debtor must be taken into account. I think also, in a case
such as this, where a purchaser has bargained at some length
and doubtless at considerable expense with the receiver, the
interests of the purchaser ought to be taken into account.
While it is not explicitly stated in such cases as Crown Trust
Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders J.), supra,
Re Beauty Counsellors, supra, Re Selkirk (1987, McRae J.),
supra, and Cameron, supra, I think they clearly imply that the
interests of a person who has negotiated an agreement with a

court-appointed receiver are very important.

In this case, the interests of all parties who would have an
interest in the process were considered by the receiver and by

Rosenberg J.
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3. Consideration of the efficacy and integrity of the process

by which the offer was obtained

While it is accepted that the primary concern of a receiver

is the protecting of the interests of the creditors, there is a
secondary but very important consideration and that is the
integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as

an airline as a going concern.

The importance of a court protecting the integrity of the
process has been stated in a number of cases. First, I refer to
Re Selkirk (1986), supra, where Saunders J. said at p. 246
C.B.R.:

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important
consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial

efficacy and integrity.

In that connection I adopt the principles stated by
Macdonald J.A. of the Nova Scotia Supreme Court (Appeal
Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.)
1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he said at
p. 11:

In my opinion if the decision of the receiver to enter
into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would
literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a finding
agreement. On the contrary, they would know that other bids
could be received and considered up until the application for
court approval is heard -- this would be an intolerable

situation.

While those remarks may have been made in the context of a
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bidding situation rather than a private sale, I consider them
to be equally applicable to a negotiation process leading to
a private sale. Where the court is concerned with the
disposition of property, the purpose of appointing a receiver
is to have the receiver do the work that the court would

otherwise have to do.

In Salima Investments Ltd. v. Bank of Montreal (1985), 41
Alta. L.R. (2d) 58, 21 D.L.R. (4th) 473 (C.A.), at p. 61 Alta.
L.R., p. 476 D.L.R., the Alberta Court of Appeal said that sale
by tender is not necessarily the best way to sell a business as
an ongoing concern. It went on to say that when some other
method is used which is provident, the court should not

undermine the process by refusing to confirm the sale.

Finally, I refer to the reasoning of Anderson J. in Crown
Trust Co. v. Rosenberg, supra, at p. 124 O.R., pp. 562-63
D.L.R.:

While every proper effort must always be made to assure
maximum recovery consistent with the limitations inherent in
the process, no method has yet been devised to entirely
eliminate those limitations or to avoid their consequences.
Certainly it is not to be found in loosening the entire
foundation of the system. Thus to compare the results of the
process in this case with what might have been recovered in
some other set of circumstances is neither logical nor

practical.

(Emphasis added)

It is my opinion that the court must exercise extreme caution
before it interferes with the process adopted by a receiver to
sell an unusual asset. It is important that prospective
purchasers know that, if they are acting in good faith, bargain
seriously with a receiver and enter into an agreement with it,
a court will not lightly interfere with the commercial judgment

of the receiver to sell the asset to them.

Before this court, counsel for those opposing the

confirmation of the sale to OEL suggested many different ways
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in which the receiver could have conducted the process other
than the way which he did. However, the evidence does not
convince me that the receiver used an improper method of
attempting to sell the airline. The answer to those submissions
is found in the comment of Anderson J. in Crown Trust Co. V.

Rosenberg, supra, at p. 109 O.R., p. 548 D.L.R.:

The court ought not to sit as on appeal from the decision of
the Receiver, reviewing in minute detail every element of the
process by which the decision is reached. To do so would be a

futile and duplicitous exercise.

It would be a futile and duplicitous exercise for this court
to examine in minute detail all of the circumstances leading up
to the acceptance of the OEL offer. Having considered the
process adopted by the receiver, it is my opinion that the

process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

As a general rule, I do not think it appropriate for the

court to go into the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a
responsibility to decide whether the process was fair. The only
part of this process which I could find that might give even a
superficial impression of unfairness is the failure of the
receiver to give an offering memorandum to those who expressed

an interest in the purchase of Air Toronto.

I will outline the circumstances which relate to the
allegation that the receiver was unfair in failing to provide
an offering memorandum. In the latter part of 1990, as part of
its selling strategy, the receiver was in the process of
preparing an offering memorandum to give to persons who
expressed an interest in the purchase of Air Toronto. The
offering memorandum got as far as draft form, but was never
released to anyone, although a copy of the draft eventually got
into the hands of CCFL before it submitted the first 922 offer
on March 7, 1991. A copy of the offering memorandum forms part
of the record and it seems to me to be little more than

puffery, without any hard information which a sophisticated
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purchaser would require in order to make a serious bid.

The offering memorandum had not been completed by February

11, 1991. On that date, the receiver entered into the letter of
intent to negotiate with OEL. The letter of intent contained a
provision that during its currency the receiver would not
negotiate with any other party. The letter of intent was
renewed from time to time until the OEL offer was received on
March 6, 1991.

The receiver did not proceed with the offering memorandum
because to do so would violate the spirit, if not the letter,
of its letter of intent with OEL.

I do not think that the conduct of the receiver shows any
unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. I
start by saying that the receiver acted reasonably when it
entered into exclusive negotiations with OEL. I find it strange
that a company, with which Air Canada is closely and intimately
involved, would say that it was unfair for the receiver to
enter into a time-limited agreement to negotiate exclusively
with OEL. That is precisely the arrangement which Air Canada
insisted upon when it negotiated with the receiver in the
spring and summer of 1990. If it was not unfair for Air Canada
to have such an agreement, I do not understand why it was
unfair for OEL to have a similar one. In fact, both Air Canada
and OEL in its turn were acting reasonably when they required
exclusive negotiating rights to prevent their negotiations from
being used as a bargaining lever with other potential
purchasers. The fact that Air Canada insisted upon an exclusive
negotiating right while it was negotiating with the receiver
demonstrates the commercial efficacy of OEL being given the
same right during its negotiations with the receiver. I see no
unfairness on the part of the receiver when it honoured its
letter of intent with OEL by not releasing the offering

memorandum during the negotiations with OEL.

Moreover, I am not prepared top find that 922 was in any way
prejudiced by the fact that it did not have an offering

memorandum. It made an offer on March 7, 1991, which it
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contends to this day was a better offer than that of OEL. 922
has not convinced me that if it had an offering memorandum its
offer would have been any different or any better than it
actually was. The fatal problem with the first 922 offer was
that it contained a condition which was completely unacceptable
to the receiver. The receiver properly, in my opinion, rejected
the offer out of hand because of that condition. That condition
did not relate to any information which could have conceivably
been in an offering memorandum prepared by the receiver. It was
about the resolution of a dispute between CCFL and the Royal

Bank, something the receiver knew nothing about.

Further evidence of the lack of prejudice which the absence
of an offering memorandum has caused 922 is found in CCFL's
stance before this court. During argument, its counsel
suggested, as a possible resolution of this appeal, that this
court should call for new bids, evaluate them and then order a
sale to the party who put in the better bid. In such a case,
counsel for CCFL said that 922 would be prepared to bid within
seven days of the court's decision. I would have thought that,
if there were anything to CCFL's suggestion that the failure to
provide an offering memorandum was unfair to 922, it would have
told the court that it needed more information before it would
be able to make a bid.

I am satisfied that Air Canada and CCFL have, and at all
times had, all of the information which they would have needed
to make what to them would be a commercially wviable offer to
the receiver. I think that an offering memorandum was of no
commercial consequence to them, but the absence of one has

since become a valuable tactical weapon.

It is my opinion that there is no convincing proof that if an
offering memorandum had been widely distributed among persons
qualified to have purchased Air Toronto, a viable offer would
have come forth from a party other than 922 or OEL. Therefore,
the failure to provide an offering memorandum was neither
unfair nor did it prejudice the obtaining of a better price on
March 8, 1991, than that contained in the OEL offer. I would
not give effect to the contention that the process adopted by

the receiver was an unfair one.
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There are two statements by Anderson J. contained in Crown
Trust Co. v. Rosenberg, supra, which I adopt as my own. The
first is at p. 109 O.R., p. 548 D.L.R.:

The court should not proceed against the recommendations of
its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule
or approach would emasculate the role of the Receiver and
make it almost inevitable that the final negotiation of every

sale would take place on the motion for approval.

The second is at p. 111 O.R., p. 550 D.L.R.:

It is equally clear, in my view, though perhaps not so
clearly enunciated, that it is only in an exceptional case
that the court will intervene and proceed contrary to the
Receiver's recommendations if satisfied, as I am, that the
Receiver has acted reasonably, prudently and fairly and not

arbitrarily.

In this case the receiver acted reasonably, prudently, fairly
and not arbitrarily. I am of the opinion, therefore, that the
process adopted by the receiver in reaching an agreement was a

just one.

In his reasons for judgment, after discussing the
circumstances leading to the 922 offer, Rosenberg J. said this

[at p. 31 of the reasons]:

They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its
present form. The receiver acted appropriately in accepting
the OEL offer.

I agree.
The receiver made proper and sufficient efforts to get the

best price that it could for the assets of Air Toronto. It

adopted a reasonable and effective process to sell the airline

1991 CanLll 2727 (ON CA)



which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver
properly carried out the mandate which was given to it by the
order of O'Brien J. It follows that Rosenberg J. was correct

when he confirmed the sale to OEL.

ITI. THE EFFECT OF THE SUPPORT OF THE 922 OFFER
BY THE TWO SECURED CREDITORS

As I noted earlier, the 922 offer was supported before
Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the
interests of the creditors are primary, the court ought to give
effect to their wish that the 922 offer be accepted. I would

not accede to that suggestion for two reasons.

The first reason is related to the fact that the creditors
chose to have a receiver appointed by the court. It was open to
them to appoint a private receiver pursuant to the authority of
their security documents. Had they done so, then they would
have had control of the process and could have sold Air Toronto
to whom they wished. However, acting privately and controlling
the process involves some risks. The appointment of a receiver
by the court insulates the creditors from those risks. But
insulation from those risks carries with it the loss of control
over the process of disposition of the assets. As I have
attempted to explain in these reasons, when a receiver's sale
is before the court for confirmation the only issues are the
propriety of the conduct of the receiver and whether it acted
providently. The function of the court at that stage is not to
step in and do the receiver's work or change the sale strategy
adopted by the receiver. Creditors who asked the court to
appoint a receiver to dispose of assets should not be allowed
to take over control of the process by the simple expedient of
supporting another purchaser if they do not agree with the sale
made by the receiver. That would take away all respect for the

process of sale by a court-appointed receiver.

There can be no doubt that the interests of the creditor are
an important consideration in determining whether the receiver

has properly conducted a sale. The opinion of the creditors as
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to which offer ought to be accepted is something to be taken
into account. But, if the court decides that the receiver has
acted properly and providently, those views are not necessarily
determinative. Because, in this case, the receiver acted
properly and providently, I do not think that the views of the
creditors should override the considered judgment of the

receiver.

The second reason is that, in the particular circumstances of
this case, I do not think the support of CCFL and the Royal
Bank of the 922 offer is entitled to any weight. The support
given by CCFL can be dealt with summarily. It is a co-owner of
922. It is hardly surprising and not very impressive to hear
that it supports the offer which it is making for the debtors'

assets.

The support by the Royal Bank requires more consideration and
involves some reference to the circumstances. On March 6, 1991,
when the first 922 offer was made, there was in existence an
interlender agreement between the Royal Bank and CCFL. That
agreement dealt with the share of the proceeds of the sale of
Air Toronto which each creditor would receive. At the time, a
dispute between the Royal Bank and CCFL about the
interpretation of that agreement was pending in the courts. The
unacceptable condition in the first 922 offer related to the
settlement of the interlender dispute. The condition required
that the dispute be resolved in a way which would substantially
favour CCFL. It required that CCFL receive $3,375,000 of the
$6,000,000 cash payment and the balance, including the
royalties, if any, be paid to the Royal Bank. The Royal Bank
did not agree with that split of the sale proceeds.

On April 5, 1991, the Royal Bank and CCFL agreed to settle

the interlender dispute. The settlement was that if the 922
offer was accepted by the court, CCFL would receive only
$1,000,000 and the Royal Bank would receive $5,000,000 plus any
royalties which might be paid. It was only in consideration of
that settlement that the Royal Bank agreed to support the 922

offer.

The Royal Bank's support of the 922 offer is so affected by
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the very substantial benefit which it wanted to obtain from the
settlement of the interlender dispute that, in my opinion, its

support is devoid of any objectivity. I think it has no weight.

While there may be circumstances where the unanimous support
by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a
receiver, I do not think that this is such a case. This is a
case where the receiver has acted properly and in a provident
way. It would make a mockery out of the judicial process, under
which a mandate was given to this receiver to sell this
airline, if the support by these creditors of the 922 offer
were permitted to carry the day. I give no weight to the

support which they give to the 922 offer.

In its factum, the receiver pointed out that, because of
greater liabilities imposed upon private receivers by wvarious
statutes such as the Employment Standards Act, R.S.0. 1980, c.
137, and the Environmental Protection Act, R.S.0. 1980, c. 141,
it is likely that more and more the courts will be asked to
appoint receivers in insolvencies. In those circumstances, I
think that creditors who ask for court-appointed receivers and
business people who choose to deal with those receivers should
know that if those receivers act properly and providently their
decisions and judgments will be given great weight by the
courts who appoint them. I have decided this appeal in the way
I have in order to assure business people who deal with court-
appointed receivers that they can have confidence that an
agreement which they make with a court-appointed receiver will
be far more than a platform upon which others may bargain at
the court approval stage. I think that persons who enter into
agreements with court-appointed receivers, following a
disposition procedure that is appropriate given the nature of
the assets involved, should expect that their bargain will be

confirmed by the court.

The process i1s very important. It should be carefully
protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and
supported. Because this receiver acted properly and providently

in entering into the OEL agreement, I am of the opinion that
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Rosenberg J. was right when he approved the sale to OEL and

dismissed the motion to approve the 922 offer.

I would, accordingly, dismiss the appeal. I would award the
receiver, OEL and Frontier Airlines Limited their costs out of
the Soundair estate, those of the receiver on a solicitor-and-
client scale. I would make no order as to the costs of any

of the other parties or interveners.

MCKINLAY J.A. (concurring in the result):-- I agree with
Galligan J.A. in result, but wish to emphasize that I do so on
the basis that the undertaking being sold in this case was of a
very special and unusual nature. It is most important that the
integrity of procedures followed by court-appointed receivers
be protected in the interests of both commercial morality and
the future confidence of business persons in their dealings
with receivers. Consequently, in all cases, the court should
carefully scrutinize the procedure followed by the receiver to
determine whether it satisfies the tests set out by Anderson J.
in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39
D.L.R. (4th) 526 (H.C.J.). While the procedure carried out by
the receiver in this case, as described by Galligan J.A., was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it is not a procedure that is

likely to be appropriate in many receivership sales.

I should like to add that where there is a small number of
creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest
price attainable would result in recovery so low that no other
creditors, shareholders, guarantors, etc., could possibly
benefit therefrom), the wishes of the interested creditors
should be very seriously considered by the receiver. It is
true, as Galligan J.A. points out, that in seeking the court
appointment of a receiver, the moving parties also seek the
protection of the court in carrying out the receiver's
functions. However, it is also true that in utilizing the court
process the moving parties have opened the whole process to
detailed scrutiny by all involved, and have probably added
significantly to their costs and consequent shortfall as a

result of so doing. The adoption of the court process should in
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no way diminish the rights of any party, and most certainly not
the rights of the only parties with a real interest. Where a
receiver asks for court approval of a sale which is opposed by
the only parties in interest, the court should scrutinize with
great care the procedure followed by the receiver. I agree with
Galligan J.A. that in this case that was done. I am satisfied
that the rights of all parties were properly considered by the
receiver, by the learned motions court judge, and by Galligan
J.A.

GOODMAN J.A. (dissenting) :-- I have had the opportunity of
reading the reasons for judgment herein of Galligan and
McKinlay JJ.A. Respectfully, I am unable to agree with their

conclusion.

The case at bar is an exceptional one in the sense that upon
the application made for approval of the sale of the assets of
Air Toronto two competing offers were placed before Rosenberg
J. Those two offers were that of Frontier Airlines Ltd. and
Ontario Express Limited (OEL) and that of 922246 Ontario
Limited (922), a company incorporated for the purpose of
acquiring Air Toronto. Its shares were owned equally by
Canadian Pension Capital Limited and Canadian Insurers Capital
Corporation (collectively CCFL) and Air Canada. It was conceded
by all parties to these proceedings that the only persons who
had any interest in the proceeds of the sale were two secured
creditors, viz., CCFL and the Royal Bank of Canada (the Bank).
Those two creditors were unanimous in their position that they
desired the court to approve the sale to 922. We were not
referred to nor am I aware of any case where a court has
refused to abide by the unanimous wishes of the only interested
creditors for the approval of a specific offer made in

receivership proceedings.

In British Columbia Development Corp. v. Spun Cast Industries
Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R. (N.S.) 28 (S.C.), Berger
J. said at p. 95 B.C.L.R., p. 30 C.B.R.:

Here all of those with a financial stake in the plant have
joined in seeking the court's approval of the sale to Fincas.

This court does not having a roving commission to decide what
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is best for investors and businessmen when they have agreed
among themselves what course of action they should follow. It

is their money.

I agree with that statement. It is particularly apt to this
case. The two secured creditors will suffer a shortfall of
approximately $50,000,000. They have a tremendous interest in
the sale of assets which form part of their security. I agree
with the finding of Rosenberg J., Gen. Div., May 1, 1991, that
the offer of 922 is superior to that of OEL. He concluded that
the 922 offer is marginally superior. If by that he meant that
mathematically it was likely to provide slightly more in the
way of proceeds it is difficult to take issue with that
finding. If on the other hand he meant that having regard to
all considerations it was only marginally superior, I cannot

agree. He said in his reasons [pp. 17-18]:

I have come to the conclusion that knowledgeable creditors
such as the Royal Bank would prefer the 922 offer even if the
other factors influencing their decision were not present. No
matter what adjustments had to be made, the 922 offer results
in more cash immediately. Creditors facing the type of loss
the Royal Bank is taking in this case would not be anxious to
rely on contingencies especially in the present circumstances

surrounding the airline industry.

I agree with that statement completely. It is apparent that
the difference between the two offers insofar as cash on
closing is concerned amounts to approximately $3,000,000 to
$4,000,000. The Bank submitted that it did not wish to gamble
any further with respect to its investment and that the
acceptance and court approval of the OEL offer, in effect,
supplanted its position as a secured creditor with respect to
the amount owing over and above the down payment and placed it
in the position of a joint entrepreneur but one with no
control. This results from the fact that the OEL offer did not
provide for any security for any funds which might be

forthcoming over and above the initial downpayment on closing.

In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,
45 N.S.R. (2d) 303 (C.A.), Hart J.A., speaking for the majority
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of the court, said at p. 10 C.B.R., p. 312 N.S.R.:

Here we are dealing with a receiver appointed at the instance
of one major creditor, who chose to insert in the contract of
sale a provision making it subject to the approval of the
court. This, in my opinion, shows an intention on behalf of
the parties to invoke the normal equitable doctrines which
place the court in the position of looking to the interests
of all persons concerned before giving its blessing to a
particular transaction submitted for approval. In these
circumstances the court would not consider itself bound by
the contract entered into in good faith by the receiver but
would have to look to the broader picture to see that the
contract was for the benefit of the creditors as a whole.
When there was evidence that a higher price was readily
available for the property the chambers judge was, in my
opinion, justified in exercising his discretion as he did.
Otherwise he could have deprived the creditors of a

substantial sum of money.

This statement is apposite to the circumstances of the case

at bar. I hasten to add that in my opinion it is not only price
which is to be considered in the exercise of the judge's
discretion. It may very well be, as I believe to be so in this
case, that the amount of cash is the most important element in
determining which of the two offers is for the benefit and in

the best interest of the creditors.

It is my view, and the statement of Hart J.A. is consistent
therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way diminish
or derogate from his right to obtain the maximum benefit to be
derived from any disposition of the debtor's assets. I agree
completely with the views expressed by McKinlay J.A. in that

regard in her reasons.

It is my further view that any negotiations which took place
between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the
determination by the presiding judge of the issues involved in

the motion for approval of either one of the two offers nor are
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they relevant in determining the outcome of this appeal. It is
sufficient that the two creditors have decided unanimously what
is in their best interest and the appeal must be considered in
the light of that decision. It so happens, however, that there
is ample evidence to support their conclusion that the approval

of the 922 offer is in their best interests.

I am satisfied that the interests of the creditors are the
prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237
(Ont. Bkcy.) Saunders J. said at p. 243:

This does not mean that a court should ignore a new and
higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors,
while not the only consideration, are the prime

consideration.

I agree with that statement of the law. In Re Selkirk (1986),
58 C.B.R. (N.S.) 245 (Ont. Bkcy.) Saunders J. heard an
application for court approval for the sale by the sheriff of
real property in bankruptcy proceedings. The sheriff had been
previously ordered to list the property for sale subject to

approval of the court. Saunders J. said at p. 246 C.B.R.:

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important
consideration is that the process under which the sale
agreement is arrived at should be consistent with the

commercial efficacy and integrity.

I am in agreement with that statement as a matter of general
principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron, supra, at pp.
92-94 O.R., pp. 531-33 D.L.R., quoted by Galligan J.A. in his
reasons. In Cameron, the remarks of Macdonald J.A. related to
situations involving the calling of bids and fixing a time
limit for the making of such bids. In those circumstances the
process is so clear as a matter of commercial practice that an

interference by the court in such process might have a
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deleterious effect on the efficacy of receivership proceedings
in other cases. But Macdonald J.A. recognized that even in bid
or tender cases where the offeror for whose bid approval is
sought has complied with all requirements a court might not
approve the agreement of purchase and sale entered into by the
receiver. He said at pp. 11-12 C.B.R., p. 314 N.S.R.:

There are, of course, many reasons why a court might not
approve an agreement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value
as to be unrealistic; or, where the circumstances indicate
that insufficient time was allowed for the making of bids or
that inadequate notice of sale by bid was given (where the
receiver sells property by the bid method); or, where it can
be said that the proposed sale is not in the best interest of
either the creditors or the owner. Court approval must
involve the delicate balancing of competing interests and not

simply a consideration of the interests of the creditors.

The deficiency in the present case is so large that there has
been no suggestion of a competing interest between the owner

and the creditors.

I agree that the same reasoning may apply to a negotiation
process leading to a private sale but the procedure and process
applicable to private sales of a wide variety of businesses and
undertakings with the multiplicity of individual considerations
applicable and perhaps peculiar to the particular business is
not so clearly established that a departure by the court from
the process adopted by the receiver in a particular case will
result in commercial chaos to the detriment of future
receivership proceedings. Each case must be decided on its own
merits and it is necessary to consider the process used by the
receiver in the present proceedings and to determine whether it

was unfair, improvident or inadequate.

It is important to note at the outset that Rosenberg J. made

the following statement in his reasons [p. 15]:

On March 8, 1991 the trustee accepted the OEL offer subject

to court approval. The receiver at that time had no other
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offer before it that was in final form or could possibly be
accepted. The receiver had at the time the knowledge that Air
Canada with CCFL had not bargained in good faith and had not
fulfilled the promise of its letter of March 1. The receiver
was justified in assuming that Air Canada and CCFL's offer
was a long way from being in an acceptable form and that Air
Canada and CCFL's objective was to interrupt the finalizing
of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the

benefit of Air Canada.

In my opinion there was no evidence before him or before this
court to indicate that Air Canada with CCFL had not bargained
in good faith and that the receiver had knowledge of such lack
of good faith. Indeed, on this appeal, counsel for the receiver
stated that he was not alleging Air Canada and CCFL had not
bargained in good faith. Air Canada had frankly stated at the
time that it had made its offer to purchase which was
eventually refused by the receiver that it would not become
involved in an "auction" to purchase the undertaking of Air
Canada and that, although it would fulfil its contractual
obligations to provide connecting services to Air Toronto, it
would do no more than it was legally required to do insofar as
facilitating the purchase of Air Toronto by any other person.
In so doing Air Canada may have been playing "hard ball" as its
behaviour was characterized by some of the counsel for opposing
parties. It was nevertheless merely openly asserting its legal

position as it was entitled to do.

Furthermore there was no evidence before Rosenberg J. or this
court that the receiver had assumed that Air Canada and CCFL's
objective in making an offer was to interrupt the finalizing of
the OEL agreement and to retain as long as possible the Air
Toronto connector traffic flowing into Terminal 2 for the
benefit of Air Canada. Indeed, there was no evidence to support
such an assumption in any event although it is clear that 922
and through it CCFL and Air Canada were endeavouring to present
an offer to purchase which would be accepted and/or approved by

the court in preference to the offer made by OEL.

To the extent that approval of the OEL agreement by Rosenberg
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J. was based on the alleged lack of good faith in bargaining
and improper motivation with respect to connector traffic on

the part of Air Canada and CCFL, it cannot be supported.

I would also point out that, rather than saying there was no
other offer before it that was final in form, it would have
been more accurate to have said that there was no unconditional

offer before it.

In considering the material and evidence placed before the
court I am satisfied that the receiver was at all times acting
in good faith. I have reached the conclusion, however, that the
process which he used was unfair insofar as 922 is concerned
and improvident insofar as the two secured creditors are

concerned.

Air Canada had been negotiating with Soundair Corporation for
the purchase from it of Air Toronto for a considerable period
of time prior to the appointment of a receiver by the court. It
had given a letter of intent indicating a prospective sale
price of $18,000,000. After the appointment of the receiver, by
agreement dated April 30, 1990, Air Canada continued its
negotiations for the purchase of Air Toronto with the receiver.
Although this agreement contained a clause which provided that
the receiver "shall not negotiate for the sale ... of Air
Toronto with any person except Air Canada", it further provided
that the receiver would not be in breach of that provision
merely by receiving unsolicited offers for all or any of the
assets of Air Toronto. In addition, the agreement, which had a
term commencing on April 30, 1990, could be terminated on the
fifth business day following the delivery of a written notice
of termination by one party to the other. I point out this
provision merely to indicate that the exclusivity privilege
extended by the Receiver to Air Canada was of short duration at

the receiver's option.

As a result of due diligence investigations carried out by

Air Canada during the month of April, May and June of 1990, Air
Canada reduced its offer to 8.1 million dollars conditional
upon there being $4,000,000 in tangible assets. The offer was

made on June 14, 1990 and was open for acceptance until June
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29, 1990.

By amending agreement dated June 19, 1990 the receiver was
released from its covenant to refrain from negotiating for the
sale of the Air Toronto business and assets to any person other
than Air Canada. By virtue of this amending agreement the
receiver had put itself in the position of having a firm offer
in hand with the right to negotiate and accept offers from
other persons. Air Canada in these circumstances was in the
subservient position. The receiver, in the exercise of its
judgment and discretion, allowed the Air Canada offer to lapse.
On July 20, 1990 Air Canada served a notice of termination of

the April 30, 1990 agreement.

Apparently as a result of advice received from the receiver

to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto
Division of Soundair Corporation, the solicitors for Air Canada
advised the receiver by letter dated July 20, 1990 in part as

follows:

Air Canada has instructed us to advise you that it does not

intend to submit a further offer in the auction process.

This statement together with other statements set forth in
the letter was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently
contemplated by the receiver at that time. It did not form a
proper foundation for the receiver to conclude that there was
no realistic possibility of selling Air Toronto to Air Canada,
either alone or in conjunction with some other person, in
different circumstances. In June 1990 the receiver was of the
opinion that the fair value of Air Toronto was between
$10,000,000 and $12,000,000.

In August 1990 the receiver contacted a number of interested
parties. A number of offers were received which were not deemed
to be satisfactory. One such offer, received on August 20,
1990, came as a joint offer from OEL and Air Ontario (an Air
Canada connector). It was for the sum of $3,000,000 for the

good will relating to certain Air Toronto routes but did not
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include the purchase of any tangible assets or leasehold

interests.

In December 1990 the receiver was approached by the
management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air
Toronto/Air Partner operation. The negotiations continued from
December of 1990 to February of 1991 culminating in the OEL
agreement dated March 8, 1991.

On or before December, 1990, CCFL advised the receiver that

it intended to make a bid for the Air Toronto assets. The
receiver, in August of 1990, for the purpose of facilitating
the sale of Air Toronto assets, commenced the preparation of an
operating memorandum. He prepared no less than six draft
operating memoranda with dates from October 1990 through March
1, 1991. None of these were distributed to any prospective
bidder despite requests having been received therefor, with the
exception of an early draft provided to CCFL without the

receiver's knowledge.

During the period December 1990 to the end of January 1991,
the receiver advised CCFL that the offering memorandum was in
the process of being prepared and would be ready soon for
distribution. He further advised CCFL that it should await the
receipt of the memorandum before submitting a formal offer to

purchase the Air Toronto assets.

By late January CCFL had become aware that the receiver was
negotiating with OEL for the sale of Air Toronto. In fact, on
February 11, 1991, the receiver signed a letter of intent with
OEL wherein it had specifically agreed not to negotiate with

any other potential bidders or solicit any offers from others.

By letter dated February 25, 1991, the solicitors for CCFL
made a written request to the Receiver for the offering
memorandum. The receiver did not reply to the letter because he
felt he was precluded from so doing by the provisions of the
letter of intent dated February 11, 1991. Other prospective
purchasers were also unsuccessful in obtaining the promised

memorandum to assist them in preparing their bids. It should be
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noted that exclusivity provision of the letter of intent
expired on February 20, 1991. This provision was extended on
three occasions, viz., February 19, 22 and March 5, 1991. It is
clear that from a legal standpoint the receiver, by refusing to
extend the time, could have dealt with other prospective

purchasers and specifically with 922.

It was not until March 1, 1991 that CCFL had obtained
sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through
sources other than the receiver. By that time the receiver had
already entered into the letter of intent with OEL.
Notwithstanding the fact that the receiver knew since December
of 1990 that CCFL wished to make a bid for the assets of Air
Toronto (and there is no evidence to suggest that at any time
such a bid would be in conjunction with Air Canada or that Air
Canada was in any way connected with CCFL) it took no steps to
provide CCFL with information necessary to enable it to make an
intelligent bid and, indeed, suggested delaying the making of
the bid until an offering memorandum had been prepared and
provided. In the meantime by entering into the letter of intent
with OEL it put itself in a position where it could not

negotiate with CCFL or provide the information requested.

On February 28, 1991, the solicitors for CCFL telephoned the
receiver and were advised for the first time that the receiver
had made a business decision to negotiate solely with OEL and

would not negotiate with anyone else in the interim.

By letter dated March 1, 1991 CCFL advised the receiver that
it intended to submit a bid. It set forth the essential terms
of the bid and stated that it would be subject to customary
commercial provisions. On March 7, 1991 CCFL and Air Canada,
jointly through 922, submitted an offer to purchase Air Toronto
upon the terms set forth in the letter dated March 1, 1991. It
included a provision that the offer was conditional upon the
interpretation of an interlender agreement which set out the
relative distribution of proceeds as between CCFL and the Royal
Bank. It is common ground that it was a condition over which
the receiver had no control and accordingly would not have been

acceptable on that ground alone. The receiver did not, however,
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contact CCFL in order to negotiate or request the removal of
the condition although it appears that its agreement with OEL
not to negotiate with any person other than OEL expired on
March 6, 1991.

The fact of the matter is that by March 7, 1991, the receiver
had received the offer from OEL which was subsequently approved
by Rosenberg J. That offer was accepted by the receiver on
March 8, 1991. Notwithstanding the fact that OEL had been
negotiating the purchase for a period of approximately three
months the offer contained a provision for the sole benefit of

the purchaser that it was subject to the purchaser obtaining:

a financing commitment within 45 days of the date hereof
in an amount not less than the Purchase Price from the Royal
Bank of Canada or other financial institution upon terms and
conditions acceptable to them. In the event that such a
financing commitment is not obtained within such 45 day
period, the purchaser or OEL shall have the right to
terminate this agreement upon giving written notice of
termination to the vendor on the first Business Day following

the expiry of the said period.

The purchaser was also given the right to waive the condition.

In effect the agreement was tantamount to a 45-day option to
purchase excluding the right of any other person to purchase
Air Toronto during that period of time and thereafter if the
condition was fulfilled or waived. The agreement was, of

course, stated to be subject to court approval.

In my opinion the process and procedure adopted by the
receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it
effectively delayed the making of such offer by continually
referring to the preparation of the offering memorandum. It did
not endeavour during the period December 1990 to March 7, 1991
to negotiate with CCFL in any way the possible terms of
purchase and sale agreement. In the result no offer was sought
from CCFL by the receiver prior to February 11, 1991 and

thereafter it put itself in the position of being unable to
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negotiate with anyone other than OEL. The receiver, then, on
March 8, 1991 chose to accept an offer which was conditional in
nature without prior consultation with CCFL (922) to see

whether it was prepared to remove the condition in its offer.

I do not doubt that the receiver felt that it was more likely
that the condition in the OEL offer would be fulfilled than the
condition in the 922 offer. It may be that the receiver, having
negotiated for a period of three months with OEL, was fearful
that it might lose the offer if OEL discovered that it was
negotiating with another person. Nevertheless it seems to me
that it was imprudent and unfair on the part of the receiver to
ignore an offer from an interested party which offered
approximately triple the cash down payment without giving a
chance to the offeror to remove the conditions or other terms
which made the offer unacceptable to it. The potential loss was
that of an agreement which amounted to little more than an

option in favour of the offeror.

In my opinion the procedure adopted by the receiver was
unfair to CCFL in that, in effect, it gave OEL the opportunity
of engaging in exclusive negotiations for a period of three
months notwithstanding the fact that it knew CCFL was
interested in making an offer. The receiver did not indicate a
deadline by which offers were to be submitted and it did not at
any time indicate the structure or nature of an offer which

might be acceptable to it.

In his reasons Rosenberg J. stated that as of March 1, CCFL
and Air Canada had all the information that they needed and any
allegations of unfairness in the negotiating process by the

receiver had disappeared. He said [p. 31]:

They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its
present form. The receiver acted appropriately in accepting
the OEL offer.

If he meant by "acceptable in form" that it was acceptable to

the receiver, then obviously OEL had the unfair advantage of
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its lengthy negotiations with the receiver to ascertain what
kind of an offer would be acceptable to the receiver. If, on
the other hand, he meant that the 922 offer was unacceptable in
its form because it was conditional, it can hardly be said that
the OEL offer was more acceptable in this regard as it
contained a condition with respect to financing terms and

conditions "acceptable to them".

It should be noted that on March 13, 1991 the representatives
of 922 first met with the receiver to review its offer of March
7, 1991 and at the request of the receiver withdrew the inter-
lender condition from its offer. On March 14, 1991 OEL
removed the financing condition from its offer. By order of
Rosenberg J. dated March 26, 1991, CCFL was given until April
5, 1991 to submit a bid and on April 5, 1991, 922 submitted its

offer with the interlender condition removed.

In my opinion the offer accepted by the receiver is
improvident and unfair insofar as the two creditors are
concerned. It is not improvident in the sense that the price
offered by 922 greatly exceeded that offered by OEL. In the
final analysis it may not be greater at all. The salient fact
is that the cash down payment in the 922 offer constitutes
approximately two-thirds of the contemplated sale price whereas
the cash down payment in the OEL transaction constitutes
approximately 20 to 25 per cent of the contemplated sale price.
In terms of absolute dollars, the down payment in the 922 offer
would likely exceed that provided for in the OEL agreement by
approximately $3,000,000 to $4,000,000.

In Re Beauty Counsellors of Canada Ltd., supra, Saunders J.
said at p. 243 C.B.R.:

If a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate. In
such a case the proper course might be to refuse approval and

to ask the trustee to recommence the process.

I accept that statement as being an accurate statement of the
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law. I would add, however, as previously indicated, that in
determining what is the best price for the estate the receiver
or court should not limit its consideration to which offer
provides for the greater sale price. The amount of down payment
and the provision or lack thereof to secure payment of the
balance of the purchase price over and above the down payment
may be the most important factor to be considered and I am of
the view that is so in the present case. It is clear that that
was the view of the only creditors who can benefit from the

sale of Air Toronto.

I note that in the case at bar the 922 offer in conditional
form was presented to the receiver before it accepted the OEL
offer. The receiver in good faith, although I believe
mistakenly, decided that the OEL offer was the better offer. At
that time the receiver did not have the benefit of the views of
the two secured creditors in that regard. At the time of the
application for approval before Rosenberg J. the stated
preference of the two interested creditors was made quite
clear. He found as a fact that knowledgeable creditors would
not be anxious to rely on contingencies in the present
circumstances surrounding the airline industry. It is
reasonable to expect that a receiver would be no less
knowledgeable in that regard and it is his primary duty to
protect the interests of the creditors. In my view it was an
improvident act on the part of the receiver to have accepted
the conditional offer made by OEL and Rosenberg J. erred in
failing to dismiss the application of the receiver for approval
of the OEL offer. It would be most inequitable to foist upon
the two creditors who have already been seriously hurt more

unnecessary contingencies.

Although in other circumstances it might be appropriate to
ask the receiver to recommence the process, in my opinion, it
would not be appropriate to do so in this case. The only two
interested creditors support the acceptance of the 922 offer

and the court should so order.

Although I would be prepared to dispose of the case on the
grounds stated above, some comment should be addressed to the

qguestion of interference by the court with the process and
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procedure adopted by the receiver.

I am in agreement with the view expressed by McKinlay J.A. in
her reasons that the undertaking being sold in this case was of
a very special and unusual nature. As a result the procedure
adopted by the receiver was somewhat unusual. At the outset, in
accordance with the terms of the receiving order, it dealt
solely with Air Canada. It then appears that the receiver
contemplated a sale of the assets by way of auction and still
later contemplated the preparation and distribution of an
offering memorandum inviting bids. At some point, without
advice to CCFL, it abandoned that idea and reverted to
exclusive negotiations with one interested party. This entire
process is not one which is customary or widely accepted as a
general practice in the commercial world. It was somewhat
unique having regard to the circumstances of this case. In my
opinion the refusal of the court to approve the offer accepted
by the receiver would not reflect on the integrity of
procedures followed by court-appointed receivers and is not the
type of refusal which will have a tendency to undermine the
future confidence of business persons in dealing with

receivers.

Rosenberg J. stated that the Royal Bank was aware of the
process used and tacitly approved it. He said it knew the terms
of the letter of intent in February 1991 and made no comment.
The Royal Bank did, however, indicate to the receiver that it
was not satisfied with the contemplated price nor the amount of
the down payment. It did not, however, tell the receiver to
adopt a different process in endeavouring to sell the Air
Toronto assets. It is not clear from the material filed that at
the time it became aware of the letter of intent, it knew that

CCFL was interested in purchasing Air Toronto.

I am further of the opinion that a prospective purchaser who
has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of
time which are extended from time to time by the receiver and
who then makes a conditional offer, the condition of which is
for his sole benefit and must be fulfilled to his satisfaction

unless waived by him, and which he knows is to be subject to
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court approval, cannot legitimately claim to have been unfairly
dealt with if the court refuses to approve the offer and

approves a substantially better one.

In conclusion I feel that I must comment on the statement
made by Galligan J.A. in his reasons to the effect that the
suggestion made by counsel for 922 constitutes evidence of lack
of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited
counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order
approving the OEL offer should be set aside. There was no
evidence before the court with respect to what additional
information may have been acquired by CCFL since March 8, 1991
and no inquiry was made in that regard. Accordingly, I am of
the view that no adverse inference should be drawn from the

proposal made as a result of the court's invitation.

For the above reasons I would allow the appeal with one set
of costs to CCFL-922, set aside the order of Rosenberg J.,
dismiss the receiver's motion with one set of costs to CCFL-922
and order that the assets of Air Toronto be sold to numbered
corporation 922246 on the terms set forth in its offer with
appropriate adjustments to provide for the delay in its
execution. Costs awarded shall be payable out of the estate of
Soundair Corporation. The costs incurred by the receiver in
making the application and responding to the appeal shall be
paid to him out of the assets of the estate of Soundair
Corporation on a solicitor-and-client basis. I would make no

order as to costs of any of the other parties or interveners.

Appeal dismissed.
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D. Yiokaris, A. Scotchmer and J. Harnum, for Certain Terminated Employees

HEARD:  July9,2013

REASONS FOR DECISION

I. Motions in a CCAA proceeding to approve a sale, assign contracts and appoint
representative counsel for terminated employees

[1] On February 26, 2013, this Court made an order granting the application of TBS
Acquireco Inc. (“TBS”) and certain of its direct Canadian subsidiaries, The Bargain! Shop
Holdings Inc. (“TBSHI”) and TBS Stores Inc. (“TBSI”), for relief under the Companies’
Creditors Arrangement Act (“CCAA”) (the “Initial Order”). The Initial Order appointed Ernst &
Young Inc. as monitor. The applicants operate a chain of general merchandise retail stores under
the names “The Bargain! Shop” and “Red Apple”. The stores largely are located in smaller
communities across Canada.
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[2] In previous orders this Court approved a sale and investment solicitation process
(“SISP”) and the liquidation of a large number of stores the applicants had decided to divest as
part of their restructuring under the CCAA process.

[3] The applicants moved for (i) approval of the transaction with BlackRock Kelso Capital
Corporation contemplated pursuant to an agreement of purchase and sale dated as of June 10,
2013 between the applicants, as sellers, and BlackRock Kelso, or its designate, as purchaser (the
“Transaction”). As well, the applicants sought approval under section 11.3 of the CCAA for the
assignment of certain Acquired Store Leases and Designated Contracts.

[4] In addition, Ms. Lucy Zita, a former employee of the applicants, moved for an order
appointing her as a representative of terminated employees of the applicants, appointing
representative counsel and requiring that the legal fees incurred on behalf of such terminated
employees to ensure maximum recovery under the Wage Earner Protection Program Act be paid
out of some of the proceeds of the BlackRock Kelso transaction.

[5] Yesterday morning I granted the applicants’ motion and I dismissed the motion by the
Terminated Employees, with these written Reasons to follow.

1I. The BlackRock Transaction

[6] Section 36(1) of the CCAA governs: see, also, Re White Birch Paper Holding Company,
[2010] Q.J. No. 10469, paras. 48-49.

[7] Proper notice of this approval motion was given to all interested parties by service of
those on the service list, including secured creditors who were likely to be affected by the
proposed sale. No interested party opposed the relief sought. The senior secured creditor, Wells
Fargo Capital Finance Corporation Canada, supported the applicants’ motion.

A. The sale process

[8] By order made April 25, 2013, this Court approved the SISP. The approved process
permitted a secured lender to make a credit bid.

[9] Both the applicants and the monitor filed detailed evidence describing the steps taken
during the SISP. In addition to wutilizing a standard solicitation/confidentiality
agreement/electronic data room due diligence marketing process, the applicants, after
consultation with the Monitor, established a special SISP Committee comprised of senior
management which assisted the Monitor in administering the SISP without the need for
involving the applicants’ boards. This structure was put in place because most members of the
boards were related, had expressed interest in submitting an offer under the SISP, or otherwise
were involved with potential SISP participants.

[10] The evidence filed disclosed that the applicants followed the SISP procedures approved
by this Court.
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[I1] The Monitor reported that in its view the timelines in the SISP were commercially
reasonable and all interested parties had a reasonable opportunity to participate in the SISP and
to submit an offer.

[12] I conclude that the process leading to the proposed sale was reasonable in the
circumstances, the securing of court approval of the SISP enabled creditors to comment on the
sale process chosen, and the Monitor supported and actively participated in the process leading
to the proposed sale.

B. The BlackRock Transaction

[13] By the bid deadline the applicants had received two bids: a financing offer from a
Toronto asset-based lender that was subject to further due diligence and negotiation and the
BlackRock Kelso going-concern offer. Eric Claus, President of the applicants, deposed the
BlackRock Kelso offer “represented the best alternative for the Applicants’ business and its
numerous stakeholders, including approximately 1,800 employees, landlords for 165 locations
and many suppliers across the country.” The Monitor reported that the BlackRock Transaction
“offered financial terms that were clearly superior to the other bid that was received and the
Monitor is satisfied that the consideration to be received for the assets is fair and reasonable in
the circumstances”.

[14]  Under the Transaction, a subsidiary of BlackRock Kelso will purchase substantially all of
the applicants’ assets and is committed to continuing running 165 of the applicants’ stores. The
purchaser will offer employment to all employees of the applicants, save for those who worked
at stores that have been closed or liquidated, and will offer employment to all senior management
of the applicants. The purchase price contains several components:

(1) The payment in cash on closing of the applicants’ debt to Wells Fargo of
approximately $20 million;

(i1) Settlement of the applicants’ debt to BlackRock Kelso of approximately $23 million,
save for about $500,000;

(iii)  The purchaser’s commitment, supported by BlackRock Kelso, to transition funding
pursuant to a Funding and Transition Agreement, including a commitment to fund
certain Priority Payables ($1.2 million) and CCAA Completion Costs ($1.8 million).
The Priority Payables consist largely of unremitted HST and PST and a cash
collateralization of the administrative reserve; and,

(iv)  The assumption by the purchaser of certain obligations of the applicants to its
employees and customers, including ordinary course of business obligations to
employees who accept employment with the purchaser, obligations under the
Acquired Store Leases and Designated Contracts, and honouring gift cards and
certificates and obligations incurred post-filing in connection with open purchase
orders and goods in transit (all estimated at approximately $3.6 million).
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The BlackRock Agreement of Purchase and Sale contains certain conditions, including the
obtaining of all consents necessary for the assignment of Acquired Store Leases and Designated
Contracts (largely IT service and equipment rental contracts).

[15] The purchase price will not be sufficient to offer any consideration to the applicants’
unsecured creditors for amounts owing prior to the commencement of this CCAA4 proceeding.

[16] In light of the credit bid component of the BlackRock offer, the Monitor obtained
security opinions from its legal counsel concerning the validity, perfection and enforceability of
the BlackRock Kelso security. The Monitor reported that “subject to the standard qualifications
and assumptions, the security opinions conclude that the BlackRock Kelso security is valid and
enforceable, and is properly perfected in each of the Reviewed Provinces where the security is
registered against a particular Applicant”. The priority of security between BlackRock Kelso
and Wells Fargo is subject to an intercreditor agreement.

[17] The Monitor reported that in its view “the proposed Transaction will maximize value for
all stakeholders of the Applicants, including their creditors, employees, suppliers and other
stakeholders as opposed to a liquidation under a bankruptcy, as well as to ensure the continued
employment of numerous employees of Applicants”.

C. Analysis

[18] Based upon my review of the evidence, the BlackRock Transaction should be authorized.
The SISP was approved by this Court and was followed. The applicants seek approval of the
superior bid. Although the transaction only will offer consideration to secured creditors, it will
see the continuation of a substantial portion of the applicants’ business, albeit under the
ownership of the purchaser, with the preservation of approximately 1,800 jobs and the
continuation of 165 store leases: Nortel Networks Corp. (Re) (2009), 55 C.B.R. (5™ 229 (Ont.
S.C.J.), para. 47. I therefore authorize the BlackRock Transaction under CCA4 s. 36.

III.  Assignment of Acquired Store Leases and Designated Contracts

[19] The affidavit of Mr. Klaus and the Monitor’s report described in detail the efforts made to
secure the consents of the landlords to the assignment to the purchaser of the store leases for the
locations to be assumed under the BlackRock Transaction (the “Acquired Store Leases”) and to
secure the consents of the counterparties to several IT servicing and equipment rental contracts,
the so-called Designated Contracts. As part of the dealings with the landlords and contract
counterparties, the applicants, with the assistance of the Monitor, sought to identify the amount
of the cure costs owing in respect of each location or contract. Detailed information packages
were sent to each landlord and contract counterparty, and negotiations ensued.

[20]  As of the date of the hearing, the applicants, through Monitor’s counsel, had received 149
consents to the assignment of leases, out of the proposed 165 locations. Agreements on cure
costs have been reached, but a few landlords have not delivered consents. However, those
landlords did not oppose the assignment of their leases to the purchaser.

[21]  The Monitor reports that if consents to assign leases were not received before the hearing,
it would be “appropriate to order the assignment of the leases of each of the Reconciled
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Locations to the Purchaser”. Schedule “C” to the proposed Approval and Vesting Order
identified the cure cost amount for each of what were termed the “Reconciled Locations”.

[22] As to the Designated Contracts, the applicants have resolved issues with the
counterparties to a sufficient extent that those counterparties which have not signed consents do
not oppose the relief sought by the applicants. The Monitor recommends that “the Designated
Contracts be assigned to the Purchaser by the court at the agreed cure costs amount or, failing
which, at the amount of the cure costs reflected in the applicants’ books and records.” Schedule
“D” to the proposed Approval and Vesting Order identified each Designated Contract and the
cure cost amount for each.

[23] The Monitor approves of the proposed assignment of the Acquired Store Leases and
Designated Contracts to the purchaser:

Absent the assignment to the Purchaser, the applicable leases and Designated Contracts
would be disclaimed pursuant to the provisions of the CCAA4 and the inventory at that
location would be liquidated, the employees would be terminated and the relevant store
would be closed. The Purchaser, a wholly-owned subsidiary of BlackRock Kelso, has the
financial resources necessary to carry out the obligations under the Acquired Store
Leases, Acquired Option Store Leases and the Designated Contracts. Since the Purchaser
will be continuing to carry on the real business operated by the Applicants and will be in
a stronger financial position than the Applicants given the reduced debt and closing of
unprofitable stores, it is, in the Monitor’s view, appropriate to assign the Acquired Store
Leases and Acquired Option Stores Leases to the Purchaser, together with the Designated
Contracts.

[24] At the hearing, agreement was reached between the applicants and certain of the
landlords on language dealing with the rights of a counterparty to a Lease or Designated Contract
to exercise any right or remedy in respect of any non-monetary default under the contract. The
agreed upon language now forms paragraph 6 of the Approval and Vesting Order which reads:

THIS COURT ORDERS that no counterparty to an Acquired Premises Lease, or
Designated Contract shall terminate a Scheduled Contract as against the Purchaser as a
result of the Applicants’ insolvency or the Applicants’ CCAA proceedings. In addition,
no counterparty shall terminate a Scheduled Contract as against the Purchaser as a result
of the Applicants having breached a non-monetary obligations unless such non-monetary
breach arises or continues after the Scheduled Contract is assigned to the Purchaser, such
non-monetary default is capable of being cured by the Purchaser and the Purchaser has
failed to remedy the default after having received notice of such default pursuant to the
terms of the applicable Scheduled Contract. For clarification purposes, no counterparty
shall rely on a notice of default sent to the Applicants to terminate a Scheduled Contract
to terminate the Scheduled Contract as against the Purchaser.

[25] Section 11.3 of the CCAA4 governs on this issue. I am satisfied that the applicant has
given notice of its request to seek a court-authorized assignment of the Acquired Store Leases
and Designated Contracts to every party to such agreements. As noted above, the Monitor
approves the proposed assignments. The evidence disclosed that the purchaser would be able to
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perform the obligations under the contracts, and I think the large number of consents received by
the applicants from the landlords attested to their perception of the purchaser’s ability on that
score, as did the lack of any opposition at the hearing to the sought assignments. In those
circumstances, it would be appropriate to assign the rights and obligations to the purchaser under
the Acquired Store Leases and Designated Contracts. That would result in the continuation of
business in the greatest number of stores and the continued employment of the greatest number
of people. Finally, the identification in the Approval and Vesting Order of the cure amounts
required to be paid to the counterparties on the assignment of the contracts indicates that all
monetary defaults will be remedied on or before closing, save for those arising by reason only of
the company’s insolvency, the commencement of proceedings under this Act or the applicants’
failure to perform a non-monetary obligation: CCAA4, s. 11.3(4). Consequently, I granted the
assignment order sought by the applicants.

IV.  Appointment of representative counsel
A. The request and the context

[26] Lucy Zita had been a long-term employee of the applicants. Her employment was
terminated shortly after this CCAA4 proceeding was commenced.

[27] Ms. Zita deposed that since the commencement of this proceeding the applicants have
closed about 66 Bargain! Shop stores and terminated between 450 and 650 employees. From
counsel’s submissions I understand that some of the terminated employees may have been
working on a part-time basis. Ms. Zita stated that there are substantial severance and termination
pay amounts owing to those former employees. She deposed that the terminated employees
would be entitled to payments for eligible wages under the Wage Earner Protection Program
Act, S.C. 2005, c. 47 (“WEPPA”).

[28] Given that eligibility for payments under WEPPA arises on the bankruptcy or
receivership of an employer, Ms. Zita deposed that “we want to ensure that a bankruptcy or
receivership takes place as soon as possible so that we can apply for and receive WEPP
payments”. According to Ms. Zita, “since most Bargain! Shop employees are lower income
people and have to look for another job, it is hard to raise money to hire a lawyer and we do not
have any extra cash”. She therefore asks to be appointed as the representative of those
employees who have claims against the applicants arising out of their employment with them and
seeks the appointment of the firm of Koskie Minsky LLP as representative counsel to act in this
proceeding. Her motion contemplated that Koskie Minsky would provide legal advice to
employees on employment claims, set up a hotline for employees/former employees answered by
trained staff, set up an information webinar for the employees, ensure that a timely bankruptcy
occured so that employees could receive their WEPPA payments, calculate and verify severance
claim calculations to ensure maximum WEPPA recovery, assist employees in completing
WEPPA claims and secure payment of WEPPA claims.

[29] Ms. Zita requests that the funds for representative counsel be paid out of the CCAA
Completion Costs which form part of the consideration contained in the BlackRock Kelso APA.
At the hearing, proposed representative counsel requested that up to $125,000 from the CCAA
Completion Costs be authorized for its work.
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[30] The applicants opposed the motion submitting that no need had been demonstrated for
the appointment of a representative and representative counsel to deal with the identified
employment issues.

[31] Counsel for the Monitor submitted that no cash is left in the applicants’ system at the end
of each day; all receipts are swept into an account established under one of their borrowing
facilities. As a result, the applicant companies have no money to fund a representative counsel
and any funding would have to come from part of the purchase price consideration under the
BlackRock Kelso APA. Monitor’s counsel noted that under the terms of the Funding and
Transition Agreement which forms part of the Transaction, funding advances by the purchaser
under that agreement, which will include advances to pay CCAA Completion Costs, are to be
held in a Funding Account under the control of the Monitor. Sections 4.5 and 4.6 of the Funding
and Transition Agreement provide that if any excess funds (as defined in that agreement) remain
in the Funding Account either on a weekly basis or at the termination of that agreement, then
they are to be returned to the purchaser. Since the Funding and Transition Agreement therefore
creates a contractual obligation to use funds advanced by the purchaser for specified purposes,
including the CCAA Completion Costs, the Monitor submitted it would not be appropriate for
this Court to require that they be used for other purposes.

[32] Monitor’s counsel also observed that it is contemplated the applicants will be placed in
bankruptcy following the completion of the transition of operations to the purchaser, likely
sometime in August, and at that time the Trustee will become responsible to deal with WEPPA
claims as specified in section 21 of the WEPPA and its accompanying regulations. The Monitor
submitted that there was no need to appoint a representative counsel to perform that work.

B. Analysis

[33] A few months after Nortel Networks Corporation filed under the CCAA4, several motions
were brought to appoint representative counsel for pensioners, former employees and current
employees of the applicant companies. The monitor in that proceeding supported the
appointment of representative counsel in light of the large number of former employees of the
applicants because:

former employee claims may require a combination of legal, financial, actuarial and
advisory resources in order to be advanced and that representative counsel can efficiently
co-ordinate such assistance for this large number of individuals.'

[34] In that case the Court appointed representative counsel. It did so because it agreed with
the following submissions made by one of the proposed representative counsel:

In the KM factum, it is submitted that employees and retirees are a vulnerable group of
creditors in an insolvency because they have little means to pursue a claim in complex
CCAA proceedings or other related insolvency proceedings. It was further submitted that

! Nortel Networks Corporation, 2009 CanLII 26603 (Ont. S.C.J.), para. 7.
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the former employees of Nortel have little means to pursue their claims in respect of
pension, termination, severance, retirement payments and other benefit claims and that
the former employees would benefit from an order appointing representative counsel. In
addition, the granting of a representation order would provide a social benefit by assisting
former employees and that representative counsel would provide a reliable resource for
former employees for information about the process. The appointment of representative
counsel would also have the benefit of streamlining and introducing efficiency to the
process for all parties involved in Nortel’s insolvency.”

[35] Representative counsel for former employees and retirees also was appointed in the
Canwest CCAA proceeding.” Again, the motion for such an appointment was brought only a few
months following the making of the initial order under the CCAA4 and before the Court was asked
to approve any sale or plan. As the Court observed in that case:

No one challenged the court’s jurisdiction to make a representation order and such orders
have been granted in large CCAA proceedings. Examples include Nortel Networks Corp.,
Fraser Papers Inc., and Canwest Global Communications Corp. (with respect to the
television side of the enterprise)...

Factors that have been considered by courts in granting these orders include: the
vulnerability and resources of the group sought to be represented; any benefit to the
companies under CCAA protection; any social benefit to be derived from representation
of the group; the facilitation of the administration of the proceedings and efficiency; the
avoidance of a multiplicity of legal retainers; the balance of convenience and whether it
is fair and just including to the creditors of the Estate; whether representative counsel has
already been appointed for those who have similar interests to the group seeking
representation and who is also prepared to act for the group seeking the order; and the
position of other stakeholders and the Monitor.*

[36] T accept the principles set out in the Nortel and Canwest cases, but their application to the
specific facts of this case leads to a different result. The present CCAA proceeding does not bear
the degree of complexity as did those in Nortel and Canwest. A SISP process was approved by
this Court back on April 25, 2013, a fair sales and marketing process was run, and it resulted in
only one going-concern offer to purchase. Under that Transaction, no sales proceeds will be
available for unsecured creditors. From the evidence filed in this Court, that was the best result
achievable under the particular circumstances of these applicant companies. This representation
motion has been brought only at the end of that process.

[37] While the loss of a job by any person is devastating to that person, the remedies available
to a terminated employee are defined in the law. In the present case no money will be available
for pre-filing unsecured claims. The Monitor submitted that a bankruptcy will follow upon the

? Ibid., para. 13, emphasis added.
3 Canwest Publishing Inc., 2010 ONSC 1328.
* Ibid., paras. 20 and 21.
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completion of the transition of business operations to the purchaser, and WEPPA claims can be
advanced at that time. Given that WEPPA imposes duties on a trustee in respect of such claims, I
have difficulty understanding what significant extra “value-added” representative counsel could
bring to the employment-related claims process at this very late stage of this proceeding. In
addition, counsel for the Monitor indicated that the Monitor had committed to completing the
bankruptcy proceeding for about $50,000, a much lower amount than that sought for
representative counsel. Finally, the applicant companies have no money to fund representative
counsel. To fund representative counsel out of the contractual CCAA Completion Costs portion
of the purchase price would result in the purchaser underwriting the legal fees of one class of
unsecured creditors. In light of the duties imposed on a trustee to deal with WEPPA claims, I do
not regard as fair the proposal of the moving party that the Court, in effect, amend the proposed
agreement of purchase and sale - following its submission in a court-approved SISP and
following its conditional acceptance by the applicants - to use part of the purchase price for such
a purpose. Consequently, I dismissed the motion brought by the Terminated Employees.

V. Other matters
[38] I approved the Monitor’s Eleventh Report.

[39] A few hours after the hearing I signed the formal order granting the motion brought by
the applicant companies.

D. M. Brown J.

Date: July 10, 2013
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