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Newbould J.

[1] On December 2, 2009 after hearing submissions from the parties present, I made an

initial order granting CCAA protection to the applicants, with reasons to follow. These are my

reasons.

[2] There is no question that the Court has jurisdiction to hear the application pursuant to

section 9 of the CCAA as the applicants' head offices are located in Toronto, Canada. At the time

of the application, Brainhunter Inc. was listed on the TSX. The applicants qualify as  debtor
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companies pursuant to section 3 of the CCAA as the applicants are affiliated companies with

total claims against them of more than $5 million.  The applicants are all insolvent.

[3] The applicants are in the business of providing human resources with the skill sets to

satisfy their clients' needs. The applicants' business operates in large part through umbrella

agreements generally referred to as Master Service Agreements.  These agreements are entered

into by the applicable applicant and each of their respective contract staffing clients.

[4] Each time a contract staffing client wishes to retain the services of an individual (each a

"Contractor") pursuant to a Master Services Agreement, the client will enter into a sub-

agreement referred to as a statement of work in respect of the specific Contractor.  The

applicable applicant subsequently enters into an agreement with the Contractor to fulfill the

statement of work and the Contractor issues invoices to the applicant for the work he or she

performs for the client. The applicant then pays the Contractor and bills the client.  Because the

applicants receive payment from their clients after they pay their Contractors, the applicants are

dependent on having adequate credit facilities available to fund the payments to Contractors until

the related invoices from the client can be collected.

[5] TD Bank and Roynat are secured creditors with security over all of the assets of the

applicants.  As at October 31, 2009 there was principal outstanding of $18.7 million to TD Bank

and principal and interest of $5.9 million owing to Roynat.

[6] In addition there are secured subordinated promissory notes secured only on the assets of

Brainhunter Inc.  The principal and interest outstanding as at October 31, 2009 was $11.9

million. Most of the material assets of the applicants are not held in Brainhunter Inc., but by the

other applicants.

[7] TD Bank and the applicants have entered into a debtor-in-possession financing term

sheet, pursuant to which the TD Bank has agreed to provide the applicants with $7 million of

DIP financing to enable the applicants to meet their working capital requirements during the

CCAA proceedings.
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[8] This application is in some respects unusual because the applicants state that they intend

at the outset to solicit a going concern asset sale of the business, and that it is likely that there

will be no plan of arrangement filed. The factum on their behalf states:

5. If protection is granted under the CCAA, the Applicants intend to bring a
motion seeking approval of a bid process to solicit going concern asset purchase
offers for the Applicants' business, as well as offers to sponsor a plan of
arrangement (the "Bid Process").  The Applicants have entered into an agreement
to sell substantially all of their assets as a going concern on the understanding that
this agreement will serve as a stalking horse bid.  The Bid Process will solicit
competing offers from prospective investors to bid up the stalking horse bid.

24. Although the proposed Bid Process could result in the filing of a plan of
arrangement or plan of compromise, it is more likely to result in the sale of the
Applicants' business.

[9] The applicants submit that this Court has the jurisdiction to provide them with protection

under the CCAA in circumstances such as these where the applicants may not file a formal plan

of compromise or arrangement.

[10] I agree with the applicants that protection under the CCAA may be granted in these

circumstances. I say that for the following reasons.

[11] The initial protection is supported by TD Bank and Roynat. It is also supported by the

secured noteholders represented by Mr. Dowdall, being a little more than 60% of the

noteholders. Mr. Dowdall has other concerns that I will deal with.

[12] It is well settled in Ontario that a court in a CCAA proceeding may approve a sale of all

or substantially all of the assets of a debtor company as a going concern. In Re Consumers

Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.), the Court stated:

The sale of Consumers' Canadian glass operations as a going concern pursuant to
the Owens-Illinois bid allows the preservation of Consumers' business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

[13] Similarily, it is well settled in Ontario that a court in a CCAA proceeding may order the

sale of a business in the absence of a plan of arrangement being put to stakeholders for a vote. In
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Re Nortel Networks Corp. (2009), 55 C.B.R. (5th) 229 Morawetz J. came to this conclusion after

analyzing a number of cases that had made such an order. See paras 35 to 40 of his reasons for

judgment.

[14] It seems to me that if at some point in time after an initial CCAA protection order has

been made, it appears appropriate to undertake a sales process to sell the business without a plan

of arrangement in place, there is no reason why CCAA protection should not initially be granted

if at the outset it is thought appropriate to undertake a sales process without a plan of

arrangement in place. It is simply a matter of timing as to when it appears appropriate to pursue a

sale of the business without a plan of arrangement in place.

[15] Re Nortel was decided before the new CCAA provisions came into force on September

18, 2009. The new relevant provision does not, however, affect the principles accepted by

Morawetz J. in that case. Section. 36(1) provides:

36.(1)  A debtor company in respect of which an order has been
made under this Act may not sell or otherwise dispose of assets
outside the ordinary course of business unless authorized to do so
by a court.  Despite any requirement for shareholder approval,
including one under federal or provincial law, the court may
authorize the sale or disposition even if shareholder approval was
not obtained.

[16] In Re Canwest Global Communications Corp. released November 12, 2009, Pepall J.

stated the following regarding s. 36:

The CCAA is remedial legislation designed to enable insolvent companies
to restructure.  As mentioned by me before in this case, the amendments
do not detract from this objective.  In discussing section 36, the Industry
Canada Briefing Book on the amendments states that “The reform is
intended to provide the debtor company with greater flexibility in dealing
with its property while limiting the possibility of abuse.”

[17] The applicants have not yet brought their motion for approval of a sales process, and

consideration as to whether such a sales process is appropriate will take place when the motion is



Page: 5

heard.1 The fact that the motion was anticipated at the time of the initial order with no plan of

arrangement in sight does not mean however that the initial order should not be made.

[18] The applicants seek an order declaring that the Contractors are "critical suppliers",

permitting the payment of pre-filing amounts to the contractors and creating a charge that secures

the obligations owed to the Contractors.

[19] The authorization to pay pre-filing amounts is now codified in section 11.4 of the CCAA.

Pursuant to this section, the Court has the discretion to:

(a) declare a person to be a critical supplier, if it is satisfied the person is a supplier of

goods or services to the company and the goods or services are critical to the company's

continued operations (s. 11.4(1));

(b) make an order requiring the "critical supplier" to supply any goods or services

specified by the Court to the company on any terms and conditions that are consistent

with the supply relationship or the Court considers appropriate (s. 11.4(2));

(c) grant a charge in favour of a person declared to be a critical supplier, in an

amount equal to the value of the goods or services supplied under the terms of the order

(s. 11.4(3)); and

(d) order the security or charge to rank in priority over the claim of any secured

creditor of the company (s. 11.4(4)).

[20] The rationale for the enactment of section 11.4 is explained in the Industry Canada

Clause by Clause Briefing Book as follows:

Companies undergoing a restructuring must be able to continue to operate during
the period. On the other hand, suppliers will attempt to restrict their exposure to
credit risk by denying credit or refusing services to those debtor companies. To
balance the conflicting interests, the court will be given the authority to designate
certain key suppliers as "critical suppliers". The designation will mean that the
supplier will be required to continue its business relationship with the debtor
company but, in return, the critical supplier will be given security for payment.

1 The motion is now scheduled for December 8, 2009
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[21] The applicants submit, and I accept, that an order permitting the payment of pre-filing

amounts is necessary to ensure the continued provision of personal services from the Contractors

to the applicants and to prevent the potentially significant harm that could follow if such

payments are not made.  If the Contractors are not paid for services provided before the filing of

the application, there is a substantial risk they will not continue to perform services under the

current statements of work.  This would result in a default by the applicants to their clients and

impact the ability of the applicants to continue as a going concern.

[22] As the Contractors are individuals, the applicants did not seek an order requiring the

continued supply of personal services.  However, they requested a charge to secure payment to

the Contractors in order to provide assurances to the Contractors that their relationship will be

unaffected during the CCAA proceedings. The amount of the Contractors' charge requested is

$15 million which represents an estimated average of the amount owing to Contractors.  The

applicants requested that the Contractors’ charge rank in priority to all secured lenders other than

the TD Bank.  Roynat is agreeable to that and the notesholders represented here do not oppose it.

Deloitte & Touche Inc, in their capacity as the proposed monitor, in their pre-filing report

support the charge as reasonable.

[23] I am satisfied that it is appropriate to provide in the initial order that the Contractors are

declared to be critical suppliers, that the applicants shall be entitled to pay outstanding and future

amounts owing to Contractors and that a Contractors’ charge as requested be provided.

[24] The applicants also requested other charges, being (i) an administration charge of $1

million: (ii) a KERP charge of $290,000 under which the CEO is to be paid a retention bonus of

$50,000 for two months in addition to his salary and 10 key employees will be paid up to

$190,000 if they remain with the company for four months from the date of filing: (iii) a

directors and officers charge of $1.7 million; and (iv) a DIP charge to secure the $7 million DIP

facility being provided by TD Bank.

[25] TD Bank and Roynat support these charges and their priority provided for in the initial

order. Deloitte & Touche Inc. expressed the view that the proposed charges are necessary and
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reasonable and will provide the applicants with the opportunity to successfully complete a

restructuring.

[26] Mr. Dowdall for the noteholders raised a concern with some of these charges. He said

that while counsel for the applicants discussed with him in advance the intention to file, he was

not made aware of the details and his clients have not had an opportunity to review the

information provided in the material filed with the Court. Thus he wishes to reserve his clients’

rights with respect to these charges. He has a concern that while typically such concerns when

raised at the initial application are met with the response that there is a come-back clause in the

initial order, people start relying on the charges and it becomes difficult to oppose them as time

passes. I think his concern is a fair one. In this case, however, not only is there a come-back

clause with a 7 days notice requirement, but the matter will be before the Court shortly on

December 8, 2009 when the motion to approve a sales process will be dealt with. Mr. Dowdall’s

clients will have had an opportunity to consider their position before then and be able to move to

vary the initial order if they so desire.

[27] In the circumstances, on the basis of the record before me, the charges appear appropriate

and are approved. This is without prejudice, however, to the noteholders right to contest them.

Any delay, however, in taking steps to contest them will obviously seriously affect any attack on

them.

[28] Mr. Schindler represents an unsecured judgment creditor owed approximately $250,000.

His client of course had not seen the material before it was filed, and Mr. Schindler said that he

had been intending to ask that  the entire matter be adjourned for a week, and that he was asking

that the charges not be made for at least a week to provide his client with time to consider

whether they are warranted.

[29] In exercising the balancing of interests required in a CCAA application, it would be risky

indeed to delay the application or these charges at the request of one unsecured creditor. These

are standard charges and deemed necessary by the proposed monitor. It should be noted that the

sections of the CCAA under which the charges are authorized, being sections 11.2(1), 11.4(1),

11.51(1) and 11.52(1), provide that notice of a request for such charges is to be given to the
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secured creditors who are likely to be affected by the charge. Notice is not required to be given

to unsecured creditors. In the circumstances, I declined the request to delay the charges.

___________________________
Newbould  J.

Released:  December 4, 2009
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PEPALL J.

ENDORSEMENT

Relief Requested

[1] The LP Entities seek an order:  (1) authorizing them to enter into an Asset Purchase

Agreement based on a bid from the Ad Hoc Committee of 9.25% Senior Subordinated

Noteholders  (“the AHC Bid”); (2) approving an amended claims procedure; (3) authorizing the

LP Entities to resume the claims process; and (4) amending the SISP procedures so that the LP

Entities can advance the Ad Hoc Committee transaction (the AHC Transaction”) and the Support

Transaction concurrently.  They also seek an order authorizing them to call a meeting of
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unsecured creditors to vote on the Ad Hoc Committee Plan on June 10, 2010.  Lastly, they seek

an order conditionally sanctioning the Senior Lenders’ CCAA Plan.

AHC Bid

[2] Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, I

approved the Support Agreement between the LP Entities and the Administrative Agent for the

Senior Lenders and authorized the LP Entities to file a Senior Lenders’ Plan and to commence a

sale and investor solicitation process (the SISP).  The objective of the SISP was to test the

market and obtain an offer that was superior to the terms of the Support Transaction.

[3] On January 11, 2010, the Financial Advisor, RBC Capital Markets, commenced the SISP.

Qualified Bids (as that term was defined in the SISP) were received and the Monitor, in

consultation with the Financial Advisor and the LP CRA, determined that the AHC Bid was a

Superior Cash Offer and that none of the other bids was a Superior Offer as those terms were

defined in the SISP.

[4] The Monitor recommended that the LP Entities pursue the AHC Transaction and the

Special Committee of the Board of Directors accepted that recommendation.

[5] The AHC Transaction contemplates that 7535538 Canada Inc. (“Holdco”) will effect a

transaction through a new limited partnership (Opco LP) in which it will acquire substantially all

of the financial and operating assets of the LP Entities and the shares of National Post Inc. and

assume certain liabilities including substantially all of the operating liabilities for a purchase

price of $1.1 billion.  At closing, Opco LP will offer employment to substantially all of the

employees of the LP Entities and will assume all of the pension liabilities and other benefits for

employees of the LP Entities who will be employed by Opco LP, as well as for retirees currently

covered by registered pension plans or other benefit plans.  The materials submitted with the

AHC Bid indicated that Opco LP will continue to operate all of the businesses of the LP Entities

in substantially the same manner as they are currently operated, with no immediate plans to

discontinue operations, sell material assets or make significant changes to current management.

The AHC Bid will also allow for a full payout of the debt owed by the LP Entities to the LP

Secured Lenders under the LP credit agreement and the Hedging Creditors and provides an
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additional $150 million in value which will be available for the unsecured creditors of the LP

Entities.

[6] The purchase price will consist of an amount in cash that is equal to the sum of the Senior

Secured Claims Amount (as defined in the AHC Asset Purchase Agreement), a promissory note

of $150 million (to be exchanged for up to 45% of the common shares of Holdco) and the

assumption of certain liabilities of the LP Entities.

[7] The Ad Hoc Committee has indicated that Holdco has received commitments for $950

million of funded debt and equity financing to finance the AHC Bid.  This includes $700 million

of new senior funded debt to be raised by Opco LP and $250 million of mezzanine debt and

equity to be raised including from the current members of the Ad Hoc Committee.

[8] Certain liabilities are excluded including pre-filing liabilities and restructuring period

claims, certain employee related liabilities and intercompany liabilities between and among the

LP Entities and the CMI Entities.  Effective as of the closing date, Opco LP will offer

employment to all full-time and part-time employees of the LP Entities on substantially similar

terms as their then existing employment (or the terms set out in their collective agreement, as

applicable), subject to the option, exercisable on or before May 30, 2010, to not offer

employment to up to 10% of the non-unionized part-time or temporary employees employed by

the LP Entities.

[9] The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of

compromise or arrangement between the LP Entities and certain unsecured creditors (the “AHC

Plan”).  In brief, the AHC Plan would provide that Opco LP would acquire substantially all of

the assets of the LP Entities.  The Senior Lenders would be unaffected creditors and would be

paid in full.  Unsecured creditors with proven claims of $1,000 or less would receive cash.  The

balance of the consideration would be satisfied by an unsecured demand note of $150 million

less the amounts paid to the $1,000 unsecured creditors.  Ultimately, affected unsecured creditors

with proven claims would receive shares in Holdco and Holdco would apply for the listing of its

common shares on the Toronto Stock Exchange.
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[10] The Monitor recommended that the AHC Asset Purchase Agreement based on the AHC

Bid be authorized.  Certain factors were particularly relevant to the Monitor in making its

recommendation:

- the Senior Lenders will received 100 cents on the dollar;

- the AHC Transaction will preserve substantially all of the business of

the LP Entities to the benefit of the LP Entities’ suppliers and the

millions of people who rely on the LP Entities’ publications each day;

- the AHC Transaction preserves the employment of substantially all of

the current employees and largely protects the interests of former

employees and retirees;

- the AHC Bid contemplates that the transaction will be implemented

through a Plan under which $150 million in cash or shares will be

available for distribution to unsecured creditors;

- unlike the Support Transaction, there is no option not to assume

certain pension or employee benefits obligations.

[11] The Monitor, the LP CRA and the Financial Advisor considered closing risks associated

with the AHC Bid and concluded that the Bid was credible, reasonably certain and financially

viable.  The LP Entities agreed with that assessment. All appearing either supported the AHC

Transaction or were unopposed.

[12] Clearly the SISP was successful and in my view, the LP Entities should be authorized to

enter the Ad Hoc Committee Asset Purchase Agreement as requested.

[13] The proposed disposition of assets meets the section 36 CCAA criteria and those set forth

in the Royal Bank of Canada v. Soundair Corp.1  decision.  Indeed, to a large degree, the criteria

1 [1991] O.J. 1137.
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overlap.  The process was reasonable and the Monitor was content with it.  Sufficient efforts

were made to attract the best possible bid; the SISP was widely publicized; ample time was given

to prepare offers; and there was integrity and no unfairness in the process.  The Monitor was

intimately involved in supervising the SISP and also made the Superior Cash Offer

recommendation.  The Monitor had previously advised the Court that in its opinion, the Support

Transaction was preferable to a bankruptcy.  The logical extension of that conclusion is that the

AHC Transaction is as well.  The LP Entities’ Senior Lenders were either consulted and/or had

the right to approve the various steps in the SISP. The effect of the proposed sale on other

interested parties is very positive.  Amongst other things, it provides for a going concern

outcome and significant recoveries for both the secured and unsecured creditors.  The

consideration to be received is reasonable and fair.  The Financial Advisor and the Monitor were

both of the opinion that the SISP was a thorough canvassing of the market.  The AHC

Transaction was the highest offer received and delivers considerably more value than the

Support Transaction which was in essence a “stalking horse” offer made by the single largest

creditor constituency.  The remaining subsequent provisions of section 36 of the CCAA are

either inapplicable or have been complied with.  In conclusion the AHC Transaction ought to be

and is approved.

Claims Procedure Order and Meeting Order

[14] Turning to the Claims Procedure Order, as a result of the foregoing, the scope of the

claims process needs to be expanded.  Claims that have been filed will move to adjudication and

resolution and in addition, the scope of the process needs to be expanded so as to ensure that as

many creditors as possible have an opportunity to participate in the meeting to consider the Ad

Hoc Committee Plan and to participate in distributions.  Dates and timing also have to be

adjusted.  In these circumstances the requested Claims Procedure Order should be approved.

Additionally, the Meeting Order required to convene a meeting of unsecured creditors on

June 10, 2010 to vote on the Ad Hoc Committee Plan is granted.

SISP Amendment

[15] It is proposed that the LP Entities will work diligently to implement the AHC Transaction

while concurrently pursuing such steps as are required to effect the Support Transaction. The
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SISP procedures must be amended.  The AHC Transaction which is to be effected through the

Ad Hoc Committee Plan cannot be completed within the sixty days contemplated by the SISP.

On consent of the Monitor, the LP Administrative Agent, the Ad Hoc Committee and the LP

Entities, the SISP is amended to extend the date for closing of the AHC Transaction and to

permit the proposed dual track procedure.  The proposed amendments to the SISP are clearly

warranted as a practical matter and so as to procure the best available going concern outcome for

the LP Entities and their stakeholders.  Paragraph 102 of the Initial Order contains a comeback

clause which provides that interested parties may move to amend the Initial Order on notice.

This would include a motion to amend the SISP which is effectively incorporated into the Initial

Order by reference.  The Applicants submit that I have broad general jurisdiction under

section 11 of the CCAA to make such amendments.  In my view, it is unnecessary to decide that

issue as the affected parties are consenting to the proposed amendments.

Dual Track and Sanction of Senior Lenders’ CCAA Plan

[16] In my view, it is prudent for the LP Entities to simultaneously advance the AHC

Transaction and the Support Transaction.  To that end, the LP Entities seek approval of a

conditional sanction order.  They ask for conditional authorization to enter into the Acquisition

and Assumption Agreement pursuant to a Credit Acquisition Sanction, Approval and Vesting

Order.

[17] The Senior Lenders’ meeting was held January 27, 2010 and 97.5% in number and 88.7%

in value of the Senior Lenders holding Proven Principal Claims who were present and voting

voted in favour of the Senior Lenders’ Plan.  This was well in excess of the required majorities.

[18] The LP Entities are seeking the sanction of the Senior Lenders’ CCAA Plan on the basis

that its implementation is conditional on the delivery of a Monitor’s Certificate.  The certificate

will not be delivered if the AHC Bid closes.  Satisfactory arrangements have been made to

address closing timelines as well as access to advisor and management time. Absent the closing

of the AHC Transaction, the Senior Lenders’ CCAA Plan is fair and reasonable as between the

LP Entities and its creditors.  If the AHC Transaction is unable to close, I conclude that there are

no available commercial going concern alternatives to the Senior Lenders’ CCAA Plan.  The

market was fully canvassed during the SISP; there was ample time to conduct such a canvass; it
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was professionally supervised; and the AHC Bid was the only Superior Offer as that term was

defined in the SISP.  For these reasons, I am prepared to find that the Senior Lenders’ CCAA

Plan is fair and reasonable and may be conditionally sanctioned.  I also note that there has been

strict compliance with statutory requirements and nothing has been done or purported to have

been done which was not authorized by the CCAA.  As such, the three part test set forth in the

Re: Canadian Airlines Corp.2 has been met.  Additionally, there has been compliance with

section 6 of the CCAA.  The Crown, employee and pension claims described in section 6 (3),(5),

and (6) have been addressed in the Senior Lenders’ Plan at sections 5.2, 5.3 and 5.4.

Conclusion

[19] In conclusion, it is evident to me that the parties who have been engaged in this CCAA

proceeding have worked diligently and cooperatively, rigorously protecting their own interests

but at the same time achieving a positive outcome for the LP Entities’ stakeholders as a whole.

As I indicated in Court, for this they and their professional advisors should be commended.  The

business of the LP Entities affects many people – creditors, employees, retirees, suppliers,

community members and the millions who rely on their publications for their news.  This is a

good chapter in the LP Entities’ CCAA story.  Hopefully, it will have a happy ending.

Pepall J.

Released: May 21, 2010

2 2000, A.B.Q.B. 442, leave to appeal refused 2000, A.B.C.A. 23, affirmed 2001, A.B.C.A. 9, leave to appeal to
S.C.C. refused July 12, 2001.
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C. CAMPBELL J.:

REASONS FOR DECISION

[1] This Application seeks approval of the Sale transaction and a Vesting Order to complete
the transfer of the control of the business of Grant Forest Products Inc. to the purchaser Georgia-
Pacific. The transaction is the culmination of the marketing process under the Companies'
Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended ("CCAA"), authorized by an
order of this Court dated June 25, 2009.

[2] Approval of the transaction is opposed by the Second Lien Lenders ("SLL")1 under an
Inter-Creditor Agreement (the “ICA”) of which Grant Forest is a party, on the basis that this
Court does not have jurisdiction to, in effect, convey real property assets located in the United
States.

1 The appearing party on this motion is the Agent for the Second Lien Lenders, also referred to in the materials as
Second Lien Creditors, hereinafter SLL.
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[3] An adjournment of the approval motion sought by the largest shareholder of Grant
Forest, seeking time for improvement of expressions of interest by others into bids, was not
granted. Consideration of the issues raised on this motion requires analysis of the many
similarities and few differences between the restructuring and insolvency processes in Canada
and the United States in cross-border transactions.

[4] For reasons that follow, I am satisfied that this Court does have jurisdiction and it is
appropriate to approve this complicated transaction. In order to deal with the objections raised, it
is necessary to outline the transaction in some detail, the particulars of which are summarized in
the Sixth Report of the Monitor.

[5] Grant Forest Products Inc. ("GFP"), an Ontario company, and certain of its subsidiaries
are privately owned corporations carrying on an Oriented Strand Board manufacturing business
from facilities located in Canada and the United States. The most common uses of the
companies' products are sheathing in the walls, floors and roofs in the construction of buildings
and residential housing.

[6] Two GFP mills are located in Ontario, one in Alberta (50% with Footner Forest
Products) and two in the counties of Allendale and Clarendon in South Carolina.

[7] The U.S. mills are owned indirectly through one of the Applicants, being the Grant
Partnership registered in the state of Delaware. At present, due to decreased demand, only one
Ontario mill and the Allendale mill in South Carolina are operating.

[8] The Applicants, being the parent GFP, its Canadian subsidiaries Grant Alberta Inc. and
Grant Forest Product Sales Inc., together with Grant U.S. holdings GP ("Grant U.S. Partnership")
and its related entities, obtained protection under the CCAA on June 25, 2009, when a stay of
proceedings was granted and Ernst and Young Inc. ("E&Y") was appointed Monitor. The Order
also approved the continuation of the engagement of a chief restructuring advisor.

[9] The Applicants have two levels of primary secured debt. The total debt obligations are
comprised of the following facilities:

First Lien Creditor Agreement

[10] As at May 31, 2009, the First Lien Lenders ("FLL")2 were owed the principal amount of
$399 million plus accrued interest of approximately $5.3 million pursuant to a credit agreement
dated October 26, 2005 and amended March 21, 2007. An additional $8.7 million was owed to
one or more of the FLL pursuant to interest rate swap agreements the liability of which was
secured to the FLL Agent.

2 Like the Second Lien Lenders, the First Lien Lenders appeared formally by their Agent, were sometimes referred
to as the First Lien Creditors and will be hereinafter referred to as the FLL.
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Second Lien Creditor Agreement

[11] The bank of New York Mellon ("BNY") as successor is the Agent for the SLL, to whom
as of May 31, 2009 was owed the principal amount of approximately $150 million plus accrued
interest of approximately $42 million pursuant to a credit agreement dated as of March 21, 2007
as amended as of April 30, 2009. GFP and the Grant U.S. Partnership are the borrowers under
the FLL Agreement with all related entities as guarantors of the FLL indebtedness. The Grant
U.S. Partnership is the borrower under the SLL Agreement with all related entities as guarantors
of the SLL debt.

[12] GFP and the Grant U.S. Partnership are in default under the FLL Agreement and the
Grant U.S. Partnership is in default under the SLL Agreement. Both the FLL and SLL Agents
hold various security in Canada over each of their respective property and assets.

Inter-Creditor Agreement

[13] The Applicants together with the entities related to the Grant U.S. Partnership, the FLL
and SLL are parties to an Agreement dated March 21, 2007, which among other things deals
with the relationship between the FLL security and the SLL security. Both the FLL and the SLL
rely on this Agreement in respect of the issue as between them, which affects priority over
assets.

The Marketing Process

[14] Prior to the filing that gave rise to the initial order, the Applicants had engaged a
financial advisor and an investment banking firm to advise on capital and strategic options to
address the Applicants' debt position and liquidity needs and to locate investors or sell the
business. While this process did not result in a transaction that could be implemented, the
Applicants were of the view that the business could be sold as a going concern or they could
sponsor a plan of arrangement to be consummated in CCAA proceedings. The Initial Order,
which has not been objected to since being granted on June 25, 2009, contained a six page
elaborate "Investment Offering Protocol" to provide interested parties with the opportunity to
offer to purchase the business and operations in whole or in part as a going concern or to offer to
sponsor a plan of arrangement of the Applicants or any of them.

[15] The three phases of the marketing process are described in detail in paragraphs 35 to 47
of the Sixth Report of the Monitor. The process, which commenced in July 2009, involved
contact with 91 potentially interested parties, narrowed to 13 who responded with expressions of
interest, with eight parties invited to phase Two to conduct further due diligence.

[16] At this phase, the interested parties were provided access to the Applicants' facilities,
advised of the bid process and had until August 30, 2009 to submit revised proposals. This was
subsequently extended to September 11, 2009 in order to accommodate due diligence
requirements, plant tour schedules and management meetings with the eight interested parties
who were to submit revised proposals on or before September 11, 2009.



4

[17] As reported by the Monitor, two of the bids were inferior by their terms or consideration
and three were within a similar range. As a result of due diligence items and closing conditions
which risked the completion of the transaction, revised bids were extended to October 2, 2009
for the three interested parties.

[18] As of October 16, 2009, 66 2/3% of the FLL debt and the Independent Directors
Committee voted in favour of the selection of the Georgia-Pacific bid, one of the world's leading
manufacturers and marketers of tissue, packaging, paper pulp and building products, to proceed
to Phase Three.

[19] As reported in the Fifth Report of the Monitor dated November 26, 2009, SLL who were
prepared to agree to certain confidentiality provisions were apprised on October 15 of the status
of the marketing process.

[20] An exclusivity agreement was reached with Georgia-Pacific on October 20, 2009, which
required the Applicants to refrain from seeking bids, responding to or negotiating with any party
other than Georgia-Pacific with respect to the items included in the bid of Georgia-Pacific during
a period of exclusivity which extended through a series of extensions to January 8, 2010, when
the parties finalized a purchase and sale agreement that is in the material filed with the Court.

[21] I accept the conclusion of the Monitor as set out in paragraph 56 of the Sixth Report:
56. It is the Monitor's view that the Marketing Process included a structured, fair, wide and effective canvassing

of the market as demonstrated by the following:
 a. contact by the Investment Offering Advisor of 91 interested parties comprising both financial and

strategic parties located in North America, South America, Europe and Asia;

 b. the execution of 32 NDAs by interested parties who were then granted access to review the Data
Room and the subsequent submission of 13 EOIs at the end of Phase 1;

 c. the EOIs of eight interested parties that were invited to participate in Phase II provided a value
range which was market derived and tested, and as such, supported the conclusion that the
consideration included in Georgia Pacific's bid reflected fair value;

 d. of the eight interested parties that were invited to Phase II, five submitted improved bids in respect
of consideration and/or closing conditions at the close of Phase II and of the three interested parties
that were invited through to Phase IIb, each party again improved its bid in terms of consideration
and/or closing conditions at the end of Phase IIb.

 e. the selection of Georgia Pacific to negotiate a PSA was based on a thorough analysis of all of the
financial and commercial terms presented in all of the bids, was recommended by the Monitor and
the CRA and was approved by the First Lien Lenders Steering Committee and the Independent
Directors Committee; and

 f. the Second Lien Lenders were consulted, and their views and questions were taken into account in
the final selection of Georgia Pacific.

[22] This approval motion was originally returnable on February 1, 2010; it was adjourned to
allow the parties to respond to two additional motions. The first, brought on behalf of the FLL,
seeks to add as "Additional Applicants" the U.S. entities directly related to the Grant U.S.
Partnership, "Grant NewCo LLC" and various Georgia-Pacific Canadian and U.S. entities.
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[23] The second motion, on behalf of the SLL, was to adjourn or dismiss the Approval
Vesting motion on the basis that this Court did not have jurisdiction to deal with the assets in the
United States that are the subject of the transaction and such assets would have to be dealt with
under Chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy Court
for the District of Delaware.

[24] On February 1 and on the adjourned date of February 8, counsel for Peter Grant Senior
sought a further adjournment to enable consideration of a recently received "offer." In its
Seventh Report the Monitor reported on receipt of a letter which expressed interest in the
Applicants' assets by a new "bidder." In its Report, the Monitor advised that in its opinion, the
expression of interest could be considered as no more than that and reported that it did not
comply with the Investment Offering Protocol.

[25] Counsel for the SLL sought and was granted access to the correspondence but Mr. Grant
was not, due to his involvement in a bid as per the terms of the Investment Offering Protocol.

[26] On February 5, with knowledge of the position taken by the SLL and the specifics of the
Georgia-Pacific agreement, another expression of interest was received by the Monitor and
brought to the attention of the Court. This expression of interest from a previous "bidder" whose
bid was rejected, sought to amend its previous position to accommodate the concern that the SLL
had with respect to the Georgia-Pacific agreement.

[27] The Court ruled that both of these expressions were no more than invitations to negotiate.
In neither case by their terms were they intended to create binding obligations until definitive
agreements were reached.

[28] The Applicants and those parties supporting the Georgia-Pacific agreement urged that the
integrity of the process would be compromised if further consideration were given to nothing
more than expressions of interest.

[29] It is now well established in insolvency law in Canada that once a process has been put in
place by Court Order for the sale of assets of a failing business, that process should be honoured,
excepting extraordinary circumstances.

[30] In Re Tiger Brand Knitting Co., [2005] O.J. No. 1259 (S.C.J.), I noted at para. 31 that
integrity of "process is integral to the administration of statutes such as the BIA and CCAA."

[31] The leading case in Ontario, which confirms the importance of integrity of process, is
Royal Bank of Canada v. Soundair Corp (1991), 7 C.B.R. (3d) 1, a decision of the Court of
Appeal for Ontario. At issue was the power of the Court to review a decision of a receiver to
approve one offer over another for the sale of an airline as a going concern. In reinforcing the
importance of integrity of process, the Court quoted from Anderson J. in Crown Trust Co. v.
Rosenberg (1986), 60 O.R. (2d) 87 at p. 92 adopted the following:

1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.
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2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which offers are obtained.

4. It should consider whether there has been unfairness in the working out of the process.

[32] In this case, numerous parties participated over a number of months in a complex process
designed to achieve not only maximum value of the assets of the business, but to ensure its
survival as a going concern for the benefit of many of the stakeholders.

[33] I am satisfied that to permit an "invitation" to reopen that process not only would destroy
the integrity of the process, but would likely doom the transaction that has been achieved.

Motion to Add Applicants

[34] The motion brought by the FLL Agent to add additional applicants was supported by the
original Applicants, the purchasers and the Monitor, and opposed by the SLL as part of the
objection to jurisdiction of this Court. The purpose of adding Additional Applicants was said to
be necessary to make the transaction effective.

[35] The transaction with Georgia-Pacific contemplates the transfer of certain assets that are
on terms as set out in the Agreement between GFP and related Canadian entities, and to the
Canadian purchaser (a Georgia-Pacific subsidiary) with the claims of any person against such
transferred assets attaching to the net proceeds received from the sale of such transferred assets.

[36] Additionally, the transaction contemplates that the partnership interests in Grant U.S.
Partnership will be surrendered and cancelled. Grant U.S. Partnership will issue new partnership
interests to the Georgia-Pacific U.S. purchaser vehicle and the additional purchaser.

[37] The aggregate consideration being paid by the Canadian purchaser for the transferred
assets and the U.S. purchasers for the Grant U.S. Partnership interests is $403 million, subject to
adjustment.

[38] Through the U.S. purchasers' acquisition of the purchasers' partnership interests, the U.S.
purchasers will acquire Grant U.S. Partnership, Southeast, Clarendon, Allendale, U.S. Sales,
Newco. It is urged that through this structure the Applicants will maximize the value of their
assets.

[39] The agreement and transaction require that the security previously granted by the
applicable U.S. applicants (the "Additional Applicants") in favour of the FLL and SLL and the
indebtedness and liability of the applicable Additional Applicants to them and the Lenders under
the FLL Agreement and the SLL Agreement be released and discharged upon closing of the
transaction.

[40] The position of the FLL, supported by the Applicants and the Monitor, is that the only
way in which the transaction can be accomplished with the price that the FLL and the Applicants
are prepared to accept is with the proposed structure that would include a transfer of the Grant
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U.S. Partnership interests as partnership interests, rather than a direct transfer of the assets of
Grant U.S. Partnership.

[41] The FLL, the Applicant and the Purchasers urge that without the tax benefit that arises
from the proposed structure, the Agreement of Purchase and Sale with Georgia-Pacific would
not have been completed.

Position of SLL

[42] The position of the SLL, both in opposing the motion to add Additional Applicants and
opposing Approval of the Sale, is that the relief sought is overly broad, inappropriate and would
have the effect of mandatory orders against U.S. parties which would extinguish U.S. security
over U.S. realty and personalty. The effect of the extinguishment is to absolve FLL of all forms
of liability when it is neither a CCAA debtor nor an officer of this Court.

[43] It is urged that there is no jurisdiction on which the FLL can seek an unlimited judicial
release. The FLL cannot add the SLL as a party for any purpose that is to seek avoiding prior
scrutiny in the U.S. courts of the merits of its actions and of the U.S. affiliates of the Original
Applicants and the SLL.3

[44] The SLL Agent asserts that the effect of the Application is to ask this Court, in the guise
of a motion in a CCAA proceeding concerning Canadian debtors, to allow it on behalf of U.S.
FLL to sue U.S. defendants for a final declaration of right and a mandatory injunction under the
Inter-Creditor Agreement that is governed by U.S. law and U.S. choice of forum.

[45] This is said to occur without delivering any originating process or meeting tests for the
exercise of jurisdiction of this Court over U.S. parties concerning U.S. property. SLL submits
that the FLL failed to provide any of the legal and procedural safeguards required by the Rules
of Civil Procedure to any foreign or proposed defendant.

[46] It is further urged that the ICA specifically provides the FLL with rights only upon the
sale of assets under section 363 of the U.S. bankruptcy code. Therefore, it is submitted, a motion
in a CCAA proceeding by the Original Applicants is not an appropriate forum for the resolution
of the interpretation of a contract between the U.S. non-parties that is to be decided under U.S.
law.

[47] The SLL also complain that engaging the term "center of main interest" with respect to
the U.S. affiliates is not a relevant question for this Court. Rather, it is a transparent attempt to
pre-empt a U.S. court from making a determination required under the U.S. Bankruptcy Code,
which may affect the standard of review afforded by the U.S. court upon any recognition
proceedings that the original Applicants may choose to bring before the U.S. court in the future.

3  It is to be noted that there is no existing U.S. action of which the Court was made aware by either the SLL or the
FLL.
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[48] Finally, it is suggested that what the FLL Agent seeks is contrary to the principles of
comity and the common law principle that a court should decide only matters properly before it
and necessary to its own decision.

[49] The evidence before the Court is that on completion of the transaction, there will be a
shortfall to the FLL on their debt and likely no recovery by the SLL on their debt. The SLL
suggest that a separate auction sale of the U.S. mills might achieve a better price for these assets.
There is no evidence before the Court to back up this assertion.

Inter-Creditor Agreement

[50] The ICA, which was entered into as of March 21, 2007, binds the GFP group of
companies, including Grant U.S. Partnership as well as the FLL and the SLL. The FLL and the
SLL rely on the Agreement in support of their respective positions.

[51] The stated purpose of the Agreement was to induce the FLL to consent to GFP incurring
the second lien obligations and to induce the FLL to extend credit for the benefit of GFP.

[52] By its terms and the definition of "bankruptcy code" in the ICA, the parties recognized
that the Canadian statutes, being the CCAA and the BIA, as well as the U.S. Bankruptcy Code,
might apply.

[53] Counsel for the SLL relies on clause 9.10 of the ICA definition of "Applicable Law,"
which provides: "this agreement and the rights and obligations of the parties hereunder shall be
governed by, and shall be construed and enforced in accordance with, the laws of the state of
New York."

[54] Accordingly, it is argued on behalf of the SLL that this Court should not have regard to
any issues as between the FLL and SLL, but rather leave those to be litigated as between those
parties in the State of New York.

[55] The position of the FLL is that a Court having jurisdiction over insolvency of a Canadian
entity might well be required to have regard to the ICA in dealing with legitimate and
appropriate insolvency remedies in Canada. In this regard, counsel notes that clause 9.7 of the
ICA identifies New York as a "non-exclusive" venue for disputes involving the Agreement.

[56] The position of the Applicants and those supporting the ICA is that this Court is being
asked to consider and approve a restructuring transaction in a process that has been overseen by
this Court, and which includes, inter alia, a comprehensive marketing process involving an
Ontario Court-appointed officer. This process has always expressly included the Applicants and
their subsidiaries and the business that the integrated corporate group operated in North America
from headquarters situated in Ontario.

[57] The Applicants submit it is appropriate for this Court to deal with issues raised under the
ICA between the FLL and SLL, where that is incidental to approval of this Canadian
restructuring transaction.
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[58] I am satisfied that the issues raised by the SLL are inextricably linked to the restructuring
of the Applicants and the completion of the transaction and as such are appropriate for
consideration by this Court.

[59] I am satisfied that, by operation of the Credit Agreement and ICA, the FLL are entitled to
exercise their remedies, which they propose to do in this motion by adding the Additional
Applicants as CCAA Applicants.  They may then release their security over the assets to be
transferred in connection with the exercise of their remedies and by doing so, the security of the
SLL over the Transferred Assets is automatically and simultaneously released.

[60] I am satisfied that the transaction, whereby Canadian assets are transferred to a Canadian
Georgia-Pacific subsidiary and the assets of the essentially GFP-owned partnership interests in
Grant U.S. Partnership are transferred to a newly created U.S. partnership by Georgia-Pacific,
would not have been possible without the tax advantages that are available as a result of the form
of this transaction.

[61] To suggest, as does the submission of the SLL, that the entire transaction is flawed
because the effect is a transfer of some assets in the United States without the sale process
envisaged in section 363 of the U.S. Bankruptcy Code, would be a triumph of form over
substance.

[62] I accept that the effect of the transaction may indirectly be a transfer of U.S. real property
assets and the release of a security over them of the SLL. The effect of the transaction is such
that the claims of local creditors of the business of the U.S. mills remain unaffected. The Court
was not apprised of any ordinary creditor other than the SLL that would be so affected.

Comity and U.S. Chapter 15

[63] Counsel for the SLL Agent objected to the use by the Applicants of the term COMI
(being Center Of Main Interest) in respect of this CCAA Application.

[64] I accept that the term COMI has only been formally recognized in amendments to the
CCAA, which came into effect in September 2009 after the filing of this Application. The term
has gained recognition in the last few years as cross-border insolvencies have increased,
particularly with the use of flexibility of the CCAA.

[65] Comity, as expressed by the Supreme Court of Canada in Morguard Investments Ltd. v.
De Savoye4, is "the recognition which one nation allows within its territory to the legislative,
executive or judicial acts of another nation." Comity balances "international duty and
convenience" with "the rights of (a nation's) own citizens... who are under the protection of its
laws."5

[66] Without in any way intending to intrude on the law of another jurisdiction, it is
appropriate to have a look at the plain wording of the ICA.

4 [1971] 2 S.C.R. 1077 at 1096
5 Ibid.
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[67] It is to be noted that there is no evidence put forward by the SLL Agent to suggest that
the position of the FLL in respect of the ICA is incorrect. The only response from the SLL
Agent is that the matter is not for this Court.

[68] The suggestion by the SLL is that the effect of the Order sought is to vest title in U.S.
assets. The FLL assert that all that is being done is the enforcement of their secured creditor
remedies and release of their security, which under the ICA has the effect of releasing the
security of the SLL.

[69] The FLL submit that Section 3.1 of the ICA recognizes the broad remedies available to
the FLL to enforce their security, using all the remedies of a secured creditor under the
Bankruptcy Laws of the U.S. including the CCAA, without consultation with the SLL. The
submission is further that the SLL are bound by any determination made by the FLL to release
its security. The SLL is to provide written confirmation on the FLL becomes the agent of the
SLL for that purpose.

[70] The relevant sections of the ICA are set out in Appendix A hereto. As noted above, the
position of the FLL is that they are exercising contractual remedies under the ICA.

[71] For the SLL, the argument is that this Court should not interfere with the obligation of
the FLL to commence proceedings in the appropriate jurisdiction (New York) to enforce its
obligations against the SLL. Neither the SLL nor the FLL has commenced New York actions.

[72] I am satisfied that this Court does have jurisdiction to provide the relief requested,
which is the product of the marketing process that was not only approved by this Court, but
not objected to by any party when it was initiated.6

[73] I do not accept the submission on behalf of the SLL that "the proposed CCAA
proceedings for the U.S. Affiliates are not proper CCAA proceedings at all, but are merely
proposed as a mechanism for Canadian vesting of U.S. assets."

[74] The relief sought is not merely a device to sell U.S. assets from Canada. This is a
unified transaction, each element of which is necessary and integral to its success. It is
properly a Canadian process.

[75] There are many instances in which Canadian courts have granted vesting orders in
relation to assets situated in the United States. Some of the orders are referred to in the factum
of the FLL, including Re Maax Corporation et al.,7 Re Madill Equipment Canada,8 Re ROL
Manufacturing (Canada) Ltd.,9 Re Biltrite Rubber Inc.10 and Re Pope and Talbot, Inc. et. al.11

6 Supplemental Initial Order, at paragraphs 8 and 24, Motion Record of the First Lien
Lenders' Agent, at pages 10 and 18
7 Re. Maax Corporation, unreported, Orders of the Superior Court of Quebec, TD Supplementary Brief of
Authorities, Tabs 1a-c; Order by the US Bankruptcy Court for the District of Delaware Granting Recognition and
Related Relief, TD Supplementary Brief of Authorities, Tab 1d.
8 Re Madill Equipment Canada, Case No. 08-41426, Distribution and Vesting Orders of the Supreme Court of
British Columbia; Order of the US Bankruptcy Court (Western District of Washington at Tacoma) Granting Motion
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[76] Decisions on both sides of the border have recognized that the United States and
Canada have a special relationship that allows bankruptcy and insolvency matters to proceed
with relative ease when assets lie in both territories. As the U.S. Bankruptcy Court for the
Southern District of New York acknowledged in ABCP's Metcalfe & Mansfield Alternative
Investments et al,.12 both systems are rooted in the common law and share similar principles
and procedures.  Bankruptcy proceedings in the United States acknowledge international
proceedings and work alongside, rather than over, foreign matters. Chapter 15 of the U.S.
Bankruptcy Code exemplifies this in its foreign bankruptcy proceedings: "the court should be
guided by principles of comity and cooperation with foreign courts."13

[77] In the cross-border case of Re Muscletech Research and Development Inc,14 COMI
was found to be in Canada despite factors indicating the U.S. would also be a suitable
jurisdiction. Particularly, most of the creditors were located in the U.S., as was the revenue
stream.  Most of the major decisions regarding the company were made in Canada, its
directors and officers were located in Ontario, banking was done in Ontario, etc. Justice Farley
noted the positive relationship between Canada and the U.S. and credited this relationship to
the adherence to comity and common principles.  Judge Rakoff, presiding over the Chapter 15
proceedings, agreed with Farley J.'s endorsement, specifically noting that the factors outlined
in the Canadian endorsement persuaded him over the factors in favour of U.S. COMI. Farley J.
noted at paragraph 4 of his endorsement, and Judge Rankoff implicitly agreed, that "the courts
of Canada and the U.S. have long enjoyed a firm and ongoing relationship based on comity
and commonalities of principles as to, inter alia, bankruptcy and insolvency."

[78] As noted by counsel for the SLL at paragraph 44 of their factum:
Courts routinely enforce Canadian judgments in banluptcy, respecting our similar common law traditions
including our respect for comity and restraint. In enforcing the decision of this Honourable Court in Metcalfe
& Mansfield Alternative Investments et al., ("ABCP") the US Bankruptcy Court for the Southern District of
New York, wrote:

The U.S. and Canada share the same common law traditions and fundamental principles
of law. Canadian courts afford creditors a full and fair opportnity to be heard in a manner
consistent with standards of U.S. due process. u.s. federal courts have repeatedly granted
comity to Canadian proceedings. United Feature Syndicate, Inc. v. Miler Features

Authorizing Sale of Assets, TD Supplementary Brief of Authorities, Tab 2.
9 Re. ROL Manufacturing (Canada) Ltd., et al., unreported, Order of the Quebec Superior Court (Commercial
Division) Approving the Sale of the PSH Division, TD Supplementary Brief of Authorities, Tab 3a; Order of the US
Bankruptcy Court, Southwestern District of Ohio, Authorizing and Approving Sale of PSH Division, TD
Supplemental Brief of Authorities, Tab 3c.
10 Re Biltrite Rubber Inc., Case No. 09-31423 (MAW), Sale Approval and Vesting Order and Distribution Order of
the Ontario Superior Court of Justice, TD Supplemental Brief of Authorities, Tabs 4a-b; Order of the US Bankruptcy
Court for the Northern District of Ohio Western Division Enforcing the Orders of the Ontario Court, TD
Supplementary Brief of Authorities, Tab 4c.
11 Re. Pope and Talbot, Inc. et al., Case No. 08-11933 (CSS), Orders of the US Bankruptcy Court for the District of
Delaware, TD Supplementary Brief of Authorities, Tab 5.
12 United States Bankruptcy Court (S.D.N.Y.), Case No. 09-16709, January 5, 2010, Martin Glenn J.
13 Metcalfe at 18
14 . (2006) 19 C.B.R. (5th) 54 (Muscletech), titled Re RSM Richter Inc. v. Aguilar 2006 U.S. Dist. LEXIS 57595
(S.D.N.Y.) (Re RSM Richter)
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Syndicate, Inc., 216 F. Supp. 2d 198, 212 (S.D.N.Y. 2002) ("There is no question that
bankruptcy proceedings in Canada-a sister common law jurisdiction with procedures akin
to our own-are entitled to comity under appropriate circumstances.") (internal quotation
marks and citations omitted); Tradewell, Inc. v. American Sensors Elecs., Inc., No. 96
Civ. 2474(DAB), 1997 WL 423075, at *l n.3 (S.D.N.Y. 1997) ("It is well-settled in
actions commenced in New York that judgments of the Canadian courts are to be given
effect under principles of comity.") (internal quotation marks and citation omitted);
Cornjeldv. Investors Overseas Servs., Ltd., 47l F. Supp. 1255, l259 (S.D.N.V. 1979)
("The fact that the foreign country involved is Canada is significant. It is wellsettled in
New York that the judgments of the Canadian courts are to be given effect under
principles of comity. Trustees in bankruptcy appointed by Canadian courts have been
recognized in actions commenced in the United States. More importantly, Canada is a
sister common law jurisdiction with procedures akin to our own, and thus there need be
no concern over the adequacy of the procedural safeguards of Canadian proceedings.")
(internal quotation marks and citations omitted)15

[79] MAAX Corporation (MAAX) provides some assistance on the U.S. treatment to CCAA
proceedings in asset sales.  The salient elements in MAAX included the fact that the sale was
conducted prior to entering CCAA protection, only the Canadian entity ultimately sought
protection under the Act and no concurrent U.S. proceedings were initiated at first. The
MAAX companies operated extensively in the U.S. and internationally, and were eventually
brought into the U.S. via Chapter 15. The Canadian court approved the move into the U.S. and
granted the sale.  While there were some operating companies based almost solely in the U.S.
(opening bank accounts to qualify under the CCAA, as was done in the present case), the U.S.
Bankruptcy Court looked at the entity as a whole and granted the petition.16 The American
court approved of a flexible approach to the U.S. asset sale, allowing it to go forward without
a competitive bidding process, stalking horse or auction.

[80] One of the essential features of the orders sought is the requirement that recognition be
sought and obtained in the U.S. Bankruptcy Court, pursuant to Chapter 15 of that Code, of the
Orders sought in this Court, including the adding of Additional Applicants.

[81] I am satisfied that if there is a valid objection by the SLL, it is appropriately made in
the U.S. Bankruptcy Court at a hearing to recognize this Order. I do not accept the proposition
that this Court, by making the Order sought, would usurp a determinative review by the U.S.
Court should it be found necessary.

[82] Given the purpose and flexibility of the CCAA process, it is consistent with the
jurisdiction of this Court to add the Additional Applicants for the appropriate purpose of
facilitating and implementing the entire transaction, which is approved.

Conclusion

[83] For the foregoing reasons, I am satisfied:

1. That it is not appropriate to re-open the Marketing Process;

15 See footnote 12, supra.
16 In re MAAX Corp., et al., No. 08-11443 (Bankr. D. Del. Aug. 6, 2008)
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2. That this Court does have jurisdiction to consider a sale transaction that
incidentally does affect assets of a Canadian company in the United States;

3. That in all the circumstances it is appropriate to approve the proposed transaction.

                       C. CAMPBELL J.
Released:



Appendix A

Applicable Provisions of the Inter-Creditor Agreement

Section 3.1
Until the Discharge of First Lien Obligations has occurred, whether or not any Insolvency or
Liquidation Proceeding has been commenced by or against the Company or any other Grantor,
subject to Section 3.1(a)(1), the First Lien Collateral Agent and the other First Lien Claimholders
shall have the right to enforce rights, exercise remedies (including set-off and the right to credit bid
their debt) and make determinations regarding the release, disposition, or restrictions with respect to
the Collateral without any consultation with or the consent of the Second Lien Collateral Agent or
any other Second Lien Claimholder…

Section 5.1(a)
If in connection with the exercise of the First Lien Collateral Agent's remedies in respect of the
Collateral provided for in Section 3.1, the First Lien Collateral Agent, for itself or on behalf of any
of the other First Lien Claimholders, releases any of its Liens on any part of the Collateral or
releases any Grantor from its obligations under its guaranty of the First Lien Obligations in
connection with the sale of the stock, or substantially all the assets, of such Grantor, then the Liens,
if any, of the Second Lien Collateral Agent, for itself or for the benefit of the Second Lien
Claimholders, on such Collateral, and the obligations of such Grantor under its guaranty of the
Second Lien Obligations, shall be automatically, unconditionally and simultaneously released...

…The Second Lien Collateral Agent, for itself or on behalf of any such Second Lien Claimholders,
promptly shall execute and deliver to the First Lien Collateral Agent or such Grantor such
termination statements, releases and other documents as the First Lien Collateral Agent or such
Grantor may request to effectively confirm such release.

Section 5.1(c)
Until the Discharge of First Lien Obligations occurs, the Second Lien Collateral Agent, for itself and
on behalf of the Second Lien Claimholders, hereby irrevocably constitutes and appoints the First
Lien Collateral Agent and any  officer or agent of the First Lien Collateral Agent, with full power of
substitution, as its true and lawful attorney-in-fact with full irrevocable power and authority in the
place and stead of the Second Lien Collateral Agent or such holder or in the First Lien Collateral
Agent's own name, from time to time in the First Lien Collateral Agent's discretion, for the purpose
of carrying out the terms of this Section 5.1, to take any and all appropriate action and to execute any
and all documents and instruments which may be necessary to accomplish the purposes of this
Section 5.1, including any endorsements or other instruments of transfer or release.
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CITATION: TBS Acquireco Inc. (Re), 2013 ONSC 4663
COURT FILE NO.: CV-13-10018-00CL

DATE: 20130710

SUPERIOR COURT OF JUSTICE  ONTARIO

COMMERCIAL LIST

RE:
ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT TO TBS ACQUIRECO INC., THE BARGAIN! SHOP
HOLDINGS INC. and TBS STORES INC.

BEFORE: D. M. Brown J.

COUNSEL: A. Merskey and D. Pearlman, for the Applicants, TBS Acquireco Inc., The
Bargain! Shop Holdings Inc. and TBS Stores Inc.

M. Laugesen, for Wells Fargo Capital Finance Corporation Canada

J. Sirivar, for BlackRock Kelso Capital Corporation

L. Galessiere, for Loblaw Properties Ltd., OPB Realty Inc. and Highland Park
Shopping Centre Inc.

E. Lamek, for the Monitor

D. Yiokaris, A. Scotchmer and J. Harnum, for Certain Terminated Employees

HEARD: July 9, 2013

REASONS FOR DECISION

I. Motions in a CCAA proceeding to approve a sale, assign contracts and appoint
representative counsel for terminated employees

[1] On February 26, 2013, this Court made an order granting the application of TBS
TBS certain of its direct Canadian subsidiaries, The Bargain! Shop

TBSHI , for relief under the
Creditors Arrangement Act CCAA Initial Order Ernst &
Young Inc. as monitor.  The applicants operate a chain of general merchandise retail stores under

communities across Canada.
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[2] In previous orders this Court approved a sale and investment solicitation process
had decided to divest as

part of their restructuring under the CCAA process.

[3] The applicants moved for (i) approval of the transaction with BlackRock Kelso Capital
Corporation contemplated pursuant to an agreement of purchase and sale dated as of June 10,
2013 between the applicants, as sellers, and BlackRock Kelso, or its designate, as purchaser (the
Transaction ought approval under section 11.3 of the CCAA for the

assignment of certain Acquired Store Leases and Designated Contracts.

[4] In addition, Ms. Lucy Zita, a former employee of the applicants, moved for an order
appointing her as a representative of terminated employees of the applicants, appointing
representative counsel and requiring that the legal fees incurred on behalf of such terminated
employees to ensure maximum recovery under the Wage Earner Protection Program Act be paid
out of some of the proceeds of the BlackRock Kelso transaction.

[5] Yesterday morning I granted the the
Terminated Employees, with these written Reasons to follow.

II. The BlackRock Transaction

[6] Section 36(1) of the CCAA governs: see, also, Re White Birch Paper Holding Company,
[2010] Q.J. No. 10469, paras. 48-49.

[7] Proper notice of this approval motion was given to all interested parties by service of
those on the service list, including secured creditors who were likely to be affected by the
proposed sale.  No interested party opposed the relief sought.  The senior secured creditor, Wells
Fargo Capital Finance Corporation Canada,

A. The sale process

[8] By order made April 25, 2013, this Court approved the SISP.  The approved process
permitted a secured lender to make a credit bid.

[9] Both the applicants and the monitor filed detailed evidence describing the steps taken
during the SISP.  In addition to utilizing a standard solicitation/confidentiality
agreement/electronic data room due diligence marketing process, the applicants, after
consultation with the Monitor, established a special SISP Committee comprised of senior
management which assisted the Monitor in administering the SISP without the need for

boards were related, had expressed interest in submitting an offer under the SISP, or otherwise
were involved with potential SISP participants.

[10] The evidence filed disclosed that the applicants followed the SISP procedures approved
by this Court.
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[11] The Monitor reported that in its view the timelines in the SISP were commercially
reasonable and all interested parties had a reasonable opportunity to participate in the SISP and
to submit an offer.

[12] I conclude that the process leading to the proposed sale was reasonable in the
circumstances, the securing of court approval of the SISP enabled creditors to comment on the
sale process chosen, and the Monitor supported and actively participated in the process leading
to the proposed sale.

B. The BlackRock Transaction

[13] By the bid deadline the applicants had received two bids: a financing offer from a
Toronto asset-based lender that was subject to further due diligence and negotiation and the
BlackRock Kelso going-concern offer.  Eric Claus, President of the applicants, deposed the

numerous stakeholders, including approximately 1,800 employees, landlords for 165 locations
Transaction

Monitor is satisfied that the consideration to be received for the assets is fair and reasonable in

[14] Under the Transaction, a subsidiary of BlackRock Kelso will purchase substantially all of
 165

purchaser will offer employment to all employees of the applicants, save for those who worked
at stores that have been closed or liquidated, and will offer employment to all senior management
of the applicants.  The purchase price contains several components:

(i)
approximately $20 million;

(ii)
save for about $500,000;

(iii) The pu
pursuant to a Funding and Transition Agreement, including a commitment to fund
certain Priority Payables ($1.2 million) and CCAA Completion Costs ($1.8 million).
The Priority Payables consist largely of unremitted HST and PST and a cash
collateralization of the administrative reserve; and,

(iv) The assumption by the purchaser of certain obligations of the applicants to its
employees and customers, including ordinary course of business obligations to
employees who accept employment with the purchaser, obligations under the
Acquired Store Leases and Designated Contracts, and honouring gift cards and
certificates and obligations incurred post-filing in connection with open purchase
orders and goods in transit (all estimated at approximately $3.6 million).
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The BlackRock Agreement of Purchase and Sale contains certain conditions, including the
obtaining of all consents necessary for the assignment of Acquired Store Leases and Designated
Contracts (largely IT service and equipment rental contracts).

[15]
unsecured creditors for amounts owing prior to the commencement of this CCAA proceeding.

[16] In light of the credit bid component of the BlackRock offer, the Monitor obtained
security opinions from its legal counsel concerning the validity, perfection and enforceability of
the BlackRock Kelso security. andard qualifications
and assumptions, the security opinions conclude that the BlackRock Kelso security is valid and
enforceable, and is properly perfected in each of the Reviewed Provinces where the security is

 The priority of security between BlackRock Kelso
and Wells Fargo is subject to an intercreditor agreement.

[17]
all stakeholders of the Applicants, including their creditors, employees, suppliers and other
stakeholders as opposed to a liquidation under a bankruptcy, as well as to ensure the continued

C. Analysis

[18] Based upon my review of the evidence, the BlackRock Transaction should be authorized.
The SISP was approved by this Court and was followed.  The applicants seek approval of the
superior bid.  Although the transaction only will offer consideration to secured creditors, it will
see the continuation of a substantial portion
ownership of the purchaser, with the preservation of approximately 1,800 jobs and the
continuation of 165 store leases: Nortel Networks Corp. (Re) (2009), 55 C.B.R. (5th) 229 (Ont.
S.C.J.), para. 47.  I therefore authorize the BlackRock Transaction under CCAA s. 36.

III. Assignment of Acquired Store Leases and Designated Contracts

[19]
secure the consents of the landlords to the assignment to the purchaser of the store leases for the

secure the consents of the counterparties to several IT servicing and equipment rental contracts,
the so-called Designated Contracts.  As part of the dealings with the landlords and contract
counterparties, the applicants, with the assistance of the Monitor, sought to identify the amount
of the cure costs owing in respect of each location or contract.  Detailed information packages
were sent to each landlord and contract counterparty, and negotiations ensued.

[20]
consents to the assignment of leases, out of the proposed 165 locations.  Agreements on cure
costs have been reached, but a few landlords have not delivered consents.  However, those
landlords did not oppose the assignment of their leases to the purchaser.

[21] The Monitor reports that if consents to assign leases were not received before the hearing,



- Page 5 -

C  to the proposed Approval and Vesting Order
identified the cure cost amount for each

[22] As to the Designated Contracts, the applicants have resolved issues with the
counterparties to a sufficient extent that those counterparties which have not signed consents do
not oppose the relief sought by the applicants.
Contracts be assigned to the Purchaser by the court at the agreed cure costs amount or, failing

  Schedule

cure cost amount for each.

[23] The Monitor approves of the proposed assignment of the Acquired Store Leases and
Designated Contracts to the purchaser:

Absent the assignment to the Purchaser, the applicable leases and Designated Contracts
would be disclaimed pursuant to the provisions of the CCAA and the inventory at that
location would be liquidated, the employees would be terminated and the relevant store
would be closed.  The Purchaser, a wholly-owned subsidiary of BlackRock Kelso, has the
financial resources necessary to carry out the obligations under the Acquired Store
Leases, Acquired Option Store Leases and the Designated Contracts.  Since the Purchaser
will be continuing to carry on the real business operated by the Applicants and will be in
a stronger financial position than the Applicants given the reduced debt and closing of

ore
Leases and Acquired Option Stores Leases to the Purchaser, together with the Designated
Contracts.

[24] At the hearing, agreement was reached between the applicants and certain of the
landlords on language dealing with the rights of a counterparty to a Lease or Designated Contract
to exercise any right or remedy in respect of any non-monetary default under the contract.  The
agreed upon language now forms paragraph 6 of the Approval and Vesting Order which reads:

THIS COURT ORDERS that no counterparty to an Acquired Premises Lease, or
Designated Contract shall terminate a Scheduled Contract as against the Purchaser as a

no counterparty shall terminate a Scheduled Contract as against the Purchaser as a result
of the Applicants having breached a non-monetary obligations unless such non-monetary
breach arises or continues after the Scheduled Contract is assigned to the Purchaser, such
non-monetary default is capable of being cured by the Purchaser and the Purchaser has
failed to remedy the default after having received notice of such default pursuant to the
terms of the applicable Scheduled Contract. For clarification purposes, no counterparty
shall rely on a notice of default sent to the Applicants to terminate a Scheduled Contract
to terminate the Scheduled Contract as against the Purchaser.

[25] Section 11.3 of the CCAA governs on this issue.  I am satisfied that the applicant has
given notice of its request to seek a court-authorized assignment of the Acquired Store Leases
and Designated Contracts to every party to such agreements.  As noted above, the Monitor
approves the proposed assignments.  The evidence disclosed that the purchaser would be able to
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perform the obligations under the contracts, and I think the large number of consents received by
the applicants from the landlords attested
score, as did the lack of any opposition at the hearing to the sought assignments.  In those
circumstances, it would be appropriate to assign the rights and obligations to the purchaser under
the Acquired Store Leases and Designated Contracts.  That would result in the continuation of
business in the greatest number of stores and the continued employment of the greatest number
of people.  Finally, the identification in the Approval and Vesting Order of the cure amounts
required to be paid to the counterparties on the assignment of the contracts indicates that all
monetary defaults will be remedied on or before closing, save for those arising by reason only of

failure to perform a non-monetary obligation: CCAA, s. 11.3(4).  Consequently, I granted the
assignment order sought by the applicants.

IV. Appointment of representative counsel

A. The request and the context

[26] Lucy Zita had been a long-term employee of the applicants.  Her employment was
terminated shortly after this CCAA proceeding was commenced.

[27] Ms. Zita deposed that since the commencement of this proceeding the applicants have
closed about 66 Bargain! Shop stores and terminated between 450 and 650 employees.  From

een
working on a part-time basis.  Ms. Zita stated that there are substantial severance and termination
pay amounts owing to those former employees.  She deposed that the terminated employees
would be entitled to payments for eligible wages under the Wage Earner Protection Program
Act WEPPA

[28] Given that eligibility for payments under WEPPA arises on the bankruptcy or

receivership takes place as soon as possible so that we can apply for and receive WEPP

people and have to look for another job, it is hard to raise money to hire a lawyer and we do not
have any ext
employees who have claims against the applicants arising out of their employment with them and
seeks the appointment of the firm of Koskie Minsky LLP as representative counsel to act in this
proceeding.  Her motion contemplated that Koskie Minsky would provide legal advice to
employees on employment claims, set up a hotline for employees/former employees answered by
trained staff, set up an information webinar for the employees, ensure that a timely bankruptcy
occured so that employees could receive their WEPPA payments, calculate and verify severance
claim calculations to ensure maximum WEPPA recovery, assist employees in completing
WEPPA claims and secure payment of WEPPA claims.

[29] Ms. Zita requests that the funds for representative counsel be paid out of the CCAA
Completion Costs which form part of the consideration contained in the BlackRock Kelso APA.
At the hearing, proposed representative counsel requested that up to $125,000 from the CCAA
Completion Costs be authorized for its work.
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[30] The applicants opposed the motion submitting that no need had been demonstrated for
the appointment of a representative and representative counsel to deal with the identified
employment issues.

[31] Coun
of each day; all receipts are swept into an account established under one of their borrowing
facilities.  As a result, the applicant companies have no money to fund a representative counsel
and any funding would have to come from part of the purchase price consideration under the

Transition Agreement which forms part of the Transaction, funding advances by the purchaser
under that agreement, which will include advances to pay CCAA Completion Costs, are to be
held in a Funding Account under the control of the Monitor.  Sections 4.5 and 4.6 of the Funding
and Transition Agreement provide that if any excess funds (as defined in that agreement) remain
in the Funding Account either on a weekly basis or at the termination of that agreement, then
they are to be returned to the purchaser.  Since the Funding and Transition Agreement therefore
creates a contractual obligation to use funds advanced by the purchaser for specified purposes,
including the CCAA Completion Costs, the Monitor submitted it would not be appropriate for
this Court to require that they be used for other purposes.

[32]
bankruptcy following the completion of the transition of operations to the purchaser, likely
sometime in August, and at that time the Trustee will become responsible  to deal with WEPPA
claims as specified in section 21 of the WEPPA and its accompanying regulations.  The Monitor
submitted that there was no need to appoint a representative counsel to perform that work.

B. Analysis

[33] A few months after Nortel Networks Corporation filed under the CCAA, several motions
were brought to appoint representative counsel for pensioners, former employees and current
employees of the applicant companies.  The monitor in that proceeding supported the
appointment of representative counsel in light of the large number of former employees of the
applicants because:

former employee claims may require a combination of legal, financial, actuarial and
advisory resources in order to be advanced and that representative counsel can efficiently
co-ordinate such assistance for this large number of individuals.1

[34] In that case the Court appointed representative counsel.  It did so because it agreed with
the following submissions made by one of the proposed representative counsel:

In the KM factum, it is submitted that employees and retirees are a vulnerable group of
creditors in an insolvency because they have little means to pursue a claim in complex
CCAA proceedings or other related insolvency proceedings.  It was further submitted that

1 Nortel Networks Corporation, 2009 CanLII 26603 (Ont. S.C.J.), para. 7.
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the former employees of Nortel have little means to pursue their claims in respect of
pension, termination, severance, retirement payments and other benefit claims and that
the former employees would benefit from an order appointing representative counsel.  In
addition, the granting of a representation order would provide a social benefit by assisting
former employees and that representative counsel would provide a reliable resource for
former employees for information about the process. The appointment of representative
counsel would also have the benefit of streamlining and introducing efficiency to the

.2

[35] Representative counsel for former employees and retirees also was appointed in the
Canwest CCAA proceeding.3  Again, the motion for such an appointment was brought only a few
months following the making of the initial order under the CCAA and before the Court was asked
to approve any sale or plan.  As the Court observed in that case:

risdiction to make a representation order and such orders
have been granted in large CCAA proceedings.  Examples include Nortel Networks Corp.,
Fraser Papers Inc., and Canwest Global Communications Corp. (with respect to the
television side of the enterprise)...

Factors that have been considered by courts in granting these orders include: the
vulnerability and resources of the group sought to be represented; any benefit to the
companies under CCAA protection; any social benefit to be derived from representation
of the group; the facilitation of the administration of the proceedings and efficiency; the
avoidance of a multiplicity of legal retainers;  the balance of convenience  and whether it
is fair and just including to the creditors of the Estate; whether representative counsel has
already been appointed for those who have similar interests to the group seeking
representation and who is also prepared to act for the group seeking the order; and the
position of other stakeholders and the Monitor.4

[36] I accept the principles set out in the Nortel and Canwest cases, but their application to the
specific facts of this case leads to a different result.  The present CCAA proceeding does not bear
the degree of complexity as did those in Nortel and Canwest.  A SISP process was approved by
this Court back on April 25, 2013, a fair sales and marketing process was run, and it resulted in
only one going-concern offer to purchase.  Under that Transaction, no sales proceeds will be
available for unsecured creditors.  From the evidence filed in this Court, that was the best result
achievable under the particular circumstances of these applicant companies.  This representation
motion has been brought only at the end of that process.

[37] While the loss of a job by any person is devastating to that person, the remedies available
to a terminated employee are defined in the law.  In the present case no money will be available
for pre-filing unsecured claims.  The Monitor submitted that a bankruptcy will follow upon the

2 Ibid., para. 13, emphasis added.
3 Canwest Publishing Inc., 2010 ONSC 1328.
4 Ibid., paras. 20 and 21.
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completion of the transition of business operations to the purchaser, and WEPPA claims can be
advanced at that time.  Given that WEPPA imposes duties on a trustee in respect of such claims, I

- could
bring to the employment-related claims process at this very late stage of this proceeding.  In
addition, counsel for the Monitor indicated that the Monitor had committed to completing the
bankruptcy proceeding for about $50,000, a much lower amount than that sought for
representative counsel.  Finally, the applicant companies have no money to fund representative
counsel.  To fund representative counsel out of the contractual CCAA Completion Costs portion
of the purchase price would result in the purchaser underwriting the legal fees of one class of
unsecured creditors.  In light of the duties imposed on a trustee to deal with WEPPA claims, I do
not regard as fair the proposal of the moving party that the Court, in effect, amend the proposed
agreement of purchase and sale - following its submission in a court-approved SISP and
following its conditional acceptance by the applicants - to use part of the purchase price for such
a purpose.  Consequently, I dismissed the motion brought by the Terminated Employees.

V. Other matters

[38] I approved Eleventh Report.

[39] A few hours after the hearing I signed the formal order granting the motion brought by
the applicant companies.

D. M. Brown J.

Date: July 10, 2013
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I.  Introduction

[1] Enmax Power Corporation (Enmax) appeals a determination that Remington Development
Corporation (Remington) was the assignee of certain agreements which granted Enmax the right to
operate transmission lines on certain lands and that Remington was entitled to issue a notice
terminating Enmax’s interest in accordance with the agreements. The transmission lines in question
represent two of the main feeds for supplying electricity to downtown Calgary and are located on
lands known as the “Interlink Lands”.

[2] The determination was made pursuant to an order granted under rule 7.1 of the Rules of
Court which directed that the following Stated Issues be decided:

(a) is the purported assignment of any of the relevant Transmission
Agreements from [the Canadian Pacific Railway Company] to
Remington valid, binding and enforceable as against Enmax?

(b) was Remington entitled to issue a notice terminating Enmax’s
rights, benefits and privileges under and pursuant to one, some or all
of the relevant Transmission Agreements?

[3] The order also stayed the balance of the action pending disposition of the Stated Issues, any
appeals and any subsequent determination by the Alberta Utilities Commission (AUC) whether some
or all of the Transmission Lines would be relocated from the Interlink Lands. It further directed that
if the Stated Issues were resolved in favour of Remington, Enmax would be directed to make an
application before the AUC to remove the Transmission Lines from the Interlink Lands and none
of the Transmission Lines would be removed or relocated in the absence of an order by the AUC.

II. Relevant Facts

[4] The trial judge set out detailed facts in his reasons at Remington Development Corporation
v Enmax Power Corporation, 2011 ABQB 694 (available on QL) at paras 2 - 20. The facts can be
briefly summarized.

[5] In 1948, CPR granted Calgary Power Ltd. (Calgary Power) the right to place electrical
towers and string wires on and over CPR’s property, the Interlink lands. The agreement imposed a
number of obligations on Calgary Power mainly for the benefit of CPR. The agreement provided for
its termination as follows:

9. That this Agreement may be terminated at any time by either party
giving to the other party three (3) months notice in writing, and on
the day so named in such notice, this Agreement shall terminate, and
all rights, obligations and privileges thereunder shall come to an end,
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except the obligation of the Applicant to remove the said towers and
wires and the right of the Railway Company to do so in the event of
the failure of the Applicant to remove said towers and wires as
hereinafter provided.

10. And that upon the termination of this Agreement, the Applicant
shall remove the said towers and wires from the property of the
Railway Company at its own expense, and shall make good any
damage caused to the property of the Railway Company by such
removal. Provided that if the said towers and wires are not removed
by the Applicant within the period of one month from the date of
such termination, then the Railway Company may remove them at the
expense of the Applicant, or permit them to remain, in which latter
case, the Applicant shall be deemed to have abandoned them, and the
said towers and wires shall then become the property of the Railway
Company.

[6] In 1970, CPR and the City, the successor to Calgary Power, executed a further agreement
allowing the City to install more poles and wires on the Interlink Lands. The 1970 agreement
imposed similar obligations as the 1948 agreement. Three clauses provided for termination of the
agreement as follows:

10. That the Applicant shall not assign or sublet or dispose of this
Agreement, or the rights and privileges hereby granted or any part
thereof, without the written consent of the Railway Company first
had and obtained.

11. That this Agreement shall become effective on the date hereof
and shall remain in force until terminated by either party hereto as
hereinafter provided. Either party hereto may at any time terminate
this Agreement by giving to the other party notice in writing of its
intention so to do and naming in such notice a day, at least three (3)
months after the giving of such notice upon which this Agreement
shall terminate, and upon the day so named in such notice this
Agreement shall terminate. Provided, however, that should the
Applicant make default at any time in the payment of the rent hereby
reserved or fail or neglect at any time to fully observe, perform and
keep all of the covenants, terms and conditions on its part herein
contained, then the Railway Company may forthwith terminate this
Agreement by notifying the Applicant in writing accordingly.
Provided further, that notwithstanding the termination of this
Agreement in any manner herein provided for, that the Applicant
shall be and remain liable to the Railway Company for all payments
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due and obligations and liabilities incurred hereunder up to the date
of such termination and for the fulfilment of all obligations herein
contained on the part of the Applicant to be observed or performed
upon or after such termination.

12. And that upon the termination of this Agreement, the Applicant
shall remove the said poles, wires and works of the Applicant from
the lands and property of the Railway Company at its own expense,
and shall make good any damage caused to the lands and property of
the Railway Company by such removal. Provided that if the said
poles, wires or works are not removed by the Applicant within the
period of one month from the date of such termination, then the
Railway Company may remove them at the expense of the Applicant,
or permit them to remain, in which latter case, the Applicant shall be
deemed to have abandoned them, and the said poles, wires and works
shall then become the property of the Railway Company.

[7] In 1997, the City assigned the 1948 and 1970 agreements to Enmax with the consent of CPR.

[8] In 2002, Remington purchased three CPR properties including the Interlink Lands.
Remington intended to develop the properties into an office, retail, entertainment and residential site.
When Remington sought to subdivide and develop the lands, Enmax took the position that
Remington required Enmax’s approval for changes which could affect Enmax’s installations.
Remington disagreed and on March 31, 2005, by notice in writing, in accordance with the provisions
in the agreements, terminated the agreements.

[9] Despite the notice of termination, Enmax has refused to remove the transmission towers and
lines from the Interlink Lands and they remain in operation without Remington’s permission.

[10] Remington seeks to enforce the notice of termination as its development will be severely
compromised with the continued presence of the high voltage transmission towers and lines. By
consent, the Stated Issues were heard at a special application before the trial judge.

III.  Trial Judge's Decision

[11] The trial judge concluded the assignment of the Transmission Agreements from CPR to
Remington was valid, binding and enforceable as against Enmax and that Remington was entitled
to issue a notice terminating Enmax’s rights, benefits and privileges under the Transmission
Agreements. He determined the Transmission Agreements constituted statutory utility rights-of-way
within the meaning of section 69(1) of the Land Titles Act, RSA 2000, c L-4, and rejected Enmax’s
argument that the Transmission Agreements constituted personal contracts that could not be
assigned.
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IV.  The Appellant’s Position

[12] Enmax submits that the trial judge erred in law in three ways:

(a) in interpreting the Transmission Agreements as being assignable
from CPR to Remington;

(b) in interpreting the Transmission Agreements as giving rise to an
easement under the Land Titles Act; and

(c) in implying a contractual term into the Transmission Agreements
that they were assignable by CPR.

V.  Standard of Review

[13] The standard of review on appeals to this Court from a trial decision of a Queen’s Bench
Justice is correctness for errors of law, and palpable and overriding error for errors of fact, or mixed
fact and law: Housen v Nikolaisen, 2002 SCC 33, [2002] 2 SCR 325 at paras 8 - 37.  The applicable
standard of review on the issues raised in this appeal is correctness.

VI.  Analysis

A.  Are the Transmission Agreements Assignable by CPR to Remington?

[14] Enmax submits the Transmission Agreements are personal contracts that are not assignable
without consent. It submits that CPR’s identity as a railway company was central to Enmax’s
predecessors when they entered into the Transmission Agreements which contain numerous
references to railway operations and CPR’s status as a railway company.

[15] As a general rule, a party to a contract can assign the contractual benefits of the contract, but
not the contractual obligations, without the consent of the other party or parties to the contract:
International Trust Co v Mead, [1990] 2 SCR 410, 112 NR 1 at para 35 per Wilson J.  This general
rule is subject to certain exceptions. Even the benefits of a contract are not assignable in some
circumstances, as was outlined by McLachlin JA (as she then was) in Fredrickson v Insurance
Corporation of British Columbia (1986), 3 BCLR (2d) 145, 28 DLR (4th) 414 (BCCA) at para 44;
aff’d, [1988] 1 SCR 1089:

Today there are six categories of contracts which are considered to be unassignable.
They are:

1. Contracts which expressly by their terms exclude assignment;
2. Mere rights of action (assignments savouring of maintenance and
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champerty);
3. Contracts which by their assignment throw uncontemplated burdens on the
debtor;
4. Personal contracts;
5. Assignments void by public policy (public officers’ wages or salary and
alimony or maintenance agreements); and
6. Assignments prohibited by statutory provisions.

(Chitty on Contracts, 25th ed., pp. 709-715; Treitel, The Law of Contract, 5th ed.,
at pp. 519-523; Fridman, The Law of Contract in Canada, pp. 442-445; and
Waddams, Law of Contracts, 2nd ed., pp. 197-198.)

[16] The rationale underlying the principle prohibiting the assignment of personal contracts was
explained by McLachlin JA in Fredrickson at para 53:

I turn then to the rule against the assignment of personal contracts. As
a general rule contracts for personal services cannot be assigned. The
right to assign contractual rights without consent is confined to those
cases where it can make no difference to the person on whom the
obligation lies to which of two persons he is to discharge it: Tolhurst
v. The Associated Portland Cement Manufacturers (1900) Ltd. et al.
[1902] 2 K.B. 660 (CA); The Paterson Timber Co. v. The Canadian
Pacific Lumber Co. (1909), 15 B.C.R. 225, affd. (1910) 47 S.C.R.
398. Motor vehicle insurance policies are regarded as personal
contracts and hence as nonassignable, because it makes a difference
to the insurer who the insured is: Peters v. General Accident & Life
Assurance Corpn. Ltd., [1938] 2 All E.R. 628 (C.A.). Thus for
example, had Mr. Fredrickson sold his car prior to the accident, he
could not have assigned his policy of insurance to the purchaser.

[17] The trial judge rejected Enmax’s argument that the Transmission Agreements were personal
contracts. He reviewed the nature of the relationship between CPR and  Enmax’s predecessors and
found at para 70 that “CPR did not possess any special skill, knowledge, character or other personal
characteristics in allowing the transmission lines and towers to be placed on its bare land.” He
concluded at para 70 that Enmax’s argument that CPR would be less likely to require the
transmission lines to be moved or to terminate the Transmission Agreements:

... does not go to the personal nature of the contract but rather it looks
and goes to the possible motives and intentions of CPR. Whether a
person or a legal entity is more likely to enforce its legal rights is not
relevant.  Such a likelihood does not turn the contract into one of a
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personal nature.

[18] This aspect of the trial judge’s analysis is consistent with the approach outlined in Chitty on
Contracts, vol 1, 26th ed. (London: Sweet & Maxwell, 1989) at para 1416:

Personal Contracts. The benefit of a contract is only assignable in
“cases where it can make no difference to the person on whom the
obligation lies to which of two persons he is to discharge it.” It is to
be noted that the question whether an assignment makes any
difference to the debtor must be decided by the court on objective
grounds, having regard to the nature of the contract and of the
subject-matter of the rights assigned. It may in some circumstances
make a great deal of difference to a debtor whether his creditor
is of an indulgent character, or whether he is likely to enforce his
legal rights ruthlessly, but considerations of this kind are ignored
by the courts in determining whether a right is assignable or not.

(emphasis added)

The above quote was approved in Black Hawk Mining Inc v Manitoba (Provincial
Assessor), 2002 MBCA 51, 163 Man R (2d) 215 at para 79.

[19] In reaching his decision, the trial judge correctly took into account the termination clause in
the agreements and the asymmetrical assignment provisions in the Transmission Agreements which
expressly prohibited Enmax’s predecessors from assigning the agreements but were silent with
respect to the CPR. The assignment by CPR of the Transmission Agreements to a non-railway
company does not impose any uncontemplated burdens on Enmax. Instead, to the extent that
Remington is not operating a railway or telegraph lines, Enmax’s obligations are reduced as it is no
longer obliged not to interfere with the telegraph lines and their operation, or the train service of the
Railway Company on the Interlink Lands.

[20] The circumstances in this case are distinguishable from those in Black Hawk Mining Inc or
Lee v Point of View Developments (Encor) Ltd, 2010 ABQB 558, 324 DLR (4th) 130.

[21] We agree with the trial judge that the Transmission Agreements are not personal contracts.
CPR validly assigned to Remington the benefits of those agreements, which included the right of
termination, and Remington was entitled to issue a notice terminating Enmax’s rights, benefits and
privileges under the Transmission Agreements.

B.  Are the Transmission Agreements Easements Under the Land Titles Act?

[22] Enmax submits the Transmission Agreements were licenses rather than easements and
asserts that they are, therefore, not assignable. There is nothing about a license that renders it
inherently unassignable.  Moreover, if Enmax was correct, it is difficult to understand how it could
have any right to maintain its transmission lines on the Interlink Lands following the sale to
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Remington and why it would not be trespassing.  However, the Stated Issues put before the trial
judge were limited to whether the assignment of the Transmission Agreements was valid and
whether Remington was entitled to issue a termination notice.  The trial judge correctly determined
both questions in the affirmative. Whether the Transmission Agreements constitute an easement, a
license, a utility right-of-way within the meaning of section 69(1) of the Land Titles Act or some
form of hybrid interest, and what rights or obligations might apply in the absence of the assignment,
need not be determined for the purposes of this appeal.

C.  Did the Trial Judge Imply a Term that the Transmission Agreements Were Assignable?

[23] The assignment of the Transmission Agreements was expressly and sufficiently pled in the
Statement of Claim. The determination that the Transmission Agreements are assignable does not
require a term to be implied. As outlined above, the ordinary rule is that the benefits of an agreement
are assignable, subject to certain exceptions, which are not applicable in this case.

VII. Conclusion

[24] The appeal is dismissed.

Appeal heard on April 3, 2012

Memorandum filed at Calgary, Alberta
this 21st day of June, 2012
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