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1

R.S.C., 1985, c. C-36

An Act to facilitate compromises and
arrangements between companies and their
creditors

Short Title

Short title

1 This Act may be cited as the Companies' Creditors Ar-
rangement Act.
R S., c. C-25, s. 1.

I nterpretation

Definitions

2 (1) In this Act,

aircraft objects [Repealed, 2012, c. 31, s. 419]

bargaining agent means any trade union that has en-
tered into a collective agreement on behalf of the employ-
ees of a company; (agent negociateur)

bond includes a debenture, debenture stock or other evi-
dences of indebtedness; (obligation)

cash-flow statement, in respect of a company, means
the statement referred to in paragraph 10(2)(a) indicat-
ing the company's projected cash flow; (etat de revolu-
tion de l'encaisse)

claim means any indebtedness, liability or obligation of
any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency
Act; (reclamation)

collective agreement, in relation to a debtor company,
means a collective agreement within the meaning of the
jurisdiction governing collective bargaining between the
debtor company and a bargaining agent; (convention
collective)

L.R.C., 1985, ch. C-36

Loi facilitant les transactions et
arrangements entre les compagnies et leurs
cr6anciers

Titre abrege

Titre abrege

1 Loi sur les arrangements avec les cHanciers des corn-
pagnies.
S.R., ch. C-25, art. 1.

Definitions et application

Definitions

2 (1) Les definitions qui suivent s'appliquent a la pre-
sente loi.

accord de transfert de titres pour obtention de credit
Accord aux termes duquel une compagnie debitrice
transfere la propriete d'un bien en vue de garantir le
paiement d'une somme ou l'execution d'une obligation
relativement a un contrat financier admissible. (title
transfer credit support agreement)

actionnaire S'agissant d'une compagnie ou d'une fiducie
de revenu assujetties a la presente loi, est assimilee a l'ac-
tionnaire la personne ayant un interet dans cette compa-
gnie ou detenant des parts de cette fiducie. (sharehold-
er)

administrateur S'agissant d'une compagnie autre qu'une
fiducie de revenu, toute personne exercant les fonctions
d'administrateur, independamment de son titre, et, s'a-
gissant d'une fiducie de revenu, toute personne exercant
les fonctions de fiduciaire, independarnment de son titre.
(director)

agent n6gociateur Syndicat ayant conclu une conven-
tion collective pour le compte des employes d'une corn-
pagnie. (bargaining agent)

biens aeronautiques [Abrogee, 2012, ch. 31, art. 419]

Current to October 13, 2017 A jour eu 13 octobre 2017
Last amended on February 26, 2015 Derniere modification le 26 fevrier 2015



Companies' Creditors Arrangement
I nterpretation
Section 2

company means any company, corporation or legal per-
son incorporated by or under an Act of Parliament or of
the legislature of a province, any incorporated company
having assets or doing business in Canada, wherever in-
corporated, and any income trust, but does not include
banks, authorized foreign banks within the meaning of
section 2 of the Bank Act, railway or telegraph compa-
nies, insurance companies and companies to which the
Trust and Loan Companies Act applies; (compagnie)

court means

(a) in Nova Scotia, British Columbia and Prince Ed-
ward Island, the Supreme Court,

(a.1) in Ontario, the Superior Court of Justice,

(b) in Quebec, the Superior Court,

(c) in New Brunswick, Manitoba, Saskatchewan and
Alberta, the Court of Queen's Bench,

(c.1) in Newfoundland and Labrador, the Trial Divi-
sion of the Supreme Court, and

(d) in Yukon and the Northwest Territories, the
Supreme Court, and in Nunavut, the Nunavut Court of
Justice; (tribunal)

debtor company means any company that

(a) is bankrupt or insolvent,

(b) has committed an act of bankruptcy within the
meaning of the Bankruptcy and Insolvency Act or is
deemed insolvent within the meaning of the Winding-
up and Restructuring Act, whether or not proceedings
in respect of the company have been taken under ei-
ther of those Acts,

(c) has made an authorized assignment or against
which a bankruptcy order has been made under the
Bankruptcy and Insolvency Act, or

(d) is in the course of being wound up under the
Winding-up and Restructuring Act because the com-
pany is insolvent; (compagnie débitrice)

director means, in the case of a company other than an
income trust, a person occupying the position of director
by whatever name called and, in the case of an income
trust, a person occupying the position of trustee by what-
ever named called; (administrateur)

eligible financial contract means an agreement of a pre-
scribed kind; (contrat financier admissible)

Arrangements avec les créanciers des compagnies
Définitions et application
Article 2

compagnie Toute personne morale constituée par une
loi fédérale ou provinciale ou sous son régime et toute
personne morale qui possède un actif ou exerce des acti-
vités au Canada, quel que soit l'endroit où elle a été
constituée, ainsi que toute fiducie de revenu. La présente
définition exclut les banques, les banques étrangères au-
torisées, au sens de l'article 2 de la Loi sur les banques,
les compagnies de chemin de fer ou de télégraphe, les
compagnies d'assurances et les sociétés auxquelles s'ap-
plique la Loi sur les sociétés de fiducie et de prêt. (com-
pany)

compagnie débitrice Toute compagnie qui, selon le cas :

a) est en faillite ou est insolvable;

b) a commis un acte de faillite au sens de la Loi sur la
faillite et l'insolvabilité ou est réputée insolvable au
sens de la Loi sur les liquidations et les restructura-
tions, que des procédures relatives à cette compagnie
aient été intentées ou non sous le régime de l'une ou
l'autre de ces lois;

c) a fait une cession autorisée ou à l'encontre de la-
quelle une ordonnance de faillite a été rendue en vertu
de la Loi sur la faillite et l'insolvabilité;

d) est en voie de liquidation aux termes de la Loi sur
les liquidations et les restructurations parce que la
compagnie est insolvable. (debtor company)

contrat financier admissible Contrat d'une catégorie ré-
glementaire. (eligible financial con tract)

contrôleur S'agissant d'une compagnie, la personne
nommée en application de l'article 11.7 pour agir à titre
de contrôleur des affaires financières et autres de celle-ci.
(monitor)

convention collective S'entend au sens donné à ce
terme par les règles de droit applicables aux négociations
collectives entre la compagnie débitrice et l'agent négo-
ciateur. (collective agreement)

créancier chirographaire Tout créancier d'une compa-
gnie qui n'est pas un créancier garanti, qu'il réside ou soit
domicilié au Canada ou à l'étranger. Un fiduciaire pour
les détenteurs d'obligations non garanties, lesquelles sont
émises en vertu d'un acte de fiducie ou autre acte fonc-
tionnant en faveur du fiduciaire, est réputé un créancier
chirographaire pour toutes les fins de la présente loi sauf
la votation à une assemblée des créanciers relativement à
ces obligations. (unsecured creditor)

Current to October 13, 2017 2 À jour au 13 octobre 2017
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Companies' Creditors Arrangement
I nterpretation
Section 2

equity claim means a claim that is in respect of an equity
interest, including a claim for, among others,

(a) a dividend or similar payment,

(b) a return of capital,

(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership,
purchase or sale of an equity interest or from the
rescission, or, in Quebec, the annulment, of a pur-
chase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim re-
ferred to in any of paragraphs (a) to (d); (reclamation
relative a des capitaux propres)

equity interest means

(a) in the case of a company other than an income
trust, a share in the company — or a warrant or option
or another right to acquire a share in the company —
other than one that is derived from a convertible debt,
and

(b) in the case of an income trust, a unit in the income
trust — or a warrant or option or another right to ac-
quire a unit in the income trust — other than one that
is derived from a convertible debt; (inter& relatif
des capitaux propres)

financial collateral means any of the following that is
subject to an interest, or in the Province of Quebec a
right, that secures payment or performance of an obliga-
tion in respect of an eligible financial contract or that is
subject to a title transfer credit support agreement:

(a) cash or cash equivalents, including negotiable in-
struments and demand deposits,

(b) securities, a securities account, a securities entitle-
ment or a right to acquire securities, or

(c) a futures agreement or a futures account; (garan-
tie financiere)

income trust means a trust that has assets in Canada if

(a) its units are listed on a prescribed stock exchange
on the day on which proceedings commence under
this Act, or

(b) the majority of its units are held by a trust whose
units are listed on a prescribed stock exchange on the
day on which proceedings commence under this Act;
(fiducie de revenu)

Arrangements avec les cr6anc ers des compagnies
Definitions et application
Article 2

cr6ancier garanti Detenteur d'hypotheque, de gage,
charge, nantissement ou privilege sur ou contre l'en-
semble ou une partie des biens d'une compagnie debi-
trice, ou tout transport, cession ou transfert de la totalite
ou d'une partie de ces biens, A titre de garantie d'une
dette de la compagnie debitrice, ou un detenteur de
quelque obligation d'une compagnie debitrice garantie
par hypotheque, gage, charge, nantissement ou privilege
sur ou contre l'ensemble ou une partie des biens de la
compagnie debitrice, ou un transport, une cession ou un
transfert de tout ou partie de ces biens, ou une fiducie A
leur egard, que ce detenteur ou beneficiaire reside ou soit
domicilie au Canada ou A retranger. Un fiduciaire en ver-
tu de tout acte de fiducie ou autre instrument garantis-
sant ces obligations est repute un creancier garanti pour
toutes les fins de la presente loi sauf la votation a une as-
semblee de creanciers relativement a ces obligations. (se-
cured creditor)

demande initiale La demande faite pour la premiere fois
en application de la presente loi relativement a une corn-
pagnie. (initial application)

6tat de l'6volution de l'encaisse Relativement a une
compagnie, retat vise A ralinea 10(2)a) portant, projec-
tions a l'appui, sur revolution de l'encaisse de celle-ci.
(cash-flow statement)

fiducie de revenu Fiducie qui possede un actif au
Canada et dont les parts sont inscrites A une bourse de
valeurs mobilieres visee par reglement a la date a laquelle
des procedures sont intentees sous le regime de la pre-
sente loi, ou sont detenues en majorite par une fiducie
dont les parts sont inscrites a une telle bourse a cette
date. (income trust)

garantie financiere S'il est assujetti soit a un interet ou,
dans la province de Quebec, a un droit garantissant le
paiement d'une somme ou rexecution d'une obligation
relativement a un contrat financier admissible, soit a un
accord de transfert de titres pour obtention de credit, l'un
ou l'autre des elements suivants

a) les sommes en especes et les equivalents de treso-
rerie — notamment les effets negociables et depOts
vue;

b) les titres, comptes de titres, droits intermedies et
droits d'acquerir des titres;

c) les contrats A terme ou comptes de contrats A
terme. (financial collateral)

int6r6t relatif a des capitaux propres

Current to October 13, 2017 3 A jour au 13 octobre 2017
Last amended on February 26, 2015 Derniere modification le 26 favrier 2015



Companies' Creditors Arrangement
I nterpretatlon
Section 2

initial application means the first application made un-
der this Act in respect of a company; (demande initiale)

monitor, in respect of a company, means the person ap-
pointed under section 11.7 to monitor the business and
financial affairs of the company; (contrôleur)

net termination value means the net amount obtained
after netting or setting off or compensating the mutual
obligations between the parties to an eligible financial
contract in accordance with its provisions; (valeurs
nettes dues à la date de résiliation)

prescribed means prescribed by regulation; (Version
anglaise seulement)

secured creditor means a holder of a mortgage, hy-
pothec, pledge, charge, lien or privilege on or against, or
any assignment, cession or transfer of, all or any property
of a debtor company as security for indebtedness of the
debtor company, or a holder of any bond of a debtor
company secured by a mortgage, hypothec, pledge,
charge, lien or privilege on or against, or any assignment,
cession or transfer of, or a trust in respect of, all or any
property of the debtor company, whether the holder or
beneficiary is resident or domiciled within or outside
Canada, and a trustee under any trust deed or other in-
strument securing any of those bonds shall be deemed to
be a secured creditor for all purposes of this Act except
for the purpose of voting at a creditors' meeting in re-
spect of any of those bonds; (créancier garanti)

shareholder includes a member of a company — and, in
the case of an income trust, a holder of a unit in an in-
come trust — to which this Act applies; (actionnaire)

Superintendent of Bankruptcy means the Superinten-
dent of Bankruptcy appointed under subsection 5(1) of
the Bankruptcy and Insolvency Act; (surintendant des
faillites)

Superintendent of Financial Institutions means the
Superintendent of Financial Institutions appointed under
subsection 5(1) of the Office of the Superintendent of Fi-
nancial Institutions Act; (surintendant des institutions
financières)

title transfer credit support agreement means an
agreement under which a debtor company has provided
title to property for the purpose of securing the payment
or performance of an obligation of the debtor company in
respect of an eligible financial contract; (accord de
transfert de titres pour obtention de crédit)

unsecured creditor means any creditor of a company
who is not a secured creditor, whether resident or

Arrangements avec les créanciers des compagnies
Définitions et application
Article 2

a) S'agissant d'une compagnie autre qu'une fiducie de
revenu, action de celle-ci ou bon de souscription, op-
tion ou autre droit permettant d'acquérir une telle ac-
tion et ne provenant pas de la conversion d'une dette
convertible;

b) s'agissant d'une fiducie de revenu, part de celle-ci
ou bon de souscription, option ou autre droit permet-
tant d'acquérir une telle part et ne provenant pas de la
conversion d'une dette convertible. (equity interest)

obligation Sont assimilés aux obligations les débentures,
stock-obligations et autres titres de créance. (bond)

réclamation S'entend de toute dette, de tout engagement
ou de toute obligation de quelque nature que ce soit, qui
constituerait une réclamation prouvable au sens de l'ar-
ticle 2 de la Loi sur la faillite et l'insolvabilité. (claim)

réclamation relative à des capitaux propres Réclama-
tion portant sur un intérêt relatif à des capitaux propres
et visant notamment :

a) un dividende ou un paiement similaire;

b) un remboursement de capital;

c) tout droit de rachat d'actions au gré de l'action-
naire ou de remboursement anticipé d'actions au gré
de l'émetteur;

d) des pertes pécuniaires associées à la propriété, à
l'achat ou à la vente d'un intérêt relatif à des capitaux
propres ou à l'annulation de cet achat ou de cette
vente;

e) une contribution ou une indemnité relative à toute
réclamation visée à l'un des alinéas a) à d). (equity
claim)

surintendant des faillites Le surintendant des faillites
nommé au titre du paragraphe 5(1) de la Loi sur la
faillite et l'insolvabilité. (Superintendent of Bankrupt-
cy)

surintendant des institutions financières Le surinten-
dant des institutions financières nommé en application
du paragraphe 5(1) de la Loi sur le Bureau du surinten-
dant des institutions financières. (Superintendent of Fi-
nancial Institutions)

tribunal

a) Dans les provinces de la Nouvelle-Écosse, de la Co-
lombie-Britannique et de l'île-du-Prince-Édouard, la
Cour suprême;
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domiciled within or outside Canada, and a trustee for the
holders of any unsecured bonds issued under a trust deed
or other instrument running in favour of the trustee shall
be deemed to be an unsecured creditor for all purposes of
this Act except for the purpose of voting at a creditors'
meeting in respect of any of those bonds. (creancier chi-
rographaire)

Meaning of related and dealing at arm's length
(2) For the purpose of this Act, section 4 of the
Bankruptcy and Insolvency Act applies for the purpose
of determining whether a person is related to or dealing
at arm's length with a debtor company.
R.S., 1085, c. C-36, s. 2; R.S., 1985, c. 27 (2nd Supp.), s. 10; 1990, c. 17, s. 4; 1992, c. 27,
5. 90; 1993, c. 34, s. 52; 1996, c. 6, s. 167; 1997, c. 12, s. 120(E); 1998, c. 30, s. 14; 1999,
c. 3, s. 22, c. 28, s. 154; 2001, c. 9, s. 575; 2002, c. 7, 5. 133; 2004, c. 25, s. 193; 2005, c. 3,
5. 15, c. 47, s. 124; 2007, c. 29, s. 104, c. 36, ss. 61, 105; 2012, c. 31, s. 419; 2015, c. 3, s.
37.

Application

3 (1) This Act applies in respect of a debtor company or
affiliated debtor companies if the total of claims against
the debtor company or affiliated debtor companies, de-
termined in accordance with section 20, is more
than $5,000,000 or any other amount that is prescribed.

Affiliated companies

(2) For the purposes of this Act,

(a) companies are affiliated companies if one of them
is the subsidiary of the other or both are subsidiaries
of the same company or each of them is controlled by
the same person; and

(b) two companies affiliated with the same company
at the same time are deemed to be affiliated with each
other.

Company controlled

(3) For the purposes of this Act, a company is controlled
by a person or by two or more companies if

Arrangements avec les creanciers des compagnies
Definitions et application
Articles 2-3

a.1) dans la province d'Ontario, la Cour superieure de
justice;

b) dans la province de Quebec, la Cour superieure;

c) dans les provinces du Nouveau-Brunswick, du Ma-
nitoba, de la Saskatchewan et d'Alberta, la Cour du
Banc de la Reine;

c.1) dans la province de Terre-Neuve-et-Labrador, la
Section de premiere instance de la Cour supreme;

d) au Yukon et dans les Territoires du Nord-Ouest, la
Cour supreme et, au Nunavut, la Cour de justice du
Nunavut. (court)

valeurs nettes dues a la date de rasiliation La somme
nette obtenue apres compensation des obligations mu-
tuelles des parties a un contrat financier admissible effec-
tuee conformement a ce contrat. (net termination val-
ue)

Definition de personnes liaes

(2) Pour l'application de la presente loi, l'article 4 de la
Loi sur la faillite et l'insolvabilit6 s'applique pour etablir
si une personne est liee a une compagnie debitrice ou agit
sans lien de dependance avec une telle compagnie.
L.R. (1985), ch. C-36, art. 2; L.R. (1985), ch. 27 (2° suppl.), art. 10; 1990, ch. 17, art. 4;
1 992, ch. 27, art. 90; 1993, ch. 34, art. 52; 1996, ch. 6, art. 167; 1997, ch. 12, art. 120(A);
1 998, ch. 30, art. 14; 1999, ch. 3, art. 22, ch. 28, art. 154; 2001, ch. 9, art. 575; 2002, ch. 7,
a rt. 133; 2004, ch. 25, art. 193; 2005, ch. 3, art. 15, ch. 47, art. 124; 2007, ch. 29, art. 104,
ch. 36, art. 61 et 105; 2012, ch. 31, art. 419; 2015, ch. 3, art. 37.

Application

3 (1) La presente loi ne s'applique a une compagnie de-
bitrice ou aux compagnies debitrices qui appartiennent
au meme groupe qu'elle que si le mon tant des reclama-
tions contre elle ou les compagnies appartenant au memo
groupe, etabli conformement a l'article 20, est superieur
cinq millions de dollars ou a toute autre somme prevue
par les reglements.

Application

(2) Pour l'application de la presente loi

a) appartiennent au meme groupe deux compagnies
dont l'une est la filiale de l'autre ou qui sont sous le
contrOle de la meme personne;

b) sont reputees appartenir au meme groupe deux
compagnies dont chacune appartient au groupe d'une
meme compagnie.

Application

(3) Pour l'application de la presente loi, ont le contr6le
d'une compagnie la personne ou les compagnies :
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(a) securities of the company to which are attached
more than fifty per cent of the votes that may be cast
to elect directors of the company are held, other than
by way of security only, by or for the benefit of that
person or by or for the benefit of those companies;
and

(b) the votes attached to those securities are suffi-
cient, if exercised, to elect a majority of the directors
of the company.

Subsidiary

(4) For the purposes of this Act, a company is a sub-
sidiary of another company if

(a) it is controlled by

(i) that other company,

(ii) that other company and one or more companies
each of which is controlled by that other company,
or

(iii) two or more companies each of which is con-
trolled by that other company; or

(b) it is a subsidiary of a company that is a subsidiary
of that other company.

R.S., 1985, c. C-36, s. 3; 1997, c. 12, s. 121; 2005, c. 47, s. 125.

PART I

Compromises and
Arrangements

Compromise with unsecured creditors
4 Where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors or
any class of them, the court may, on the application in a
summary way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the company,
order a meeting of the creditors or class of creditors, and,
if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court
directs.
R S , c. C-25, s. 4.

Compromise with secured creditors
5 Where a compromise or an arrangement is proposed
between a debtor company and its secured creditors or
any class of them, the court may, on the application in a
summary way of the company or of any such creditor or
of the trustee in bankruptcy or liquidator of the company,
order a meeting of the creditors or class of creditors, and,

Arrangements avec les créanciers des compagnies
[Définitions et application
Articles 3-5

a) qui détiennent — ou en sont bénéficiaires — , au-
trement qu'à titre de garantie seulement, des valeurs
mobilières conférant plus de cinquante pour cent du
maximum possible des voix à l'élection des adminis-
trateurs de la compagnie;

b) dont lesdites valeurs mobilières confèrent un droit
de vote dont l'exercice permet d'élire la majorité des
administrateurs de la compagnie.

Application

(4) Pour l'application de la présente loi, une compagnie
est la filiale d'une autre compagnie dans chacun des cas
suivants :

a) elle est contrôlée :

(i) soit par l'autre compagnie,

(ii) soit par l'autre compagnie et une ou plusieurs
compagnies elles-mêmes contrôlées par cette autre
compagnie,

(iii) soit par des compagnies elles-mêmes contrô-
lées par l'autre compagnie;

b) elle est la filiale d'une filiale de l'autre compagnie.
L.R. (1985), ch. C-36, art. 3; 1997, ch. 12, art 121; 2005, ch. 47, art. 125.

PARTIE I

Transactions et arrangements

Transaction avec les créanciers chirographaires
4 Lorsqu'une transaction ou un arrangement est propo-
sé entre une compagnie débitrice et ses créanciers chiro-
graphaires ou toute catégorie de ces derniers, le tribunal
peut, à la requête sommaire de la compagnie, d'un de ces
créanciers ou du syndic en matière de faillite ou liquida-
teur de la compagnie, ordonner que soit convoquée, de la
manière qu'il prescrit, une assemblée de ces créanciers
ou catégorie de créanciers, et, si le tribunal en décide ain-
si, des actionnaires de la compagnie.
S.R., ch. C-25, art. 4.

Transaction avec les créanciers garantis
5 Lorsqu'une transaction ou un arrangement est propo-
sé entre une compagnie débitrice et ses créanciers garan-
tis ou toute catégorie de ces derniers, le tribunal peut, à
la requête sommaire de la compagnie, d'un de ces créan-
ciers ou du syndic en matière de faillite ou liquidateur de
la compagnie, ordonner que soit convoquée, de la
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if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court
directs.
R.S., c. C-25, s. 5.

Claims against directors — compromise

5.1 (1) A compromise or arrangement made in respect
of a debtor company may include in its terms provision
for the compromise of claims against directors of the
company that arose before the commencement of pro-
ceedings under this Act and that relate to the obligations
of the company where the directors are by law liable in
their capacity as directors for the payment of such obliga-
tions.

Exception

(2) A provision for the compromise of claims against di-
rectors may not include claims that

(a) relate to contractual rights of one or more credi-
tors; or

(b) are based on allegations of misrepresentations
made by directors to creditors or of wrongful or op-
pressive conduct by directors.

Powers of court

(3) The court may declare that a claim against directors
shall not be compromised if it is satisfied that the com-
promise would not be fair and reasonable in the circum-
stances.

Resignation or removal of directors
(4) Where all of the directors have resigned or have been
removed by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the debtor company shall be
deemed to be a director for the purposes of this section.
1997,c. 12, s. 122.

Compromises to be sanctioned by court
6 (1) If a majority in number representing two thirds in
value of the creditors, or the class of creditors, as the case
may be — other than, unless the court orders otherwise, a
class of creditors having equity claims, — present and
voting either in person or by proxy at the meeting or
meetings of creditors respectively held under sections 4
and 5, or either of those sections, agree to any compro-
mise or arrangement either as proposed or as altered or
modified at the meeting or meetings, the compromise or
arrangement may be sanctioned by the court and, if so
sanctioned, is binding

Arrangements avec les creanciers des compagnies
PART1E I Transactions et arrangements
Articles 5-6

maniere qu'il prescrit, une assemblee de ces creanciers
ou categoric de creanciers, et, si le tribunal en decide ain-
si, des actionnaires de la compagnie.
S.R., ch. C-25, art. 5.

Transaction — reclamations contre les
administrateurs

5.1 (1) La transaction ou l'arrangement visant une corn-
pagnie debitrice peut comporter, au profit de ses crean-
ciers, des dispositions relativement a une transaction sur
les reclamations contre ses administrateurs qui sont an-
terieures aux procedures intentees sous le regime de la
presente loi et visent des obligations de celle-ci dont ils
peuvent etre, es qualites, responsables en droit.

Restriction

(2) La transaction ne peut toutefois viser des reclama-
tions portant sur des droits contractuels d'un ou de plu-
sieurs creanciers ou fondees sur la fausse representation
ou la conduite injustifiee ou abusive des administrateurs.

Pouvoir du tribunal

(3) Le tribunal peut declarer qu'une reclamation contre
les administrateurs ne peut faire l'objet d'une transaction
s'il est convaincu qu'elle ne serait ni juste ni equitable
dans les circonstances.

Demission ou destitution des administrateurs
(4) Si tour les administrateurs demissionnent ou sont
destitues par les actionnaires sans etre remplaces, qui-
conque dirige ou supervise les activites commerciales et
les affaires internes de la compagnie debitrice est repute
un administrateur pour l'application du present article.
1 997, ch. 12, art. 122.

Homologation par le tribunal

6 (1) Si une majorite en nombre representant les deux
tiers en valeur des creanciers ou d'une categorie de
creanciers, selon le cas, — mise a part, sauf ordonnance
contraire du tribunal, toute categorie de creanciers ayant
des reclamations relatives a des capitaux propres — pre-
sents et votant soit en personne, soit par fonde de pou-
voir a l'assemblee ou aux assemblees de creanciers res-
pectivement tenues au titre des articles 4 et 5. acceptent
une transaction ou un arrangement, propose ou modifie
a cette ou ces assemblees, la transaction ou l'arrange-
ment pent etre homologue par le tribunal et, le cas
echeant, lie :
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(a) on all the creditors or the class of creditors, as the
case may be, and on any trustee for that class of credi-
tors, whether secured or unsecured, as the case may
be, and on the company; and

(b) in the case of a company that has made an autho-
rized assignment or against which a bankruptcy order
has been made under the Bankruptcy and Insolvency
Act or is in the course of being wound up under the
Winding-up and Restructuring Act, on the trustee in
bankruptcy or liquidator and contributories of the
company.

Court may order amendment

(2) If a court sanctions a compromise or arrangement, it
may order that the debtor's constating instrument be
amended in accordance with the compromise or arrange-
ment to reflect any change that may lawfully be made un-
der federal or provincial law.

Restriction — certain Crown claims

(3) Unless Her Majesty agrees otherwise, the court may
sanction a compromise or arrangement only if the com-
promise or arrangement provides for the payment in full
to Her Majesty in right of Canada or a province, within
six months after court sanction of the compromise or ar-
rangement, of all amounts that were outstanding at the
time of the application for an order under section 11 or
1 1.02 and that are of a kind that could be subject to a de-
mand under

(a) subsection 224(1.2) of the Income Tax Act;

(b) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Income Tax Act and provides for
the collection of a contribution, as defined in the
Canada Pension Plan, an employee's premium, or em-
ployer's premium, as defined in the Employment In-
surance Act, or a premium under Part VII.1 of that
Act, and of any related interest, penalties or other
amounts; or

(c) any provision of provincial legislation that has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any
related interest, penalties or other amounts, and the
S11111

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

Arrangements avec les créanciers des compagnies
PARTIE I Transactions et arrangements
Article 6

a) tous les créanciers ou la catégorie de créanciers, se-
lon le cas, et tout fiduciaire pour cette catégorie de
créanciers, qu'ils soient garantis ou chirographaires,
selon le cas, ainsi que la compagnie;

b) dans le cas d'une compagnie qui a fait une cession
autorisée ou à l'encontre de laquelle une ordonnance
de faillite a été rendue en vertu de la Loi sur la faillite
et l'insolvabilité ou qui est en voie de liquidation sous
le régime de la Loi sur les liquidations et les restructu-
rations, le syndic en matière de faillite ou liquidateur
et les contributeurs de la compagnie.

Modification des statuts constitutifs

(2) Le tribunal qui homologue une transaction ou un ar-
rangement peut ordonner la modification des statuts
constitutifs de la compagnie conformément à ce qui est
prévu dans la transaction ou l'arrangement, selon le cas,
pourvu que la modification soit légale au regard du droit
fédéral ou provincial.

Certaines réclamations de la Couronne

(3) Le tribunal ne peut, sans le consentement de Sa Ma-
jesté, homologuer la transaction ou l'arrangement qui ne
prévoit pas le paiement intégral à Sa Majesté du chef du
Canada ou d'une province, dans les six mois suivant l'ho-
mologation, de toutes les sommes qui étaient dues lors de
la demande d'ordonnance visée aux articles 11 ou 11.02 et
qui pourraient, de par leur nature, faire l'objet d'une de-
mande aux termes d'une des dispositions suivantes :

a) le paragraphe 224(1.2) de la Loi de l'impôt sur le re-
venu;

b) toute disposition du Régime de pensions du
Canada ou de la Loi sur l'assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l'impôt sur le
revenu et qui prévoit la perception d'une cotisation, au
sens du Régime de pensions du Canada, d'une cotisa-
tion ouvrière ou d'une cotisation patronale, au sens de
la Loi sur l'assurance-emploi, ou d'une cotisation pré-
vue par la partie VII. 1 de cette loi ainsi que des inté-
rêts, pénalités ou autres charges afférents;

c) toute disposition législative provinciale dont l'objet
est semblable à celui du paragraphe 224(1.2) de la Loi
de l'impôt sur le revenu, ou qui renvoie à ce para-
graphe, et qui prévoit la perception d'une somme, ain-
si que des intérêts, pénalités ou autres charges affé-
rents, laquelle somme :

(i) soit a été retenue par une personne sur un paie-
ment effectué à une autre personne, ou déduite
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(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection.

Restriction — default of remittance to Crown

(4) If an order contains a provision authorized by section
1 1.09, no compromise or arrangement is to be sanctioned
by the court if, at the time the court hears the application
for sanction, Her Majesty in right of Canada or a
province satisfies the court that the company is in default
on any remittance of an amount referred to in subsection
(3) that became due after the time of the application for
an order under section 11.02.

Restriction — employees, etc.

(5) The court may sanction a compromise or an arrange-
ment only if

(a) the compromise or arrangement provides for pay-
ment to the employees and former employees of the
company, immediately after the court's sanction, of

(i) amounts at least equal to the amounts that they
would have been qualified to receive under para-
graph 136(1)(d) of the Bankruptcy and Insolvency
Act if the company had become bankrupt on the
day on which proceedings commenced under this
Act, and

(ii) wages, salaries, commissions or compensation
for services rendered after proceedings commence
under this Act and before the court sanctions the
compromise or arrangement, together with, in the
case of travelling salespersons, disbursements
properly incurred by them in and about the compa-
ny's business during the same period; and

(b) the court is satisfied that the company can and will
make the payments as required under paragraph (a).

Restriction — pension plan

(6) If the company participates in a prescribed pension
plan for the benefit of its employees, the court may sanc-
tion a compromise or an arrangement in respect of the
company only if

Arrangements avec les créanciers des compagnies
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d'un tel paiement, et se rapporte à un impôt sem-
blable, de par sa nature, à l'impôt sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l'impôt sur le revenu,

(ii) soit est de même nature qu'une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale a institué un régime
provincial de pensions au sens de ce paragraphe.

Défaut d'effectuer un versement

(4) Lorsqu'une ordonnance comporte une disposition
autorisée par l'article 11.09, le tribunal ne peut homolo-
guer la transaction ou l'arrangement si, lors de l'audition
de la demande d'homologation, Sa Majesté du chef du
Canada ou d'une province le convainc du défaut de la
compagnie d'effectuer un versement portant sur une
somme visée au paragraphe (3) et qui est devenue exi-
gible après le dépôt de la demande d'ordonnance visée à
l'article 11.02.

Restriction — employés, etc.

(5) Le tribunal ne peut homologuer la transaction ou
l'arrangement que si, à la fois :

a) la transaction ou l'arrangement prévoit le paiement
aux employés actuels et anciens de la compagnie, dès
son homologation, de sommes égales ou supérieures,
d'une part, à celles qu'ils seraient en droit de recevoir
en application de l'alinéa 136(1)d) de la Loi sur la
faillite et l'insolvabilité si la compagnie avait fait
faillite à la date à laquelle des procédures ont été in-
troduites sous le régime de la présente loi à son égard
et, d'autre part, au montant des gages, salaires, com-
missions ou autre rémunération pour services fournis
entre la date de l'introduction des procédures et celle
de l'homologation, y compris les sommes que le voya-
geur de commerce a régulièrement déboursées dans le
cadre de l'exploitation de la compagnie entre ces
dates;

b) il est convaincu que la compagnie est en mesure
d'effectuer et effectuera les paiements prévus à l'alinéa
a).

Restriction — régime de pension

(6) Si la compagnie participe à un régime de pension ré-
glementaire institué pour ses employés, le tribunal ne
peut homologuer la transaction ou l'arrangement que si,
à la fois :
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(a) the compromise or arrangement provides for pay-
ment of the following amounts that are unpaid to the
fund established for the purpose of the pension plan:

(i) an amount equal to the sum of all amounts that
were deducted from the employees' remuneration
for payment to the fund,

(ii) if the prescribed pension plan is regulated by an
Act of Parliament,

(A) an amount equal to the normal cost, within
the meaning of subsection 2(l) of the Pension
Benefits Standards Regulations, 1985, that was
required to be paid by the employer to the fund,
and

(B) an amount equal to the sum of all amounts
that were required to be paid by the employer to
the fund under a defined contribution provision,
within the meaning of subsection 2(1) of the
Pension Benefits Standards Act, 1985,

(C) an amount equal to the sum of all amounts
that were required to be paid by the employer to
the administrator of a pooled registered pension
plan, as defined in subsection 2(1) of the Pooled
Registered Pension Plans Act, and

(iii) in the case of any other prescribed pension
plan,

(A) an amount equal to the amount that would
be the normal cost, within the meaning of sub-
section 2(1) of the Pension Benefits Standards
Regulations, 1985, that the employer would be
required to pay to the fund if the prescribed plan
were regulated by an Act of Parliament, and

(B) an amount equal to the sum of all amounts
that would have been required to be paid by the
employer to the fund under a defined contribu-
tion provision, within the meaning of subsection
2(1) of the Pension Benefits Standards Act, 1985,
if the prescribed plan were regulated by an Act of
Parliament,

(C) an amount equal to the sum of all amounts
that would have been required to be paid by the
employer in respect of a prescribed plan, if it
were regulated by the Pooled Registered Pension
Plans Act; and

(b) the court is satisfied that the company can and will
make the payments as required under paragraph (a).

Arrangements avec les creanciers des compagmes
PART1E I Transactions et arrangements
Article 6

a) la transaction ou l'arrangement prevoit que seront
effectues des paiements correspondant au total des
sommes ci-apres qui n'ont pas ete versees au fonds
etabli dans le cadre du regime de pension :

(i) les sommes qui ont ete deduites de la remunera-
tion des employes pour versement au fonds,

(ii) dans le cas d'un regime de pension reglemen-
taire regi par une loi federale :

(A) les co-fits normaux, au sens du paragraphe
2(1) du Reglement de 1985 sur les normes de
prestation de pension, que l'employeur est tenu
de verser au fonds,

(B) les sommes que l'employeur est tenu de ver-
ser au fonds au titre de toute disposition a coti-
sations determinees au sens du paragraphe 20)
de la Loi de 1985 sur les normes de prestation de
pension,

(C) les sommes que l'employeur est tenu de ver-
ser a l'administrateur d'un regime de pension
agree collectif au sens du paragraphe 2(1) de la
Loi sur les regimes de pension agrees collectifs,

(iii) dans le cas de tout autre regime de pension re-
glementaire :

(A) la somme egale aux carts normaux, au sens
du paragraphe 2(1) du Reglement de 1985 sur les
normes de prestation de pension, que l'em-
ployeur serait tenu de verser au fonds si le re-
gime etait regi par une loi federale,

(B) les sommes que l'employeur serait tenu de
verser au fonds au titre de toute disposition a co-
tisations determinees au sens du paragraphe 20)
de la Loi de 1985 sur les normes de prestation de
pension si le regime etait regi par une loi fed&
rale,

(C) les sommes que l'employeur serait tenu de
verser A l'egard du regime s'il etait regi par la Loi
sur les regimes de pension agrees collectifs;

b) it est convaincu que la compagnie est en mesure
d'effectuer et effectuera les paiements prevus a ralinea
a).

Current to October 13, 2017 10

Last amended on February 26, 2015 Derniere modification le 26 fevrier 2015

jour au 13 octobre 2017



Companies' Creditors Arrangement
PART I Compromises and Arrangements
Sections 6-8

Non-application of subsection (6)

(7) Despite subsection (6), the court may sanction a com-
promise or arrangement that does not allow for the pay-
ment of the amounts referred to in that subsection if it is
satisfied that the relevant parties have entered into an
agreement, approved by the relevant pension regulator,
respecting the payment of those amounts.

Payment - equity claims

(8) No compromise or arrangement that provides for the
payment of an equity claim is to be sanctioned by the
court unless it provides that all claims that are not equity
claims are to be paid in full before the equity claim is to
be paid.
R.S., 1985, c. C-36, s. 6; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 123; 2004, c.
25, s. 194; 2005, c. 47, s. 126, 2007, c. 36, s. 106; 2009, c. 33, s. 27; 2012, c. 16, s. 82.

Court may give directions

7 Where an alteration or a modification of any compro-
mise or arrangement is proposed at any time after the
court has directed a meeting or meetings to be sum-
moned, the meeting or meetings may be adjourned on
such term as to notice and otherwise as the court may di-
rect, and those directions may be given after as well as
before adjournment of any meeting or meetings, and the
court may in its discretion direct that it is not necessary
to adjourn any meeting or to convene any further meet-
ing of any class of creditors or shareholders that in the
opinion of the court is not adversely affected by the alter-
ation or modification proposed, and any compromise or
arrangement so altered or modified may be sanctioned
by the court and have effect under section 6.
R.S., c. C-25, s. 7.

Scope of Act

8 This Act extends and does not limit the provisions of
any instrument now or hereafter existing that governs
the rights of creditors or any class of them and has full
force and effect notwithstanding anything to the contrary
contained in that instrument.
R.S., c. C-25, s. 8.

Arrangements avec les creanciers des compagnies
PARTIE I Transactions et arrangements
Articles 6-8

Non-application du paragraphe (6)

(7) Par derogation au paragraphe (6), le tribunal peut
homologuer la transaction ou l'arrangement qui ne pre-
voit pas le versement des sommes mentionnees a ce pa-
ragraphe s'il est convaincu que les parties en cause ont
conclu un accord sur les sommes a verser et que l'autorite
administrative responsable du regime de pension a
consenti a l'accord.

Paiement d'une reclamation relative a des capitaux
propres

(8) Le tribunal ne peut homologuer la transaction ou
l'arrangement qui prevoit le paiement d'une reclamation
relative a des capitaux propres que si, selon les termes de
celle-ci, le paiement integral de toutes les autres reclama-
Lions sera effectue avant le paiement de la reclamation
relative a des capitaux propres.
L.R. (1985), ch. C-36, art. 6; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
1 23; 2004, ch. 25, art. 194; 2005, ch. 47, art. 126, 2007, ch. 36, art. 106; 2009, ch. 33, art.
27; 2012, ch. 16, art. 82.

Le tribunal peut donner des instructions

7 Si une modification d'une transaction ou d'un arrange-
ment est proposee apres que le tribunal a ordonne qu'une
ou plusieurs assemblees soient convoquees, cette ou ces
assemblees peuvent etre ajournees aux conditions que
peut prescrire le tribunal quant a l'avis et autrement, et
ces instructions peuvent etre donnees tant apres qu'avant
l'ajournement de toute ou toutes assemblees, et le tribu-
nal peut, a sa discretion, prescrire qu'il ne sera pas neces-
saire d'ajourner quelque assemblee ou de convoquer une
nouvelle assemblee de toute categoric de creanciers ou
actionnaires qui, selon l'opinion du tribunal, n'est pas de-
favorablement atteinte par la modification proposee, et
une transaction ou un arrangement ainsi modifie peut
etre homologue par le tribunal et etre executoire en vertu
de Particle 6.
S R., ch. C-25, art. 7.

Champ d'application de la loi

8 La presente loi n'a pas pour effet de limiter mais d'e-
tendre les stipulations de tout instrument actuellement
ou desormais existant relativement aux droits de crean-
ciers ou de toute categoric de ces derniers, et elle est plei-
nement executoire et effective nonobstant toute stipula-
tion contraire de cet instrument.
S.R., ch. C-25, art. 8.
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PART II

Jurisdiction of Courts

Jurisdiction of court to receive applications
9 (1) Any application under this Act may be made to the
court that has jurisdiction in the province within which
the head office or chief place of business of the company
in Canada is situated, or, if the company has no place of
business in Canada, in any province within which any as-
sets of the company are situated.

Single judge may exercise powers, subject to appeal

(2) The powers conferred by this Act on a court may,
subject to appeal as provided for in this Act, be exercised
by a single judge thereof, and those powers may be exer-
cised in chambers during term or in vacation.
R.S c C-25, s. 9.

Form of applications

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

Documents that must accompany initial application
(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

Publication ban

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany's creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made

Arrangements avec les créanciers des compagnies
PARTIE II Juridiction des tribunaux
Articles 9-10

PARTIE II

Juridiction des tribunaux

Le tribunal a juridiction pour recevoir des demandes
9 (1) Toute demande prévue par la présente loi peut être
faite au tribunal ayant juridiction dans la province où est
situé le siège social ou le principal bureau d'affaires de la
compagnie au Canada, ou, si la compagnie n'a pas de bu-
reau d'affaires au Canada, dans la province où est situé
quelque actif de la compagnie.

Un seul juge peut exercer les pouvoirs, sous réserve
d'appel

(2) Les pouvoirs conférés au tribunal par la présente loi
peuvent être exercés par un seul de ses juges, sous ré-
serve de l'appel prévu par la présente loi. Ces pouvoirs
peuvent être exercés en chambre, soit durant une session
du tribunal, soit pendant les vacances judiciaires.
S.R., ch. C-25, art. 9.

Forme des demandes

10 (1) Les demandes prévues par la présente loi
peuvent être formulées par requête ou par voie d'assigna-
tion introductive d'instance ou d'avis de motion confor-
mément à la pratique du tribunal auquel la demande est
présentée.

Documents accompagnant la demande initiale
(2) La demande initiale doit être accompagnée :

a) d'un état portant, projections à l'appui, sur l'évolu-
tion hebdomadaire de l'encaisse de la compagnie débi-
trice;

b) d'un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement à l'éta-
blissement de cet état;

c) d'une copie des états financiers, vérifiés ou non,
établis au cours de l'année précédant la demande ou, à
défaut, d'une copie des états financiers les plus ré-
cents.

Interdiction de mettre l'état à la disposition du public
(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de l'état de l'évo-
lution de l'encaisse de la compagnie débitrice s'il est
convaincu que sa communication causerait un préjudice
indu à celle-ci et que sa non-communication ne causerait
pas de préjudice indu à ses créanciers. Il peut toutefois
préciser dans l'ordonnance que tout ou partie de cet état
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available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

General power of court

1 1 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.
R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47, s. 128.

Rights of suppliers

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

Stays, etc. - initial application

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
30 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Stays, etc. - other than initial application

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

Arrangements avec les creanciers des compagmes
PARTIE II Jundiction des tobunaux
Articles 10-11.02

peut etre communique, aux conditions qu'il estime indi-
quees, a la personne qu'il nomme.
L.A. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir general du tribunal

11 Malgre toute disposition de la Loi sur la faillite et
l'insolvabilit6 ou de la Loi sur les liquidations et les re-
structurations, le tribunal pent, dans le cas de toute de-
mande sous le regime de la presente loi a l'egard d'une
compagnie debitrice, rendre, sur demande d'un interesse,
mais sous reserve des restrictions prevues par la presente
loi et avec ou sans avis, toute ordonnance qu'il estime in-
diquee.
L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
1 24; 2005, ch. 47, art. 128.

Droits des fournisseurs

11.01 L'ordonnance prevue aux articles I 1 ou 11.02 ne
peut avoir pour effet

a) d'empecher une personne d'exiger que soient effec-
tues sans delai les paiements relatifs a la fourniture de
marchandises ou de services, a l'utilisation de biens
loves ou faisant l'objet d'une licence ou a la fourniture
de toute autre contrepartie de valeur qui ont lieu apres
l'ordonnance;

b) d'exiger le versement de
fonds ou de nouveaux credits.

2005, ch. 47, art. 128.

nouvelles avances de

Suspension : demande initiale

11.02 (1) Dans le cas d'une demande initiale visant une
compagnie debitrice, le tribunal peut, par ordonnance,
aux conditions qu'il peut imposer et pour la periode
maximale de trente jours qu'il estime necessaire

a) suspendre, jusqu'A nouvel ordre, toute procedure
qui est ou pourrait etre intentee contre la compagnie
sous le regime de la Loi sur la faillite et l'insolvabilit6
ou de la Loi sur les liquidations et les restructura-
tions;

b) surseoir, jusqu'A nouvel ordre, a la continuation de
toute action, poursuite ou autre procedure contre la
compagnie;

c) interdire, jusqu'A nouvel ordre, 1'introduction de
toute action, poursuite ou autre procedure contre la
compagnie.

Suspension : demandes autres qu'initiales

(2) Dans le cas d'une demande, autre qu'une demande
initiale, visant une compagnie debitrice, le tribunal peut,
par ordonnance, aux conditions qu'il peut imposer et
pour la periode qu'il estime necessaire :
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(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Burden of proof on application

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c 47, s 128, 2007, c. 36, s 62(F)

Stays — directors

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

Exception

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company's obligations or an action seeking
injunctive relief against a director in relation to the com-
pany.

Persons deemed to be directors

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of

Arrangements avec les craanciers des compagnies
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a) suspendre, jusqu'a nouvel ordre, toute procedure
qui est ou pourrait etre intentee contre la compagnie
sous le regime des lois mentionnees a l'alinea (I)a);

b) surseoir, jusqu'A nouvel ordre, a la continuation de
toute action, poursuite ou autre procedure contre la
compagnie;

c) interdire, jusqu'a nouvel ordre, l'introduction de
toute action, poursuite ou autre procedure contre la
compagnie.

Preuve

(3) Le tribunal ne rend l'ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l'ordonnance visee au paragraphe
(2), le demandeur le convainc en outre qu'il a agi et
continue d'agir de bonne foi et avec la diligence vou-
lue.

Restriction

(4) L'ordonnance qui prevoit l'une des mesures visees
aux paragrapher (1) ou (2) ne peut etre rendue qu'en ver-
tu du present article.
2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F).

Suspension — administrateurs

11.03 (1) L'ordonnance prevue a l'article 11.02 peut in-
terdire l'introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux reclamations qui sont anterieures aux procedures in-
tentees sous le regime de la presente loi et visent des
obligations de la compagnie dont ils peuvent etre, es qua-
lites, responsables en droit, tant que la transaction ou
l'arrangement, le cas echeant, n'a pas ete homologue par
le tribunal ou rejete par celui-ci ou les creanciers.

Exclusion

(2) La suspension ne s'applique toutefois pas aux actions
contre les administrateurs pour les garanties qu'ils ont
donnees relativement aux obligations de la compagnie ni
aux mesures de la nature d'une injonction les visant au
sujet de celle-ci.

Pr6somption : administrateurs

(3) Si tons les administrateurs demissionnent ou sont
destitues par les actionnaires sans etre remplaces, qui-
conque dirige ou supervise les activites commerciales et

Current to October 13, 2017 14 A jour au 13 octobre 2017
Last amended on February 26, 2015 Derni6re modification le 26 feyrier 2015



Companies' Creditors Arrangement
PART II Jurisdiction of Courts
Sections 11.03-11.09

the business and affairs of the company is deemed to be a
director for the purposes of this section.
2005, c 47, s. 128.

Persons obligated under letter of credit or guarantee

11.04 No order made under section 11.02 has affect on
any action, suit or proceeding against a person, other
than the company in respect of whom the order is made,
who is obligated under a letter of credit or guarantee in
relation to the company.
2005, c. 47, s 128.

11.05 [Repealed, 2007, c. 29, s. 105]

Member of the Canadian Payments Association

11.06 No order may be made under this Act that has the
effect of preventing a member of the Canadian Payments
Association from ceasing to act as a clearing agent or
group clearer for a company in accordance with the
Canadian Payments Act or the by-laws or rules of that
Association.
2005, c. 47, s. 128, 2007, c. 36, s. 64.

11.07 [Repealed, 2012, c. 31, s. 420]

Restriction — certain powers, duties and functions
11.08 No order may be made under section 11.02 that
affects

(a) the exercise or performance by the Minister of Fi-
nance or the Superintendent of Financial Institutions
of any power, duty or function assigned to them by the
Bank Act, the Cooperative Credit Associations Act,
the Insurance Companies Act or the Trust and Loan
Companies Act;

(b) the exercise or performance by the Governor in
Council, the Minister of Finance or the Canada De-
posit Insurance Corporation of any power, duty or
function assigned to them by the Canada Deposit In-
surance Corporation Act; or

(c) the exercise by the Attorney General of Canada of
any power, assigned to him or her by the Winding-up
and Restructuring Act.

2005, c. 47, s. 128.

Stay — Her Majesty

11.09 (1) An order made under section 11.02 may pro-
vide that

(a) Her Majesty in right of Canada may not exercise
rights under subsection 224(1.2) of the Income Tax Act
or any provision of the Canada Pension Plan or of the

Arrangements avec les crnanciers des compagnies
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les affaires internes de la compagnie est repute un admi-
nistrateur pour l'application du present article.
2005, ch. 47, art. 128.

Suspension — lettres de credit ou garanties

11.04 L'ordonnance prevue a l'article 11.02 est sans effet
sur toute action, poursuite ou autre procedure contre la
personne — autre que la compagnie visee par l'ordon-
nance — qui a des obligations au titre de lettres de credit
ou de garanties se rapportant a la compagnie.
2005, ch. 47, art. 128.

11.05 [Abroge, 2007, ch. 29, art. 105]

Membre de ('Association canadienne des paiements

11.06 Aucune ordonnance prevue par la presente loi ne
peut avoir pour effet d'empecher un membre de l'Asso-
ciation canadienne des paiements de cesser d'agir, pour
une compagnie, a titre d'agent de compensation ou
d'adherent correspondant de groupe conformement a la
Loi canadienne sur les paiements et aux regles et regle-
ments administratifs de l'Association.
2005, ch. 47, art. 128; 2007, ch. 36, art. 64.

11.07 [Abroge, 2012, ch. 31, art. 420]

Restrictions : exercice de certaines attributions
11.08 L'ordonnance prevue a l'article 11.02 ne peut
avoir d'effet sur :

a) l'exercice par le ministre des Finances ou par le
surintendant des institutions financieres des attribu-
tions qui leur sont conferees par la Loi stir les
banques, la Loi sur les associations cooperatives de
credit, la Loi sur les societes d'assurances ou la Loi
sur les societes de fiducie et de pret;

b) l'exercice par le gouverneur en conseil, le ministre
des Finances ou la Societe d'assurance-depOts du
Canada des attributions qui leur sont conferees par la
Loi sur la Societe d'assurance-depOts du Canada;

c) l'exercice par le procureur general du Canada des
pouvoirs qui lui sont conferes par la Loi sur les liqui-
dations et les restructurations.

2005, ch. 47, art. 128.

Suspension des procedures : Sa Majesty

11.09 (1) L'ordonnance prevue a l'article 1 1.02 peut
avoir pour effet de suspendre :

a) l'exercice par Sa Majeste du chef du Canada des
droits que lui confere le paragraphe 224(1.2) de la Loi
de l'impOt sur le revenu ou toute disposition du
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Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada
Pension Plan, an employee's premium, or employer's
premium, as defined in the Employment Insurance
Act, or a premium under Part VII.1 of that Act, and of
any related interest, penalties or other amounts, in re-
spect of the company if the company is a tax debtor
under that subsection or provision, for the period that
the court considers appropriate but ending not later
than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the
creditors or the court,

(iii) six months following the court sanction of a
compromise or an arrangement,

(iv) the default by the company on any term of a
compromise or an arrangement, or

(y) the performance of a compromise or an ar-
rangement in respect of the company; and

(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company if the company is a
debtor under that legislation and the provision has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or refers to that subsection, to the extent that
it provides for the collection of a sum, and of any relat-
ed interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection,

for the period that the court considers appropriate but
ending not later than the occurrence or time referred
to in whichever of subparagraphs (a)(i) to (v) that may
apply.

Arrangements avec les créanciers des compagnies
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Régime de pensions du Canada ou de la Loi sur l'as-
surance-emploi qui renvoie à ce paragraphe et qui
prévoit la perception d'une cotisation, au sens du Ré-
gime de pensions du Canada, d'une cotisation ou-
vrière ou d'une cotisation patronale, au sens de la Loi
sur l'assurance-emploi, ou d'une cotisation prévue par
la partie VII.1 de cette loi ainsi que des intérêts, péna-
lités et autres charges afférents, à l'égard d'une com-
pagnie qui est un débiteur fiscal visé à ce paragraphe
ou à cette disposition, pour la période se terminant au
plus tard :

(i) à l'expiration de l'ordonnance,

(ii) au moment du rejet, par le tribunal ou les
créanciers, de la transaction proposée,

(iii) six mois après que le tribunal a homologué la
transaction ou l'arrangement,

(iv) au moment de tout défaut d'exécution de la
transaction ou de l'arrangement,

(y) au moment de l'exécution intégrale de la tran-
saction ou de l'arrangement;

b) l'exercice par Sa Majesté du chef d'une province,
pour la période que le tribunal estime indiquée et se
terminant au plus tard au moment visé à celui des
sous-alinéas a)(i) à (v) qui, le cas échéant, est appli-
cable, des droits que lui confère toute disposition lé-
gislative de cette province à l'égard d'une compagnie
qui est un débiteur visé par la loi provinciale, s'il s'agit
d'une disposition dont l'objet est semblable à celui du
paragraphe 224(1.2) de la Loi de l'impôt sur le revenu,
ou qui renvoie à ce paragraphe, et qui prévoit la per-
ception d'une somme, ainsi que des intérêts, pénalités
et autres charges afférents, laquelle :

(i) soit a été retenue par une personne sur un paie-
ment effectué à une autre personne, ou déduite
d'un tel paiement, et se rapporte à un impôt sem-
blable, de par sa nature, à l'impôt sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l'impôt sur le revenu,

(ii) soit est de même nature qu'une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.
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When order ceases to be in effect

(2) The portions of an order made under section 11.02
that affect the exercise of rights of Her Majesty referred
to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any
amount that becomes due to Her Majesty after the or-
der is made and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee's premium, or
employer's premium, as defined in the Employ-
ment Insurance Act, or a premium under Part WI.1
of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a purpose similar to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, and the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 30) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection; or

(b) any other creditor is or becomes entitled to realize
a security on any property that could be claimed by
Her Majesty in exercising rights under

(i) subsection 2240.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee's premium, or
employer's premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VILI
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Cessation d'effet

(2) Les passages de l'ordonnance qui suspendent l'exer-
cice des droits de Sa Majeste vises aux alineas (I )a) ou b)
cessent d'avoir effet dans les cas suivants :

a) la compagnie manque a ses obligations de paie-
ment a regard de toute somme qui devient due a Sa
Majeste apres le prononce de l'ordonnance et qui
pourrait faire l'objet d'une demande aux termes d'une
des dispositions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l'imp6 t sur le
revenu,

(ii) toute disposition du R6gime de pensions du
Canada ou de la Loi sur l'assurance-emploi qui
renvoie au paragraphe 2240.2) de la Loi de l'impOt
sur le revenu et qui prevoit la perception d'une coti-
sation, au sens du R6gime de pensions du Canada,
d'une cotisation ouvriere ou d'une cotisation patro-
nale, au sens de la Loi sur l'assurance-emploi, ou
d'une cotisation prevue par la partie VII.1 de cette
loi ainsi que des interets, penalites et autres charges
afferents,

(iii) toute disposition legislative provinciale dont
l'objet est semblable a celui du paragraphe 224(1.2)
de la Loi de Pimp& sur le revenu, ou qui renvoie
ce paragraphe, et qui prevoit la perception d'une
somme, ainsi que des interets, penalites et autres
charges afferents, laquelle :

(A) soit a Cte retenue par une personne sur un
paiement effectue a une autre personne, ou de-
duite d'un tel paiement, et se rapporte a un im-
pot semblable, de par sa nature, a l'imp6t sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de Pimp& sur le revenu,

(B) soit est de meme nature qu'une cotisation
prevue par le R6gime de pensions du Canada, si
la province est une province instituant un regime
general de pensions au sens du paragraphe 30 )
de cette loi et si la loi provinciale institue un re-
gime provincial de pensions au sens de ce para-
graphe;

b) un autre creancier a ou acquiert le droit de realiser
sa garantie sur un bien qui pourrait etre reclame par
Sa Majeste dans l'exercice des droits que lui confere
l'une des dispositions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l'imp'dt sur le
revenu,

Current to October 13, 2017 17 A jour au 13 octobre 2017
Last amended on February 26, 2015 Derniere modification le 26 feyrier 2015



Companies' Creditors Arrangement
PART II Junsdicuon of Courts
Section 11.09

of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a purpose similar to subsection 2240.2) of the In-
corne Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, and the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax
imposed on individuals under the Incarne Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection.

Operation of similar legislation

(3) An order made under section 11.02, other than the
portions of that order that affect the exercise of rights of
I Ier Majesty referred to in paragraph (1)(a) or (b), does
not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Incarne Tax
Act,

(b) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Incarne Tax Act and provides for
the collection of a contribution, as defined in the
Canada Pension Plan, an employee's premium, or em-
ployer's premium, as defined in the Employment In-
surance Act, or a premium under Part VII. I of that
Act, and of any related interest, penalties or other
amounts, or

(c) any provision of provincial legislation that has a
purpose similar to subsection 224(1.2) of the Incarne
Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any
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(ii) toute disposition du Régime de pensions du
Canada ou de la Loi sur l'assurance-emploi qui
renvoie au paragraphe 224(1.2) de la Loi de l'impôt
sur le revenu et qui prévoit la perception d'une coti-
sation, au sens du Régime de pensions du Canada,
d'une cotisation ouvrière ou d'une cotisation patro-
nale, au sens de la Loi sur l'assurance-emploi, ou
d'une cotisation prévue par la partie VII. I de cette
loi ainsi que des intérêts, pénalités et autres charges
afférents,

(iii) toute disposition législative provinciale dont
l'objet est semblable à celui du paragraphe 224(1.2)
de la Loi de l'impôt sur le revenu, ou qui renvoie à
ce paragraphe, et qui prévoit la perception d'une
somme, ainsi que des intérêts, pénalités et autres
charges afférents, laquelle :

(A) soit a été retenue par une personne sur un
paiement effectué à une autre personne, ou dé-
duite d'un tel paiement, et se rapporte à un im-
pôt semblable, de par sa nature, à l'impôt sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de l'impôt sur le revenu,

(B) soit est de même nature qu'une cotisation
prévue par le Régime de pensions du Canada, si
la province est une province instituant un régime
général de pensions au sens du paragraphe 3(1)
de cette loi et si la loi provinciale institue un ré-
gime provincial de pensions au sens de ce para-
graphe.

Effet

(3) L'ordonnance prévue à l'article 11.02, à l'exception
des passages de celle-ci qui suspendent l'exercice des
droits de Sa Majesté visés aux alinéas (1)a) ou b), n'a pas
pour effet de porter atteinte à l'application des disposi-
tions suivantes :

a) les paragraphes 224(1.2) et (1.3) de la Loi de l'impôt
sur le revenu;

b) toute disposition du Régime de pensions du
Canada ou de la Loi sur l'assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l'impôt sur le
revenu et qui prévoit la perception d'une cotisation, au
sens du Régime de pensions du Canada, d'une cotisa-
tion ouvrière ou d'une cotisation patronale, au sens de
la Loi sur l'assurance-emploi, ou d'une cotisation pré-
vue par la partie VII.1 de cette loi ainsi que des inté-
rêts, pénalités et autres charges afférents;

c) toute disposition législative provinciale dont l'objet
est semblable à celui du paragraphe 224(1.2) de la Loi
de l'impôt sur le revenu, ou qui renvoie à ce
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related interest, penalties or other amounts, and the
sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection,

and for the purpose of paragraph (c), the provision of
provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any re-
lated interest, penalties or other amounts.
2005, c. 47, s. 128; 2009, c. 33, s. 28.

Meaning of regulatory body

11.1 (1) In this section, regulatory body means a per-
son or body that has powers, duties or functions relating
to the enforcement or administration of an Act of Parlia-
ment or of the legislature of a province and includes a
person or body that is prescribed to be a regulatory body
for the purpose of this Act.

Regulatory bodies — order under section 11.02

(2) Subject to subsection (3), no order made under sec-
tion 11.02 affects a regulatory body's investigation in re-
spect of the debtor company or an action, suit or pro-
ceeding that is taken in respect of the company by or
before the regulatory body, other than the enforcement
of a payment ordered by the regulatory body or the court.

Exception

(3) On application by the company and on notice to the
regulatory body and to the persons who are likely to be
affected by the order, the court may order that subsection
(2) not apply in respect of one or more of the actions,
suits or proceedings taken by or before the regulatory
body if in the court's opinion
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paragraphe, et qui prévoit la perception d'une somme,
ainsi que des intérêts, pénalités et autres charges affé-
rents, laquelle :

(i) soit a été retenue par une personne sur un paie-
ment effectué à une autre personne, ou déduite
d'un tel paiement, et se rapporte à un impôt sem-
blable, de par sa nature, à l'impôt sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l'impôt sur le revenu,

(ii) soit est de même nature qu'une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.

Pour l'application de l'alinéa c), la disposition législative
provinciale en question est réputée avoir, à l'encontre de
tout créancier et malgré tout texte législatif fédéral ou
provincial et toute autre règle de droit, la même portée et
le même effet que le paragraphe 224(1.2) de la Loi de
l'impôt sur le revenu quant à la somme visée au sous-ali-
néa c)(i), ou que le paragraphe 23(2) du Régime de pen-
sions du Canada quant à la somme visée au sous-alinéa
c)(ii), et quant aux intérêts, pénalités et autres charges
afférents, quelle que soit la garantie dont bénéficie le
créancier.
2005, ch. 47, art. 128; 2009, ch, 33, art. 28.

Définition de organisme administratif

11.1 (1) Au présent article, organisme administratif
s'entend de toute personne ou de tout organisme chargé
de l'application d'une loi fédérale ou provinciale; y est as-
similé toute personne ou tout organisme désigné à ce
titre par règlement.

Organisme administratif — ordonnance rendue en
vertu de l'article 11.02

(2) Sous réserve du paragraphe (3), l'ordonnance prévue
à l'article 11.02 ne porte aucunement atteinte aux me-
sures — action, poursuite ou autre procédure — prises à
l'égard de la compagnie débitrice par ou devant un orga-
nisme administratif, ni aux investigations auxquelles il
procède à son sujet. Elles n'ont d'effet que sur l'exécution
d'un paiement ordonné par lui ou le tribunal.

Exception

(3) Le tribunal peut par ordonnance, sur demande de la
compagnie et sur préavis à l'organisme administratif et à
toute personne qui sera vraisemblablement touchée par
l'ordonnance, déclarer que le paragraphe (2) ne s'ap-
plique pas à l'une ou plusieurs des mesures prises par ou
devant celui-ci, s'il est convaincu que, à la fois :
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(a) a viable compromise or arrangement could not be
made in respect of the company if that subsection
were to apply; and

(b) it is not contrary to the public interest that the reg-
ulatory body be affected by the order made under sec-
tion 11.02.

Declaration — enforcement of a payment

(4) If there is a dispute as to whether a regulatory body is
seeking to enforce its rights as a creditor, the court may,
on application by the company and on notice to the regu-
latory body, make an order declaring both that the regu-
latory body is seeking to enforce its rights as a creditor
and that the enforcement of those rights is stayed.
1 997, c. 12, s. 124; 2001, c. 9, s. 576; 2005, c. 47, s. 128; 2007, c. 29, s. 106, c. 36, s. 65.

11.11 [Repealed, 2005, c. 47, s. 128]

Interim financing

11.2 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, a court may make an order
declaring that all or part of the company's property is
subject to a security or charge — in an amount that the
court considers appropriate — in favour of a person spec-
ified in the order who agrees to lend to the company an
amount approved by the court as being required by the
company, having regard to its cash-flow statement. The
security or charge may not secure an obligation that ex-
ists before the order is made.

Priority — secured creditors

(2) The court may order that the security or charge rank
in priority over the daim of any secured creditor of the
company.

Priority — other orders

(3) The court may order that the security or charge rank
in priority over any security or charge arising from a pre-
vious order made under subsection (1) only with the con-
sent of the person in whose favour the previous order
was made.

Factors to be considered

(4) In deciding whether to make an order, the court is to
consider, among other things,

(a) the period during which the company is expected
to be subject to proceedings under this Act;
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a) il ne pourrait être fait de transaction ou d'arrange-
ment viable à l'égard de la compagnie si ce paragraphe
s'appliquait;

b) l'ordonnance demandée au titre de l'article 11.02
n'est pas contraire à l'intérêt public.

Déclaration : organisme agissant à titre de créancier

(4) En cas de différend sur la question de savoir si l'orga-
nisme administratif cherche à faire valoir ses droits à
titre de créancier dans le cadre de la mesure prise, le tri-
bunal peut déclarer, par ordonnance, sur demande de la
compagnie et sur préavis à l'organisme, que celui-ci agit
effectivement à ce titre et que la mesure est suspendue.
1 997, ch. 12, art. 124; 2001, ch. 9, art. 576; 2005, ch. 47, art. 128; 2007, ch. 29, art. 106,
ch. 36, art. 65.

11.11 [Abrogé, 2005, ch. 47, art. 128]

Financement temporaire

11.2 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie sont grevés d'une charge ou
sûreté — d'un montant qu'il estime indiqué — en faveur
de la personne nommée dans l'ordonnance qui accepte
de prêter à la compagnie la somme qu'il approuve
compte tenu de l'état de l'évolution de l'encaisse et des
besoins de celle-ci. La charge ou sûreté ne peut garantir
qu'une obligation postérieure au prononcé de l'ordon-
nance.

Priorité — créanciers garantis

(2) Le tribunal peut préciser, dans l'ordonnance, que la
charge ou sûreté a priorité sur toute réclamation des
créanciers garantis de la compagnie.

Priorité — autres ordonnances

(3) Il peut également y préciser que la charge ou sûreté
n'a priorité sur toute autre charge ou sûreté grevant les
biens de la compagnie au titre d'une ordonnance déjà
rendue en vertu du paragraphe (1) que sur consentement
de la personne en faveur de qui cette ordonnance a été
rendue.

Facteurs à prendre en considération

(4) Pour décider s'il rend l'ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) la durée prévue des procédures intentées à l'égard
de la compagnie sous le régime de la présente loi;
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(b) how the company's business and financial affairs
are to be managed during the proceedings;

(c) whether the company's management has the con-
fidence of its major creditors;

(d) whether the loan would enhance the prospects of a
viable compromise or arrangement being made in re-
spect of the company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially preju-
diced as a result of the security or charge; and

(g) the monitor's report referred to in paragraph
23(1)(b), if any.

1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 36, s. 65.

Assignment of agreements

11.3 (1) On application by a debtor company and on
notice to every party to an agreement and the monitor,
the court may make an order assigning the rights and
obligations of the company under the agreement to any
person who is specified by the court and agrees to the as-
signment.

Exceptions

(2) Subsection (1) does not apply in respect of rights and
obligations that are not assignable by reason of their na-
ture or that arise under

(a) an agreement entered into on or after the day on
which proceedings commence under this Act;

(b) an eligible financial contract; or

(c) a collective agreement.

Factors to be considered

(3) In deciding whether to make the order, the court is to
consider, among other things,

(a) whether the monitor approved the proposed as-
signment;

(b) whether the person to whom the rights and obliga-
tions are to be assigned would be able to perform the
obligations; and

(c) whether it would be appropriate to assign the
rights and obligations to that person.

Restriction

(4) The court may not make the order unless it is satis-
fied that all monetary defaults in relation to the
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b) la façon dont les affaires financières et autres de la
compagnie seront gérées au cours de ces procédures;

e) la question de savoir si ses dirigeants ont la
confiance de ses créanciers les plus importants;

d) la question de savoir si le prêt favorisera la conclu-
sion d'une transaction ou d'un arrangement viable à
l'égard de la compagnie;

e) la nature et la valeur des biens de la compagnie;

f) la question de savoir si la charge ou sûreté causera
un préjudice sérieux à l'un ou l'autre des créanciers de
la compagnie;

g) le rapport du contrôleur visé à l'alinéa 23(1)b).
1 997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 36, art. 65.

Cessions

11.3 (1) Sur demande de la compagnie débitrice et sur
préavis à toutes les parties au contrat et au contrôleur, le
tribunal peut, par ordonnance, céder à toute personne
qu'il précise et qui y a consenti les droits et obligations de
la compagnie découlant du contrat.

Exceptions

(2) Le paragraphe (1) ne s'applique pas aux droits et
obligations qui, de par leur nature, ne peuvent être cédés
ou qui découlent soit d'un contrat conclu à la date à la-
quelle une procédure a été intentée sous le régime de la
présente loi ou par la suite, soit d'un contrat financier ad-
missible, soit d'une convention collective.

Facteurs à prendre en considération

(3) Pour décider s'il rend l'ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) l'acquiescement du contrôleur au projet de cession,
le cas échéant;

b) la capacité de la personne à qui les droits et obliga-
tions seraient cédés d'exécuter les obligations;

c) l'opportunité de lui céder les droits et obligations.

Restriction

(4) Il ne peut rendre l'ordonnance que s'il est convaincu
qu'il sera remédié, au plus tard à la date qu'il fixe, à tous
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agreement - other than Chose arising by reason only of
the company's insolvency, the commencement of pro-
ceedings under this Act or the company's failure to per-
form a non-monetary obligation - will be remedied on
or before the day fixed by the court.

Copy of order

(5) The applicant is to send a copy of the order to every
party to the agreement.
1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 29, s. 107, c. 36, ss. 65, 112.

11.31 [Repealed, 2005, c. 47, s. 128]

Critical supplier

11.4 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
cd by the security or charge, the court may make an order
declaring a person to be a critical supplier to the compa-
ny if the court is satisfied that the person is a supplier of
goods or services to the company and that the goods or
services that are supplied are critical to the company's
continued operation.

Obligation to supply

(2) If the court declares a person to be a critical supplier,
the court may make an order requiring the person to sup-
ply any goods or services specified by the court to the
company on any terms and conditions that are consistent
with the supply relationship or that the court considers
appropriate.

Security or charge in favour of critical supplier

(3) If the court makes an order under subsection (2), the
court shall, in the order, declare that all or part of the
property of the company is subject to a security or charge
in favour of the person declared to be a critical supplier,
in an amount equal to the value of the goods or services
supplied under the terms of the order.

Priority

(4) The court may order that the security or charge rank
in priority over the daim of any secured creditor of the
company.
1997, c. 12, s. 124; 2000, c. 30, s. 156; 2001, c. 34, s. 331E); 2005, c. 47, s. 128; 2007, c.
36, s. 65.

Removal of directors

11.5 (1) The court may, on the application of any per-
son interested in the matter, make an order removing
from office any director of a debtor company in respect of
which an order has been made under this Act if the court
is satisfied that the director is unreasonably impairing or
is likely to unreasonably impair the possibility of a viable
compromise or arrangement being made in respect of the
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les manquements d'ordre pécuniaire relatifs au contrat,
autres que ceux découlant du seul fait que la compagnie
est insolvable, est visée par une procédure intentée sous
le régime de la présente loi ou ne s'est pas conformée à
une obligation non pécuniaire.

Copie de l'ordonnance

(5) Le demandeur envoie une copie de l'ordonnance à
toutes les parties au contrat.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 29, art. 107, ch. 36, art. 65 et 112.

11.31 [Abrogé, 2005, ch. 47, art. 128]

Fournisseurs essentiels

11.4 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer toute personne
fournisseur essentiel de la compagnie s'il est convaincu
que cette personne est un fournisseur de la compagnie et
que les marchandises ou les services qu'elle lui fournit
sont essentiels à la continuation de son exploitation.

Obligation de fourniture

(2) S'il fait une telle déclaration, le tribunal peut ordon-
ner à la personne déclarée fournisseur essentiel de la
compagnie de fournir à celle-ci les marchandises ou ser-
vices qu'il précise, à des conditions compatibles avec les
modalités qui régissaient antérieurement leur fourniture
ou aux conditions qu'il estime indiquées.

Charge ou sûreté en faveur du fournisseur essentiel

(3) Le cas échéant, le tribunal déclare dans l'ordonnance
que tout ou partie des biens de la compagnie sont grevés
d'une charge ou sûreté, en faveur de la personne déclarée
fournisseur essentiel, d'un montant correspondant à la
valeur des marchandises ou services fournis en applica-
tion de l'ordonnance.

Priorité

(4) Il peut préciser, dans l'ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.
1997, ch. 12, art. 124; 2000, ch. 30, art. 156; 2001, ch. 34, art. 33(A); 2005, ch. 47, art.
128; 2007, ch. 36, art. 65.

Révocation des administrateurs

11.5 (1) Sur demande d'un intéressé, le tribunal peut,
par ordonnance, révoquer tout administrateur de la com-
pagnie débitrice à l'égard de laquelle une ordonnance a
été rendue sous le régime de la présente loi s'il est
convaincu que ce dernier, sans raisons valables, compro-
met ou compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement viable ou
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company or is acting or is likely to act inappropriately as
a director in the circumstances.

Filling vacancy

(2) The court may, by order, fill any vacancy created un-
der subsection (1).
1997, c. 12, s. 124; 2005, 0. 47, s. 128.

Security or charge relating to director's
indemnification

11.51 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring that all or part of the property of the company
is subject to a security or charge — in an amount that the
court considers appropriate — in favour of any director
or officer of the company to indemnify the director or of-
ficer against obligations and liabilities that they may in-
cur as a director or officer of the company after the com-
mencement of proceedings under this Act.

Priority

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

Restriction — indemnification insurance

(3) The court may not make the order if in its opinion
the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

Negligence, misconduct or fault

(4) The court shall make an order declaring that the se-
curity or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director's or officer's gross negligence or wilful
misconduct or, in Quebec, the director's or officer's gross
or intentional fault.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

Court may order security or charge to cover certain
costs

11.52 (1) On notice to the secured creditors who are
likely to be affected by the security or charge, the court
may make an order declaring that all or part of the prop-
erty of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in
respect of the fees and expenses of

(a) the monitor, including the fees and expenses of
any financial, legal or other experts engaged by the
monitor in the performance of the monitor's duties;
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agit ou agira vraisemblablement de facon inacceptable
dans les circonstances.

Vacance

(2) Le tribunal peut, par ordonnance, combler toute va-
cance decoulant de la revocation.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128.

Biens greves d'une charge ou siirete en faveur
d'administrateurs ou de dirigeants

11.51 (1) Sur demande de la compagnie debitrice, le
tribunal peut par ordonnance, sur preavis de la demande
aux creanciers garantis qui seront vraisemblablement
touches par la charge ou sfirete, declarer que tout ou par-
tie des biens de celle-ci sont greves d'une charge ou sure-
le, d'un montant qu'il estime indique, en faveur d'un ou
de plusieurs administrateurs ou dirigeants pour l'execu-
tion des obligations qu'ils peuvent contracter en cette
qualite apres l'introduction d'une procedure sous le re-
gime de la presente loi.

Priority

(2) Il peut preciser, dans l'ordonnance, que la charge ou
sfirete a priorite sur toute reclamation des creanciers ga-
rantis de la compagnie.

Restriction — assurance

(3) Il ne peut toutefois rendre une telle ordonnance s'il
estime que la compagnie peut souscrire, a un tout qu'il
estime juste, une assurance permettant d'indemniser
adequatement les administrateurs ou dirigeants.

Negligence, inconduite ou faute

(4) Il declare, dans l'ordonnance, que la charge ou sUrete
ne vise pas les obligations que l'administrateur ou le diri-
geant assume, selon lui, par suite de sa negligence grave
ou de son inconduite deliberee ou, au Quebec, par sa
faute lourde ou intentionnelle.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Biens greves d'une charge ou sCirete pour couvrir
certains frais

11.52 (1) Le tribunal peut par ordonnance, sur preavis
aux creanciers garantis qui seront vraisemblablement
touches par la charge ou silrete, declarer que tout ou par-
tie des biens de la compagnie debitrice sont greves d'une
charge ou sfirete, d'un montant qu'il estime indique, pour
couvrir

a) les debours et honoraires du contrOleur, ainsi que
ceux des experts — notamment en finance et en droit
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(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by
any other interested person if the court is satisfied that
the security or charge is necessary for their effective
participation in proceedings under this Act.

Priority

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

Bankruptcy and Insolvency Act matters

11.6 Notwithstanding the Bankruptcy and Insolvency
Act,

(a) proceedings commenced under Part III of the
Bankruptcy and Insolvency Act may be taken up and
continued under this Act only if a proposal within the
meaning of the Bankruptcy and Insolvency Act has
not been filed under that Part; and

(b) an application under this Act by a bankrupt may
only be made with the consent of inspectors referred
to in section 116 of the Bankruptcy and Insolvency
Act but no application may be made under this Act by
a bankrupt whose bankruptcy has resulted from

(i) the operation of subsection 50.4(8) of the
Bankruptcy and Insolvency Act, or

(ii) the refusal or deemed refusal by the creditors
or the court, or the annulment, of a proposal under
the Bankruptcy and Insolvency Act.

1997, c. 12, s. 124.

Court to appoint monitor

11.7 (1) When an order is made on the initial applica-
tion in respect of a debtor company, the court shall at the
same time appoint a person to monitor the business and
financial affairs of the company. The person so appointed
must be a trustee, within the meaning of subsection 2(1)
of the Bankruptcy and Insolvency Act.

Restrictions on who may be monitor

(2) Except with the permission of the court and on any
conditions that the court may impose, no trustee may be
appointed as monitor in relation to a company
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— dont it retient les services dans le cadre de ses
fonctions;

b) ceux des experts dont la compagnie retient les ser-
vices dans le cadre de procedures intentees sous le re-
gime de la presente loi;

c) ceux des experts dont tout autre interesse retient
les services, si, a son avis, la charge ou sfirete etait ne-
cessaire pour assurer sa participation efficace aux pro-
cedures intentees sous le regime de la presente loi.

Priority

(2) 11 peut preciser, dans l'ordonnance, que la charge ou
sfirete a priority sur toute reclamation des creanciers ga-
rantis de la compagnie.
2005, ch 47, art. 128; 2007, ch. 36, art. 66.

Lien avec la Loi sur la faillite et l'insolvabilite

11.6 Par derogation a la Loi sur la faillite et l'insolvabi-
lit6 :

a) les procedures intentees sous le regime de la partie
III de cette loi ne peuvent etre traitees et continuees
sous le regime de la presente loi que si une proposition
au sens de la Loi sur la faillite et l'insolvabilit6 n'a pas
ete deposee au titre de cette meme partie;

b) le failli ne peut faire une demande au titre de la
presente loi qu'avec l'aval des inspecteurs vises a Par-
ticle 116 de la Loi sur la faillite et l'insolvabilit6, au-
cune demande ne pouvant toutefois etre faite si la
faillite decoule, selon le cas :

(i) de 1'application du paragraphe 50.4(8) de la Loi
sur la faillite et l'insolvabilit6,

(ii) du rejet — effectif ou presume — de sa proposi-
tion par les creanciers ou le tribunal ou de l'annula-
tion de celle-ci au titre de cette loi.

1997, ch. 12, art. 124.

Nomination du contriileur

11.7 (1) Le tribunal qui rend une ordonnance sur la de-
mande initiale nomme une personne pour agir a titre de
contr6leur des affaires financieres ou autres de la compa-
gnie debitrice visee par la demande. Seul un syndic au
sens du paragraphe 20) de la Loi sur la faillite et l'insol-
vabilit6 peut etre nomme pour agir a titre de contreleur.

Personnes qui ne peuvent agir a titre de contriileur
(2) Sauf avec 1'autorisation du tribunal et aux conditions
qu'il peut fixer, ne peut etre nomme pour agir a titre de
contrOleur le syndic :
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(a) if the trustee is or, at any time during the two pre-
ceding years, was

(i) a director, an officer or an employee of the com-
pany,

(ii) related to the company or to any director or of-
ficer of the company, or

(iii) the auditor, accountant or legal counsel, or a
partner or an employee of the auditor, accountant
or legal counsel, of the company; or

(b) if the trustee is

(i) the trustee under a trust indenture issued by the
company or any person related to the company, or
the holder of a power of attorney under an act con-
stituting a hypothec within the meaning of the Civil
Code of Quebec that is granted by the company or
any person related to the company, or

(ii) related to the trustee, or the holder of a power
of attorney, referred to in subparagraph (i).

Court may replace monitor

(3) On application by a creditor of the company, the
court may, if it considers it appropriate in the circum-
stances, replace the monitor by appointing another
trustee, within the meaning of subsection 2(1) of the
Bankruptcy and Insolvency Act, to monitor the business
and financial affairs of the company.
1997, c. 12, s. 124; 2005, c. 47, s. 129.

No personal liability in respect of matters before
appointment

11.8 (1) Despite anything in federal or provincial law, if
a monitor, in that position, carries on the business of a
debtor company or continues the employment of a
debtor company's employees, the monitor is not by rea-
son of that fact personally liable in respect of a liability,
including one as a successor employer,

(a) that is in respect of the employees or former em-
ployees of the company or a predecessor of the compa-
ny or in respect of a pension plan for the benefit of
those employees; and

(b) that exists before the monitor is appointed or that
is calculated by reference to a period before the ap-
pointment.

Status of liability

(2) A liability referred to in subsection (1) shall not rank
as costs of administration.
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a) qui est ou, au tours des deux annees precedentes, a
etc

(i) adrninistrateur, dirigeant ou employe de la com-
pagnie,

(ii) lie a la compagnie ou a l'un de ses administra-
teurs ou dirigeants,

(iii) verificateur, comptable ou conseiller juridique
de la compagnie, ou employe ou associe de l'un ou
l'autre;

b) qui est :

(i) le fonde de pouvoir aux termes d'un acte consti-
tutif d'hypotheque — au sens du Code civil du Que-
bec — emanant de la compagnie ou d'une personne
lice a celle-ci ou le fiduciaire aux termes d'un acte
de fiducie emanant de la compagnie ou d'une per-
sonne lice a celle-ci,

(ii) lie au fonde de pouvoir ou au fiduciaire vise au
sous-alinea (i).

Remplacement du contrifileur

(3) Sur demande d'un creancier de la compagnie, le tri-
bunal peut, s'il l'estime indique dans les circonstances,
remplacer le contrOleur en nommant un autre syndic, au
sens du paragraphe 2(1) de la Loi sur la faillite et l'insol-
vabilit6, pour agir a ce titre a regard des affaires finan-
cieres et autres de la compagnie.
1997, ch. 12, art. 124; 2005, ch. 47, art. 129.

Immunite

11.8 (1) Par derogation au droit federal et provincial, le
contrOleur qui, en cette qualite, continue l'exploitation de
l'entreprise de la compagnie debitrice ou lui succede
comme employeur est degage de toute responsabilite
personnelle decoulant de quelque obligation de la com-
pagnie, notamment a titre d'employeur successeur, si
eelle-ci, a la fois :

a) l'oblige envers des employes ou anciens employes
de la compagnie, ou de l'un de ses predecesseurs, ou
decoule d'un regime de pension pour le benefice de ces
employes;

b) existait avant sa nomination ou est calculee par re-
ference a une periode la precedant.

Obligation exclue des frais

(2) L'obligation visee au paragraphe (1) ne fait pas partie
des frais d'administration.
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Liability of other successor employers
(2.1) Subsection (1) does not affect the liability of a suc-
cessor employer other than the monitor.

Liability in respect of environmental matters
(3) Notwithstanding anything in any federal or provin-
cial law, a monitor is not personally liable in that position
for any environmental condition that arose or environ-
mental damage that occurred

(a) before the monitor's appointment; or

(b) after the monitor's appointment unless it is estab-
lished that the condition arose or the damage occurred
as a result of the monitor's gross negligence or wilful
misconduct.

Reports, etc., still required

(4) Nothing in subsection (3) exempts a monitor from
any duty to report or make disclosure imposed by a law
referred to in that subsection.

Non-liability re certain orders

(5) Notwithstanding anything in any federal or provin-
cial law but subject to subsection (3), where an order is
made which has the effect of requiring a monitor to rem-
edy any environmental condition or environmental dam-
age affecting property involved in a proceeding under
this Act, the monitor is not personally liable for failure to
comply with the order, and is not personally liable for
any costs that are or would be incurred by any person in
carrying out the terms of the order,

(a) if, within such time as is specified in the order,
within ten days after the order is made if no time is so
specified, within ten days after the appointment of the
monitor, if the order is in effect when the monitor is
appointed or during the period of the stay referred to
in paragraph (b), the monitor

(i) complies with the order, or

(ii) on notice to the person who issued the order,
abandons, disposes of or otherwise releases any in-
terest in any real property affected by the condition
or damage;

(b) during the period of a stay of the order granted, on
application made within the time specified in the or-
der referred to in paragraph (a) or within ten days af-
ter the order is made or within ten days after the ap-
pointment of the monitor, if the order is in effect when
the monitor is appointed, by
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Responsabilité de l'employeur successeur
(2.1) Le paragraphe (1) ne dégage aucun employeur suc-
cesseur, autre que le contrôleur, de sa responsabilité.

Responsabilité en matière d'environnement
(3) Par dérogation au droit fédéral et provincial, le
contrôleur est, ès qualités, dégagé de toute responsabilité
personnelle découlant de tout fait ou dommage lié à l'en-
vironnement survenu, avant ou après sa nomination,
sauf celui causé par sa négligence grave ou son incon-
duite délibérée.

Rapports

(4) Le paragraphe (3) n'a pas pour effet de soustraire le
contrôleur à l'obligation de faire rapport ou de communi-
quer des renseignements prévus par le droit applicable
en l'espèce.

Immunité — ordonnances

(5) Par dérogation au droit fédéral et provincial, mais
sous réserve du paragraphe (3), le contrôleur est, ès qua-
lité, dégagé de toute responsabilité personnelle découlant
du non-respect de toute ordonnance de réparation de
tout fait ou dommage lié à l'environnement et touchant
un bien visé par des procédures intentées au titre de la
présente loi, et de toute responsabilité personnelle relati-
vement aux frais engagés par toute personne exécutant
l'ordonnance :

a) si, dans les dix jours suivant l'ordonnance ou dans
le délai fixé par celle-ci, dans les dix jours suivant sa
nomination si l'ordonnance est alors en vigueur ou
pendant la durée de la suspension visée à l'alinéa b) :

(i) il s'y conforme,

(ii) il abandonne, après avis à la personne ayant
rendu l'ordonnance, tout intérêt dans l'immeuble
en cause, en dispose ou s'en dessaisit;

b) pendant la durée de la suspension de l'ordonnance
qui est accordée, sur demande présentée dans les dix
jours suivant l'ordonnance visée à l'alinéa a) ou dans
le délai fixé par celle-ci, ou dans les dix jours suivant
sa nomination si l'ordonnance est alors en vigueur :

(i) soit par le tribunal ou l'autorité qui a compé-
tence relativement à l'ordonnance, en vue de per-
mettre au contrôleur de la contester,
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(i) the court or body having jurisdiction under the
law pursuant to which the order was made to en-
able the monitor to contest the order, or

(ii) the court having jurisdiction under this Act for
the purposes of assessing the economic viability of
complying with the order; or

(c) if the monitor had, before the order was made,
abandoned or renounced any interest in any real prop-
erty affected by the condition or damage.

Stay may be granted

(6) The court may grant a stay of the order referred to in
subsection (5) on such notice and for such period as the
court deems necessary for the purpose of enabling the
monitor to assess the economic viability of complying
with the order.

Costs for remedying not costs of administration
(7) Where the monitor has abandoned or renounced any
interest in real property affected by the environmental
condition or environmental damage, claims for costs of
remedying the condition or damage shall not rank as
costs of administration.

Priority of claims

(8) Any claim by Her Majesty in right of Canada or a
province against a debtor company in respect of which
proceedings have been commenced under this Act for
costs of remedying any environmental condition or envi-
ronmental damage affecting real property of the compa-
ny is secured by a charge on the real property and on any
other real property of the company that is contiguous
thereto and that is related to the activity that caused the
environmental condition or environmental damage, and
the charge

(a) is enforceable in accordance with the law of the ju-
risdiction in which the real property is located, in the
same way as a mortgage, hypothec or other security on
real property; and

(b) ranks above any other claim, right or charge
against the property, notwithstanding any other provi-
sion of this Act or anything in any other federal or
provincial law.

Claim for clean-up costs

(9) A claim against a debtor company for costs of reme-
dying any environmental condition or environmental
damage affecting real property of the company shall be a
claim under this Act, whether the condition arose or the
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(ii) soit par le tribunal qui a competence en matiere
de faillite, en vue d'evaluer les consequences econo-
miques du respect de l'ordonnance;

c) si, avant que l'ordonnance ne soit rendue, it avait
abandonne tout interet dans le bien immeuble en
cause ou y avait renonce, ou s'en etait dessaisi.

Suspension

(6) En vue de permettre au contrOleur d'evaluer les
consequences economiques du respect de l'ordonnance,
le tribunal peut en ordonner la suspension apres avis et
pour la periode qu'il estime indiques.

Frais

(7) Si le contrOleur a abandonne tout interet dans le bien
immeuble en cause ou y a renonce, les reclamations pour
les frais de reparation du fait ou dommage lie a l'environ-
nement et touchant le bien ne font pas partie des frais
d'administration.

Priority des reclamations

(8) Dans le cas on des procedures ont ete intentees au
titre de la presente loi contre une compagnie debitrice,
toute reclamation de Sa Majeste du chef du Canada ou
d'une province contre elle pour les frais de reparation du
fait ou dommage lie a l'environnement et touchant un de
ses biens immeubles est garantie par une sarete sur le
bien immeuble en cause et sur ceux qui sont contigus
celui on le dommage est survenu et qui sont lies a l'activi-
te ayant cause le fait ou le dommage; la sfirete peut etre
executee selon le droit du lieu on est situe le bien comme
s'il s'agissait d'une hypotheque ou autre garantie sur ce-
lui-ci et, par derogation aux autres dispositions de la pre-
sente loi et a toute regle de droit federal et provincial, a
priorite sur tout autre droit, charge ou reclamation visant
le bien.

Precision

(9) La reclamation pour les frais de reparation du fait ou
dommage lie A l'environnement et touchant un bien im-
meuble de la compagnie debitrice constitue une reclama-
tion, que la date du fait ou dommage soit anterieure ou
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damage occurred before or after the date on which pro-
ceedings under this Act were commenced.
1997, c. 12, s. 124; 2007, c. 36, s. 67.

Fixing deadlines

12 The court may fix deadlines for the purposes of vot-
ing and for the purposes of distributions under a com-
promise or arrangement.
R.S., 1985, c. C-36, s. 12; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 2004, c. 25, s. 195; 2005, c.
47, s. 130; 2007, c. 36, s. 68.

Leave to appeal

13 Except in Yukon, any person dissatisfied with an or-
der or a decision made under this Act may appeal from
the order or decision on obtaining leave of the judge ap-
pealed from or of the court or a judge of the court to
which the appeal lies and on such terms as to security
and in other respects as the judge or court directs.
R.S., 1985, c. C-36, s. 13; 2002, c. 7, s. 134.

Court of appeal

14 (1) An appeal under section 13 lies to the highest
court of final resort in or for the province in which the
proceeding originated.

Practice

(2) All appeals under section 13 shall be regulated as far
as possible according to the practice in other cases of the
court appealed to, but no appeal shall be entertained un-
less, within twenty-one days after the rendering of the or-
der or decision being appealed, or within such further
time as the court appealed from, or, in Yukon, a judge of
the Supreme Court of Canada, allows, the appellant has
taken proceedings therein to perfect his or her appeal,
and within that time he or she has made a deposit or giv-
en sufficient security according to the practice of the
court appealed to that he or she will duly prosecute the
appeal and pay such costs as may be awarded to the re-
spondent and comply with any terms as to security or
otherwise imposed by the judge giving leave to appeal.
R.S., 1985, c. C-36, s. 14; 2002, c. 7, s. 135.

Appeals

15 (1) An appeal lies to the Supreme Court of Canada
on leave therefor being granted by that Court from the
highest court of final resort in or for the province or terri-
tory in which the proceeding originated.
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posterieure a celle on des procedures sont intentees au
titre de la presente loi.
1 997, ch. 12, art. 124; 2007, ch. 36, art. 67.

tch6ances

12 Le tribunal peut fixer des echeances aux fins de vota-
tion et aux fins de distribution aux termes d'une transac-
tion ou d'un arrangement.
L.R. (1985), ch. C-36, art. 12; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 2004, ch. 25, art.
1 95; 2005, ch. 47, art. 130; 2007, ch. 36, art. 68.

Permission d'en appeler

13 Sauf au Yukon, toute personne mecontente d'une or-
donnance ou decision rendue en application de la pre-
sente loi peut en appeler apres avoir obtenu la permis-
sion du juge dont la decision fait l'objet d'un appel ou
apres avoir obtenu la permission du tribunal ou d'un juge
du tribunal auquel l'appel est porte et aux conditions que
prescrit ce juge ou tribunal concernant le cautionnement
et a d'autres egards.
L.R. (1085), ch. C-36, art. 13; 2002, ch. 7, art. 134.

Cour d'appel

14 (1) Cet appel doit etre porte au tribunal de dernier
ressort de la province on la procedure a pris naissance.

Pratique

(2) Tous ces appels sont regis autant que possible par la
pratique suivie dans d'autres causes devant le tribunal
saisi de l'appel; toutefois, aucun appel n'est recevable
moins que, dans le delai de vingt et un jours apres qu'a
ete rendue l'ordonnance ou la decision faisant l'objet de
l'appel, ou dans le delai additionnel que peut accorder le
tribunal dont it est interjete appel ou, au Yukon, un juge
de la Cour supreme du Canada, l'appelant n'y ait pris des
procedures pour partake son appel, et a moins que, dans
ce delai, it n'ait fait un depOt ou fourni un cautionnement
suffisant selon la pratique du tribunal saisi de l'appel
pour garantir qu'il poursuivra dfiment l'appel et payera
les frais qui peuvent etre adjuges a l'intime et se confor-
mera aux conditions relatives au cautionnement ou
autres qu'impose le juge donnant la permission d'en ap-
peler.
L.R. (1985), ch. C-36, art. 14; 2002, ch. 7, art. 135.

Appels

15 (1) Un appel peut etre interjete a la Cour supreme du
Canada sur autorisation a cet effet accordee par ce tribu-
nal, du plus haut tribunal de dernier ressort de la pro-
vince ou du territoire on la procedure a pris naissance.
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Jurisdiction of Supreme Court of Canada

(2) The Supreme Court of Canada shall have jurisdiction
to hear and to decide according to its ordinary procedure
any appeal under subsection (1) and to award costs.

Stay of proceedings

(3) No appeal to the Supreme Court of Canada shall op-
erate as a stay of proceedings unless and to the extent or-
dered by that Court.

Security for costs

(4) The appellant in an appeal under subsection (1) shall
not be required to provide any security for costs, but, un-
less he provides security for costs in an amount to be
fixed by the Supreme Court of Canada, he shall not be
awarded costs in the event of his success on the appeal.

Decision final

(5) The decision of the Supreme Court of Canada on any
appeal under subsection (1) is final and conclusive.
R.S., c. C-25, s. 15; R.S., c. 4411st Supp.), s. 10.

Order of court of one province

16 Every order made by the court in any province in the
exercise of jurisdiction conferred by this Act in respect of
any compromise or arrangement shall have full force and
effect in all the other provinces and shall be enforced in
the court of each of the other provinces in the same man-
ner in all respects as if the order had been made by the
court enforcing it.
R.S., c. C-25, s. 16.

Courts shall aid each other on request

17 All courts that have jurisdiction under this Act and
the officers of those courts shall act in aid of and be auxil-
iary to each other in all matters provided for in this Act,
and an order of a court seeking aid with a request to an-
other court shall be deemed sufficient to enable the latter
court to exercise in regard to the matters directed by the
order such jurisdiction as either the court that made the
request or the court to which the request is made could
exercise in regard to similar matters within their respec-
tive jurisdictions.
R.S., c. C-25, s. 17.

18 [Repealed, 2005, c. 47, s. 131]

18.1 [Repealed, 2005, c. 47, s. 131]

18.2 [Repealed, 2005, c. 47, s. 131]

18.3 [Repealed, 2005, c. 47, s. 131]
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Juridiction de la Cour supreme du Canada

(2) La Cour supreme du Canada a juridiction pour en-
tendre et decider, selon sa procedure ordinaire, tout ap-
pel ainsi permis et pour adjuger des frais.

Suspension de procedures

(3) Un tel appel a la Cour supreme du Canada n'a pas
pour effet de suspendre les procedures, a moins que ce
tribunal ne l'ordonne et dans la mesure on it l'ordonne.

Cautionnement pour les frais

(4) L'appelant n'est pas tenu de fournir un cautionne-
ment pour les frais; toutefois, a moins qu'il ne fournisse
un cautionnement pour les frais au montant que fixe la
Cour supreme du Canada, it ne lui est pas adjuge de frais
en cas de reussite dans son appel.

Decision finale

(5) La decision de la Cour supreme du Canada sur un tel
appel est definitive et sans appel.
S.R., ch. C-25, art. 15; S.R., ch. 44(19' suppl.), art. 10.

Ordonnance d'un tribunal d'une province

16 Toute ordonnance rendue par le tribunal d'une pro-
vince dans l'exercice de la juridiction conferee par la pre-
sente loi a l'egard de quelque transaction ou arrangement
a pleine vigueur et effet dans les autres provinces, et elle
est appliquee devant le tribunal de chacune des autres
provinces de la meme maniere, a tous egards, que si elle
avait ete rendue par le tribunal la faisant ainsi executer.
S.R., ch. C-25, art. 16.

Les tribunaux doivent s'entraider sur demande

17 Tous les tribunaux ayant juridiction sous le regime de
la presente loi et les fonctionnaires de ces tribunaux sont
tenus de s'entraider et de se faire les auxiliaires les uns
des autres en toutes matieres prevues par la presente loi,
et une ordonnance du tribunal sollicitant de l'aide au
moyen d'une demande a un autre tribunal est reputee
suffisante pour permettre a ce dernier tribunal d'exercer,
en ce qui concerne les questions prescrites par l'ordon-
nance, la juridiction que le tribunal ayant formule la de-
mande ou le tribunal auquel est adressee la demande
pourrait exercer a l'egard de questions similaires dans les
limites de leurs juridictions respectives.
S.R., ch. C-25, art. 17.

18 [Abroge, 2005, ch. 47, art. 131]

18.1 [Abroge, 2005, ch. 47, art. 131]

18.2 [Abroge, 2005, ch. 47, art. 131]

18.3 [Abroge, 2005, ch. 47, art. 131]
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18.4 [Repealed, 2005, c. 47, s. 131]

18.5 [Repealed, 2005, c. 47, s. 131]

18.6 [Repealed, 2005, c. 47, s. 131]

PART III

General

Claims

Claims that may be dealt with by a compromise or
arrangement

19 (1) Subject to subsection (2), the only claims that
may be dealt with by a compromise or arrangement in re-
spect of a debtor company are

(a) claims that relate to debts or liabilities, present or
future, to which the company is subject on the earlier
of

(i) the day on which proceedings commenced un-
der this Act, and

(ii) if the company filed a notice of intention under
section 50.4 of the Bankruptcy and Insolvency Act
or commenced proceedings under this Act with the
consent of inspectors referred to in section 116 of
the Bankruptcy and Insolvency Act, the date of the
initial bankruptcy event within the meaning of sec-
tion 2 of that Act; and

(b) claims that relate to debts or liabilities, present or
future, to which the company may become subject be-
fore the compromise or arrangement is sanctioned by
reason of any obligation incurred by the company be-
fore the earlier of the days referred to in subpara-
graphs (a)(i) and (ii).

Exception

(2) A compromise or arrangement in respect of a debtor
company may not deal with any claim that relates to any
of the following debts or liabilities unless the compro-
mise or arrangement explicitly provides for the claim's
compromise and the creditor in relation to that debt has
voted for the acceptance of the compromise or arrange-
ment:

(a) any fine, penalty, restitution order or other order
similar in nature to a fine, penalty or restitution order,
imposed by a court in respect of an offence;
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18.4 [Abroge, 2005, ch. 47, art. 131]

18.5 [Abroge, 2005, ch. 47, art. 131]

18.6 [Abroge, 2005, ch. 47, art. 131]

PARTIE III

Dispositions g6n6rales

R6clamations

Rdclamations considdrdes dans le cadre des
transactions ou arrangements

19 (1) Les seules reclamations qui peuvent etre conside-
Fees dans le cadre d'une transaction ou d'un arrangement
visant une compagnie debitrice sont :

a) celles se rapportant aux dettes et obligations, pre-
sentes ou futures, auxquelles la compagnie est assujet-
tie a celle des dates ci-apres qui est anterieure
l'autre :

(i) la date a laquelle une procedure a ete intentee
sous le regime de la presente loi a l'egard de la com-
pagnie,

(ii) la date d'ouverture de la faillite, au sens de Par-
ticle 2 de la Loi sur la faillite et l'insolvabilit6, si elle
a depose un avis d'intention sous le regime de Par-
ticle 50.4 de cette loi ou qu'elle a intente une proce-
dure sous le regime de la presente loi avec le
consentement des inspecteurs vises a l'article 116
de la Loi sur la faillite et l'insolvabilit6;

b) celles se rapportant aux dettes et obligations, pre-
sentes ou futures, auxquelles elle peut devenir assujet-
lie avant 1'acceptation de la transaction ou de l'arran-
gement, en raison d'une obligation contractee
anterieurement a celle des dates mentionnees aux
sous-alineas a)(i) et (ii) qui est anterieure a l'autre.

Exception

(2) La reclamation se rapportant a l'une ou l'autre des
dettes ou obligations ci-apres ne peut toutefois etre ainsi
consideree, a moins que la transaction ou l'arrangement
ne prevoie expressement la possibilite de transiger sur
cette reclamation et que le creancier interesse n'ait vote
en faveur de la transaction ou de l'arrangement propose :

a) toute ordonnance d'un tribunal imposant une
amende, une penalite, la restitution ou une autre
peine semblable;
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(b) any award of damages by a court in civil proceed-
ings in respect of

(i) bodily harm intentionally inflicted, or sexual as-
sault, or

(ii) wrongful death resulting from an act referred to
in subparagraph (i);

(c) any debt or liability arising out of fraud, embezzle-
ment, misappropriation or defalcation while acting in
a fiduciary capacity or, in Quebec, as a trustee or an
administrator of the property of others;

(d) any debt or liability resulting from obtaining prop-
erty or services by false pretences or fraudulent mis-
representation, other than a debt or liability of the
company that arises from an equity claim; or

(e) any debt for interest owed in relation to an
amount referred to in any of paragraphs (a) to (d).

R.S., 1985, c. C-36, s. 19; 1996, c. 6, s. 167; 2005, c. 47, s. 131; 2007, c. 36, s. 69.

Determination of amount of claims

20 (1) For the purposes of this Act, the amount repre-
sented by a claim of any secured or unsecured creditor is
to be determined as follows:

(a) the amount of an unsecured claim is the amount

(i) in the case of a company in the course of being
wound up under the Winding-up and Restructur-
ing Act, proof of which has been made in accor-
dance with that Act,

(ii) in the case of a company that has made an au-
thorized assignment or against which a bankruptcy
order has been made under the Bankruptcy and In-
solvency Act, proof of which has been made in ac-
cordance with that Act, or

(iii) in the case of any other company, proof of
which might be made under the Bankruptcy and
Insolvency Act, but if the amount so provable is not
admitted by the company, the amount is to be de-
termined by the court on summary application by
the company or by the creditor; and

(b) the amount of a secured claim is the amount,
proof of which might be made under the Bankruptcy
and Insolvency Act if the claim were unsecured, but
the amount if not admitted by the company is, in the
case of a company subject to pending proceedings
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b) toute indemnite accordee en justice dans une af-
faire civile

(i) pour des lesions corporelles causees intention-
nellement ou pour agression sexuelle,

(ii) pour deces decoulant d'un acte vise au sous-ali-
nea (i);

c) toute dette ou obligation resultant de la fraude, du
detournement, de la concussion ou de l'abus de
confiance alors que la compagnie agissait, au Quebec,
A titre de fiduciaire ou d'administrateur du bien d'au-
trui ou, dans les autres provinces, a titre de fiduciaire;

d) toute dette ou obligation resultant de l'obtention de
biens ou de services par des faux-semblants ou la pre-
sentation erronee et frauduleuse des faits, autre
qu'une dette ou obligation de la compagnie qui de-
coule d'une reclamation relative a des capitaux
propres;

e) toute dette relative aux interets dus a Pegard d'une
somme visee A Fun des alineas a) a d).

L.R. (1985), ch. C-36, art. 19; 1996, ch. 6, art. 167; 2005, ch. 47, art. 131; 2007, ch. 36, art.
69.

Determination du montant de la reclamation

20 (1) Pour l'application de la presente loi, le montant
de la reclamation d'un creancier garanti ou chirogra-
phaire est determine de la fawn suivante

a) le montant d'une reclamation non garantie est ce-
lui:

(i) dans le cas d'une compagnie en voie de liquida-
tion sous le regime de la Loi sur les liquidations et
les restructurations, dont la preuve a ete etablie en
conformite avec cette loi,

(ii) dans le cas d'une compagnie qui a fait une ces-
sion autorisee ou a l'encontre de laquelle une or-
donnance de faillite a ete rendue sous le regime de
la Loi sur la faillite et l'insolvabilW, dont la preuve
a ete etablie en conformite avec cette loi,

(iii) dans le cas de toute autre compagnie, dont la
preuve peut etre etablie sous le regime de la Loi sur
la faillite et l'insolvabilit6, mais si le montant ainsi
prouvable n'est pas admis par la compagnie, it est
determine par le tribunal sur demande sommaire
de celle-ci ou du creancier;

b) le montant d'une reclamation garantie est celui
dont la preuve pourrait etre etablie sous le regime de
la Loi sur la faillite et si la reclamation
n'etait pas garantie, mais ce montant, s'il n'est pas
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under the Winding-up and Restructuring Act or the
Bankruptcy and Insolvency Act, to be established by
proof in the same manner as an unsecured daim un-
der the Winding-up and Restructuring Act or the
Bankruptcy and Insolvency Act, as the case may be,
and, in the case of any other company, the amount is
to be determined by the court on summary application
by the company or the creditor.

Admission of daims

(2) Despite subsection (1), the company may admit the
amount of a daim for voting purposes under reserve of
the right to contest liability on the daim for other pur-
poses, and nothing in this Act, the Winding-up and Re-
structuring Act or the Bankruptcy and Insolvency Act
prevents a secured creditor from voting at a meeting of
secured creditors or any class of them in respect of the
total amount of a daim as admitted.
S.S., 1985, c. C-36, s. 20; 2005, c. 47, s. 131; 2007, c. 36, s. 70.

Law of set-off or compensation to apply

21 The law of set-off or compensation applies to ail
daims made against a debtor company and to ail actions
instituted by it for the recovery of debts due to the com-
pany in the same manner and to the same extent as if the
company were plaintif or defendant, as the case may be.
1 997, c. 12, s. 126; 2005, c. 47, s. 131.

Classes of Creditors

Company may establish classes

22 (1) A debtor company may divide its creditors into
classes for the purpose of a meeting to be held under sec-
tion 4 or 5 in respect of a compromise or arrangement re-
lating to the company and, if it does so, it is to apply to
the court for approval of the division before the meeting
is held.

Factors

(2) For the purpose of subsection (1), creditors may be
included in the same class if their interests or rights are
sufficiently similar to give them a commonality of inter-
est, taking into account

(a) the nature of the debts, liabilities or obligations
giving rise to their daims;

(b) the nature and rank of any security in respect of
their daims;

(c) the remedies available to the creditors in the ab-
sence of the compromise or arrangement being
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admis par la compagnie, est, dans le cas où celle-ci est
assujettie à une procédure pendante sous le régime de
la Loi sur les liquidations et les restructurations ou de
la Loi sur la faillite et l'insolvabilité, établi par preuve
de la même manière qu'une réclamation non garantie
sous le régime de l'une ou l'autre de ces lois, selon le
cas, et, s'il s'agit de toute autre compagnie, il est déter-
miné par le tribunal sur demande sommaire de celle-ci
ou du créancier.

Admission des réclamations

(2) Malgré le paragraphe (1), la compagnie peut ad-
mettre le montant d'une réclamation aux fins de votation
sous réserve du droit de contester la responsabilité quant
à la réclamation pour d'autres objets, et la présente loi, la
Loi sur les liquidations et les restructurations et la Loi
sur la faillite et l'insolvabilité n'ont pas pour effet d'em-
pêcher un créancier garanti de voter à une assemblée de
créanciers garantis ou d'une catégorie de ces derniers à
l'égard du montant total d'une réclamation ainsi admis.
L.R. (1985), ch. C-36, art. 20; 2005, ch. 47, art. 131; 2007, ch. 36, art. 70.

Compensation

21 Les règles de compensation s'appliquent à toutes les
réclamations produites contre la compagnie débitrice et à
toutes les actions intentées par elle en vue du recouvre-
ment de ses créances, comme si elle était demanderesse
ou défenderesse, selon le cas.
1997, ch. 12, art. 126; 2005, ch. 47, art. 131.

Catégories de créanciers

Établissement des catégories de créanciers
22 (1) La compagnie débitrice peut établir des catégo-
ries de créanciers en vue des assemblées qui seront te-
nues au titre des articles 4 ou 5 relativement à une tran-
saction ou un arrangement la visant; le cas échéant, elle
demande au tribunal d'approuver ces catégories avant la
tenue des assemblées.

Critères

(2) Pour l'application du paragraphe (1), peuvent faire
partie de la même catégorie les créanciers ayant des
droits ou intérêts à ce point semblables, compte tenu des
critères énumérés ci-après, qu'on peut en conclure qu'ils
ont un intérêt commun :

a) la nature des créances et obligations donnant lieu à
leurs réclamations;

b) la nature et le rang de toute garantie qui s'y rat-
tache;
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sanctioned, and the extent to which the creditors
would recover their daims by exercising those reme-
dies; and

(d) any further criteria, consistent with those set out
in paragraphs (a) to (c), that are prescribed.

Related creditors

(3) A creditor who is related to the company may vote
against, but not for, a compromise or arrangement relat-
ing to the company.
1997, c. 12, s. 126; 2005, c. 47, s. 131; 2007, c. 36, s. 71.

Class — creditors having equity daims

22.1 Despite subsection 22(1), creditors having equity
daims are to be in the same class of creditors in relation
to those daims unless the court orders otherwise and
may not, as members of that class, vote at any meeting
unless the court orders otherwise.
2005, c. 47, s. 131; 2007, c 36, s. 71.

Monitors

Duties and functions

23 (1) The monitor shall

(a) except as otherwise ordered by the court, when an
order is made on the initial application in respect of a
debtor company,

(i) publish, without delay atter the order is made,
once a week for two consecutive weeks, or as other-
wise directed by the court, in one or more newspa-
pers in Canada specified by the court, a notice con-
taining the prescribed information, and

(ii) within five days alter the day on which the or-
der is made,

(A) make the order publicly available in the pre-
scribed manner,

(B) send, in the prescribed manner, a notice to
every known creditor who has a daim against
the company of more than $1,000 advising them
that the order is publicly available, and

(C) prepare a list, showing the names and ad-
dresses of those creditors and the estimated
amounts of those daims, and make it publicly
available in the prescribed manner;
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c) les voies de droit ouvertes aux créanciers, abstrac-
tion faite de la transaction ou de l'arrangement, et la
mesure dans laquelle il pourrait être satisfait à leurs
réclamations s'ils s'en prévalaient;

d) tous autres critères réglementaires compatibles
avec ceux énumérés aux alinéas a) à c).

Créancier lié

(3) Le créancier lié à la compagnie peut voter contre,
mais non pour, l'acceptation de la transaction ou de l'ar-
rangement.
1 997, ch. 12, art. 126; 2005, ch. 47, art. 131; 2007, ch. 36, art. 71.

Catégorie de créanciers ayant des réclamations
relatives à des capitaux propres

22.1 Malgré le paragraphe 22(1), les créanciers qui ont
des réclamations relatives à des capitaux propres font
partie d'une même catégorie de créanciers relativement à
ces réclamations, sauf ordonnance contraire du tribunal,
et ne peuvent à ce titre voter à aucune assemblée, sauf or-
donnance contraire du tribunal.
2005, ch 47, art. 131; 2007, ch. 36, art. 71.

Contrôleurs

Attributions

23 (1) Le contrôleur est tenu :

a) à moins que le tribunal n'en ordonne autrement,
lorsqu'il rend une ordonnance à l'égard de la demande
initiale visant une compagnie débitrice :

(ï) de publier, sans délai après le prononcé de l'or-
donnance, une fois par semaine pendant deux se-
maines consécutives, ou selon les modalités qui y
sont prévues, dans le journal ou les journaux au
Canada qui y sont précisés, un avis contenant les
renseignements réglementaires,

(ii) dans les cinq jours suivant la date du prononcé
de l'ordonnance :

(A) de rendre l'ordonnance publique selon les
modalités réglementaires,

(B) d'envoyer un avis, selon les modalités régle-
mentaires, à chaque créancier connu ayant une
réclamation supérieure à mille dollars les infor-
mant que l'ordonnance a été rendue publique,

(C) d'établir la liste des nom et adresse de cha-
cun de ces créanciers et des montants estimés
des réclamations et de la rendre publique selon
les modalités réglementaires;
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(b) review the company's cash-flow statement as to its
reasonableness and file a report with the court on the
monitor's findings;

(e) make, or cause to be made, any appraisal or inves-
tigation the monitor considers necessary to determine
with reasonable accuracy the state of the company's
business and financial affairs and the cause of its fi-
nancial difficulties or insolvency and file a report with
the court on the monitor's findings;

(d) file a report with the court on the state of the com-
pany's business and financial affairs — containing the
prescribed information, if any —

(i) without delay after ascertaining a material ad-
verse change in the company's projected cash-flow
or financial circumstances,

(ii) not later than 45 days, or any longer period that
the court may specify, after the day on which each
of the company's fiscal quarters ends, and

(iii) at any other time that the court may order;

(d.1) file a report with the court on the state of the
company's business and financial affairs — containing
the monitor's opinion as to the reasonableness of a de-
cision, if any, to include in a compromise or arrange-
ment a provision that sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act do not apply in re-
spect of the compromise or arrangement and contain-
ing the prescribed information, if any — at least seven
days before the day on which the meeting of creditors
referred to in section 4 or 5 is to be held;

(e) advise the company's creditors of the filing of the
report referred to in any of paragraphs (b) to (d.1);

(f) file with the Superintendent of Bankruptcy, in the
prescribed manner and at the prescribed time, a copy
of the documents specified in the regulations;

(f.1) for the purpose of defraying the expenses of the
Superintendent of Bankruptcy incurred in performing
his or her functions under this Act, pay the prescribed
levy at the prescribed time to the Superintendent for
deposit with the Receiver General;

(g) attend court proceedings held under this Act that
relate to the company, and meetings of the company's
creditors, if the monitor considers that his or her at-
tendance is necessary for the fulfilment of his or her
duties or functions;

(h) if the monitor is of the opinion that it would be
more beneficial to the company's creditors if
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b) de réviser l'état de l'évolution de l'encaisse de la
compagnie, en ce qui a trait à sa justification, et de dé-
poser auprès du tribunal un rapport où il présente ses
conclusions;

c) de faire ou de faire faire toute évaluation ou inves-
tigation qu'il estime nécessaire pour établir l'état des
affaires financières et autres de la compagnie et les
causes des difficultés financières ou de l'insolvabilité
de celle-ci, et de déposer auprès du tribunal un rap-
port où il présente ses conclusions;

d) de déposer auprès du tribunal un rapport portant
sur l'état des affaires financières et autres de la com-
pagnie et contenant les renseignements réglemen-
taires :

(i) dès qu'il note un changement défavorable im-
portant au chapitre des projections relatives à l'en-
caisse ou de la situation financière de la compagnie,

(ii) au plus tard quarante-cinq jours — ou le
nombre de jours supérieur que le tribunal fixe —
après la fin de chaque trimestre d'exercice,

(iii) à tout autre moment fixé par ordonnance du
tribunal;

d.1) de déposer auprès du tribunal, au moins sept
jours avant la date de la tenue de l'assemblée des
créanciers au titre des articles 4 ou 5, un rapport por-
tant sur l'état des affaires financières et autres de la
compagnie, contenant notamment son opinion sur le
caractère raisonnable de la décision d'inclure dans la
transaction ou l'arrangement une disposition pré-
voyant la non-application à celle-ci des articles 38 et
95 à 101 de la Loi sur la faillite et l'insolvabilité, et
contenant les renseignements réglementaires;

e) d'informer les créanciers de la compagnie du dépôt
du rapport visé à l'un ou l'autre des alinéas b) à d.1);

f) de déposer auprès du surintendant des faillites, se-
lon les modalités réglementaires, de temps et autre,
une copie des documents précisés par règlement;

f.1) afin de défrayer le surintendant des faillites des
dépenses engagées par lui dans l'exercice de ses attri-
butions prévues par la présente loi, de lui verser, pour
dépôt auprès du receveur général, le prélèvement ré-
glementaire, et ce au moment prévu par les règle-
ments;

g) d'assister aux audiences du tribunal tenues dans le
cadre de toute procédure intentée sous le régime de la
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proceedings in respect of the company were taken un-
der the Bankruptcy and Insolvency Act, so advise the
court without delay after coming to that opinion;

(i) advise the court on the reasonableness and fairness
of any compromise or arrangement that is proposed
between the company and its creditors;

(j) make the prescribed documents publicly available
in the prescribed manner and at the prescribed time
and provide the company's creditors with information
as to how they may access those documents; and

(k) carry out any other functions in relation to the
company that the court may direct.

Monitor not liable

(2) If the monitor acts in good faith and takes reasonable
care in preparing the report referred to in any of para-
graphs (1)(b) to (d.1), the monitor is not liable for loss or
damage to any person resulting from that person's re-
liance on the report.
2005, c. 47, s. 131; 2007, c. 36, s. 72.

Right of access

24 For the purposes of monitoring the company's busi-
ness and financial affairs, the monitor shall have access
to the company's property, including the premises,
books, records, data, including data in electronic form,
and other financial documents of the company, to the ex-
tent that is necessary to adequately assess the company's
business and financial affairs.
2005, c. 47, s. 131.

Obligation to act honestly and in good faith
25 In exercising any of his or her powers or in perform-
ing any of his or her duties and functions, the monitor
must act honestly and in good faith and comply with the
Code of Ethics referred to in section 13.5 of the
Bankruptcy and Insolvency Act.
2005, c 47, s. 131.

Powers, Duties and Functions of
Superintendent of Bankruptcy

Public records

26 (1) The Superintendent of Bankruptcy must keep, or
cause to be kept, in the form that he or she considers
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présente loi relativement à la compagnie et aux assem-
blées de créanciers de celle-ci, s'il estime que sa pré-
sence est nécessaire à l'exercice de ses attributions;

h) dès qu'il conclut qu'il serait plus avantageux pour
les créanciers qu'une procédure visant la compagnie
soit intentée sous le régime de la Loi sur la faillite et
l'insolvabilité, d'en aviser le tribunal;

i) de conseiller le tribunal sur le caractère juste et
équitable de toute transaction ou de tout arrangement
proposés entre la compagnie et ses créanciers;

j) de rendre publics selon les modalités réglemen-
taires, de temps et autres, les documents réglemen-
taires et de fournir aux créanciers de la compagnie des
renseignements sur les modalités d'accès à ces docu-
ments;

k) d'accomplir à l'égard de la compagnie tout ce que le
tribunal lui ordonne de faire.

Non-responsabilité du contrôleur

(2) S'il agit de bonne foi et prend toutes les précautions
voulues pour bien établir le rapport visé à l'un ou l'autre
des alinéas ( 1)b) à d.1), le contrôleur ne peut être tenu
pour responsable des dommages ou pertes subis par la
personne qui s'y fie.
2005, ch. 47, art. 131; 2007, ch. 36, art. 72.

Droit d'accès aux biens

24 Dans le cadre de la surveillance des affaires finan-
cières et autres de la compagnie et dans la mesure où cela
s'impose pour lui permettre de les évaluer adéquatement,
le contrôleur a accès aux biens de celle-ci, notamment les
locaux, livres, données sur support électronique ou autre,
registres et autres documents financiers.
2005, ch. 47, art. 131.

Diligence

25 Le contrôleur doit, dans l'exercice de ses attributions,
agir avec intégrité et de bonne foi et se conformer au
code de déontologie mentionné à l'article 13.5 de la Loi
sur la faillite et l'insolvabilité.
2005, ch. 47, art. 131.

Attributions du surintendant des
faillites

Registres publics

26 (1) Le surintendant des faillites conserve ou fait
conserver, en la forme qu'il estime indiquée et pendant la
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appropriate and for the prescribed period, a public
record of prescribed information relating to proceedings
under this Act. On request, and on payment of the pre-
scribed fee, the Superintendent of Bankruptcy must pro-
vide, or cause to be provided, any information contained
in that public record.

Other records

(2) The Superintendent of Bankruptcy must keep, or
cause to be kept, in the form that he or she considers ap-
propriate and for the prescribed period, any other
records relating to the administration of this Act that he
or she considers appropriate.

Agreement to provide compilation

(3) The Superintendent of Bankruptcy may enter into an
agreement to provide a compilation of ail or part of the
information that is contained in the public record.
2005, c. 47, s. 131; 2007, c. 36, s. 73.

Applications to court and right to intervene
27 The Superintendent of Bankruptcy may apply to the
court to review the appointment or conduct of a monitor
and may intervene, as though he or she were a party, in
any mat-ter or proceeding in court relating to the appoint-
ment or conduct of a monitor.
2005, c 47, s. 131.

Complaints

28 The Superintendent of Bankruptcy must receive and
keep a record of ail complaints regarding the conduct of
monitors.
2005, c 47, s. 131.

Investigations

29 (1) The Superintendent of Bankruptcy may make, or
cause to be made, any inquiry or investigation regarding
the conduct of monitors that he or she considers appro-
priate.

Rights

(2) For the purpose of the inquiry or investigation, the
Superintendent of Bankruptcy or any person whom he or
she appoints for the purpose

(a) shall have access to and the right to examine and
make copies of the books, records, data, documents or
papers — including those in electronic form — in the
possession or under the control of a monitor under
this Act; and

(b) may, with the leave of the court granted on an ex
parte application, examine the books, records, data,
documents or papers — including those in electronic
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période réglementaire, un registre public contenant des
renseignements réglementaires sur les procédures inten-
tées sous le régime de la présente loi. Il fournit ou voit à
ce qu'il soit fourni à quiconque le demande tous rensei-
gnements figurant au registre, sur paiement des droits
réglementaires.

Autres dossiers

(2) Il conserve également, ou fait conserver, en la forme
qu'il estime indiquée et pendant la période réglemen-
taire, les autres dossiers qu'il estime indiqués concernant
l'application de la présente loi.

Accord visant la fourniture d'une compilation
(3) Enfin, il peut conclure un accord visant la fourniture
d'une compilation de tout ou partie des renseignements
figurant au registre public.
2005, ch. 47, art. 131; 2007, ch. 36, art. 73.

Demande au tribunal et intervention

27 Le surintendant des faillites peut demander au tribu-
nal d'examiner la nomination ou la conduite de tout
contrôleur et intervenir dans toute affaire ou procédure
devant le tribunal se rapportant à ces nomination ou
conduite comme s'il y était partie.
2005, ch 47, art. 131.

Plaintes

28 Le surintendant des faillites reçoit et note toutes les
plaintes sur la conduite de tout contrôleur.
2005, ch. 47, art. 131.

Investigations et enquêtes

29 (1) Le surintendant des faillites effectue ou fait effec-
tuer au sujet de la conduite de tout contrôleur les investi-
gations ou les enquêtes qu'il estime indiquées.

Droit d'accès

(2) Pour les besoins de ces investigations ou enquêtes, le
surintendant des faillites ou la personne qu'il nomme à
cette fin :

a) a accès aux livres, registres, données, documents
ou papiers, sur support électronique ou autre, se trou-
vant, en vertu de la présente loi, en la possession ou
sous la responsabilité du contrôleur et a droit de les
examiner et d'en tirer des copies;

b) peut, avec la permission du tribunal donnée ex
parte, examiner les livres, registres, données, docu-
ments ou papiers, sur support électronique ou autre,
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form — relating to any compromise or arrangement in
respect of which this Act applies that are in the posses-
sion or under the control of any other person desig-
nated in the order granting the leave, and for that pur-
pose may under a warrant from the court enter and
search any premises.

Staff

(3) The Superintendent of Bankruptcy may engage the
services of persons having technical or specialized knowl-
edge, and persons to provide administrative services, to
assist the Superintendent of Bankruptcy in conducting an
inquiry or investigation, and may establish the terms and
conditions of their engagement. The remuneration and
expenses of those persons, when certified by the Superin-
tendent of Bankruptcy, are payable out of the appropria-
tion for the office of the Superintendent.
2005, c. 47, s 131; 2007, c. 36, s. 74.

Powers in relation to licence

30 (1) If, after making or causing to be made an inquiry
or investigation into the conduct of a monitor, it appears
to the Superintendent of Bankruptcy that the monitor
has not fully complied with this Act and its regulations or
that it is in the public interest to do so, the Superinten-
dent of Bankruptcy may

(a) cancel or suspend the monitor's licence as a
trustee under the Bankruptcy and Insolvency Act; or

(b) place any condition or limitation on the licence
that he or she considers appropriate.

Notice to trustee

(2) Before deciding whether to exercise any of the pow-
ers referred to in subsection (1), the Superintendent of
Bankruptcy shall send the monitor written notice of the
powers that the Superintendent may exercise and the
reasons why they may be exercised and afford the moni-
tor a reasonable opportunity for a hearing.

Summons

(3) The Superintendent of Bankruptcy may, for the pur-
pose of the hearing, issue a summons requiring the per-
son named in it

(a) to appear at the time and place mentioned in it;

(b) to testify to all matters within their knowledge rel-
ative to the subject matter of the inquiry or investiga-
tion into the conduct of the monitor; and

(c) to bring and produce any books, records, data,
documents or papers — including those in electronic
form — in their possession or under their control
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qui sont en la possession ou sous la responsabilite de
toute autre personne designee dans l'ordonnance et se
rapportent aux transactions ou arrangements aux-
quels la presente loi s'applique et peut, en vertu d'un
mandat du tribunal et aux fins d'examen, penetrer
dans tout lieu et y faire des perquisitions.

Personnel

(3) Le surintendant des faillites peut retenir les services
des experts ou autres personnes et du personnel adminis-
tratif dont it estime le concours utile a l'investigation ou
l'enquete et fixer leurs fonctions et leurs conditions d'em-
ploi. La remuneration et les indemnites dues a ces per-
sonnes sont, une foil certifiees par le surintendant, im-
putables sur les credits affectes a son bureau.
2005, ch. 47, art. 131; 2007, ch. 36, art. 74.

Decision relative a la licence

30 (1) Si, au terme d'une investigation ou d'une enquete
sur la conduite du contrOleur, it estime que ce dernier n'a
pas observe la presente loi ou les reglements ou que l'in-
teret public le justifie, le surintendant des faillites peut
annuler ou suspendre la licence que le contrOleur detient,
en vertu de la Loi sur la faillite et 1'insolvabilit6, a titre de
syndic ou soumettre sa licence aux conditions ou restric-
tions qu'il estime indiquees.

Avis au syndic

(2) Avant de prendre l'une des mesures visees au para-
graphs (1), le surintendant des faillites envoie au syndic
un avis emit et motive de la ou des mesures qu'il peut
prendre et lui donne la possibilite de se faire entendre.

Convocation de temoins

(3) Le surintendant des faillites peut, aux fins d'audition,
convoquer des temoins par assignation leur enjoignant :

a) de comparaitre aux date, heure et lieu indiques;

b) de temoigner sur tous faits connus d'eux se rappor-
tant a l'investigation ou a l'enquete sur la conduite du
contrOleur;

c) de produire tons livres, registres, donnees, docu-
ments ou papiers, sur support electronique ou autre,
qui sont pertinents et dont ils ont la possession ou la
responsabilite.
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relative to the subject matter of the inquiry or investi-
gation.

Effect throughout Canada

(4) A person may be summoned from any part of Canada
by virtue of a summons issued under subsection (3).

Fees and allowances

(5) Any person summoned under subsection (3) is enti-
tled to receive the like fees and allowances for so doing as
if summoned to attend before the Federal Court.

Procedure at hearing

(6) At the hearing, the Superintendent of Bankruptcy

(a) has the power to administer oaths;

(b) is not bound by any legal or technical rules of evi-
dence in conducting the hearing;

(c) shall deal with the matters set out in the notice of
the hearing as informally and expeditiously as the cir-
cumstances and a consideration of fairness permit;
and

(d) shall cause a summary of any oral evidence to be
made in writing.

Record

(7) The notice referred to in subsection (2) and, if appli-
cable, the summary of oral evidence referred to in para-
graph (6)(d), together with any documentary evidence
that the Superintendent of Bankruptcy receives in evi-
dence, form the record of the hearing, and that record
and the hearing are public unless the Superintendent of
Bankruptcy is satisfied that personal or other matters
that may be disclosed are of such a nature that the desir-
ability of avoiding public disclosure of those matters, in
the interest of a third party or in the public interest, out-
weighs the desirability of the access by the public to in-
formation about those matters.

Decision

(8) The decision of the Superintendent of Bankruptcy af-
ter the hearing, together with the reasons for the deci-
sion, must be given in writing to the monitor not later
than three months after the conclusion of the hearing,
and is public.
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Effet

(4) Les assignations visées au paragraphe (3) ont effet
sur tout le territoire canadien.

Frais et indemnités

(5) Toute personne assignée reçoit les frais et indemnités
accordés aux témoins assignés devant la Cour fédérale.

Procédure de l'audition

(6) Lors de l'audition, le surintendant :

a) peut faire prêter serment;

b) n'est lié par aucune règle de droit ou de procédure
en matière de preuve;

c) règle les questions exposées dans l'avis d'audition
avec célérité et sans formalisme, eu égard aux circons-
tances et à l'équité;

d) fait établir un résumé écrit de toute preuve orale.

Dossier et audition

(7) L'audition et le dossier de celle-ci sont publics à
moins que le surintendant ne juge que la nature des révé-
lations possibles sur des questions personnelles ou autres
est telle que, en l'occurrence, l'intérêt d'un tiers ou l'inté-
rêt public l'emporte sur le droit du public à l'information.
Le dossier comprend l'avis prévu au paragraphe (2), le
résumé de la preuve orale prévu à l'alinéa (6)d) et la
preuve documentaire reçue par le surintendant des
faillites.

Décision

(8) La décision du surintendant des faillites est rendue
par écrit, motivée et remise au contrôleur dans les trois
mois suivant la clôture de l'audition, et elle est publique.
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Review by Federal Court

(9) A decision of the Superintendent of Bankruptcy given
under subsection (8) is deemed to be a decision of a fed-
eral board, commission or other tribunal that may be re-
viewed and set aside under the Federal Courts Act.
2005, c. 47, s. 131; 2007, c. 36, s. 75.

Delegation

31 (1) The Superintendent of Bankruptcy may, in writ-
ing, authorize any person to exercise or perform, subject
to any terms and conditions that he or she may specify in
the authorization, any of the powers, duties or functions
of the Superintendent of Bankruptcy under sections 29
and 30.

Notification to monitor

(2) If the Superintendent of Bankruptcy delegates in ac-
cordance with subsection (1), the Superintendent or the
delegate must give notice of the delegation in the pre-
scribed manner to any monitor who may be affected by
the delegation.
2005, c. 47, s. 131.

Agreements

Disclaimer or resiliation of agreements

32 (1) Subject to subsections (2) and (3), a debtor com-
pany may — on notice given in the prescribed form and
manner to the other parties to the agreement and the
monitor — disclaim or resiliate any agreement to which
the company is a party on the day on which proceedings
commence under this Act. The company may not give no-
tice unless the monitor approves the proposed disclaimer
or resiliation.

Court may prohibit disclaimer or resiliation

(2) Within 15 days after the day on which the company
gives notice under subsection (1), a party to the agree-
ment may, on notice to the other parties to the agree-
ment and the monitor, apply to a court for an order that
the agreement is not to be disclaimed or resiliated.

Court-ordered disclaimer or resiliation

(3) If the monitor does not approve the proposed dis-
claimer or resiliation, the company may, on notice to the
other parties to the agreement and the monitor, apply to
a court for an order that the agreement be disclaimed or
resiliated.

Factors to be considered

(4) In deciding whether to make the order, the court is to
consider, among other things,
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Examen de la Cour Mamie

(9) La decision du surintendant, rendue et remise
conformement au paragraphe (8), est assimilee a celle
d'un office federal et est soumise au pouvoir d'examen et
d'annulation prevu par la Loi sur les Cours fid6rales.
2005, ch. 47, art. 131; 2007, ch. 36, art. 75.

Pouvoir de delegation

31 (1) Le surintendant des faillites peut, par ecrit, selon
les modalites qu'il precise, deleguer les attributions que
lui conferent les articles 29 et 30.

Notification

(2) En cas de delegation, le surintendant des faillites ou
le delegue en avise, de la maniere reglementaire, tout
contr6leur qui pourrait etre touché par cette mesure.
2005, ch. 47, art. 131.

Contrats et conventions collectives

Resiliation de contrats

32 (1) Sous reserve des paragrapher (2) et (3), la corn-
pagnie debitrice peut — sur preavis donne en la forme et
de la maniere reglementaires aux autres parties au
contrat et au contrOleur et apres avoir obtenu l'acquiesce-
ment de celui-ci relativement au projet de resiliation —
resilier tout contrat auquel elle est partie a la date A la-
quelle une procedure a ete intentee sous le regime de la
presente loi.

Contestation

(2) Dans les quinze jours suivant la date a laquelie la
compagnie donne le preavis mentionne au paragraphe
(1), toute partie au contrat peut, sur preavis aux autres
parties au contrat et au contr6leur, demander au tribunal
d'ordonner que le contrat ne soit pas resilie.

Absence d'acquiescement du contriileur

(3) Si le contrOleur n'acquiesce pas au projet de resilia-
tion, la compagnie peut, sur preavis aux autres parties au
contrat et au contr6leur, demander au tribunal d'ordon-
ner la resiliation du contrat.

Facteurs a prendre en consideration

(4) Pour decider s'il rend l'ordonnance, le tribunal prend
en consideration, entre autres, les facteurs suivants :
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(a) whether the monitor approved the proposed dis-
claimer or resiliation;

(b) whether the disclaimer or resiliation would en-
hance the prospects of a viable compromise or ar-
rangement being made in respect of the company; and

(c) whether the disclaimer or resiliation would likely
cause significant financial hardship to a party to the
agreement.

Date of disclaimer or resiliation

(5) An agreement is disclaimed or resiliated

(a) if no application is made under subsection (2), on
the day that is 30 days after the day on which the com-
pany gives notice under subsection (1);

(b) if the court dismisses the application made under
subsection (2), on the day that is 30 days after the day
on which the company gives notice under subsection
(1) or on any later day fixed by the court; or

(c) if the court orders that the agreement is dis-
claimed or resiliated under subsection (3), on the day
that is 30 days after the day on which the company
gives notice or on any later day fixed by the court.

Intellectual property

(6) If the company has granted a right to use intellectual
property to a party to an agreement, the disclaimer or re-
siliation does not affect the party's right to use the intel-
lectual property — including the party's right to enforce
an exclusive use — during the term of the agreement, in-
cluding any period for which the party extends the agree-
ment as of right, as long as the party continues to per-
form its obligations under the agreement in relation to
the use of the intellectual property.

Loss related to disclaimer or resiliation

(7) If an agreement is disclaimed or resiliated, a party to
the agreement who suffers a loss in relation to the dis-
claimer or resiliation is considered to have a provable
claim.

Reasons for disclaimer or resiliation

(8) A company shall, on request by a party to the agree-
ment, provide in writing the reasons for the proposed
disclaimer or resiliation within five days after the day on
which the party requests them.
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a) l'acquiescement du contrôleur au projet de résilia-
tion, le cas échéant;

b) la question de savoir si la résiliation favorisera la
conclusion d'une transaction ou d'un arrangement
viable à l'égard de la compagnie;

c) le risque que la résiliation puisse vraisemblable-
ment causer de sérieuses difficultés financières à une
partie au contrat.

Résiliation

(5) Le contrat est résilié :

a) trente jours après la date à laquelle la compagnie
donne le préavis mentionné au paragraphe (1), si au-
cune demande n'est présentée en vertu du paragraphe
(2);

b) trente jours après la date à laquelle la compagnie
donne le préavis mentionné au paragraphe (1) ou à la
date postérieure fixée par le tribunal, si ce dernier re-
jette la demande présentée en vertu du paragraphe
(2);

c) trente jours après la date à laquelle la compagnie
donne le préavis mentionné au paragraphe (3) ou à la
date postérieure fixée par le tribunal, si ce dernier or-
donne la résiliation du contrat en vertu de ce para-
graphe.

Propriété intellectuelle

(6) Si la compagnie a autorisé par contrat une personne
à utiliser un droit de propriété intellectuelle, la résiliation
n'empêche pas la personne de l'utiliser ni d'en faire res-
pecter l'utilisation exclusive, à condition qu'elle respecte
ses obligations contractuelles à l'égard de l'utilisation de
ce droit, et ce pour la période prévue au contrat et pour
toute période additionnelle dont elle peut et décide de se
prévaloir de son propre gré.

Pertes découlant de la résiliation

(7) En cas de résiliation du contrat, toute partie à celui-ci
qui subit des pertes découlant de la résiliation est réputée
avoir une réclamation prouvable.

Motifs de la résiliation

(8) Dans les cinq jours qui suivent la date à laquelle une
partie au contrat le lui demande, la compagnie lui expose
par écrit les motifs de son projet de résiliation.

Current to October 13, 2017 40 À jour au 13 octobre 2017

Last amended on February 26, 2015 Dernière modification le 26 février 2015



Companies' Creditors Arrangement
PART III General
Agreements
Sections 32-33

Exceptions

(9) This section does not apply in respect of

(a) an eligible financial contract;

(b) a collective agreement;

(c) a financing agreement if the company is the bor-
rower; or

(d) a lease of real property or of an immovable if the
company is the lessor.

2005, c. 47, s. 131; 2007, c. 29, s. 108, c. 36, ss. 76, 112.

Collective agreements

33 (1) If proceedings under this Act have been com-
menced in respect of a debtor company, any collective
agreement that the company has entered into as the em-
ployer remains in force, and may not be altered except as
provided in this section or under the laws of the jurisdic-
tion governing collective bargaining between the compa-
ny and the bargaining agent.

Application for authorization to serve notice to
bargain

(2) A debtor company that is a party to a collective
agreement and that is unable to reach a voluntary agree-
ment with the bargaining agent to revise any of the provi-
sions of the collective agreement may, on giving five days
notice to the bargaining agent, apply to the court for an
order authorizing the company to serve a notice to bar-
gain under the laws of the jurisdiction governing collec-
tive bargaining between the company and the bargaining
agent.

Conditions for issuance of order

(3) The court may issue the order only if it is satisfied
that

(a) a viable compromise or arrangement could not be
made in respect of the company, taking into account
the terms of the collective agreement;

(b) the company has made good faith efforts to rene-
gotiate the provisions of the collective agreement; and

(c) a failure to issue the order is likely to result in ir-
reparable damage to the company.

No delay on vote

(4) The vote of the creditors in respect of a compromise
or an arrangement may not be delayed solely because the
period provided in the laws of the jurisdiction governing

Arrangements avec les créanciers des compagnies
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Articles 32-33

Exceptions

(9) Le présent article ne s'applique pas aux contrats sui-
vants :

a) les contrats financiers admissibles;

b) les conventions collectives;

c) les accords de financement au titre desquels la
compagnie est l'emprunteur;

d) les baux d'immeubles ou de biens réels au titre des-
quels la compagnie est le locateur.

2005, ch. 47, art. 131; 2007, ch. 29, art. 108, ch. 36, art. 76 et 112.

Conventions collectives

33 (1) Si une procédure a été intentée sous le régime de
la présente loi à l'égard d'une compagnie débitrice, toute
convention collective que celle-ci a conclue à titre d'em-
ployeur demeure en vigueur et ne peut être modifiée
qu'en conformité avec le présent article ou les règles de
droit applicables aux négociations entre les parties.

Demande pour que le tribunal autorise le début de
négociations en vue de la révision

(2) Si elle est partie à une convention collective à titre
d'employeur et qu'elle ne peut s'entendre librement avec
l'agent négociateur sur la révision de celle-ci, la compa-
gnie débitrice peut, après avoir donné un préavis de cinq
jours à l'agent négociateur, demander au tribunal de l'au-
toriser, par ordonnance, à donner à l'agent négociateur
un avis de négociations collectives pour que celui-ci en-
tame les négociations collectives en vue de la révision de
la convention collective conformément aux règles de
droit applicables aux négociations entre les parties.

Cas où l'autorisation est accordée

(3) Le tribunal ne rend l'ordonnance que s'il est convain-
cu, à la fois :

a) qu'une transaction ou un arrangement viable à l'é-
gard de la compagnie ne pourrait être fait compte tenu
des dispositions de la convention collective;

b) que la compagnie a tenté de bonne foi d'en négo-
cier de nouveau les dispositions;

c) qu'elle subirait vraisemblablement des dommages
irréparables si l'ordonnance n'était pas rendue.

Vote sur la proposition

(4) Le vote des créanciers sur la transaction ou l'arrange-
ment ne peut être retardé pour la seule raison que le dé-
lai imparti par les règles de droit applicables aux
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or disposition even if shareholder approval was not ob-
tained.

Notice to creditors

(2) A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured
creditors who are likely to be affected by the proposed
sale or disposition.

Factors to be considered

(3) In deciding whether to grant the authorization, the
court is to consider, among other things,

(a) whether the process leading to the proposed sale
or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading
to the proposed sale or disposition;

(c) whether the monitor filed with the court a report
stating that in their opinion the sale or disposition
would be more beneficial to the creditors than a sale
or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on
the creditors and other interested parties; and

(f) whether the consideration to be received for the
assets is reasonable and fair, taking into account their
market value.

Additional factors — related persons

(4) If the proposed sale or disposition is to a person who
is related to the company, the court may, after consider-
ing the factors referred to in subsection (3), grant the au-
thorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise
dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the
consideration that would be received under any other
offer made in accordance with the process leading to
the proposed sale or disposition.

Related persons

(5) For the purpose of subsection (4), a person who is re-
lated to the company includes

Arrangements avec les creanciers des compagnies
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Article 36

des actionnaires, et ce malgre toute exigence a cet effet,
notamment en vertu d'une regle de droit federale ou pro-
vinciale.

Avis aux creanciers

(2) La compagnie qui demande l'autorisation au tribunal
en avise les creanciers garantis qui peuvent vraisembla-
blement etre touches par le projet de disposition.

Facteurs a prendre en consideration

(3) Pour decider s'il accorde l'autorisation, le tribunal
prend en consideration, entre autres, les facteurs sui-
vants

a) la justification des circonstances ayant mene au
projet de disposition;

b) l'acquiescement du contriileur au processus ayant
mene au projet de disposition, le cas echeant;

c) le depOt par celui-ci d'un rapport precisant que,
son avis, la disposition sera plus avantageuse pour les
creanciers que si elle etait faite dans le cadre de la
faillite;

d) la suffisance des consultations menees aupres des
creanciers;

e) les effets du projet de disposition sur les droits de
tout interesse, notamment les creanciers;

f) le caractere juste et raisonnable de la contrepartie
revue pour les actifs compte tenu de leur valeur mar-
chande.

Autres facteurs

(4) Si la compagnie projette de disposer d'actifs en fa-
veur d'une personne a laquelle elle est liee, le tribunal,
apres avoir pris ces facteurs en consideration, ne peut ac-
corder l'autorisation que s'il est convaincu :

a) d'une part, que les efforts voulus ont ete faits pour
disposer des actifs en faveur d'une personne qui n'est
pas liee a la compagnie;

b) d'autre part, que la contrepartie offerte pour les ac-
tifs est plus avantageuse que celle qui decoulerait de
toute autre offre recue dans le cadre du projet de dis-
position.

Personnes lides

(5) Pour l'application du paragraphe (4), les personnel
ci-apres sont considerees comme liees a la compagnie

Current to October 13, 2017 45 A jour au 13 octobre 2017

Last amended on February 26, 2015 Derniare modification le 26 fevrier 2015



Companies' Creditors Arrangement
PART III General
Obligations and Prohibitions
Sections 36-36.1

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly,
control in fact of the company; and

(c) a person who is related to a person described in
paragraph (a) or (b).

Assets may be disposed of free and clear

(6) The court may authorize a sale or disposition free
and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the com-
pany or the proceeds of the sale or disposition be subject
to a security, charge or other restriction in favour of the
creditor whose security, charge or other restriction is to
be affected by the order.

Restriction — employers

(7) The court may grant the authorization only if the
court is satisfied that the company can and will make the
payments that would have been required under para-
graphs 6(4)(a) and (5)(a) if the court had sanctioned the
compromise or arrangement.
2005, c 47, s. 131; 2007, c. 36, s. 78.

Preferences and Transfers at
Undervalue

Application of sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act

36.1 (1) Sections 38 and 95 to 101 of the Bankruptcy
and Insolvency Act apply, with any modifications that
the circumstances require, in respect of a compromise or
arrangement unless the compromise or arrangement
provides otherwise.

Interpretation

(2) For the purposes of subsection (1), a reference in sec-
tions 38 and 95 to 101 of the Bankruptcy and Insolvency
Act

(a) to date of the bankruptcy is to be read as a refer-
ence to day on which proceedings commence un-
der this Act-,

(b) to trustee is to be read as a reference to monitor,
and

(c) to bankrupt, insolvent person or debtor is to be
read as a reference to debtor company.

2005, c. 47, s. 131; 2007, c. 36, s. 78.
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a) le dirigeant ou l'administrateur de celle-ci;

b) la personne qui, directement ou indirectement, en
a ou en a eu le contri5le de fait;

c) la personne lice a toute personne visee aux alineas
a) ou b).

Autorisation de disposer des actifs en les liberant de
restrictions

(6) Le tribunal pent autoriser la disposition d'actifs de la
compagnie, purges de toute charge, silrete ou autre res-
triction, et, le cas echeant, est tenu d'assujettir le produit
de la disposition ou d'autres de ses actifs a une charge,
sfirete ou autre restriction en faveur des creanciers tou-
ches par la purge.

Restriction a regard des employeurs

(7) 11 ne peut autoriser la disposition que s'il est convain-
cu que la compagnie est en mesure d'effectuer et effec-
tuera les paiements qui auraient etc exiges en vertu des
alineas 6(4)a) et (5)a) s'il avait homologue la transaction
ou l'arrangement.
2005, ch. 47, art. 131; 2007, ch. 36, art. 78.

Traitements preferentiels et
operations sous-evaluees

Application des articles 38 et 95 a 101 de la Loi sur la
faillite et l'insolvabilite

36.1 (1) Les articles 38 et 95 a 101 de la Loi sur la
faillite et l'insolvabilit6 s'appliquent, avec les adaptations
necessaires, a la transaction ou a l'arrangement sauf dis-
position contraire de ceux-ci.

Interpretation

(2) Pour l'application du paragraphe (1), la mention, aux
articles 38 et 95 a 101 de la Loi sur la faillite et l'insolva-
bilW, de la date de la faillite vaut mention de la date a la-
quelle une procedure a etc intentee sous le regime de la
presente loi, celle du syndic vaut mention du contrOleur
et celle du failli, de la personne insolvable ou du debiteur
vaut mention de la compagnie debitrice.
2005, ch. 47, art. 131; 2007, ch. 36, art. 78.
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Her Majesty

Deemed trusts

37 (1) Subject to subsection (2), despite any provision in
federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be regarded as
being held in trust for Her Majesty unless it would be so
regarded in the absence of that statutory provision.

Exceptions

(2) Subsection (1) does not apply in respect of amounts
deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the
Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act (each of which is in this sub-
section referred to as a "federal provision"), nor does it
apply in respect of amounts deemed to be held in trust
under any law of a province that creates a deemed trust
the sole purpose of which is to ensure remittance to Her
Majesty in right of the province of amounts deducted or
withheld under a law of the province if

(a) that law of the province imposes a tax similar in
nature to the tax imposed under the Incarne Tax Act
and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts
referred to in subsection 227(4) or (4.1) of the Income
Tax Act, or

(b) the province is a province providing a compre-
hensive pension plan as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province es-
tablishes a provincial pension plan as defined in that
subsection and the amounts deducted or withheld un-
der that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the
Canada Pension Plan,

and for the purpose of this subsection, any provision of a
law of a province that creates a deemed trust is, despite
any Act of Canada or of a province or any other law,
deemed to have the same effect and scope against any
creditor, however secured, as the corresponding federal
provision.
2005, c 47, s. 131.

Status of Crown claims

38 (1) In relation to a proceeding under this Act, all
daims, including secured daims, of Her Majesty in right
of Canada or a province or any body under an enactment
respecting workers' compensation, in this section and in

Arrangements avec les créanciers des compagnies
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Sa Majesté

Fiducies présumées

37 (1) Sous réserve du paragraphe (2) et par dérogation
à toute disposition législative fédérale ou provinciale
ayant pour effet d'assimiler certains biens à des biens dé-
tenus en fiducie pour Sa Majesté, aucun des biens de la
compagnie débitrice ne peut être considéré comme tel
par le seul effet d'une telle disposition.

Exceptions

(2) Le paragraphe (1) ne s'applique pas à l'égard des
sommes réputées détenues en fiducie aux termes des pa-
ragraphes 227(4) ou (4.1) de la Loi de l'impôt sur le reve-
nu, des paragraphes 23(3) ou (4) du Régime de pensions
du Canada ou des paragraphes 86(2) ou (2.1) de la Loi
sur l'assurance-emploi (chacun étant appelé « disposi-
tion fédérale » au présent paragraphe) ou à l'égard des
sommes réputées détenues en fiducie aux termes de
toute loi d'une province créant une fiducie présumée
dans le seul but d'assurer à Sa Majesté du chef de cette
province la remise de sommes déduites ou retenues aux
termes d'une loi de cette province, si, dans ce dernier cas,
se réalise l'une des conditions suivantes :

a) la loi de cette province prévoit un impôt semblable,
de par sa nature, à celui prévu par la Loi de l'impôt sur
le revenu, et les sommes déduites ou retenues au titre
de cette loi provinciale sont de même nature que celles
visées aux paragraphes 227(4) ou (4.1) de la Loi de
l'impôt sur le revenu;

b) cette province est une province instituant un ré-
gime général de pensions au sens du paragraphe 3(1)
du Régime de pensions du Canada, la loi de cette pro-
vince institue un régime provincial de pensions au
sens de ce paragraphe, et les sommes déduites ou rete-
nues au titre de cette loi provinciale sont de même na-
ture que celles visées aux paragraphes 23(3) ou (4) du
Régime de pensions du Canada.

Pour l'application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée
est réputée avoir, à l'encontre de tout créancier de la
compagnie et malgré tout texte législatif fédéral ou pro-
vincial et toute règle de droit, la même portée et le même
effet que la disposition fédérale correspondante, quelle
que soit la garantie dont bénéficie le créancier.
2005, ch 47, art. 131.

Réclamations de la Couronne

38 (1) Dans le cadre de toute procédure intentée sous le
régime de la présente loi, les réclamations de Sa Majesté
du chef du Canada ou d'une province ou d'un organisme
compétent au titre d'une loi sur les accidents du travail, y
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section 39 called a "workers' compensation body", rank
as unsecured claims.

Exceptions

(2) Subsection (1) does not apply

(a) in respect of claims that are secured by a security
or charge of a kind that can be obtained by persons
other than Her Majesty or a workers' compensation
body

(ij pursuant to any law, or

(ii) pursuant to provisions of federal or provincial
legislation if those provisions do not have as their
sole or principal purpose the establishment of a
means of securing claims of Her Majesty or a work-
ers' compensation body; and

(b) to the extent provided in subsection 39(2), to
claims that are secured by a security referred to in
subsection 39(1), if the security is registered in accor-
dance with subsection 390).

Operation of similar legislation

(3) Subsection (1) does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax
Act,

(b) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to subsec-
tion 2240.2) of the Income Tax Act and provides for
the collection of a contribution, as defined in the
Canada Pension Plan, an employee's premium, or em-
ployer's premium, as defined in the Employment In-
surance Act, or a premium under Part VIII of that
Act, and of any related interest, penalties or other
amounts, or

(c) any provision of provincial legislation that has a
purpose similar to subsection 2240.2) of the Income
Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any
related interest, penalties or other amounts if the sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 30) of the Canada
Pension Plan and the provincial legislation
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compris les reclamations garanties, prennent rang
comme reclamations non garanties.

Exceptions

(2) Sont soustraites a l'application du paragraphe (1) :

a) les reclamations garanties par un type de charge ou
de siirete dont toute personne, et non seulement Sa
Majeste ou l'organisme, peut se prevaloir au titre de
dispositions legislatives federales ou provinciales
n'ayant pas pour seul ou principal objet l'etablisse-
ment de mecanismes garantissant les reclamations de
Sa Majeste ou de l'organisme, ou au titre de toute
autre regle de droit;

b) les reclamations garanties et enregistrees aux
termes du paragraphe 390), dans la mesure prevue au
paragraphe 39(2).

Effet

(3) Le paragraphe (1) n'a pas pour effet de porter at-
teinte a l'application des dispositions suivantes :

a) les paragrapher 224(1.2) et (1.3) de la Loi de l'imptit
sur le revenu;

b) toute disposition du lUgirne de pensions du
Canada ou de la Loi sur l'assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l'impOt sur le
revenu et qui prevoit la perception d'une cotisation, au
sens du R6gime de pensions du Canada, d'une cotisa-
tion ouvriere ou d'une cotisation patronale, au sens de
la Loi sur l'assurance-emploi, ou d'une cotisation pre-
vue par la partie VH.1 de cette loi ainsi que des int&
rets, penalites et autres charges afferents;

c) toute disposition legislative provinciale dont l'objet
est semblable a celui du paragraphe 224(1.2) de la Loi
de sur le revenu, ou qui renvoie a ce para-
graphe, et qui prevoit la perception d'une somme, ain-
si que des interets, penalites et autres charges affe-
rents, laquelle

(i) soit a ete retenue par une personne sur un paie-
ment effectue a une autre personne, ou deduite
d'un tel paiement, et se rapporte a un impOt sem-
blable, de par sa nature, a l'impOt sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l'imp& sur le revenu,
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establishes a provincial pension plan as defined in
that subsection,

and, for the purpose of paragraph (c), the provision of
provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any re-
lated interest, penalties or other amounts.
2005, c. 47, s. 131; 2009, c. 33, s. 29.

Statutory Crown securities

39 (1) In relation to proceedings under this Act in re-
spect of a debtor company, a security provided for in fed-
eral or provincial legislation for the sole or principal pur-
pose of securing a claim of Her Majesty in right of
Canada or a province or a workers' compensation body is
valid in relation to claims against the company only if,
before the day on which proceedings commence, the se-
curity is registered under a system of registration of secu-
rities that is available not only to Her Majesty in right of
Canada or a province or a workers' compensation body,
but also to any other creditor who holds a security, and
that is open to the public for information or the making
of searches.

Effect of security

(2) A security referred to in subsection (1) that is regis-
tered in accordance with that subsection

(a) is subordinate to securities in respect of which all
steps necessary to setting them up against other credi-
tors were taken before that registration; and

(b) is valid only in respect of amounts owing to Her
Majesty or a workers' compensation body at the time
of that registration, plus any interest subsequently ac-
cruing on those amounts.

2005, c. 47, s. 131; 2007, c. 36, s. 79.

Act binding on Her Majesty

40 This Act is binding on Her Majesty in right of Canada
or a province.
2005, c 47, s. 131.
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(ii) soit est de meme nature qu'une cotisation pre-
vue par le Regime de pensions du Canada, si la
province est une province instituant un regime ge-
neral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un regime
provincial de pensions au sens de ce paragraphe.

Pour l'application de l'alinea c), la disposition legislative
provinciale en question est reputee avoir, a l'encontre de
tout creancier et malgre tout texte legislatif federal ou
provincial et toute autre regle de droit, la meme portee et
le meme effet que le paragraphe 224(1.2) de la Loi de
Pimp& sur le revenu quant a la somme visee au sous-ali-
nea c)(i), ou que le paragraphe 23(2) du Regime de pen-
sions du Canada quant a la somme visee au sous-alinea
c)(ii), et quant aux interets, penalties et autres charges
afferents, quelle que soit la garantie dont beneficie le
creancier.
2005, ch. 47, art. 131; 2009, ch. 33, art. 29.

Garanties creees par legislation

39 (1) Dans le cadre de toute procedure intentee a l'e-
gard d'une compagnie debitrice sous le regime de la pre-
sente loi, les garanties creees aux termes d'une loi fede-
rale ou provinciale dans le seul but — ou principalement
dans le but — de proteger des reclamations de Sa Majeste
du chef du Canada ou d'une province ou d'un organisme
competent au titre d'une loi sur les accidents du travail
ne sont valides que si elles ont ete enregistrees avant la
date d'introduction de la procedure et selon un systeme
d'enregistrement des garanties qui est accessible non
seulement a Sa Majeste du chef du Canada ou de la pro-
vince ou a l'organisme, mais aussi aux autres creanciers
detenant des garanties, et qui est accessible au public a
des fins de consultation ou de recherche.

Rang

(2) Les garanties enregistrees conformement au para-
graphe (1) :

a) prennent rang apres toute autre garantie a l'egard
de laquelle les mesures requises pour la rendre oppo-
sable aux autres creanciers ont toutes ete prises avant
l'enregistrement;

b) ne sont valides que pour les sommes dues a Sa Ma-
jeste ou a l'organisme lors de l'enregistrement et les
interets echus depuis sur celles-ci.

2005, ch. 47, art. 131; 2007, ch. 36, art. 79.

Obligation de Sa Majeste

40 La presente loi lie Sa Majeste du chef du Canada ou
d'une province.
2005, ch. 47, art. 131.
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Miscellaneous

Certain sections of Winding-up and Restructuring Act
do not apply

41 Sections 65 and 66 of the Winding-up and Restruc-
turing Act do not apply to any compromise or arrange-
ment to which this Act applies.
2005, c. 47, s 131.

Act to be applied conjointly with other Acts

42 The provisions of this Act may be applied together
with the provisions of any Act of Parliament, or of the
legislature of any province, that authorizes or makes pro-
vision for the sanction of compromises or arrangements
between a company and its shareholders or any class of
them.
2005, c. 47, s. 131.

Claims in foreign currency

43 If a compromise or an arrangement is proposed in
respect of a debtor company, a claim for a debt that is
payable in a currency other than Canadian currency is to
be converted to Canadian currency as of the date of the
initial application in respect of the company unless oth-
erwise provided in the proposed compromise or arrange-
ment.
2005, c 47, s. 131.

PART IV

Cross-border Insolvencies

Purpose

Purpose

44 The purpose of this Part is to provide mechanisms for
dealing with cases of cross-border insolvencies and to
promote

(a) cooperation between the courts and other compe-
tent authorities in Canada with those of foreign juris-
dictions in cases of cross-border insolvencies;

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-bor-
der insolvencies that protects the interests of creditors
and other interested persons, and those of debtor
companies;

Arrangements avec les créanciers des compagnies
PARTIE III DDposdions générales
Dispositions diverses
Articles 41-44

Dispositions diverses

Inapplicabilité de certains articles de la Loi sur les
liquidations et les restructurations

41 Les articles 65 et 66 de la Loi sur les liquidations et
les restructurations ne s'appliquent à aucune transaction
ni à aucun arrangement auxquels la présente loi est ap-
plicable.
2005, ch. 47, art. 131.

Application concurrente d'autres lois

42 Les dispositions de la présente loi peuvent être appli-
quées conjointement avec celles de toute loi fédérale ou
provinciale, autorisant ou prévoyant l'homologation de
transactions ou arrangements entre une compagnie et ses
actionnaires ou une catégorie de ces derniers.
2005, ch. 47, art. 131.

Créances en monnaies étrangères

43 Dans le cas où une transaction ou un arrangement
est proposé à l'égard d'une compagnie débitrice, la récla-
mation visant une créance en devises étrangères doit être
convertie en monnaie canadienne au taux en vigueur à la
date de la demande initiale, sauf disposition contraire de
la transaction ou de l'arrangement.
2005, ch. 47, art. 131.

PARTIE IV

I nsolvabilité en contexte
international

Objet

Objet

44 La présente partie a pour objet d'offrir des moyens
pour traiter des cas d'insolvabilité en contexte internatio-
nal et de promouvoir les objectifs suivants :

a) assurer la coopération entre les tribunaux et les
autres autorités compétentes du Canada et ceux des
ressorts étrangers intervenant dans de tels cas;

b) garantir une plus grande certitude juridique dans
le commerce et les investissements;

c) administrer équitablement et efficacement les af-
faires d'insolvabilité en contexte international, de ma-
nière à protéger les intérêts des créanciers et des
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Purpose
Sections 44-45

(d) the protection and the maximization of the value
of debtor company's property; and

(e) the rescue of financially troubled businesses to
protect investment and preserve employment.

2005, c. 47, s. 131.

I nterpretation

Definitions

45 (1) The following definitions apply in this Part.

foreign court means a judicial or other authority compe-
tent to control or supervise a foreign proceeding. (tribu-
nal étranger)

foreign main proceeding means a foreign proceeding in
a jurisdiction where the debtor company has the centre
of its main interests. (principale)

foreign non-main proceeding means a foreign proceed-
ing, other than a foreign main proceeding. (secondaire)

foreign proceeding means a judicial or an administra-
tive proceeding, including an interim proceeding, in a ju-
risdiction outside Canada dealing with creditors' collec-
tive interests generally under any law relating to
bankruptcy or insolvency in which a debtor company's
business and financial affairs are subject to control or su-
pervision by a foreign court for the purpose of reorgani-
zation. (instance étrangère)

foreign representative means a person or body, includ-
ing one appointed on an interim basis, who is authorized,
in a foreign proceeding respect of a debtor company, to

(a) monitor the debtor company's business and finan-
cial affairs for the purpose of reorganization; or

(b) act as a representative in respect of the foreign
proceeding. (représentant étranger)

Centre of debtor company's main interests

(2) For the purposes of this Part, in the absence of proof
to the contrary, a debtor company's registered office is
deemed to be the centre of its main interests.
2005, c. 47, s. 131.

Arrangements avec les créanciers des compagnies
PARTIE IV Insolvabilité en contexte international
Objet
Articles 44-45

autres parties intéressées, y compris les compagnies
débitrices;

d) protéger les biens des compagnies débitrices et en
optimiser la valeur;

e) faciliter le redressement des entreprises en difficul-
té, de manière à protéger les investissements et pré-
server les emplois.

2005, ch 47, art. 131.

Définitions

Définitions

45 (1) Les définitions qui suivent s'appliquent à la pré-
sente partie.

instance étrangère Procédure judiciaire ou administra-
tive, y compris la procédure provisoire, régie par une loi
étrangère relative à la faillite ou à l'insolvabilité qui
touche les droits de l'ensemble des créanciers et dans le
cadre de laquelle les affaires financières et autres de la
compagnie débitrice sont placées sous la responsabilité
ou la surveillance d'un tribunal étranger aux fins de réor-
ganisation. (foreign proceeding)

principale Qualifie l'instance étrangère qui a lieu dans le
ressort où la compagnie débitrice a ses principales af-
faires. (foreign main proceeding)

représentant étranger Personne ou organe qui, même à
titre provisoire, est autorisé dans le cadre d'une instance
étrangère à surveiller les affaires financières ou autres de
la compagnie débitrice aux fins de réorganisation, ou à
agir en tant que représentant. (foreign representative)

secondaire Qualifie l'instance étrangère autre que l'ins-
tance étrangère principale. (foreign non-main proceed-
ing)

tribunal étranger Autorité, judiciaire ou autre, compé-
tente pour contrôler ou surveiller des instances étran-
gères. (foreign court)

Lieu des principales affaires

(2) Pour l'application de la présente partie, sauf preuve
contraire, le siège social de la compagnie débitrice est
présumé être le lieu où elle a ses principales affaires.
2005, ch. 47, art. 131.
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Recognition of Foreign Proceeding

Application for recognition of a foreign proceeding

46 (1) A foreign representative may apply to the court
for recognition of the foreign proceeding in respect of
which he or she is a foreign representative.

Documents that must accompany application

(2) Subject to subsection (3), the application must be ac-
companied by

(a) a certified copy of the instrument, however desig-
nated, that commenced the foreign proceeding or a
certificate from the foreign court affirming the exis-
tence of the foreign proceeding;

(b) a certified copy of the instrument, however desig-
nated, authorizing the foreign representative to act in
that capacity or a certificate from the foreign court af-
firming the foreign representative's authority to act in
that capacity; and

(c) a statement identifying ail foreign proceedings in
respect of the debtor company that are known to the
foreign representative.

Documents may be considered as proof

(3) The court may, without further proof, accept the doc-
uments referred to in paragraphs (2)(a) and (b) as evi-
dence that the proceeding to which they relate is a for-
eign proceeding and that the applicant is a foreign
representative in respect of the foreign proceeding.

Other evidence

(4) In the absence of the documents referred to in para-
graphs (2)(a) and (b), the court may accept any other evi-
dence of the existence of the foreign proceeding and of
the foreign representative's authority that it considers
appropriate.

Translation

(5) The court may require a translation of any document
accompanying the application.
2005, c. 47, s. 131.

Order recognizing foreign proceeding

47 (1) If the court is satisfied that the application for the
recognition of a foreign proceeding relates to a foreign
proceeding and that the applicant is a foreign representa-
tive in respect of that foreign proceeding, the court shall
make an order recognizing the foreign proceeding.

Arrangements avec les créanciers des compagnies
PARTIE IV Insolvabilité en contexte international
Reconnaissance des instances étrangères
Articles 46-47

Reconnaissance des instances
étrangères

Demande de reconnaissance de l'instance étrangère

46 (1) Le représentant étranger peut demander au tri-
bunal de reconnaître l'instance étrangère dans le cadre
de laquelle il a qualité.

Documents accompagnant la demande de
reconnaissance

(2) La demande de reconnaissance est accompagnée des
documents suivants :

a) une copie certifiée conforme de l'acte — quelle
qu'en soit la désignation — introductif de l'instance
étrangère ou le certificat délivré par le tribunal étran-
ger attestant l'introduction de celle-ci;

b) une copie certifiée conforme de l'acte — quelle
qu'en soit la désignation — autorisant le représentant
étranger à agir à ce titre ou le certificat délivré par le
tribunal étranger attestant la qualité de celui-ci;

c) une déclaration faisant état de toutes les instances
étrangères visant la compagnie débitrice qui sont
connues du représentant étranger.

Documents acceptés comme preuve

(3) Le tribunal peut, sans preuve supplémentaire, accep-
ter les documents visés aux alinéas (2)a) et b) comme
preuve du fait qu'il s'agit d'une instance étrangère et que
le demandeur est le représentant étranger dans le cadre
de celle-ci.

Autre preuve

(4) En l'absence des documents visés aux alinéas (2)a) et
b), il peut accepter toute autre preuve — qu'il estime indi-
quée — de l'introduction de l'instance étrangère et de la
qualité du représentant étranger.

Traduction

(5) Il peut exiger la traduction des documents accompa-
gnant la demande de reconnaissance.
2005, ch. 47, art. 131.

Ordonnance de reconnaissance

47 (1) S'il est convaincu que la demande de reconnais-
sance vise une instance étrangère et que le demandeur
est un représentant étranger dans le cadre de celle-ci, le
tribunal reconnaît, par ordonnance, l'instance étrangère
en cause.
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Nature of foreign proceeding to be specified

(2) The court shall specify in the order whether the for-
eign proceeding is a foreign main proceeding or a foreign
non-main proceeding.
2005, c 47, s. 131.

Order relating to recognition of a foreign main
proceeding

48 (1) Subject to subsections (2) to (4), on the making of
an order recognizing a foreign proceeding that is speci-
fied to be a foreign main proceeding, the court shall make
an order, subject to any terms and conditions it considers
appropriate,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken against the
debtor company under the Bankruptcy and Insolven-
cy Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the debtor company;

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the debtor company; and

(d) prohibiting the debtor company from selling or
otherwise disposing of, outside the ordinary course of
its business, any of the debtor company's property in
Canada that relates to the business and prohibiting
the debtor company from selling or otherwise dispos-
ing of any of its other property in Canada.

Scope of order

(2) The order made under subsection (1) must be consis-
tent with any order that may be made under this Act.

When subsection (1) does not apply

(3) Subsection (1) does not apply if any proceedings un-
der this Act have been commenced in respect of the
debtor company at the time the order recognizing the
foreign proceeding is made.

Application of this and other Acts

(4) Nothing in subsection (1) precludes the debtor com-
pany from commencing or continuing proceedings under
this Act, the Bankruptcy and Insolvency Act or the
Winding-up and Restructuring Act in respect of the
debtor company.
2005, c 47, s. 131.

Arrangements avec les créanciers des compagnies
PARTIE IV Insolvabilité en contexte international
Reconnaissance des Instances étrangères
Articles 47-48

Nature de l'instance

(2) Il précise dans l'ordonnance s'il s'agit d'une instance
étrangère principale ou secondaire.
2005, ch 47, art. 131.

Effets de la reconnaissance d'une instance étrangère
principale

48 (1) Sous réserve des paragraphes (2) à (4), si l'ordon-
nance de reconnaissance précise qu'il s'agit d'une ins-
tance étrangère principale, le tribunal, par ordonnance,
selon les modalités qu'il estime indiquées :

a) suspend, jusqu'à nouvel ordre, toute procédure qui
est ou pourrait être intentée contre la compagnie sous
le régime de la Loi sur la faillite et l'insolvabilité ou de
la Loi sur les liquidations et les restructurations;

b) surseoit, jusqu'à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdit, jusqu'à nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie;

d) interdit à la compagnie de disposer, notamment
par vente, des biens de son entreprise situés au
Canada hors du cours ordinaire des affaires ou de ses
autres biens situés au Canada.

Compatibilité

(2) L'ordonnance visée au paragraphe (1) doit être com-
patible avec les autres ordonnances rendues sous le ré-
gime de la présente loi.

Non-application du paragraphe (1)

(3) Le paragraphe (1) ne s'applique pas si au moment où
l'ordonnance de reconnaissance est rendue une procé-
dure a déjà été intentée sous le régime de la présente loi
contre la compagnie débitrice.

Application de la présente loi et d'autres lois

(4) Le paragraphe (1) n'a pas pour effet d'empêcher la
compagnie débitrice d'intenter ou de continuer une pro-
cédure sous le régime de la présente loi, de la Loi sur la
faillite et l'insolvabilité ou de la Loi sur les liquidations et
les restructurations.
2005, ch. 47, art. 131.
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Other orders

49 (1) If an order recognizing a foreign proceeding is
made, the court may, on application by the foreign repre-
sentative who applied for the order, if the court is satis-
fied that it is necessary for the protection of the debtor
company's property or the interests of a creditor or credi-
tors, make any order that it considers appropriate, in-
cluding an order

(a) if the foreign proceeding is a foreign non-main
proceeding, referred to in subsection 480);

(b) respecting the examination of witnesses, the tak-
ing of evidence or the delivery of information concern-
ing the debtor company's property, business and fi-
nancial affairs, debts, liabilities and obligations; and

(c) authorizing the foreign representative to monitor
the debtor company's business and financial affairs in
Canada for the purpose of reorganization.

Restriction

(2) If any proceedings under this Act have been com-
menced in respect of the debtor company at the time an
order recognizing the foreign proceeding is made, an or-
der made under subsection (1) must be consistent with
any order that may be made in any proceedings under
this Act.

Application of this and other Acts

(3) The making of an order under paragraph (1)(a)
does not preclude the commencement or the continua-
tion of proceedings under this Act, the Bankruptcy and
Insolvency Act or the Winding-up and Restructuring Act
in respect of the debtor company.
2005, c. 47, s. 131.

Terms and conditions of orders

50 An order under this Part may be made on any terms
and conditions that the court considers appropriate in
the circumstances.
2005, c. 47, s 131.

Commencement or continuation of proceedings

51 If an order is made recognizing a foreign proceeding,
the foreign representative may commence and continue
proceedings under this Act in respect of a debtor compa-
ny as if the foreign representative were a creditor of the
debtor company, or the debtor company, as the case may
be.
2005, c. 47, s. 131.

Arrangements avec les meanders des compagnies
PARTIE IV Insolvabilite en contexte international
Reconnaissance des instances etrangeres
Articles 49-51

Autre ordonnance

49 (1) Une fois l'ordonnance de reconnaissance rendue,
le tribunal, sur demande presentee par le representant
etranger demandeur, peut, s'il est convaincu que la me-
sure est necessaire pour proteger les biens de la compa-
gnie debitrice ou les interets d'un ou plusieurs creanciers,
rendre toute ordonnance qu'il estime indiquee, notam-
ment pour :

a) s'il s'agit d'une instance etrangere secondaire, im-
poser les interdictions visees au paragraphe 48(1);

b) regir l'interrogatoire des temoins et la maniere de
recueillir des preuves ou fournir des renseignements
concernant les biens, affaires financieres et autres,
dettes, obligations et engagements de la compagnie
debitrice;

c) autoriser le representant etranger a surveiller les
affaires financieres et autres de la compagnie debitrice
qui se rapportent a ses operations au Canada.

Restriction

(2) Si, au moment on l'ordonnance de reconnaissance est
rendue, une procedure a déjà ete intentee sous le regime
de la presente loi contre la compagnie debitrice, l'ordon-
nance prevue au paragraphe (1) doit etre compatible avec
toute ordonnance qui peut etre rendue dans le cadre de
cette procedure.

Application de la presente loi et d'autres lois

(3) L'ordonnance rendue au titre de l'alinea (1)a) n'a pas
pour effet d'empecher que snit intentee ou continuee,
contre la compagnie debitrice, une procedure sous le re-
gime de la presente loi, de la Loi sur la faillite et l'insol-
vabilit6 ou de la Loi sur les liquidations et les restructu-
rations.
2005, ch. 47, art. 131.

Conditions

50 Le tribunal peut assortir les ordonnances qu'il rend
au titre de la presente partie des conditions qu'il estime
indiquees dans les circonstances.
2005, ch. 47, art. 131.

Debut et continuation de la procedure

51 Une fois l'ordonnance de reconnaissance rendue, le
representant etranger en cause peut intenter ou conti-
nuer la procedure visee par la presente loi comme s'il
etait creancier de la compagnie debitrice ou la compagnie
debitrice elle-meme, selon le cas.
2005, ch. 47, art. 131.
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Obligations

Cooperation — court

52 (1) If an order recognizing a foreign proceeding is
made, the court shall cooperate, to the maximum extent
possible, with the foreign representative and the foreign
court involved in the foreign proceeding.

Cooperation — other authorities in Canada

(2) If any proceedings under this Act have been com-
menced in respect of a debtor company and an order rec-
ognizing a foreign proceeding is made in respect of the
debtor company, every person who exercises powers or
performs duties and functions under the proceedings un-
der this Act shall cooperate, to the maximum extent pos-
sible, with the foreign representative and the foreign
court involved in the foreign proceeding.

Forms of cooperation

(3) For the purpose of this section, cooperation may be
provided by any appropriate means, including

(a) the appointment of a person to act at the direction
of the court;

(b) the communication of information by any means
considered appropriate by the court;

(c) the coordination of the administration and super-
vision of the debtor company's assets and affairs;

(d) the approval or implementation by courts of
agreements concerning the coordination of proceed-
ings; and

(e) the coordination of concurrent proceedings re-
garding the same debtor company.

2005, c. 47, s. 131; 2007, c. 36, s. 80.

Obligations of foreign representative

53 If an order recognizing a foreign proceeding is made,
the foreign representative who applied for the order shall

(a) without delay, inform the court of

(i) any substantial change in the status of the rec-
ognized foreign proceeding,

(ii) any substantial change in the status of the for-
eign representative's authority to act in that capaci-
ty, and

(iii) any other foreign proceeding in respect of the
same debtor company that becomes known to the
foreign representative; and

Arrangements avec les crOanciers des compagnies
PART1E IV Insolvabilite en contexte international
Obligations
Articles 52-53

Obligations

Collaboration — tribunal

52 (1) Une fois l'ordonnance de reconnaissance rendue,
le tribunal collabore dans toute la mesure possible avec le
representant etranger et le tribunal etranger en cause
dans le cadre de 1'instance etrangere reconnue.

Collaboration — autres autoritds compdtentes

(2) Si une procedure a ete intentee sous le regime de la
presente loi contre une compagnie debitrice et qu'une or-
donnance a ete rendue reconnaissant une instance etran-
Ore visant cette compagnie, toute personne exercant des
attributions dans le cadre de cette procedure collabore
dans toute la mesure possible avec le representant etran-
ger et le tribunal etranger en cause.

Moyens d'assurer la collaboration

(3) Pour l'application du present article, la collaboration
peut etre assuree par tout moyen approprie, no tamment

a) la nomination d'une personne chargee d'agir sui-
vant les instructions du tribunal;

b) la communication de renseignements par tout
moyen juge approprie par celui-ci;

c) la coordination de l'administration et de la sur-
veillance des biens et des affaires de la compagnie de-
bitrice;

d) 1'approbation ou l'application par les tribunaux des
accords concernant la coordination des procedures;

e) la coordination de procedures concurrentes concer-
nant la meme compagnie debitrice.

2005, ch. 47, art. 131; 2007, ch. 36, art. 80.

Obligations du reprdsentant etranger

53 Si l'ordonnance de reconnaissance est rendue, it in-
combe au representant etranger demandeur

a) d'informer sans delai le tribunal :

(i) de toute modification sensible du statut de l'ins-
tance etrangere reconnue,

(ii) de toute modification sensible de sa qualite,

(iii) de toute autre procedure etrangere visant la
compagnie debitrice qui a ete portee a sa connais-
s ance;
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(b) publish, without delay after the order is made,
once a week for two consecutive weeks, or as other-
wise directed by the court, in one or more newspapers
in Canada specified by the court, a notice containing
the prescribed information.

2005, c. 47, s. 131.

Multiple Proceedings

Concurrent proceedings

54 If any proceedings under this Act in respect of a
debtor company are commenced at any time after an or-
der recognizing the foreign proceeding is made, the court
shall review any order made under section 49 and, if it
determines that the order is inconsistent with any orders
made in the proceedings under this Act, the court shall
amend or revoke the order.
2005, c. 47, s. 131.

Multiple foreign proceedings

55 (1) If, at any time after an order is made in respect of
a foreign non-main proceeding in respect of a debtor
company, an order recognizing a foreign main proceed-
ing is made in respect of the debtor company, the court
shall review any order made under section 49 in respect
of the foreign non-main proceeding and, if it determines
that the order is inconsistent with any orders made under
that section in respect of the foreign main proceedings,
the court shall amend or revoke the order.

Multiple foreign proceedings

(2) If, at any time after an order is made in respect of a
foreign non-main proceeding in respect of the debtor
company, an order recognizing another foreign non-main
proceeding is made in respect of the debtor company, the
court shall, for the purpose of facilitating the coordina-
tion of the foreign non-main proceedings, review any or-
der made under section 49 in respect of the first recog-
nized proceeding and amend or revoke the order if it
considers it appropriate.
2005, c. 47, s 131.

Miscellaneous Provisions

Authorization to act as representative of proceeding
under this Act

56 The court may authorize any person or body to act as
a representative in respect of any proceeding under this

Arrangements avec lee creanciers des compagnies
PART1E IV InscdvabIld° en context° international
Obligations
Articles 53-56

b) de publier, sans delai apres le prononce de l'ordon-
nance, une foil par semaine pendant deux semaines
consecutives, ou selon les modalites qui y sont pre-
vues, dans le journal ou les journaux au Canada qui y
sont precises, un avis contenant les renseignements
reglementaires.

2005, ch. 47, art. 131.

I nstances multiples

Instances concomitantes

54 Si, apres qu'a ete rendue une ordonnance de recon-
naissance a l'egard d'une instance etrangere visant une
compagnie debitrice, une procedure est intentee sous le
regime de la presente loi contre cette compagnie, le tribu-
nal examine toute ordonnance rendue au titre de Particle
49 et, s'il conclut qu'elle n'est pas compatible avec toute
ordonnance rendue dans le cadre des procedures inten-
tees sous le regime de la presente loi, it la modifie ou la
revoque.
2005, ch. 47, art. 131.

Plusieurs instances etrangeres

55 (1) Si, apres qu'a ete rendue une ordonnance de re-
connaissance a regard d'une instance etrangere secon-
daire visant une compagnie debitrice, une ordonnance de
reconnaissance est rendue a regard d'une instance etran-
Ore principale visant la meme compagnie, toute ordon-
nance rendue au titre de Particle 49 dans le cadre de l'ins-
tance etrangere secondaire doit etre compatible avec
toute ordonnance qui peut etre rendue au titre de cet ar-
ticle dans le cadre de l'instance etrangere principale.

Plusieurs instances etrangeres

(2) Si, apres qu'a ete rendue une ordonnance de recon-
naissance a l'egard d'une instance etrangere secondaire
visant une compagnie debitrice, une autre ordonnance de
reconnaissance est rendue a l'egard d'une instance &ran-
Ore secondaire visant la meme compagnie, le tribunal
examine, en vue de coordonner les instances etrangeres
secondaires, toute ordonnance rendue au titre de Particle
49 dans le cadre de la premiere procedure reconnue et la
modifie ou la revoque s'il l'estime indique.
2005, ch. 47, art. 131.

Dispositions diverses

Autorisation d'agir a titre de representant dans toute
procedure intentee sous le regime de la presente loi

56 Le tribunal peut autoriser toute personne ou tout or-
gane a agir a titre de representant dans le cadre de toute
procedure intentee sous le regime de la presente loi en
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Act for the purpose of having them recognized in a juris-
diction outside Canada.
2005, c. 47, s. 131.

Foreign representative status

57 An application by a foreign representative for any or-
der under this Part does not submit the foreign represen-
tative to the jurisdiction of the court for any other pur-
pose except with regard to the costs of the proceedings,
but the court may make any order under this Part condi-
tional on the compliance by the foreign representative
with any other order of the court.
2005, c. 47, s. 131.

Foreign proceeding appeal

58 A foreign representative is not prevented from mak-
ing an application to the court under this Part by reason
only that proceedings by way of appeal or review have
been taken in a foreign proceeding, and the court may,
on an application if such proceedings have been taken,
grant relief as if the proceedings had not been taken.
2005, c. 47, s. 131.

Presumption of insolvency

59 For the purposes of this Part, if an insolvency or a re-
organization or a similar order has been made in respect
of a debtor company in a foreign proceeding, a certified
copy of the order is, in the absence of evidence to the
contrary, proof that the debtor company is insolvent and
proof of the appointment of the foreign representative
made by the order.
2005, c. 47, s. 131.

Credit for recovery in other jurisdictions

60 (1) In making a compromise or an arrangement of a
debtor company, the following shall be taken into ac-
count in the distribution of dividends to the company's
creditors in Canada as if they were a part of that distribu-
tion:

(a) the amount that a creditor receives or is entitled to
receive outside Canada by way of a dividend in a for-
eign proceeding in respect of the company; and

(b) the value of any property of the company that the
creditor acquires outside Canada on account of a prov-
able claim of the creditor or that the creditor acquires
outside Canada by way of a transfer that, if it were
subject to this Act, would be a preference over other
creditors or a transfer at undervalue.

Restriction

(2) Despite subsection (1), the creditor is not entitled to
receive a dividend from the distribution in Canada until
every other creditor who has a claim of equal rank in the

Arrangements avec les creanciers des compagnies
PARTIE IV insolvabilite en contexts international
Dispositions dererses
Articles 56-60

vue d'obtenir la reconnaissance de celle-ci dans un
ressort stranger.
2005, ch. 47, art. 131.

Statut du representant stranger

57 Le representant stranger n'est pas soumis a la juri-
diction du tribunal pour le motif qu'il a presente une de-
mande au titre de la presente partie, sauf en ce qui
touche les frail de justice; le tribunal pent toutefois su-
bordonner toute ordonnance visee a la presente partie
l'observation par le representant stranger de toute autre
ordonnance rendue par lui.
2005, ch. 47, art. 131.

Instance etrangere : appel

58 Le fait qu'une instance etrangere fait l'objet d'un ap-
pel ou d'une revision n'a pas pour effet d'empecher le re-
presentant stranger de presenter toute demande au tri-
bunal au titre de la presente partie; malgre ce fait, le
tribunal peut, sur demande, accorder des redressements.
2005, ch. 47, art. 131.

Presomption d'insolvabilite

59 Pour l'application de la presente partie, une copie
certifiee conforme de l'ordonnance d'insolvabilite ou de
reorganisation ou de toute ordonnance semblable, ren-
due contre une compagnie debitrice dans le cadre d'une
instance etrangere, fait foi, sauf preuve contraire, de l'in-
solvabilite de celle-ci et de la nomination du representant
stranger au titre de l'ordonnance.
2005, ch. 47, art. 131.

Sommes recues a l'etranger

60 (1) Lorsqu'une transaction ou un arrangement visant
la compagnie debitrice est propose, les elements enume-
res ci-apres doivent etre pris en consideration dans la
distribution des dividendes aux creanciers d'un debiteur
au Canada comme s'ils faisaient partie de la distribution :

a) les sommes qu'un creancier a revues — ou aux-
quelles it a droit — a l'etranger, a titre de dividende,
dans le cadre d'une instance etrangere le visant;

b) la valeur de tout bien de la compagnie que le crean-
cier a acquis a l'etranger au titre d'une creance prou-
vable ou par suite d'un transfert qui, si la presente loi
lui etait applicable, procurerait a un creancier une pre-
ference sur d'autres creanciers ou constituerait une
operation sous-evaluee.

Restriction

(2) Le creancier n'a toutefois pas le droit de recevoir un
dividende dans le cadre de la distribution faite au Canada
tant que les titulaires des creances venant au meme rang
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order of priority established under this Act has received a
dividend whose amount is the same percentage of that
other creditor's claim as the aggregate of the amount re-
ferred to in paragraph (1)(a) and the value referred to in
paragraph (1)(b) is of that creditor's claim.
2005, c. 47, s. 131.

Court not prevented from applying certain rules

61 (1) Nothing in this Part prevents the court, on the
application of a foreign representative or any other inter-
ested person, from applying any legal or equitable rules
governing the recognition of foreign insolvency orders
and assistance to foreign representatives that are not in-
consistent with the provisions of this Act.

Public policy exception

(2) Nothing in this Part prevents the court from refusing
to do something that would be contrary to public policy.
2005, c. 47, s. 131; 2007, c. 36, s. 81.

PART V

Administration

Regulations

62 The Governor in Council may make regulations for
carrying out the purposes and provisions of this Act, in-
cluding regulations

(a) specifying documents for the purpose of para-
graph 23(1)(f); and

(b) prescribing anything that by this Act is to be pre-
scribed.

2005, c. 47, s. 131; 2007, c. 36, s. 82.

Review of Act

63 (1) Within five years after the coming into force of
this section, the Minister shall cause to be laid before
both Houses of Parliament a report on the provisions and
operation of this Act, including any recommendations for
amendments to those provisions.

Reference to parliamentary committee

(2) The report stands referred to the committee of the
Senate, the House of Commons or both Houses of Parlia-
ment that is designated or established for that purpose,
which shall

Arrangements avec les creanciers des compagnies
PARTIE IV InsolvablEnd en context° International
Dispositions dIverses
Articles 60-63

que la sienne dans l'ordre de collocation prevu par la pre-
sente loi n'ont pas rmi un dividende dont le pourcentage
d'acquittement est egal au pourcentage d'acquittement
des elements vises aux alineas (1)a) et b).
2005, ch. 47, art. 131.

Application de r6gles 6trangbres

61 (1) La presente partie n'a pas pour effet d'empecher
le tribunal d'appliquer, sur demande faite par le repre-
sentant stranger ou tout autre interesse, toute regle de
droit ou d'equity relative a la reconnaissance des ordon-
nances etrangeres en matiere d'insolvabilite et a l'assis-
tance a pre-ter au representant stranger, dans la mesure
on elle n'est pas incompatible avec les dispositions de la
presente loi.

Exception relative a l'ordre public

(2) La presente partie n'a pas pour effet d'empecher le
tribunal de refuser de prendre une mesure contraire
l'ordre public.
2005, ch. 47, art. 131; 2007, ch. 36, art. 81.

PARTIE V

Administration

R6glements

62 Le gouverneur en conseil peut, par reglement,
prendre toute mesure d'application de la presente loi, no-
tamment :

a) preciser les documents pour l'application de l'ali-
nea 23(1)f);

b) prendre toute mesure d'ordre reglementaire prevue
par la presente loi.

2005, ch. 47, art. 131; 2007, ch. 36, art. 82.

Rapport

63 (1) Dans les cinq ans suivant l'entree en vigueur du
present article, le ministre presente au Senat et a la
Chambre des communes un rapport sur les dispositions
de la presente loi et son application dans lequel it fait &tat
des modifications qu'il juge souhaitables.

Examen parlementaire

(2) Le comite du Senat, de la Chambre des communes,
ou mixte, constitue ou designs a cette fin, est saisi d'of-
fice du rapport et procede dans les meilleurs delais a l'e-
tude de celui-ci et, dans l'annee qui suit le depot du rap-
port ou le delai superieur accords par le Senat, la
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(a) as soon as possible after the laying of the report,
review the report; and

(b) report to the Senate, the House of Commons or
both Houses of Parliament, as the case may be, within
one year after the laying of the report of the Minister,
or any further time authorized by the Senate, the
House of Commons or both Houses of Parliament.

2005, c. 47, s. 131.

Arrangements avec les crCanciers des compagnies
PARTIE V Administration
Article 63

Chambre des communes ou les deux chambres, selon le
cas, leur presente son rapport.
2005, ch. 47, art. 131.
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- R.S., 1985, c. 27 (2nd Supp.), s. 11

Transitional: proceedings

11 Proceedings to which any of the provisions amended
by the schedule apply that were commenced before the
coming into force of section 10 shall be continued in ac-
cordance with those amended provisions without any
further formality.

- 1990, c. 17, s. 45(1)

Transitional: proceedings

45 (1) Every proceeding commenced before the coming
into force of this subsection and in respect of which any
provision amended by this Act applies shall be taken up
and continued under and in conformity with that amend-
ed provision without any further formality.

- 1997, c. 12, s. 127

Application

127 Section 120, 121, 122, 123, 124, 125 or 126 applies to
proceedings commenced under the Companies' Creditors
Arrangement Act after that section comes into force.

- 1998, c. 30, s. 10

Transitional - proceedings

10 Every proceeding commenced before the coming into
force of this section and in respect of which any provision
amended by sections 12 to 16 applies shall be taken up
and continued under and in conformity with that amend-
ed provision without any further formality.

- 2000, c. 30, s. 156(2)

(2) Subsection (1) applies to proceedings commenced
under the Act after September 29, 1997.

- 2000, c. 30, s. 157(2)

(2) Subsection ( I ) applies to proceedings commenced
under the Act after September 29, 1997.

- 2000, c. 30, s. 158(2)

(2) Subsection (1) applies to proceedings commenced
under the Act after September 29, 1997.

Arrangements avec les creanciers des compagnies
DISPOSMONS CONNEXES

DISPOSITIONS CONNEXES

- L.R. (1985), ch. 27 (26 suppl. ), art. 11

Disposition transitoire : procedure

11 Les procedures intentees en vertu des dispositions
modifiees en annexe avant l'entree en vigueur de l'article
10 se poursuivent en conformite avec les nouvelles dispo-
sitions sans autres formalites.

- 1990, ch. 17, par. 45(1)

Disposition transitoire : procedures
45 (1) Les procedures intentees avant l'entree en vi-
gueur du present paragraphe et auxquelles s'appliquent
des dispositions visees par la presente loi se poursuivent
sans autres formalites en conformite avec ces disposi-
tions dans leur forme modifiee.

- 1997, ch. 12, art. 127

Application

127 Les articles 120, 121, 122, 123, 124, 125 ou 126 s'ap-
pliquent aux procedures intentees sous le regime de la
Loi sur les arrangements avec les cr6anciers des compa-
gales apres l'entree en vigueur de l'article en cause.

- 1998, ch. 30, art. 10

Procedures

10 Les procedures intentees avant l'entree en vigueur du
present article et auxquelles s'appliquent des dispositions
visees par les articles 12 a 16 se poursuivent sans autres
formalites en conformite avec ces dispositions dans leur
forme modifiee.

- 2000, ch. 30, par. 156(2)

(2) Le paragraphe ( I ) s'applique aux procedures inten-
tees en vertu de la meme loi apres le 29 septembre 1997.

- 2000, ch. 30, par. 157(2)

(2) Le paragraphe (1) s'applique aux procedures inten-
tees en vertu de la meme loi apres le 29 septembre 1997.

- 2000, ch. 30, par. 158(2)

(2) Le paragraphe (1) s'applique aux procedures inten-
tees en vertu de la meme loi apres le 29 septembre 1997.
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— 2001,     c. 34, s. 33(2)

(2) Subsection (1) applies to proceedings commenced
under the Act after September 29, 1997.

— 2005,    c. 47, s. 134, as amended by 2007,
c. 36, s. 107

Companies' Creditors Arrangement Act

134 An amendment to the Companies' Creditors Ar-
rangement Act that is enacted by any of sections 124 to
131 of this Act applies only to a debtor company in re-
spect of whom proceedings commence under that Act on
or after the day on which the amendment cornes into
force.

— 2007,     c. 29, s. 119

Companies' Creditors Arrangement Act

119 An amendment to the Companies' Creditors Ar-
rangement Act made by section 104 or 106 of this Act ap-
plies only to a debtor company in respect of which pro-
ceedings under that Act are commenced on or after the
day on which the amendment cornes into force.

— 2007,    c. 36, s. 111

Companies' Creditors Arrangement Act

111 The amendment to the Companies' Creditors Ar-
rangement Act that is enacted by section 67 of this Act
applies only to a debtor company in respect of whom pro-
ceedings commence under that Act on or after the day on
which the amendment cornes into force.

Arrangements avec les créanciers des compagnies
DISPOSITIONS CONNEXES

— 2001, ch. 34, par. 33(2)

(2) Le paragraphe (1) s'applique aux procédures inten-
tées en vertu de la même loi après le 29 septembre 1997.

— 2005, ch. 47, art. 134, modifié par 2007,
ch. 36, art. 107

Loi sur les arrangements avec les créanciers des
compagnies

134 Toute modification à la Loi sur les arrangements
avec les créanciers des compagnies édictée par l'un des
articles 124 à 131 de la présente loi ne s'applique qu'aux
compagnies débitrices à l'égard desquelles une procédure
est intentée sous le régime de la Loi sur les arrange-
ments avec les créanciers des compagnies à la date d'en-
trée en vigueur de la modification ou par la suite.

— 2007, ch. 29, art. 119

Loi suries arrangements avec les créanciers des
compagnies

119 La modification apportée à la Loi sur les arrange-
ments avec les créanciers des compagnies par les articles
104 ou 106 de la présente loi ne s'applique qu'aux compa-
gnies débitrices à l'égard desquelles une procédure est in-
tentée sous le régime de cette loi à la date d'entrée en vi-
gueur de la modification ou par la suite.

— 2007, ch. 36, art. 111

Loi sur les arrangements avec les créanciers des
compagnies

111 La modification à la Loi sur les arrangements avec
les créanciers des compagnies édictée par l'article 67 de
la présente loi ne s'applique qu'aux compagnies débi-
trices à l'égard desquelles une procédure est intentée
sous le régime de la Loi sur les arrangements avec les
créanciers des compagnies à la date d'entrée en vigueur
de la modification ou par la suite.
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Alberta Court of Appeal I In Chambers !

Canadian Airlines Corp., Re

2000 CartiWellAita 503, 2000 ALICA 149, [2000] A.W.L.D. 563,120001A.J. No. 610, 19
C.B.R. (4th) 33, 225 W.A.C. 120, 261 A.R. 12o, 8o Alta. 1,R. (3(1) 213, 97 A.C.W.S. (3d) 844

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

In the Matter of the Business Corporations Act (Alberta) SA. 1981, c.B-IS., as amended Section 185

I n the Matter of Canadian Airlines Corporation and Canadian Airlines International Ltd.

Resurgence Asset Management LLC, Applicant and Canadian Airlines
Corporation and Canadian Airlines International Ltd., Respondents

Wittmann

Heard: May 18, 2000
Judgment: May 29, 2000

Docket: Calgary Appeal 00-188t6

Proceedings: May 12, 2000b. Doc. Calgary 0001-0507I [Alta. Q.B.]

('()Lii -Hcl: I). 11(ii,»1, (1.C' , and /). ,Vi.danzara, for Applicant.
. 1 . L. Fricml, 0.C., and 11-11. Kay, 0. C.. for Respondents.

/4unphy, for Air Canada.
:1/cCounc//, for 13ank- of Nova Scotia Trust Company of New York and Montreal Trust Co. of Canada.

P. I'. :11cCarthr, 0.C. for Price Waterhouse Coopers.

Subject Corporate and Commercial: Insolvency

((cadmic

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act — Nliscellaneousissues

A pplicant was unsecured creditor of C Corp. --- Hoard appointed by A Corp. caused C Corp. to commenceproceedings under CCAA under which A Corp. stood to gain substantial benefits Proposed plan of compromisea nd arrangement f i led under Act --- Order made that classification of creditors not he fragmented to exclude ACorp. as separate class from applicant in terms of unsecured creditors, that A Corp. be entitled to vote on planpursuant to s. of Act, that there be no separation of unsecured creditors or two divisions of C Corp. for solingpurposes. and that votes in respect of claims assigned to A Corp. he recorded and tabulated separately for purposeof consideration in application for court ipprov',d of plan -- Applicant brought application for leave to appeal (lintorder Application dismissed - Decisions or supervising judge under Act entitled to considerable deferencePerson seeking leave to appeal required to show error in principle of law or palpable and overriding error of factI xercise of discretion by reviewing judge not subject to review so long as discretion exercised judicially Reviewingj udge made no error of law -- Applicant failed to make out prima facie meritorious case --Granting of leave wouldl ikely unduly hinder progress of action Coruptiiies' Creditors Arrimgemcnt Act, R.S.C. I9115, s. 6.



inddi,in Airline2s CorpL, He. 2000 /\13CA 143, 2000 Sarsvo-.11Alh 003

2000 ABCA 149, 2000 CarswellAlta 503, [2000] A.W.L.D. 563, [20001A.J. No. 610...

\ PPLICATI()N for leipe to 'A ppeal from nitlement reported in (2000). 19 C.13.R. (4t11) 12 (Alta. 0.13.).

Memorandum of decision. H ittmann

Introduction

TIns is an application for loose to appeal the decision of Paperny. .1. mode on May 12, 2000. pursuant to the
("Hmi)(inicA' Creditonv Arrangement R.S.C. 1985, c. C-:16, as amended (('CA.1). applicant. Resurgence. Asset

lonagement LLC (Resurgence), Is an unsecured creditor by virtue of its holding 58.2 per cent or t t.S. 18100,000,000.00
tinsecured notes issued by Canadian Airlines Corporation (CA(')

( 'AC and Canadian Airlines International Ltd. (('AIL) (collectively ('anadian) commenced proceedings under the
Ct 1, 1 on Nlarch 24, 2000.

\ proposed Plan of Compromise and 7\rrongement (the Plant has been riled in this matter recording CAC and
(',AIL. pursuant to the CC7\ A.

4 1 he decision of Paperny, J. May 12, 2000 (the Decision) ordered. among other things, thin the classification
( ti creditors not be fragmented to exclude Air Canada as a separate class from Resurgence in terms of the unsecured
creditors: that Air Canada should he entitled to vote on the Plan pursuant to s. 6 of the CC.4,1 at the creditors' meeting
t o be held May 26, 2000: that there he no separation of unsecured creditors of CAC from unsecured creditors or CAIL.
for voting purposes: and that votes in respect of claims assigned to Air Candela, be recorded and tabulated separately,
for the purpose or consideration in the application for court approval of the Plan (the Fairness I bearing).

Leave to Appeal I'mler the ('('AA

The section of the CC, Fl governing appeals to this Court is as follows:

1 3. Except in the Yukon rerritorv, any person dissatisfied with on order or 0 decision made under this Act may
appeal therefrom on obtaining leave of the judge appealed from or of the court or a judce of the court to which the
appeal lies and on such terms as to security and in other respects as the judge or court directs.

h I lie criterion to he applied in an application for leove to appeal pursuant to the CC.1.1 is not in dispute. 'rho general
criterion is embodied in the concept that there must be serious and arguable grounds that are of real ond signilicant
i nterest to the parties: Ro larehou.ye Dirac/ Inc. ( 1995), 32 Alta. L.R. (3d) o2 (Alta. C. A.) at 63: Re .8nrekr
Ricer

1-13. ( 1"')L237 l\.F"3 
(A""l Ro Blue Ralig' 

('')/1). ( 199'»" 244 
A.R. 

103 IA"( C4N.): „e
Blue Rune Resource Cure. (26004 15 ('.13Y. (4th) 100 (Alta. C.A. [In Chninhers1)• Re Blue Rum,,,, Resource ("6/p.(20HO),
(' 13 R. 41th 192 (Alta. C.A. [In Chambers[).

Subsumed in the general criterion are four applicable elements which originated in Bog or Cr)n.solidited ( ClUmi
Pulp Inc. r (olumlUa Resour(cs InivAnnont Crup. ( 1,) ), 3(4) (B.C. C.A ), and were adopted in
\/ct//(7/7(ime C'o . 1 1( Murk .tlantreul ( 19') 1 4 22 ('.13.5. 13d 27') (13.0. NIel_achlin. .1 ..\. ( its she then was) set
forth the elements in Mawr t e/Aeliddlc,/ as follows :It p.397:

( I ) svItiether the point on opt-teal is of' significance to the practice;

1 21 s\ killer the point raised is of significance to the action itself:

( 3) ss hetteer the appeal is prill1(1 I ICi1' meritorious or. on tile other hand, ss tether it is frivolous; and

(4) t.vItetrter the appeal svill unduly hinder the progress of  action.
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These elements have been considered and applied by this Court. and were not in dispute before me as proper elements
of the applicable criterion.

Facts

On or about October 19. 1999. Air Canada announced its intention to make a bid for CAC and to proceed tocomplete a merger subject to a restructuring of Canadian's debt. On or about November 5. 1999, following a ruling
1 -)\, the Quebec Superior Coml., a competing offer by Airline Industry Revitalization Co. Inc. was withdrawn and Air
Canada indicated that it would proceed ssith its offer for ('AC.

9 On or about November ! I , 1999, Air Canada caused the incorporation of 853350 Alberta lid. (853350), for the
sole purpose of acquiring the majority of the shares of ('AC. At the time of incorporation, Air Canada held 10 per centof the shares of $53350. Paul Farrar, among others, holds the remaining 90 per cent of the shares of 853350.

!it On or about November 1 1. 1999. Air Canada, through 853350, offered to purchase the outstanding shares ofCAC at a price of 62.0)1 per share for a total of S92,000,000.00 for all of the issued and outstanding voting and non-
oting shares of CAC.

I I On or about January 4. 2000, Air Canada and 853330 acquired 82 per cent of CAC's outstanding common shares
for approximately 675,000,000.00 plus the preferred shares of GAIL for a purchase price of 559,000,000.00. Air Canada
then replaced the Board of Directors of CAC with its own nominees.

1 2 Substantially all ()lithe aircraft making up the fleet of Canadian are held by Air Canada through lease arrangementsith \ arious lessors or other aircraft financial agencies. These arrangements were the result of negotiations with lessors,
Hinny conducted by Air Canada and Canadian.

I n general. these arrangements include the following:

l b the leases have been renegotiated to reflect contemporary [air market value (or below) based 011 two independent
desk top valuations: and

I ii) the present value of the difference between the financial terms under the previous lease arrangements and the
renegotiated fair market value terms was characterized as "unsecured deficiency," reflected in a Promissory Note
payable to the lessor from Canadian and assigned by the lessor to Air Canada.

4 In the result, Air Canada has acquired or is in the process of acquiring all but eight of the deficiency claims of
aircraft lessors or financiers listed in Schedule "13" to the Plan in the total amount of'8253,506.944.00. Air Canada intends
t o vote those claims as an unsecured creditor under the Plan.

1 5 The executory contracts claims listed in Schedule "13" to the Plan total S1 10,077,000.00. of which sios,907.0o0.00
i s the claim of Loyalty Management Group Canada Inc. (Loyalty), an entity with a long term contract with Canadian
to purchase air miles. The claim is subject to an agreement of settlement between Loyalty, Canadian and Air Canada.
Air Canada was assigned the Loyalty unsecured claim.

1 6 In the Plan, all unsecured creditors of both CAC and CAI are grouped in the same class for voting purposes.

1 7 Pursuant to the Plan. unsecured creditors will receive a payment of, 0.12 on the dollar for each 5I.00 of their claim
u nless the total amount of unsecured claims exceeds 5800 million, in which case, they will receive less. Canada i,i, ill
fund this Pro Rata Cash Amount. As a result of the assignments or the deficiency amounts in favour °fin- Canada. Title
Plan is approved. Air Canada will notionally be paving a substantial proportion of the Pro Rata Cash Amount to itself.

1 8 lihe Plan further contemplates Air Canada becoming. the 100 per cent owner of Canadian through 85335(1
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1 9 On April 7, 2000. an Order \vas granted hv Papernv, J., chrecting that the Plan be ['led hy the Petitioners: establislungi t claims dispute process: iinthori/Ing the calling of meetings for affected creditors to vote on the Plan to ho held onN I:iv 20. 2000: uuthctrizing the Petitioners to make application for an Order sam:Doning- the Plan on hine 5, 2000: ondprocading other dn-cc:hons.

20 The .April 7, 2000 ()Felet- establishecl three classes ol creclitors ta) the holders of Canachan Airlines Corporation 10per cent Senior Secureel Notes due 2005 (the See:med Noteholders): 15) the seeureel creclitors ol the Petitioners affecteel htt he Plan (the Alfecteel Secureel Crechtorsr. ind (c) 111e unsecurecl creclitors alfected hv the Plon (the Alfectecl Ilnsecurod( reditors).

2 1 on Apri l 25, 2000, the Petitioners Diledond savod Plon, i n occordiwcewiththe ()Nkr of Apri l 7, 2000. tavNotice of \lotion ditted ,April 27, 2000, Resurgence hrought an application, among other things. seeking 'directions asto the classitication and voting Fights of the creditors (and) the quantum of the 'deNciencv claims' :issigned to AirCanada." Resurgence sought to have Air Canada excluded from voting as an unsocurod creditor unless segregated inloseparate class. P..esurgence allo sought to have the holders of the unsecured notes vota as a separate class.

The result of the "April 27, 2000 motion by Rcsurgence is the Decision.

The Decision

I n the Decision, the supervising chambers judgo roterrod to her order of April 14, 2000, wherein she upprevelt ransactions involving the re-negotiation of the aircraft leases. She referred to "about S200,000.000.00 worth ofconcessions for CAIL" as "toncessions or deficiencv claims" which vero quantifled and rellect ed in promissory notes\vhich snore Ily;igned to Air Canada in exchange for its guarantee of the afroraft leases. The monitor iipproved of theindbod of quantifying the claims and Papernv. J. approved the transactions, reserving the issut of classification andvoting to her \ lav 12 Decision.

24 The Plan provides for one class of unsecured creditor. he unsecured class is composed of a number of tvpasol unsecured claims including executory contracts (e.g. Air Canada from Lot titg) unsecured notes (e.g. Resurgence).:Mc:raft leases (2.g. Air Canada from lessors), litigation claims. real estate leases and the deficiencies, if am, of the seniorsecured noteholders.

25 In seeking to have Air Canada vote the promissory notes in it separate class Resurgence ,trgued soveml factorsbefore Papernv. J.. as set out at pp. 4-5 of the Decision os falless:

I . The ,Air Canada ,Ippointeel board causecl ('anallian to eliter into these proceeelings under \vhich AirCanada stands to gam substantiel 15enefits in its oss'n operations and in the mergal operations and occnershipcontemplateel arter the conTronlise of eiebts under the plan.

2. Air 01anacla is providing the fund of moser to he clistributed to the Alfestod Unsecured Creditors and will,t herefore, end up paying itself a portion of that monev it it is included m the "Affected I Insecured Creclitors' classand permitted to v ote.

(Ianaela gave no real consideration in acquiring the deficiencv claims ,ind manufactured theni only to secure'ves' vote.

20 She then reciteel the ,Irimment made by ,Air Canada <' nid ('anallian to the elfett thai the legal Fights iissociateel with\ ir C'anada's unsecured claims are Ihe same ,is those associatecl with the other afbetal unsecureei claimants. and that( lie mattors rufsod hv Resurgence diting to classification are really matters of fairness more appropriately dealt withi n a La i imess 1 tonrim schedulecl to be held June 5, 2000.



Airlines Corp., Re, 2000 ABCA 149. 2000 Carsvve11Alta 503
2000 ABCA 149, 2000 CarswellAlta 503, [2000] A.W.L.D. 563, [2000] A.J. No. 610...

der observing that the ( '2I21 offers no guidance with respect to the classification of claims, beyond identifying
secured and unsecured categories and the possibility of classes within each category, and that the process has developed
i n case law, Papernv, J. embarked on a detailed at ilysis and consideration of the case law in this ,troa including .Vorcen
/7/iciajt: Rc.yourcc.v Ls,/ r. Onklrood Petroleums Lid ( 1 81. C.13.R. (N.S.) (Alto. Q.113. ); .S'orcrcign Lice sixsurwice
Co. v. Dodd t lY)1 1, 1 1 `]21 O.R. 573 (Eng. C.A.); IL' Fairricir hichisiric.y Ltd ( 1991 ), I I a'Al.k. (3]_1 ) IN.S.
.Vordiland Properlic.Y Ltd r. Excelsim- Lift hisnrunce (3). of (',uhula t PM). 73 C. 13.R. (N.S.) 195 (13.C. C.A.); .S'adige

A moco .Iequhition Co. ( 1')0 1. iati (' (N.S.) 1 '-)-4 (\Ita. C.A.): RC IT00(11V(Illi"S Lid. (199;j. 11.C.1_ R. (2t1) 200
( BA'. SPlar-Pc[pler Furniture ('orp. j B(Ink ()I :Voiw ()tic' ( 19') 1 1. 76 1).12R. (4th) 621 (Ont. (ion. Div.) at 626;

.07y( 1)/c.w/ hover Inc. I I '199), 79 C.11.R. (N.S.) I t N.S. UM/nylon 13uilddiLt Corp.. 1 19341 O.R. 6-73. 19
C 13. 1 . --1`] (Ont. S.C.). Papernv. J. also referred to an oft-cited article "Reorganization under the Companies Creditors
A rrangement Act" by S. F. lidwards (1947), 25 Can. Bar Rey. 587. She concluded her legal analysis ,' it pp. I 2-13 by
settine forth the principles she found to he applicable in iissessing commonality 01 interest as an appropriate test for the
classification of creditors:

I . Commonality of interest should he viewed on the basis of tee non-fragmentation test. not on an identity of interest
(est:

2. The interests to be considered are the legal interests the creditor holds qua creditor in relationship to the debtor
company. prior to and under the plan as well as on liquidation:

-3. The commonality of those interests are to be viewed purposively, bearing in mind the object of the jiant l%
to facilitate reorganizations it.(it all possible;

I. In placing a broad and purposive interpretation on the CC,I21, the court should he careful to resist classification
a pproaches which would potentially jeopardite potentially viable plans.

z. Absent bad faith. the motivations of the creditors to approve or disapprove are irrelevant.

The requirement A creditors being able to consult together means being able to ',assess their legal entitlement as
creditors before or after the plan in o similar manner.

t he Standard of Review and Leave Applications

20 The elements of the general criterion cannot he properly considered in a leave application without regard to
t he standard of review that this Court applies to appeals under the CC.-121 . If letNe to appeal were to he granted. the
:ipplicablc standard of review is succinctly sot forth hi' Fruman„I.A. in Po Jul Bank v FracmdAter Ltd. I I ']99 a 244 .0 R
7( 7] \ inhere she stated for the Court at p.95:

. this is a court of review. It is not our task to reconsider the merits of the various otters ind decide which proposal
might be best. Die decisions made by the Clambers judge involve a good measure Of discretion. and are owed
considerable deference. Whether or not wo agree, we will only interfere if we conclude that she acted unreasonably.
cured in principle or made a manifest error.

I n (mother recent case from this Court, Re Smoky River Cod( Ltd. (VP-M.237 .\.k. 320 (Alta. Flunt..I.A.,
;rwakiing for the unanimous Court, extensively reviewed the history and purpose of the CCs1.1, ,' I.nd observed at p.341 :

rho fact that an appeal lies only with leave of an appellate court Is. 13 ('C. LI) suggests that Parliament, mindful
drat (C.1,1 cases often require quick decision-making, intended that most decisions he made by the supeivising
j udge. Fins supports the view that those decisions should he interfered i,vith only in clear cases.
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29 The simulai-d or review or this Court, in rer  the CC-1, 1 decision or he superyising .judge. is thererore one or
correctness ir utero k error or law. Othcrwise, lor an iippcllate court to interfere with the decision or die supervisingi udge, therc must be a palpable and o erriding error in the exercise or discretion or in lindings or ract.

attnory Prmisions

i ncludes prov isions derming secured creditor, unsecured creditor, rerers to classes of] them. und providesl'or court (Tprovol (da plan or compromise or arrimgement M the rollowing sections:

2. Interpretation

"sccured creditor" FrICLUIS a holder or a mortgage. ItYpothce, pledge, charge, lien or prk ilege on or ogoinst, or anv 
assignment. cession or transrer of. oil or any property M'a debtor company as security for inclebtedness ()Mlle debtor
cOMpallY, or a holder or inn bond or a debtor company secured by a mortgage, h\ pothec, pledge, charge, lien orprivilege on or against, or any assignment, cession or transler or, or it trust in respect of, all or onv property or thedebtor company, whether the holder or bencriciarv is resident or domiciled within or outsidc Canada, and a trustee[inder any trust decd or other instrument sccuring any uf those bonds shall be deemed to be a secured creclitor
(dl purposcs of this except l'or the purpose of voting at a creditors' meeting in respect of any or those bonds,

"I rnsecured creditor" menns imv creditor ofl company' who is not e secured creditor, whether resident or domiciled'e ittein or outside ('imoda, and a trustee for the polders or any unsecurcd bonds issue under (t (rust deed or otheri nstrument running, in niYour or the trustee shall ho dermed to be an unsecured creditor ror all purposes or this /\cte.vicept for the purpose or votmg at o creditors' meeting in respect or any or those bonds.

Compromises and ;1rrangements

4. Where ([ compromise or an arrangement is proposed between a debtor company and its unsecured creditors ormc class of them, the court rr IV, on the application in o namsnarv way of the company, creditor or oft he trustee in bankalptC\./ or liquidator or 111C company. order a meeting or the creditors or clans of creditors, (nid, ift he court so détermines, allie sharcholders or the company, to be summoned in such e monner os the court directs.

5. \\'here it C0111111.0111.1SC or an arrangement is proposed between (t debtor company and its secured creditors or (my
clans of] them, the court mity. on Me application in e SUMMary WaV or WC company or Or luv such creditor or or thetrustee in harIkrIlpICV or liquidator or the company, order a meeting or the creditors or clans creditors, thecourt so determines, or the shorcholders or the company, to be summoncd in such niamter [is the courts directs.

Where e majorité in number representing two-thirds in value of the creditors, or clans ojcreditors, (is the case murbe. pi-osent (nid voting either in person or by proxy (Il the meeting or meetings thereor respectively held pursuontH sections 4 and 5, or either or those sections, agrée to any compromise or lu-rongement [haler us proposed or as(tItereci or modified at the meeting or meetings. [he compromise or arrangement mor be sanctioned by the court,und ipso sonctioned is binding

(( i) on the creditors or the clans of creditors, (is the case May trie, and on all1r trustee for anv such clans Or
creditors. Whcther secured or unsecured. iis the case moy be, aud on the company: and

(hl in the case of] (1 componv that hos made an authorized assignment or against which a recciving order has
hoen mode Linder the Ranhruptcy and Insolvency .Ict or is ni tbc course or being wound up under the Winding-
up and Revructuving Act, on the trustee in 'm'IL ruptcv or l iquidator (nul contributories or the company.
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Classes of Creditors

3 1 It is apparent iron] a review of the foregoing sections that division into classes or creditors within the unsecured and,ecuretri categories mar, in any given case, materially afreet the outcome or the vote referenced in section b. Compliancewith section b trinrers the ability of the court to approve or sanction the Plan and to hind the parties referenced in s. b(a)
rind ( 1 -r) of the ( 'C,1 . 1 . In argument before 111(2, it wits conceded by the applicant that Resurgence would not hue the

(o ensure rippros al or the Plan by casting its vote if Air Canada Were to be excised from the unsecured creditor
category into a separale class. Conversely, counsel for Resurgence candidly admitted that Resurgence would effectiscLh ave a veto of the Plan if .Aire Canada were segregated into a separate class of unsecured creditor.

pplication of the Criteria for Leave tu Appeal

12 -Ile four elements of the general criterion are set out in paragraph Tire first and second elements are satisfiedi n this case. The points rinsed on appeal are or significance to the action. If Resurgence succeeds. it obtains it sett). II- itLitres trot succeed. acrd it votes as a member or the unsecured creditors class with Air Canada„.Air Canada can control
t he vote or the unsecured creditors.

I n terms or the points on appeal being of significance to the practice, it may be that an appellate court's viesys int his province on the classification of unsecured creditors issue is desirable, there being no appellate authority from thisCourt On this issue. Although I have doubt as to the significance of this element of the general criterion in the context oft he (gets or this case. I am prepared for the purposes of this application to treat this element as having being satisfied.

The third element is whether the appeal is prima lode meritorious or. on the other hand, whether it is frivolous.h r ors- view. the proper interpretation of this element is not a mutually exclusive application of an appeal being eithermeritorious or frivolous. Rather. the appeal must be primujitc/0 meritorious., if it is not prints Rich' meritorious, this
element is not satisfied.

1 rind that the appeal on the points raised rrom tile Decision is not prinirifincic meritorious. In the plain ordinarymeaning of the words of this element, on first impression, there must appear to be an error m principle of lass- or a
palpable and overriding error of fact. lixercise of discretion by a supervising judge. so lontr, as it is exercised :Judicially, isnot a matter for interference by an appellate court, even if the appellate court were inclined to decide the matter anothersway. It is precisely this bind of a factor which breathes hie into the modifier "prima fide" meritorious.

I base carefully reviewed all of the cases referred to by the supervising chambers _lodge and the principles she
Lierised front them. fn ms view, she made no error in law.

I n the exercise or her discretion. she decided neither to allow the applicant's motion to excise Air Canada from the
unsecured creditors class nor to prohibit Air Canada from voting. She also declined, on the facts established before her,to separate creditors or CAC rrom creditors of ('All for voting purposes. She did. howeser, order that Air Canada'svote be recorded and tabulated and indicated that this will be considered at the Fairness (tearing.

I t wits strenuously argued before me by the applicant. that deferring classification trend soting issues to the FairnessI tearing was an error or law or principle in and of itself.

t ) I ire argument was put in terms that ii, on a proper classification of unsecured creditors, Air Canada was removed
from the unsecured class, and Resurgence vetoed the Plan, the matter of a Fairness Hearing would never arise. \Vhilet hat may he true. it does not follow that there is anw error in law in what the supervising judge did. She concluded that
t he separate tabulation of the votes wdl allure the voice of the unsecured creditors to be heard, while, at the same time.
permi t . rather than rule out the imssibility, that the Plan might proceed. This approach is consistent with the purpose or
t he CC. 1 .1 as articulated in mans or the authorities in this country.
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41 ) The supervising chtunbcrs judge also refused to excluLle Air Canada from voting on the basis that the legal rights[lunched to the notes held by Air Canadti were valid. Resureenee argued that because An- Canada had other interests int he outcome of the Plan, it should he excluded from votive as an unsegregated secured creditor. Paperny, .1. held thatt his was an issue of fairness. as was the fact that Air Canada was really voting on its o \vn reorganization. She did note rr in principle. She expressly acknowledged the authorities that. on different facts. either allowed different classes orexcluded a vote. See, for example. Re Iroodioirds Lid ( 1 ')(C)), (3d) 200 (13.C. S.C.); Re ,Vordilond PropertietvLoci. ( I 5). I; r l(Hu(IJ.C. ko ::VdCnig\- / Poiccr inc. ( 1 ')1)0). 7') (N.S.) I (N.S.

4 1 The fourth clement of the general criterion is whether the appeal will unduly hinder the progress of the action. Inother words, will the delay involved in prosecuting, hearing and deciding the appeal be of such length so as to undulyi mpede the ultimate resolution of the matter by a vote or court sanction'? The approach of the supervising judge to theissues raised by the applicant is that its concerns will be seriously addressed at the Fairness I fenring scheduled for June5. 200(1. pursuant to s.0 of the ('C'.I.l, provided the creditors vote to adopt the Plan.

-)2 -I -Ins clement has at its root the purpose of the the role of the supervising judge; the need for a timely andorderly resolution of the matter: and the effect on the interests of all parties pending a decision on appeal. The commentsof McFarlane. J.A. in .Re Poritic .Votional Lause [folding Corp. ( k)i)-2). 15 C.13.k. (M) 2h5 1 13.C, CA. [In Chambers])particularly apt where he slated as follows at p.272:

Despite what I hti),e said. there may he an arguable cute for the petitioners to present to a panel of this Court ondiscreet questions of law. lint I am of the view that this Court should exercise its powers sparingly when it is askedto intervene with respect to questions winch arise under the C.C.A.A. 'Che process of management which the cthas assigned to the trial Court is an ongoing one. In this ease a number of orders have been made. Some, including
t he one under appeal, have not been settled or entered. Other applications are I-hi: process contemplatedby the Act is continuing.

colleague has suggested that a judge exercising a supervisory' 1-unction under the C.C1.,1\ .A. is more like a judgehearing a trial, who makes orders in the course of that trial, than a chambers judge :who makes interlocutory orproceedings for which he has no further responsibility.

\ISO, \VC know that in a case where a judgment has not been entered, it nine be open to a judge to reconsider hisor her judgment. and alter its terms. In supervising a proceeding under the C.C.A.A. orders are made, and ordersare vttried as changing circumstances require. Orders depend upon a careful and delicate balancing of it variety ofi nterests and of problems. In that context appellate proceedings may well upset the balance, and delay or frustratet he process under the C.C.A.A. 1 do not say that leave will never be granted in a C.C.A.A. proceeding. lint the effectupon all parties concerned will be an important consideration in deciding whether leave ought to be granted.

4 i In that case, it appears that McFarlanc„1.1. was satisfied that the first three elements of the criteria had been not.i.e. that there "luny he an arguable case ['or the petitioners to present to ti panel of this court on discrete [sic] questionsof law".

44 It \\ as argued before me that an appeal would give rise to an uncertainly of process and a lack of confidencei n it: that the creditors, or some of them, may be inclined to withdraw support for the Plan that would otherwise beforthcoming. but for the delay. None of the parties tendered affidavit evidence on this issue.

0 Nowhere in tiny ()I- the authorities has the issue of-onus in meeting the elements the L[enertil criterion been prominent,1 [ml] of the view that the onus is on the applicant. That onus would include the applicant producing at least some evidenceon the fourth element to slutt the onus to the respondents, even though it involves proving [i negative, i.e. that there will
not be material adverse impact ns the result of the (kitty occnsioned 1)v [in appeal. Thnt evidence is lacking in thisease. It is kicking on both sides but the respondents do not have an initial onus in this regard. Therefore, I find that ther()1,11- 1.11 clement has not been established by the applictuit.
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The last stop ina proper .,inalysis in the context of a leaveapplication is to ascribe appropriate weight to each
(4 the elements or the !.1CUICLI I criterion and deride o(-er all ,whether the test has icon stet . In most cases, the last two
elements will be more InTortdnt. and ought to be ascribed more weight than the first two elements. The last 1(00 elements
here ha(c not been wet ilhile the first two arguable have. In the result, 1 din satisfied that the applicant has not rnet the
t hreshold for leave to appeal on the basis or tita authorities. and 1 ',tin therefore denying the application.

Conclusion

47 The application for leave to appeal the Decision is dismissed on the basis that there is no pri11 /1//,/cie meritorious
case ,tid that the granting of leave would lilKely unduly hinder the progress itl the action.
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Companies' Creditors Arrangement
PART Ill General
Agreements
Sections 34-36

(a) the netting or setting off or compensation of obli-
gations between the company and the other parties to
the eligible financial contract; and

(b) any dealing with financial collateral including

(i) the sale or foreclosure or, in the Province of
Quebec, the surrender of financial collateral, and

(ii) the setting off or compensation of financial col-
lateral or the application of the proceeds or value of
financial collateral.

Restriction

(9) No order may be made under this Act if the order
would have the effect of staying or restraining the actions
permitted under subsection (8).

Net termination values

(10) If net termination values determined in accordance
with an eligible financial contract referred to in subsec-
tion (8) are owed by the company to another party to the
eligible financial contract, that other party is deemed to
be a creditor of the company with a claim against the
company in respect of those net termination values.

Priority

(11) No order may be made under this Act if the order
would have the effect of subordinating financial collater-
al.
2005, c. 47, s. 131; 2007, c. 29, s. 109, c. 36, ss. 77, 112; 2012, c. 31, s. 421.

Obligations and Prohibitions

Obligation to provide assistance

35 (1) A debtor company shall provide to the monitor
the assistance that is necessary to enable the monitor to
adequately carry out the monitor's functions.

Obligation to duties set out in section 158 of the
Bankruptcy and Insolvency Act

(2) A debtor company shall perform the duties set out in
section 158 of the Bankruptcy and Insolvency Act that
are appropriate and applicable in the circumstances.
2005, c 47, s. 131.

Restriction on disposition of business assets
36 (1) A debtor company in respect of which an order
has been made under this Act may not sell or otherwise
dispose of assets outside the ordinary course of business
unless authorized to do so by a court. Despite any re-
quirement for shareholder approval, including one under
federal or provincial law, the court may authorize the sale

Arrangements avec les créanciers des compagnies
PARTIE III Dispositions générales
Contrats et conventions collectives
Articles 34-36

a) la compensation des obligations entre la compa-
gnie et les autres parties au contrat;

b) toute opération à l'égard de la garantie financière
afférente, notamment :

(i) la vente, la demande en forclusion ou, dans la
province de Québec, la demande en délaissement,

(ii) la compensation, ou l'affectation de son produit
ou de sa valeur.

Restriction

(9) Aucune ordonnance rendue au titre de la présente loi
ne peut avoir pour effet de suspendre ou de restreindre le
droit d'effectuer les opérations visées au paragraphe (8).

Valeurs nettes dues à la date de résiliation

(10) Si, aux termes du contrat financier admissible visé
au paragraphe (8), des sommes sont dues par la compa-
gnie à une autre partie au contrat au titre de valeurs
nettes dues à la date de résiliation, cette autre partie est
réputée être un créancier de la compagnie relativement à
ces sommes.

Rang

(11) Il ne peut être rendu, au titre de la présente loi, au-
cune ordonnance dont l'effet serait d'assigner un rang in-
férieur à toute garantie financière.
2005, ch. 47, art. 131; 2007, ch. 29, art. 109, ch. 36, art. 77 et 112; 2012, ch. 31, art. 421.

Obligations et interdiction

Assistance

35 (1) La compagnie débitrice est tenue d'aider le
contrôleur à remplir adéquatement ses fonctions.

Obligations visées à l'article 158 de la Loi sur la faillite
et l'insolvabilité

(2) Elle est également tenue de satisfaire aux obligations
visées à l'article 158 de la Loi sur la faillite et l'insolvabi-
lité selon ce qui est indiqué et applicable dans les circons-
tances.
2005, ch. 47, art. 131.

Restriction à la disposition d'actifs

36 (1) Il est interdit à la compagnie débitrice à l'égard
de laquelle une ordonnance a été rendue sous le régime
de la présente loi de disposer, notamment par vente,
d'actifs hors du cours ordinaire de ses affaires sans l'au-
torisation du tribunal. Le tribunal peut accorder l'autori-
sation sans qu'il soit nécessaire d'obtenir l'acquiescement
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Tax --- Goods and Services Tax — Collection and remittance — GS"F held in trust

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST -- Debtor sought relief under Companies'
Creditors Arrangement Act (CCAA) tinder order of I3C Supreme Court, amount ot(iST. debt was placed in trust
account and remaining proceeds of sale of assets paid to major secured creditor - Debtor's application For partial
lining of stay of proceedings to assign itself into bankruptcy was granted, while Crown's application for payment
or nix debt was dismissed Crown's appeal to RC Court of Appeal was -- Creditor appealed to Supreme
Court of' Canada -- --- Appeal allowed — Analysis or ETA and CCAA yielded conclusion that CCAA provides that
-,tatutory deemed trusts do not :ipply_ and that Parliament did not intend to restore Crown's deemed trust priority
i n (1ST claims under CCAA when it amended L  in 2000 — Parliament had moved away from asserting priority
tor Crosyn claims under both CCAA and Bankruptcy :mil Insoli,encv Act (131A), and neither statute provided hor
pielerred treatment of (1ST claims --- Giving Crown priority over CIS h claims during CC. \A proceedings but not

1-ydiArupic% would reduce use of inure flexible :mud responsive (VA:\ regime parliament likely inadvertently
9rccurnhed to draping anomaly Section 222(3) or ["1,3 could not he seen as haying impliedly repealed s. 18.3
o f CC.1. by its subsequent passage. given recent amendments to ('CAA - Court had discretion under CC,\ A to
construct bridge to liquidation under 13IA. marl partially lift stay of proceedings to allow entry into liquidation
No "yap" should exist when moving From CC:\ A to l - Comt order segregating funds did not have certainty
t hat Crown rather than creditor would be beneficiary sufficient to support express trust -- .•\ mount held in respect
( iST debt was not subject to deemed trust_ priority or express trust in favour orCrown [seise has Act, R.S.C.

1 988, c. ss. 333( 1 ). 1 1 . 1 1.
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Tax --- General principles   Priority of tax claims in bankruptcy proceedings

Debtor owed Crown under IlAcise Tax Act (ET/1) for unrcmitted GST ---- Debtor sought relief under Companies'
dotlitors Arrangement Act (C(A,\ ) Under order of  Supreme Court, amount of CIST debt was placed in trust

account and remaining- proceeds of sale of assets paid to major secured creditor— I)ebtor's application for partial
l ifting of stay of proceedings to assign itself into bankruptcy was granted, while Crown's application for payment
u l tax debt wits dismissed   Crown's appeal to BC Court of Appeal was allowed Creditor appealed to Supreme
Court of Canada Appeal iillowcd -- Analysis of LTA and CCAA yielded conclusion that CCAA provides that
statutory deemed trusts do not apply, and that Parliament did not intend to restore (Town's deemed trust priority
i n (iST claims under CCAA when it amended F.T.1. in 2000 - Parliament had moved away from assorting priority
for (Town claims under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for
preferred treatment of (1ST claims -- Giving Crown priority over CIST claims during CCAA proceedings but not
i n bankruptcy would reduce use of more flexible and responsive CCAA regime - - ['Lillian-lent likely inadvertently
,,uccumbcd to drafting anomaly - — Section 2.22(3) of ETA could not be seen as haying impliedly repealed s. 18.3
of CCAA hs its subsequent passage, given recent amendments to CCAA Court had discretion under CCAA to
construct bridge to liquidation under BI \, and partially lift stay of proceedings to allow eIlISV into liquidation --
810 "gap" should exist when moving from CCAA to 131A -- Court order segregating funds did not have certainty

t hat Crown rather than creditor would be beneficiary sufficient to support express trust  Amount held in respect
GST debt \\ as not subject to deemed trust, priority or express trust in favour of Crown.

Taxation --- 'Faye stir les produits et services— Perception et versement— Vontant de 'UPS Menu en fidocie

Debitrice &stint a la Couronne dos montimts de TPS n'avait pas remis, en vertu de In Loi Stir la taxer d'accisc
( LT,-\) Debitrice a entame des procedures judiciaires on vertu de la Loi sur les tirrangements iivec les ereancicrs
des compagnies (LACC) LI Vertu d'unc ordonnancc du tribunal, le morstant do la ereitnee fiscale it ete depose
dims tin comptc en LICILICIe et la balance du produit de la vente des detifs a sorsi n payer lo creancier oartinti principal

- Demand° de LI Cli2hitriCe ViSara obtenir la levee partielle de la suspension de procedures idln qu'elle puisse
faire cession de ses biens a ete neoordre, alors quo la demande de la Couronne visant å obtenir le paicment des
montants de -FPS non remis a ete rejetee Appel interjete par la Couronne a ete accucilli --C'reancier a forme un
pouryoi Pourvoi accueilli   Analyse de la LTA et de In LACC concluisait u la conclusion quo le legislitteur ne
siturait avoir kintention de rodonner la primate, dans le cadre de la LACC, n la fiducie reputee de la Couronne it
regard do ses cream:es relatives a la TPS duand il a modifie la LTA, en 2000 -- Legislateur await mis un terme n la
priority ticcordec aux creances de la Couronne sous los regimes de la L.,CC et do la Loi sur in Lail.° et finsolvabilite
L ot ni Tune ni l'autre de cos lois ne prvoytioni quo les cft.ances relatives å la TPS beneficiaient d'un traitcment
prererenticl 10iit de Dire primer la priority la COW-01111C sur les crOances decoultult de la -FPS darts le cadre do
procedures lettbos ti lls la 1..,\C mais pas en ons de faillite iturnit pour ettert dc restreintlre Ic recours a la possibilite
de so rest ructurer sous le regime phis souple ot mieux adapte de la LACC -- II somblait probable due Ic legislateur
a wait Stir madyertimcc commis line ,'111011MliC I-LLICti01111elle --On no pourrait pas considered- kart. 222(;) de la LTA
comme avant implicncinent itln-oge kart. 18.3 do la [ACC, comptc tent] dos modifications recemment apportees
la LACC Sous le regime de la LACC, le tribunal await discretion pour etablir Lute pdsserelle sobs une liquidation
operec sous le regime de la LI 1 et de loser la suspension pnrticlle des procedures permettre n la debitrice

Ic proceder n la transition tru regime do liquidation — 11 n'y inuit atieune certitude. en vertu de l'orclonnance do
t ribunal, clue la Couronne etait Ic heneficiture veritable de lit fiducie ni de fondcment pour dormer naissancc it tine
fiducie expressc Montant pet-c;uitti titre de In 'FPS ne faisait l'ohjot d'aucune fiducie presumee, priority ot] fiducic
expresse on Inv011r do la Couronno.

Taxation --- Principes generaux   Priorite des creances liscales dans le cadre de procedures en faillite

1 )l2bit rice dostmit u la Couronne des 11-1011LtIlk CIO TPS n'or0iit pas remis, on VerIll 112 ht 1_0i sur la taxer d'aceise
Ll-A Debitrice a entame des procedures judiciiiires on vertu de In Loi Stir les arrangements ii cc les creancicrs
des compagnies (I. ACC') vertu d'une. ordonnimee du tribunal, le montant de la 010'01100 I-HCale a rte depose
Wins un comple en riLlucie et In bahlliCe (ill 1)1'0(11,1 1' 1. dc In Verne des actifs n sovi it payer le crC•ancier garanti principal
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Domande. do la del-till-ice v isant a obtenir la Icvec partielle do Li suspension do procedures arm puissc
Miro cession do sos Lions a ete ,iccordCc. alors quo la domandc do la Couronno visant a obtonir to paiomont dos
montants tic IPS non 1CMIS a CIO( rojcteo pro' interjote par la Couronnc a etc ,tccuoilli Creancicr a rorme 1111
puuryoi - 1)0111-10i aCCUCIII I -- Anal \ SC do la I_ FA et do la LACC conduisait a la conclusion quo lo letiislatcur no
a wait avoir cu l'intontion de redonncr la priorite, dans le cadre do la LACC, d la riducio reputec do la Couronne

l'Cgard de sos creances relatives a la IPS quand it a mochriC lit LTA, on 2000 -- Legislatcur avait mis no tcurno a la
prioritC ,tccordeJo aLIX creances do la Couronne sous ICS regimes de la LACC et do la Loi stir la Millito et rinsolvabilite
( of ni Lune ni Paula] do cos lois no prevovaient quo ICS CrtianCOS relatives ILL TPS1-)Cteliciaicitt [Tun tfaitcment
pitorronticl Fait do Mire primer la priorite do la Com-mine stir les creancos decoulant do la FPS dans lc cad ro do
p m OCalLIICs l'011(1C'CS Stir la LACC mais pas Oil cus (10 raillitc iturait pour ollot (10 rc8treindrc lc rccours a la possibilitot
dc so rostructurcr sous lc regime plus souplo et inieux adapte do la [(ACC - somblait probable quo lo legislatcur
d s ;tit par macIvcrtanco commis uno tmomalic reclactionnellc - On no IN-girl-int pas consicItltror fart. 222(3) dc la I.TA
commo \ ant implicitomont abrogt.J. rart. 18.3 do la LACC, comptc toms dos modilications b20ommont Ltpport cs
1 ,1 LACC Sous lc regiinc do 1;t LACC. Ic tribunal avait discretion pour etahlir uno passcrollo vcrs uric liquidation
o pert2o sous lc regime do la LEI ct dc lovor la suspension partiolle dos procedures alin do pormettre a la debitrico
do procedor a la transition (111 rOginic do liquidation — II n'y await (ILICLIFIC cortitudc. on \ all] do rtn-donnancc du
t ribunal, quo la E]ouronno Omit lc beneficittirc veritable do la liducio in de foodeincid pour donner naissancc a une
I iducio oxprosso NIontant porcu au titre do la ITS no ritisait Yob jot d'aucune tiducio presumt2e, priorite ou fiducie
oxprosse On Ittvour dc la Couronno.

rho debtor company owed the Crown undor the Excise Tax Act (ETA) ror (1ST that was not romittcd. 1-110 debtor
commenced proceedings under the Companies' Creditors Arrangement Act ((CAA). 11(101 Lin order by tho 13.C.
Supremo Court, the amount or the tax (obi was placed in ;I trust account, and the remaining proceeds Iron] the
si lo of tho debtor's assets wore paid to the major socurcd creditor. Tho dobtor's application for a partial lilting of
t he star' of proceedings in order to assign itsolr into bankruptcy was granted, while tlic Crown's application for the
i mmediate paymont or the unremittod 05-1] was dismissal.

rho Crown's appeal to the B.C. Court 01 Appeal was allowed. The Court of Appeal round that the lowor court was
bound by the F.TA to give the Crown priority, once bankruptcy was inevitable. 'I  Court 41\ ppoal ruled that there
as a deemed trust mulct- s. 222 or the ETA or that an express trust \vas created in the Crown's Latour by the court
odor SO,.11:CTating the GST hinds in the trust account.

rho creditor appoalod to (11c Supremo Court or Canada.

I lehl: Tho two,t I 0 is allowed.

Pcr Doschamps .1. I NIcl_ttchlin C.J.C.. I3innio, Lol3el. Charron, Rothstein. Cromwell .1d. concurring): purposive
,ind contoxtual analysis or the L l'A and CCAA Yielded the conclusion that Parliament could not havo intondcd
to rostoro the C'rown's doomed trust priority in GS 1' claims undor the CCAA when it milondod the I2TA in 2000.
Parlittrocnt had movod (may from ;Assorting priority,' for Crown claims in insolvency law undor both the (VA.\ and
Bankruptcy and Insoivoncv Act (13IA). Unlike for SOUr00 deductions. thore was no express statutory basis in the
( 'C. \ A or WA l'or concluding that OST claims enjoyed any preferential treatment. 'rho intornal logic or the CCAA
,ilso militatod against upholding it doomed trust l'or (1ST claims.

(1i\ i lie the Crown priority ovor COST claims during C'CAA proceedings but not in baokruptcy would, in practice,
deprive companies of the option to restructure undor the more flexible and responsive CCIA regime. L seemed
t hat Pa th(tmont had inadvertontly succumbed to a drarting anomaly, which could be resolved by giving preccdcnco
to s. 18.3 or the CCAA. Section 222(3) or the I2TA could no longor he seem as having impliodly repealed s. 18.3 or
(Ito CCIA by being passed subsoquontiv to the CCAA. givon the rocont junondmonts to the CCAA. I  logislativo
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context supported the conclusion that s. 222(3) of the ETA was not intended to nail ow the scope ()I s. I8.3 of the
CAA.

fhc breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the
PIA. so there was authority under the CCAA to partially lift the stay of proceedings to allow the debtor's entry
i nto liquidation. There should he no gap between the CCAA and 13IA proceedings that would invite a race to the
courthouse to assert priorities.

I - he court order did not have the ccrtaintv that the Crown would actually be the beneficiary of the funds sufficient
(0 support an express trust. as the funds were segregated until the dispute between the creditor and the Crown could
he resolved. -1--he itmount collected in respect of CiST but not vet remitted to the Receiver General of Canada was
not subject to a deemed trust. priority or express trust in favour of the Crown.

Per Dish .1. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of
t he insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not he
treated as a drafting anomaly. In the insolvency context, a deemed trust would exist only when two complementary
elements co-existed: first, a statutory provision creating the trust: and second, a CCAA or ft IA provision confirming
i ts cli ctive operation. Parlifunent had created the Crown's deemed trust in the Income -fax Act, Canada Pension
Plan and Employment Insurance Act and then confirmed in clear and unmistakable terms its continued operation
under both the CCAA and the 131A regimes. In contrast, the ETA created a deemed trust in 1 tvour of the Crown,
purportedly. notwithstanding any contrary legislation, but Parliament did not expressly provide for its continued
operation in either the 13IA or the CCAA. absence of this confirmation reflected Parliament's intention to allow
t he deemed trust to lapse with the commencement of insolvency proceedings. Parliament's evident intent was to
render CIST deemed trusts inoperative upon the institution of insolvency.' proceedings. and so s. 222 of the ljTA
mentioned the 13IA so as to exclude it from its ambit, rather than include it as the other statutes did. As none of
t hese statutes mentioned the CCAA expressly, the specific reference to the 13IA had no bearing on the interaction
with the CCAA. It was the confirmatory provisions in the insolvency statutes that would determine whether a given
deemed trust would subsist during insolvency proceedings.

Per Abell:A J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gay e priority during CCAA
proceedings to the Crown's deemed trust in unremitted GST. The failure to exempt the CCAA from the operation
of this provision was a reflection of clear legislative intent. Despite the requests of various constituencies and case
law confirming that the LTA took precedence over the CCAA, there was no responsive legislative revision and the
itl,\ remained the only exempted statute. There \vas no policy justification for interfering. through interpretation,
'Xith this clarity of legislative intention and, in any event. the application of other principles of interpretation
reinforced this conclusion. Contrary to the majority's view, the "later in time" principle did not favour the precedence
of the CCAA, as the CCAA was merely re-enacted without significant substantive changes. According to the
i nterpretation Act, in such circumstances, s. 222(3) of the ETA remained the later provision. The chambers judge
'A as required to respect the priority regime set out in s. 222(3) of the ETA and so did not have the authority to den\
t he Crov,n's request for payment of the Li ji funds during the CCAA proceedings.

1 a compfignie dehitrice devait a la (.'ottroime des nwntants de 'FPS n'avait pas remis, en vertu de la Loi stir
l a taxe d'accise (LTA). La Llebitrice a entaine (les procedures judiciaircs en \a2Ttn de la Lei stir les arrangements avec
les creanciers des conipagnies LAC(j). En vertu dune orclonnitnce du tribunal, le montant dc la crt'Jance fiscalc
etc depose clans tin compte en liclucie et la balance du produit she la vente des actifs de lit ileliitrice servi it payer
Ie ereancier garanti principal. La demande de la clebitrice visant a olitenir la levee partielle de la suspension de
procedures afin puisse Dire cession de scs biens a etc accorclee, films clue la demancic de la Couronne visfult
olitenir Ie pitiement imineJliat des montfmts de -IPS non remis a etc rejetee.
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1 2)ippel interiete par la Couronne a etc accucilli. Ln Hour d'appel conelu quo le tribunal se (wait, en vertu do la
LTA, do (onner prioritc å la Couronne une fots la raillitc inevitable. La Cour d'appel a estime clue fart. 222 de la
1 :1-A etallissait une jiducie presumee ou Lien quo fordonnance du tribunal å ferret quo los montants de "FPS soient
(etenus clans un compte en fiducie cretin uno tiducie expresse en favour de la Couronne.

1 _2 CriallCICI. a 1'011111i: 11111 1/01.111\ 01.

.krr t: Le pourvoi a Ole )tccueilli.

1 )escliamps, J. (Nlel_)tchlin..1.C.(2, 13innic, Lcl3c1, Charron, 1Zothstein, Cromv,e11, JJ„ souscrit ant å son opinion) :
l åte anal se teleologique rt contextuelle de la 1,"FA et de la LAC(' conduis'dit ;:t la conclusion clue lo legislalcur no
aural )ivoir 211 1-C1.101111i:111 la pr101111C2. CI11111i IC cadre (IC la 12,\('C, å la riducie reputee cic la COUT011111C

l'("2.gard de ses (seances relatives å la TPS quand il a motlirie la LTA, en 2000. LC le0islateur avait mis un terme
)"r la priorite accordee aux creances de la Couronne clans le cadre du droit cie l'insolvabilite. sous le regime tile la
"ACC et celui de la Loi stir la faillite et l'insolvabilite) (L11). Contrairement aux l'CI.ClilICS 1:1 la source. anetine
disposition ]cgrslativic espresso nc permettait do conelure que los creanees relatives å la 'l-I'S 11).110)riciaient (un
traitemcnt preherentiel sous le regime de la LACC ou celui de la logique interne de la LACC eåralement

l'encontre du maintien de la laducie reptitee å l'egard des creances decoulant de la "FPS.

l _o fait de Uhre primer la priorile (IC 111 COL111011112 sur les CFCalleCS C1CC011111111. do la TPS clans le cache de procedures
rondees sur la LACC mais pas en cos de raillite aLlr'dit pour diet, clans los fails, do pri er los (1011111-111WIliCS cio la
111101-11-1ibilik (IC se reStrUCI.L111Cr SOUS IC 1-C1111111C 111111; SOUrIC et micux adapts de la LACC. Il semblait probable clue lc
14islateur avail par inadvertance commis uno anomalic redactionnelle, laquelle pouvait otre corrigee on donniint
preseance å fart. 18.3 cio la LACC. On Ile pouvait plus consitlerer fart. 222(3) cle la LT,i\ comme avant implicitement
a broge fart. 18.3 de la LACC poren ti urd tivatt ete adopts apres la LACC. compte tenu des modifications reccmment
a pporniies åla 1JA('C. Le contexte legislatir etavait la conclusion suivant laquelle fart. 222(3) io la LTA n'avait pas
pour but de restreindre la portte de fart. 18.3 de la LACC.

L'ampleur du potivoir discretionnaire confers du tribunal par la LACC etan suffisant pour etal9lir tine passerelle
s ots tine liquidation uperee sous le regime de la 1.11, tlo sorte qu'il tismil, (211 vertu cle la LA( ('. le pouvoir cle lever
l a suspension partielle des procedures )trin de pormettre å la delJitricc de procecler å la utsition au regime de
liquidation. 11 n'y wait auctine certitude, en vertu de forclonnance du tribunal. title la Couronne start le benericiaire
veritable cio la riclueic ni tic rondcment pour dunnor naissance r t11112 1 111ILICIC expresse. piiisque les fonds etaient
cletenus å part itisqu'å 12.0 cl ue IC bilge entro le creancier et la Couronne soh resole. Le montant porch au titre cio la
"1"PS mais non encore Vi.:TSe au receveur general du Canada ne raisait folijict chine:tine riducie 11)11111S111111i:2, prioritc 011
ficlUCIC CX11)1•CSSC C11 Myelin- de la Couronne.

1 - ish„1. (souserivant )itix moth's des jages majoritaires) : Le legislateur a retaise tie motlirier les dispositions
en question suivant un examen approrontli du regime d'insolvabilite, tle sorte citron ne (nyart pas quFiliriei-
Lipparente contratliction entre fart. 18.3 do I,t LACC el fart. 222 tic la LTA tfanoinalie retlactionnelle. Dans ut ri
contexte d'insol abilite, on ne pourrait conclure å l'existence (Tune liclucie presumee clue lorsque deus elements
complementaities etaient reunis : en premier lieu, une disposition legislative cut tree la ficlucie et, en second lieu, tine
disposition de la LACC' out de la LltIqui confirme l'existence de la ritlucie. Le legislateur a etabli une ficiticie presume0
en favour cio la COW-01111C C1111.11-1 la Loi cio 1.1111p(11.11 1.11111 IC FCVC111.1, lo 1 .±111,111111-1C cio 11)(11111.110111; C111 Canada CI la 10i 'Sur
LISSL11.11.11C2-011111/101 p1111,1, 11a confirme en termos chits et CXpliCitCS sa V010111i.' do noir cello rI(ILIC1C presumed produire
:es errets sous le 11C1211112 cio 111 LACC et cle Dans le ens do la I i \, il )1 etal-li tine riducio prestimee en favour
de la (2otnionne, sciemment et sans egard pour toute legislation å ferret contraire, mais n'a pas expressement prCVLI
le inanition en vinutur cic celle-ci sous le regime de la Ill uti celui cio la [ACC. 1:absence (rune toile confirmation
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t énioientlit de l'intention du législateur de laisser la fiducie présumée devenir caduque fin moment de l'introduction
Lie la procédure d'insolvabilité. L'intention du législateur était nitmilbstement de rendre inopérantes les fiducies
présumées visant la IPS dés l'introduction d'une procédure d'insolvabilité et, par conséquent, l'art. 222 de I,t LT1
mentionnait la 1.11 de manière à l'exclure de son champ d'application, et non de l'y inclure. comme le faisaient
les autres lois. Puisqu'aucune de ces lois ne mentionnait spécifiquement la LAC C, la mention explicite de la LIA
n'avait aucune incidence sur l'interaction avec la LACC. C'était les dispositions confirmatoires que l'on trouvtni.
d ans les lois sur l'insolvabilité qui déterminaient si une fiducie présumée continuerait d'exister durant 1.111C procédure

hella. J. (dissidente) : La Cour d'appel fi conclu a bon droit que l'art. 222(3) dc la LTA. donnait préséance à la
fiducie présumée qui cst établie en faveur de la Couronne à l'égard de la TPS non \ crséc. Lc fait que la LACC
n'ait pas été soustraite à l'application dc cette disposition témoignait d'une intention claire du législateur. Malgré
les demandes répetées de divers groupes et la jurisprudence avant confirmé que la LIA l'emportait sur la LICC,
le législateur n'est pas intervenu et la FFI est demeurée kt seule loi soustraite à l'application de cette disposition.
1 1 n'v avait pas de considération de politique générale qui justifierait d'aller à l'encontre, par voie d'interprétation
législative, de l'intention aussi clairement exprimée par le législateur et. de toutes manières. cette conclusion était
renforcée par l'application d'autres principes d'interprétation. Contrairement a l'opinion des juges majoritaires, le
principe de la préséance de la « loi postérieure » ne militait pas cn faveur de la présance de la LAC C, celle-ci ayant
tige simplement adoptée a nouveau sans due l'on ne lui an apporté de modifications importantes. Un vertu de la
Loi d'interprétation. dans ces circonstances, l'art. 222(3) de la UA. demeurait la disposition postérieure. Le juge
siégeant en son cabinet était tenu de respecter le régime de priorités établi à l'art. 222(3) de la LTA, et il ne pouvait
pas refuser la demande présentée par la Couronne en vue de se faire payer la TPS dans le cadre de la procédure
i ntroduite en vertu de la Lf\CC.

PPEAL by creditor from tjudgment reported at 2009 CarswellOC 1 195. 2009 13('C,\ 21)5, I2009] S.T.C. î9. 0S
1 1.C.1 , k. i4th) 242, 120001 12 \\'.\\'.k. 601, 270 B.c,,,\ ,c, 1()7. 454 1 (-,7] 2000 Gal' C. 21)2p I nc.)(  (Of. C.,\.).
dllowing Crown's appeal front dismissal of application for immediate pavment of tax dept.

Deschamp J.:

I For the first time titis Court is called tapon to directly interpret the provisions ot the Compauics' ('r(alitors Arrangcmcut
. 1(1, R.S.C. 1))S5, c. C-36 ("CC,-1,1"). In duit respect. two questions are raiscd. The first requires reconeiliation of
provisions tir the CC-1. I and the Excisc Ta.v Act, R.S.C. 1()35, e. I3-15 ("ETA"). which lower courts have held to be in
conilict with one another. The second concerns the stope or a court's discrétion when supervising reorganization. The
relevant statutorv provisions are reproduced in the J\ppendix. On the first question, having considered the cvolution
Crown primaties in the context of insolvency flint the WOrdillI1 or tbc various statutes creating Crown primaties, I

conclude that it is the CC, I, I and not the TTA that provides the rale. ()n the second question, I conclude duit the brotid
discrctionarv jurisdiction conferred on the supervising judge must be interpreted kaving regard to the remuedial nature
fT the CC, 1.-1 and insolvency legislation generallu. Consequcntly, the court Lad the discrétion to partiallv lift ft stav of
proceedings to allove the dcbtor to malte an assignment under the Boulruptcl' and R.S.C. 1035, c. Il-3
C/3/,1"). l \\ould allove the ti ppetal.

1. Facts and Decisions of flic Courts Belmv

2 'Fed LeRoy Trucking Ltd. ("13cRoy Trucking") commenced proccedings under the CC.1.-1 in the Supreme Court of
kritish Columbia on December 13.2007, ohtaining a stav of proccedings with a vicw to reotjganizing its financial ;t1fairs.
eRov ]fruckinie sold certain redundant risets as fluthorized by the °nier,

moligst the debts owed hy I eRoy ]Frucking was an amount fur Cloods and Services -Fax ("G.5"f") collected but
tinrenutted to the Crovfn. lltc ETI croates a decined trust in favour oC the Crown for amounts eollected in respect of
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iST. The deemed trust extends to any property or proceeds held bs the person collecting OST and any property of that
person held by it secured creditor, requiring that property to he paid to the Crown in priority to all security interests. The
ET.-1 provides that the deemed trust operates despite any other enactment of Canada except the 13E1. I lowever, the (
also provides that subject to certain exceptions. none of \3, hich mentions GST. deemed trusts in favour of the Crown do
not operate under the CC.1.-1. Accordingly, under the (V.I.) the Crown ranks as an unsecured creditor in respect of UST.
Nonetheless, at the time LeRoy -Frucking commenced Cl ,-181 proceedings the leading line of jurisprudence held that
t he ET.1 took precedence over the I_ C.1,-1 such that the Crown enjoyed priority for ('ST claims under the CCA181. even
t hough it \\ ould hare lost that same priority under the 131.1. The CC,1,-1 underwent substantial amendments in 2005 in
\\ inch sonic of the proVisions at issue in this appeal were renumbered and reformulated (S.C. 2005. c. 47). I lowever, these
A mendments only came into force on September 18. 2009. I Will refer to the amended provisions only where relevant.

4 On April 20, 2008, Brenner C.J.S.C., in the context of the CC.-1,4 proceedings, approved a payment not exceeding S5
million. the proceeds of redundant asset sales, to Century Services, the debtor's major seemed creditor. I  Trucking
proposed to hold hack an amount equal to the OST monies collected but unremitted to the Crown and place it in the
Monitor's trust account until the outcome of the reorganization was known. In order to maintain the ,sv(///r.v quo while
t he success of the reorganization was uncertain. Brenner C.J.S.C. agreed to the proposal and ordered that an amount
of 53505.202.30 be held by the Monitor in its trust account.

On September 3.2002. having concluded that reorganization was not possible, LeRoy "[rucking sought leave to make
an assignment in bankruptcy under the 131.1 d he Crown sought an order that the OST monies held by the NIonitor be
paid to the Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of
segregating the funds with the Monitor was "to facilitate mu ultimate payment of the CiST monies which were ()Wed pre-

but only if a viable plan emerged", the failure of such a reorganization, followed by an assignment in bankruptcy.
meant the Crown would lose priority under the BIA (2008 I3CSC I S05. 120081 G.S.T.C. 221 (13.C. S.C. [In Chambers])).

0 The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCC:\ 20,5. [20001 C4S.T.0 79.
13.C.Af h7 C.1.1). Tvsoe [A. for a unanimous court found two independent bases for allowing the Crown's

appeal.

1;11"tit, the court's authority under s. 1 1 of the CC.4.1 was held not to extend to staving the Crown's application
for immediate payment of the CTS 'l[ funds subject to the deemed trust after it was clear that reorganization efforts had
failed and that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to the
0.5 I funds no longer served a purpose under the CC,4,1 and the court was bound under the priority scheme provided by
t he ET.1 to allow payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senator,s. ih/ckeh
Club Corp. 1ILe ). 12001 O.S. LC. I . U.K. OW 737 (Ont. C.A.), which found that the ET.-1 deemed trust for (1ST
established Crown priority over secured creditors under the CC.1,1.

Second, I  J.A. concluded that hy ordering the GS F funds segregated in the NIonitor's trust account on iApril
Si). 2008. the judge had created an express trust in favour of the Crown from which the monies in question could not
be diverted for any other purposes. The Court of Appeal therefore ordered that the money held hy the NIonitor in trust
he paid to the Receiver General.

2. Issues

e) This appeal raises three broad issues which are addressed m turn:

( I ) Did s. 2221,31 of the ET.1 displace s. 18,3( 1 ) of the CC.1,1 and give priority to the Crown's ET -1 deemed trust
d uring ('C'.!CC ,I.I proceedings as held in (trumro Semi/ors'?

(2) Did the court exceed its CC,1 , 1 authority by lifting the stay to allow the debtor to make an assignment in
hank ruptcy''
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Did the court's order of April 20. 2002 requiring 14.1- g',111011 Or the Crown's G6"1- claim in the NIonitor's trnsl
account create an express trust in favour of the Crown in respect of those funds?

3. ,Anal

10 lhe first issue concerns Crown priorities in the context of insolvency. As «ill be seen. the L1.1 provides for a deemed
trust in fay our of the Crown in respect of (iSI owed by a debtor "[dIcspite nix other enactment or Canada (except
t he Morttaaptcr , /(i trinolo ii i)" ts. 222)1)). while the (]C.I. 1 stated al the relevant time that "notwithstanding any
provision in federal Or I- .0\111(21a' letcislation that has lite effect of deeming property to be held in trust for [ler lajestv,
property of a debtor company shal l not he (so] regarded" (s. I2.31 1 )). It is difficult to imagine two statutory provisions
more apparently in conilict. I lossesev. as is often the case. the apparent conflict can be resolved through interpretation.

I I In order to properly interpret the provisions, it is necessary to examine the history of the its function
.imielst the body of insolvency legislation enacted by Parliament, and the principles that haVC been recognized in the
j urisprudence. It wi l l be seen that Crown priorities in the insolvency context have been significantly pared down. File
resolution of the second issue is also rooted in the context of the CC,›1.-1. but its purpose and the manner in w high it has
been interpreted in the case law are also key. After exammint.t the First two issues in this case. I will address Tvsoe J.A.'s
conclusion that an express trust in favour of the Crown was created by the court's order of April 29, 201 5.

i.l Purpose anti Scope of Insolvency Lan'

i nsolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,
Minkruptc‘' cool Iii.volrcncu L(111' 12000), itt p. I fi t. Certain legal proceedings become available upon insolvency, which
t ypically illoss a debtor to obtain a court order staying its creditors' enforcement actions and attempt to obtain a binding
compromise with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor's
assets may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is usually
referred to as reorganization or restructuring while the latter is termed liquidation.

1 3 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead. Parliament has enacted
m ultiple insolvency statutes. the main one being the 1)1/21. The B1.1 offers a sell-contained legal regime 'providing For
both reorganization and liquidation. Although bankruptcy legislation has a long history, the 13I.I itself is a fairly recent
statute it was enacted in 1002. It is characterized by a rules-based approach to proceedings. The /3/.1 is available to
i nsolvent debtors owing S1000 or mote, regardless of whether they are natural nll legal persons. It contains mechanisms
for debtors to make proposals to their creditors for the adjustment ni" debts. If a proposal Lilts, the 1311 contains
bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to creditors in accordance with
t he statutory scheme of- distribution.

1 4 Access to the (j( is more restrictive. A debtor must be a company with liabilities in excess of million. Unlike
die /if. 1, the contains no provisions ior liquidation or a debtor's assets if reorganization fails. There are three
ways of exiting CC'.1. 1 proceedings. The best outcome is achieved when the stay of proceedings provides the debtor
vs id) some breathing space during which solvency is restored and the CC.-I.1 process terminates without reorganization
being needed. The second most desirable outcome occurs when the debtor's compromise or arrangement is accepted
by its creditors and the reorganized company emerges from the ('Cl, , I proceedings its a going concern. Lastly. if the
compromise or ttriatngement fails, either the company or its creditors usually seek to have the debtor's assets liquidated
under the applicable provisions of the B1.-1 or to place the debtor into receivership. As discussed in greater detail below,
t he Ley difference between the reorganization regimes under the 131.-I and the is that the latter offers a more
flexible mechanism with greater judicial discretion, making it more responsive to complex reorganizations.

I . \s wil l discuss :it greater length below. the purpose of the CC,I. l -- Canada's first reorganization statute is to
permit the debtor to continue to carry on business and. where possible, avoid the social and economic costs of liquidating
i ts assets. Proposals to ereditois under the 1.)11.1 serve the seine remedial purpose, though this is iichie ed through a rules-
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based mechanism that offers less ilexibility. Where reorganization is impossible. the BLI may be employed to provide an
iirderiV mechanism for the distribution Or a debtor's assets to satisfy creditor claims according to predetermined priority
ales.

1 6 Prior to the enactment or the C'6'.1.1 in 1933 (S.C. 1032-33, c. 301. practice under existing commercial insolvency
legislation tended heavily towards the liquidation of a debtor company (J. Sarra, Crcilitor and du' Public
Restructuring Insolvent Corporations (2003). at p. 12). The battering sisited upon Canadian businesses by the Great
Depression and the absence of an effective mechanism for reaching a compromise between debtors and creditors to
avoid liquidation required a leoislatite response. The LI was innovative as it allowed the insolvent debtor to
attempt reorganization under judicial supervision outside the existing insolvency legislation \lhich, once engaged, almost
as,triable resulted in liquidation (Rcikrenc2 Compunic,s1 Cr(3(//((ffs Canada ). 1 19 -“I S.( .R. 6511
S.0 C 1.), ,' it pp. 660-01: S,u  ( 'i-c(lito): Rights, at pp. 12-13).

1 7 Parliament understood when adopting the C(1z1.-1 that liquidation of an insolvent company seas harmful for most
of those it affected notably' creditors and employees   and that a workout which allowed the company to survive
J.vits optimal (Sarra. Creditor Rights, at pp. 13-15).

1 6 Lardy commentary andjurispruclence also endorsed the CC.1,1's remedial objectives. It recognized that companies
retain inure value as going concerns s\ bile underscoring that intangible losses. such as the evaporation of the companies'

result from liquidation (S. E. Edwards, 'Reorganizations Under the Companies' Creditors Arrangement
ACC' ( 1947), 25 Cum Bur Rev. 537, at p. 592). Reorganization serves the public interest by facilitating the survival of
companies supplying goods or services crucial to the health or the economy or saving large numbers of jobs (ibid., at
p. 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and employees. Variants of
t hese views resonate today. with reorganization justified in terms of rehabilitating companies that are key elements in a
complex web of interdependent economic relationships in order to avoid the negative consequences of liquidation.

1 9 The fell into disuse during the next se\ oral decades, likely because amendments to the Act in 1953
restricted its use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn or the earls 1980s,
i nsolvency lawyers and courts adapting to the resulting wave of msolvencies resurrected the statute and deployed it
i n response to new economic challenges. Participants in insolvency proceedings grew to recognize and appreciate the
statute's distinguishing reattlf(2: a grant of broad and flexible authority to the supervising court to make the orders
necessary' to Eicilitate the reorganization of the debtor and achieve the CC/1.-1's objectives. The manner M which courts
hige used Cr.-1,,1 jurisdiction in increasingly creative and flexible ways is explored in greater detail below.

110 Eilbrts to evolve insolvency law \AVIe not restricted to the courts during this period. In 1970, a government-
commissioned panel produced an extensive study recommending sweeping reform but Parliament failed to act (see
Bankruptcy (no! /a  Report of the Studv Committee on Bankruptcy and Insolvency 1 gislrcliun ( I 970)). \ nother
panel of experts produced more limited recommendations in 1986 which eventually resulted in enactment of the
ffunkilip(iy and 7.i/so/iv/icy of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcg Act .-Imenifinents: Report o/ the

Commluce on BanAruptcy and Insolvcncy (1980)). Broader provisions for reorganiiing insolvent debtors were
t hen included in Canada's bankruptcy' statute. ,,\Ithough the 1970 and 1986 reports made no specific recommendations
n il respect to the C(3.1 , I, the house or Commons committee studying the BLI's predecessor bill, C-22, seemed to

accept expert testimony that the Bl l's new reorganization scheme would shortly, supplant the which could then
he repealed, with commercial insolvency, and bankruptcy being governed by a single statute (_Minutes o/ Procccdi/Jes
((Hi/ Ph'idcricc of dic .Standing Comnifttce on Consumer and Corporal(' and Government Operations, Issue No. 11,
October 3, 1991, at pp. 15:15-15:16).

1 1 In retrospect, this conclusion hy the [louse of Commons committee seas out or step with reality. It overlooked
t he renest ed \ italitv the ( 'C. 1 . 1 enjOsed ni contemporary practice and the advantage that a Ilexible judicially supervised
reorganization process presented in the face of increasingly complex reorganizations. syben con-mitred to the stricter
ales-bascd scheme contained in the B1.1. He "IlL'xibilitv of the ('(_ 1.1 [was seen as] a great benelit. iillo\ving L71.
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trealiasitililefleetive decisions" (Industry ('arrada. Marketplace Eriimeworl: Policy 13rancli. Repr,r7 on the C)pcvotiun ural
I dminivirdtion (,/ i/o Rimkrup,(.1. aud 1,,solvelicr .1) (imf [ho Comp(mic.s' Crodilors :let (2002). at p. )
Over the hist three desadel. resurrcction of the C0'71,1 has Ems been the mainspring of a procesl through which, one

,talhor (2 )liclueles. "the legal setting for Canadian insolvencv restructuring has cvolved r1-0111 a rattier hlunt instrument to
one of the most s )phisticateel s\ stems in the 01eveloped world" (R. 13. Jones, "The Evolution of Cimadian l estructuring:
('hallonges lor the 1 .tile ol \\ ". in .1 . 16 Stirra. .1///7//(// ()/ 1,m)1).(71(s). Lou 2()05 (2006), 481, al p. 41.1 1).

\Vhile insolvenc\ proceedings mur 1-)e governed different statutory schemes, titev share same commonalities.
jhe most prominent of iltese is the single proceeding modet. The nature and purpose of the single proceeeling modcl are
lescriberl hy Professor \Vood in Bunkra/rtct natl Insulrrnct Lair:

Thev all provids a collecti\-e proceeeling that superledes the usunt civil process avitilable to creditors to enforce Ulen-

clitims. tiho creelitors' remeclies are collectivized in order to prevent the l'ree-for-all that woulel otherwise provull if
creditors \vere permitted to exercise their remedies. In the ,' tipsene() of ;.1 collective process. each creditor ir ,' 11-11111'd

,mitti the klmolVlcdLIC Chat if titer do not strikg hard and swaft to seile the 01ebtor's assets, titev %lill he beat out hr

creelitors. Ipp. 2-31

. 1 he single proceeding model ,'Ivoiels the inefficiency and chaos that would attenl insolvency if cash eteditor initialed
proceedings to recover itS leitt. Granping all possible actions against the debtor info a single proceeding controlled in
;i single forum facilitates negotiation With creditors because it places them all on an equal footing, taltier titan exposing
(hem to the risk timt a more aggressive creditor mill realize irs claims against the debtor's limited assets While the otticc

l i.t. 11.11)1. a compromise. With a viem to iichieving that purpose, hollt the ('0,1.1 and the BLI allove a court to

order ,' 111 actions against a debtor to he staved veit ile a compromise is sought.

23 Another point of convergence or the CC71,1 ,' mel the 131s1 relates to priorities. Because the C011,-1 is silent about
,\ hat happens if reorganizittion rails. the 131. 1 schemc of liquidation distrilution necessarily supplies the back:drop
for \\l tt \\ill happen ir a (7C.-1 , I reorganization is ultimately unsuccessful. ln addition, øne of the important features ot
10‘gislati \. e reform of hollt stattites since the enactment of the 131. 1 in 1902 has been )1 cutbacic in Crown priorities(7.C.
1002, c. 77, s. 30: S.C. 1907, c. 12, ss. 73 and 125; S.C. 2000. c. 30, s. 147: 7.0. 2005, c, 47, ss. 69 ane' 131: S.C. 2009, c.
33, ss. 25 and 20: idd ',110..-1/(Crizutire morhre inc.. Re, 2009 ;('(-' 49, 12HW/ 3 12W91 G.S. l',(", 154

Orrebec r /1)/7/irrri' .1/inhtero/ R60e/ure Rrriarific1 19791. 1 1901 I .(7.k. 35 (7.L.C.): Proposcd Bankruptc.)..Ict

ol the Advisory ('onmlittee nn 1?(Inkruptc.). cmd Insolve,10). ( 1986)).

24 With parallel CC., 1 , 1 and Bl.l restructuring schemies nom ali acceplecl feature of Ille insol\encv lam landscape.

he contenworaiv thrust of legislative reform has been tomards llarnionizing ripests of insolvency lam sammon to the

tita stat utor\ schcines to tile extent possible and encouraging reorganization over ligui(.1ittion (sec , / /o car/)/i,\//
die 11 -,a/(, I'voloc. lo starml the 13(1,11)-ruplci. trall 111.%olronci. . 1( i ,11,(1 dro Comp(,,,,o,' c(licor)

0,11,wq,,oliti,11,,melidmom% to olirr ici. , S.C. 2005, c. 47; Gnuntict 1:11(.,.(„,.). Corp., Rc. 200',
713003 :0)()3I r 0' 191, 711 Alta L.R. (4111) 192 (Alta. Q.131, ;,it. para. 19).

25 lindFul or the historieal Ime:LITound ol the CC.1.1 and 131.1, 1 nom turn to the First Lluestion at issne.

(,ST Deemed TruNt Under the Ce, 1,1

_'() File Court ni Appeal proceeeleel on the basis that Ille ET, 1 precluded the court Ironi staving. the Crown's enforcement
of the (I1•1 1. eleemed trust when partially titting the stav to allove the debtor to enter hitill(ruy)tcy. In so (loing. it i_tel(Tteel
t he i easoning in ri line or cases culininating in /(//r/s',/ . / 1///a/r. . mm hich hold that tn ETI dccmcd 0.1.11 remtins (20("orecal-)12.

J ul ing (1(',1, 1 reol-gal-ir/a tion despite language in the ('C.1. 1 that suggests otherw

The (1 1-i) \vn retics heavilv on the decision of the ()ntario Court of Appeal in (1//uu .7errrrr,,m and arenes that the
liter in time prov ision of the 1...1., 1cre;iting the (ITeleerneel trust urantes the prov ision or the C0.1. 1 puitorting to nullift'
m ost statutoi \ deemed trusts. I he 01(qm-I of Appeal in this case acccptcd tiis reasonMg but not all pro watts
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fullos it (see. e.g.. Kottattuk Corp., Re. 2009 O( 'CS 6332 (('.S. ()tie.). leave to appeal granted, 2010 (/( IS') (C.A.
Cue.)). (A:1111_1n' Services Felied, in its written submissions to this Court. on the -tut:tunnel-it that the court hird authority
.under the ('C.1 . 1 to continue the stav against the Crown's claim for um-emitted (iST. In oral argument, the question

ss hethet Outra tt .5dataon was correctly- decided nonetheless tirose. After the hearing, the parties were asked to make
further written submissions un this point. As appears evident from the reasons of Inv colleague .Apetta J., this issue
I tts become prominent heroic_ this Court. In those circumstances. this Court needs to determine the correctness of the
reasoning in I

The policy backdrop to this question involves the Crown's priority as a creditor ut insokencv situations which. as
mentioned those, has evolved considerably. Prior to the 1990s. Crown claims largely enjoyed priority in insolvency,. This
tvtis widely seen as unsatisfactory as shown by both the 1970 and 1956 insolvency reform proposals, which recommended
t hat Crown claims receive no preferential treatment. ;\ closely related Indite!. Was whether the ( was binding at all
u pon the Crown. Amendments to the CC.T-1 in 1997 confirmed that it did indeed hind the Crown (see s. 21 , its
m . by S.C. 1997. c. I2, s. 12()).

29 (ätts of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide.
l'or example. in Germany and ;Australia. the state is given no 'Priority at all. while the state enjoys wide 'priority- in
t he United States and ( ranee (see B. K. ytorgan, "Should the So\ ereign he Paid first'.' A Comptirathe International
\ nab, ,tis 01. the Priority for (Iiims in Bankruptcy" (2(100), 74 Am. Book. L.J. 461. ut p. 500). Canada adopted a
middle course through legislative reform of Crown priority initiated in 1902. The Crown retained priority for source
deductions of income tax. Employment Insurance ("EI") and Canada Pension Plan ("CTV') premiums. but ranks as an
ordinary unsecured creditor for most other claims.

Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement.
The two most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see P. L.
I dimer, Priority of Crown Chtinry in Inmdrency (loose-lead, at 0

]1 With respect to GSA] collected, Parliament has enacted a deemed trust. The ETA states that even," person who
collects an amount On account of (PS'h is deemed to hold that amount in trust for the Crown (S. 2221 10. Elie deemed
trust extends to other property of the person collecting the tax equal in salve to the amount deemed to be in ITUSt if that
amount has not been remitted in accordance ssith the ETA. The deemed trust also extends to property held by a secured
creditor that, but for the security interest, would be property of the person collecting the tax (s. 222( 3)).

-].2 Parliament has created similar deemed trusts using almost identical language in respect of source deductions of
income tax, I1I premiums and CPP premiums (see s. 227(4) or the [mom(' ray Act, I955, c. 1 (5(11 Stipp.) ("/T.-I"),
ss. (](2) tind (2. 1 ) of the it'mp/ot mettir instirtm t 0 ,Ict, S.C. 1996, e. 23, and ss. 23(3) and (4) of the ('enutopi Pension PAN).
R.S.(' 1 ,65. c. ('-9). I will refer to income tax. LI ttnd ('PP deductions as 'source deductions".

-)' .]] In Konit /St/Hi; v. Sporrin v Electric Corp,. [H97] I S.C.R. 41 1 IS.C.C.,), this Court addressed a priority] dispute
between a deemed trust for source deductions under the IT.-1 and security, interests taken under both the Bonk Jct. S.C.
1 991. c. 4(), and the Alberta Per.s.onal Property Security Act. S.A. 198S, c. P-4.(b ("PPSA"). As then worded, tin Il l
deemed trust over the debtor's property equivalent to the amount "i11,4 in respect of income tas became el lective tit the
time of liquidation. receivership, or assignment in bankruptcy. .'pdrron. Hectric held that the [TA deemed trust could not
prevail over the security interests because, being fixed charges, the latter attached as soon as the debtor acquired rights
i n the property such that the /TA deemed trust had no property on which to attach when it subsequently arose. Later, in
First ['ducal/ we Finanor ,V,Itionol Revenue, 2002 SC(' 49.120021( 23, {20021 2 ;.1,21Z.. 720 (S.C.C'.),
t his Court observed that Parliament had legislated to strengthen the statutory deemed trust in the IT, I by deeming it to
opertne from the moment the deductions were not paid to the Crown as required by the 11--I, and by granting the Crown
priority ()Per all security interests (paras. 27-291 (tbc "Spttrrat i /bit 0tric amendment").
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1-he amandad last of s. 237(4. 1) of the 11'.4 and concordant source deductions damned trusts in the Cuiruda Pcnsion
1),Ian and the Emp/ornicirt In.uwanca .1ct state that the daamad trust operate; notwithstanding any other anact mem of
Canada, except ss. 81 . 1 and 31.2 or the 131.I.The ET.,1 deemed trust at issue in this case is similarly worded. hut it excepts
t ha 131. 1 in its entirety. the provision reads as follows:

222. (3) Daspite any other pros ision of this Act (except subsection (4)), tiny other enactment or Canada (except the
Ban 1,1 04 tc mid frivol rcnc r .1r1J, tutu cimctinent or a province or any Other law: if at any lima an amount deemed by
suhsaction ( 1 ) to he held hr a parson in trust for l ter Majesty is not remitted to the Receiver General or WItildraWrI
i n the manner and at the tima provided uncial- this Part, property of the person and property held by any secured
a l-editor of the parson that, hut fora security interest. would ha property or the parson, aqua] in viltie to the amount
so deemed to he held in trust, is deemed

-rha Crown submits that the I, irtr amendment, added by Parliament to the /jT. 1 in 2000. was intended
to prascrtc the Crown's priority over collactad (tST under the (('.1,1 while. suhordinating the Crosson to the status or an
unsecured creditor in rC..,11CCI. of GST only undar the 131. 1 This is because the ET.-1 provides that the (IS`r deemed trust

arfacti\ "despite" env other enactment except the 131.1.

36 He language used in the LT .1 for the GST deemed trust creates an apparent conflict with the CC.-1.1. which provides
t hat subject to curtain exceptions, propertj, deemed by statute to ha held in trust for the Crown shall not ha so regarded.

Through to 1997 a amendment to the C0',,1:1 (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to specific
e xceptions, nullil ird deemed trusts in Favour of the Crown once reorganization proceedings are commenced under the
\ at . 'Flic relevant provision reads:

1 ){.3 ( 1 ) Subject to suhsection (2), notwithstanding ❑triv provision in Caleral or provincial lagislation that has the
affect of deeming property to he held in trust for l Icr Nlajesty, property or a debtor company shall not ha regarded
:is held in trust for I ler Nlaiasty unless it would ha so regarded in the absence. or that statutory provision.

This nullification or deemed trusts was continued in further amendments to the 0 0'.-1z1 (S.C. 2005. a. 47). \vhcra s. 18.3( I)
‘,\ as rantunbared and rat  as s. 37( I):

37. ( I ) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect or
deeming property to he held in trust for l far Nlajesty, property of a debtor company sloth not ha regarded as being
held in trust for tict Majesty unless it would be so regarded in the absence or that .statutory provision.

38 \n analogous provision exists in the /31.-1. \\Inch, subject to the same specific exceptions. nullifies statutory deemed
Hal ts makes property of the bankrupt that would otharwisa he sulJject to a clecmad trust part or the debtor's astate

re d availalile to creditors (S.C. 1992, c. 27, s. 39: S.C. 1997. a. 12, s. 73: BL1, s. 67(2)). It is notaworthy that in both the
( 'C. 1 . 1 and the 13 1 ,-1 the exceptions concern source deductions IC C ,-1 ,-1 s. 13.312); R/),)1, s. (C(3)). 1)11c relevant provision
of the CC.1.1 reads:

18.3 (2) Subsection ( 1 ) does not apply in respect. of amounts deemed to ha held in trust under subsection 227(4) or
(4. 1 ) or the ho ()Inc To\ . Ica, subsection 23(3) or (4) of the ( 'ana(/(/ l'cusion Plan or stihscation 86(2) or (2. 1) or the
/7(((1'/o intcni hi.mram

t he Crown's daemad trust and corresponding priority m source deductions remain elfactive both in reorganization
and in bankrUpleV.

NIaang, hilc, in both s. 18 4( 1 ) of the C('. 1.-1 and s. 861 1 ) or the lil. 1, other Crown claims are treated as unsecured.
!Mesa prop,istons. as ct blishing the Cro\\ n's status as an unsecured creditor. explicitly c\ervipt statutory deemed trusts in
source deductions ( (.('. 1. 1. s. 18.4(3): R1,1, s. (1)31 1. llte (V.1 .-I provision rands as Follmvs:
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18.4 (3) Subsection ( 1 ) [('rossa ranking its unsecured creditor] does nul affect the operation of

0,1 ) subsections 221( 1 .21 and ( 1.3) of the Inconio Tay . tot,

( 1)1 ink' provision of the Land //u Pension Plan or of the Emp/oyment /us/Hut/me let that refers to subsection
224) 1.2) of the Income Tax .lci and provides for the collection or a contribution ....

Therefore. not only does the CC.-1.-1 provide that Crown claims do not enjoy priority over the claims of other creditors
1 8.3( 1 )), hut the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) sue repeatedly

,tated in the statute.

40 'Elie apparent conflict in this case is whether the rule in the ('C'.1. 1 first enacted as s. 18.3 in 1 1')')7, winch provides
t hat subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CC.4.-1, is overridden by the
one in die Er.1 enacted ni 2000 stating that OST deemed trusts operate despite any enactment of Canada except the BL-I.
With respect for ms colleague Fish J., I do not think the apparent conflict can he resolved by denying it and creating
it rule requiring both a statutory provision enacting the deemed trust, and a second statutory' provision confirming it .
Such a rule is unknown to the lass. Courts must recognize conflicts. apparent or real, and resolve them when possible.

1 1 \ line of jurisprudence across Canada has resolved the apparent conflict in favour of the E1'.1, thereby maintaining
MST deemed trusts under the CC.I. I. (Phi/la SÉ,Hatorv, the leading case. decided the !natter by invoking the doctrine of
i mplied repeal to hold that the later in time provision or the ET-1 should take precedence ol'er the CC.-1.•1 (see also S1o/ic/
Resources rid_ Iii (2(102), 11) C.it i (4th) 21'). [2(){13] 21 (Alta. Ciu/iiidcf

42 The Ontario Court orAppeal in (10/1117/ SCHUI(.11"N rested its conclusion on two considerations. First, it was persuaded
t hat hy explicitly mentioning the BI.! in 11.! s. 222131, but not the Parliament made a deliberate choice. In the
]);(6-ds of \ limPherson

rlic BL! and the CC.1.1 are closely related federal statutes. I cannot conceive that Parliament would specifically
identify the /3/.1 its an exception. but accidentally fail to consider the CC2121 as a possible second exception. In my

iew. the omission of the ('C'. 1.1 from s. 222(.3) of the ETA was almost certainly a considered omission. [para. 43]

43 Second. the Ontario Court of Appeal compared the conflict between the ET.1 and the CC,•1A to that before this
Court in Bore' u . 1 -erdun il/unicipahh,]). [1 16)17] 2 S.C.k. S02 (S.C.C.), and found them to be "identical" (para. 46). It
t herefore considered hoi ) binding (para. 41)). In Dort.), a limitations provision in the more general and recently enacted

Lou/u' OutV)oc, 5.Q. c. 04 ("C. C. 0."), was held to have repealed a more specific provision or the earlier
Quebec Citiky (ind Turns .It c. C-19, with which it conflicted. By analogy, the Ontario Court of !Appeal held
hat the litter in time and more general provision, s. 222(3) of the ETA, impliedly repealed the more specific and earlier

i n time provision, s. 18.3( 1 ) of the LC.1 ,-1 (paras. 47-49)).

Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning nor
the result in Omnrii Soixuor]' can stand. While it conflict mity] exist at the level of the statutes' wording, a purposive and
contextual analysis to determine Parliament's true intent yields the conclusion that Parliament could not have intended
t o restore the Crown's deemed trust priority in CIST claims under the ( when it amended the ET1 in 2))00 \\ith

TlcuTric amendment.

45 I begin by recalling that Parliament has shown its willingness toinoye assay from asserting priority for Crown claims
i n insolvency law. Section 18.3(1 ) of the C('. (subject to the s. 18.3(2) exceptions) pros ides that the Crown's deemed
t rusts have no el feet under the CC Where Parliament has sought to protect certain Crown claims through statutory
deemed trusts and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately.
Hai' example. s. 18.3(2) of the CC.I. 1 and s. 017(3) of the expressly provide that deemed trusts for source deductions
remain el' fective in insolvency. Parliament has, therefore, clearly carved out exceptions from the general rule that deemed
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t rusts iire ineffective in insolvency. The ( V,1 , 1 and 131..I ,' ire in harmony, preserving deemed trusts and asserting Crown
priority only in respect or source deductions. Meanwhile. there is no express statutory basis for concluding that GST
claims enjoy tt preferred treatment under the CC.1,-1 or the 13E1. Unlike source deductions, which are clearly and expressly
dealt with under both these insolvency statutes, no such clear and express language exists in those Acts carving out tin
exception for GST

46 The internal logic of the CC.1.-1 also militates against upholding the ETA deemed trust for UST, The CC,I.-1
i mposes limits on a suspension by the court of the Crown's rights in respect or source deductions but does not mention
t he El'. I (s. 1 1 .4). Since source deductions deemed trusts are granted explicit protection under the CC.,1,-1, it would he
i nconsistent to afford a better protection to the LT,' deemed trust ;.tiiisent explicit language in the CC.,1. 1 . 'I-has, the logic
o f the ( V,1. 1 appears to subject the ETA deemed trust to the waiver by Parliament of its priority Is. 3.4).

r7 Niorcover. ,1 strange asymmetry would arise if the interpretation giving the ET-1 priority over the, ( 'CAA urged
Os the Crown is adopted here: the Crown would retain priority over GST claims during CC.1,-1 proceedings but not in
bankruptcy. AS courts have reflected, this can only encourage statute shopping by secured creditors in cases such as tins
one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims Ilium/deo, at para. 21 I. If
creditors' claims were better protected by liquidation under the 131.,1, creditors' incentives would lie overwhelmingly with
t\ °tiling proceedings under the (V.1.-1 and not risking a flailed reorganization. Giving a key player in any insolvency
ugh Le\VCCI incentives against reorganizing under the CCrl,-I can only undermine that statute's remedial objectives and

risk inviting the very social ills that it was enacted to avert.

45 riguablv. the effect or Omnra . ciifirory is mitigated if restructuring is attempted under the 13/.i1 instead of the
b ut it is not cured. If 0(h i ii were to be followed, Crown priority over GST would chiller depending

un whether restructuring took place under the (i(:;-1.4 or the 131A. The anomaly or this result is made manifest by the
Fact that it would deprive companies of the option to restructure under the wore linible and responsive CC :-1,1 regime,
%%Inch has been the statute or choice For complex reorganizations.

49 Lvidence that Parliament intended different treatments for G5-1 claims in reorganization and bankruptcy is scant.
it it exists at all . Section 222(3) ()lithe ET-1 was enacted as part or a wide-ranging budget implementation hill in 2000. The
ill111111M-V 1.(.:companyirp.:1 that bill does not indicate that Parliament intended to elevate Crown priority over GST claims
under the CC.-1.4 to the same Or a higher level than source deductions claims. Indeed, the summary for deemed trusts
,talcs only that amendments to existing provisions are aimed at "ensuring that employment insurance premiums and
Canada Pension Plan contributions that are required to he remitted by an employer are fully recoverable by the Crown
i n the case of the bankruptcy of the employer" (Summary to S.C. 2000, c. 30, at p. 4a), ihhe wording or (IiST deemed
t rusts resembles that of statutory deemed trusts for source deductions and incorporates the same overriding language
iuld reference to the 131.-1. I fowever, as noted above, Parliament's express intent is that only source deductions deemed
t rusts remain operative. An exception for the 13E-1 in the statutory language establishing the source deductions deemed
t rusts accomplishes very little, because the explicit language or the 131,4 itselh land the cartes out these source
deductions deemed trusts and maintains their effect. It is however noteworthy that no equivalent language maintaining
(;ST deemed trusts exists under either the 131. I or the CC.

•,;() It scorns inure likely that by adopting the same language for creating GST deemed trusts in the ET. I as it did for
deemed trusts I or source deductions, and by overlooking the inclusion or an exception for the (i( '.4. 1 alongside the 111,-1 in
2220 of the LT. I. Parliament may have inad s ertently succumbed to a drafting imomaly. Because of a statutory lacuna

i n the E7,1, the GST deemed trust could be seen as remaining effective in the while ceasing to hale any effect
under the RI. I. thus creating an apparent conflict with the worcling of the However , it should he seen for what i t
i s: a facial conflict only, capahle of resolution by looking at the broader approach taken to Crolsn priorities and by giving
precedence to the statutory language of s. 18.3 of the ( I. in a manner that does not produce an tinomalous outcome.

H Section '"(1')) of the ET evinces no explicit intention oft Parliament to repeal CC. 1. 1 s. 18.3. It merely cre ones an
a pparent conflict that must he resolved Ov statutory interpretation. Parliament's intent when it enacted 1 1.1 s. 222(3)
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,,,is therefore Mr from unambiguous. I lad it sought to gise the Crown a priority for G sT claims. it could hase done so
explicitly as il did for source deductions. Instead, one is left to infer from the language of ETA s. 2.22(3) that the (;ST
deemed trust was intended to he effective under the CC.1. 1.

S.") t 1111 not persuaded that the reasoning in Pon' requires the application or the doctrine of repeal in_

t he circumstances of this case. 'Hie main issue in Pon concerned the impact of the adoption of the C.C.°. on the
,idininistrative law rules with respect to municipalities. Gonthier J. concluded in that ease that the limitation
provision in art. 2930 (1(10. had repealed by implication a limitation provision in the Citics (///// Ihur/R . Ire, he did so
o n the basis of more than a textual analysis. The conclusion in /),m sviis reached alter thorough contextual analysis of
1,-,th pieces or 1,,isuition, including ,ut extensive review of the relevant legislative history (pants. 31-41 ). Consequently.
he circumstances before this Court in Pon' are I'm from "identical" to those in the present case, in terms of text, context
a nd legislative history. Accordingly, Port' cannot be said to require the automatic application or the rule of repeal by
i mplication.

53 noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not displaced
t he rule set out in the Indeed, as indicated above, the recent amendments to the CCA A in 2005 resulted in the rule
previously round in s. 13.3 being renumbered and reformulated as s. 37. Thus. to the extent the interpretation allowing
i he GS I' deemed trust to remain effective under the depends on ETA s. 222(3) has-Mg impliedlv repealed CC:(1,Is.
3.3(1 ) because it is later in time. we have come full circle. Parliament has renumbered and reformulated the provision or

t he CC A .1 stating that, subject to exceptions for source deductions. deemed trusts do not survive the CC, I. I proceedings
nd thus the CC, 1 is now the later in time statute. This confirms that Parliament's intent with respect to CiST deemed

trusts is to be round in the ('C.1,!.

-1 I do not agree with ms- colleague J. that s. or the hitcriyetirtion Act. R.S.C. I 9S5, c. I-21 , can be used
to interpret the 2005 amendments its having no effect. The new statute can hardly be said to be a mere re-enactment
or the former statute. Indeed, the CC.1.I underwent a substantial review in 2005. Notable, acting consistentls with its
goal or treating both the 1.31.-1 and the C'C'sl.-1 as sharing the same approach to insolvency. Parliament made parallel
a mendments to both statutes with respect to corporate proposals. In addition, [mess' provisions were introduced regarding
l itc treatment or contracts. collectise agreements, interim financing and governance agreements. The appointment and
1 -(,)le of the Monitor was also clarified. Noteworthy are the limits imposed by f s. 1 1.09 ou the court's discretion to
i nake an order stayinc the Crown's source deductions deemed trusts, which were formerly found in s. 11.4. No mention
-(vhatsoever is made or GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as Car as looking at
t he very expression used to describe the statutory override or deemed trusts. The comments cited by ins: colleague only
e mphasize the clear intent of Parliament to maintain its policy that only source deductions deemed trusts survive in
'C 'AA proceedings.

55 In the case at bar, the legislative context informs the determination or Parliament's legislative intent and supports
s he conclusion that ETA s. 222(3) ryas not intended to narrow the scope or the ( overrule provision. Viewed in its
entire context, the conflict between the E-T,1 and the C(1,1,-1 is more apparent than real. I would therefore not follow the
reasoning in Or«rn .,f . c;/(riot and affirm that ('(. 1.1. 1 s. 13.3 remained effective.

I s conclusion is reinforced by the purpose or the C('.1.1 as part of Canadian remedial insolvency legislation. .As
t his aspect is particularly relevant to the second issue. I Will now discuss how courts have interpreted the scope of their
discretionary powers in supervising a CC',(1,1 reorganization and how Parliament has largely endorsed this interpretation.
I ndeed. the interpretation courts have given to the I helps in understanding how the CC.1.1 crew to occupy such
prominent role in Canadian insolvency law.

3.3 Discretionary Poll'er of a Court Supervising a CCLI Reorganization

Courts frequently observe that "Mlle CC :A is skeletal in nature" and does not "contain a comprehensive code
t hat lays out all that is permitted or barred" (.11'13 Timinclul v litvcsmiclus 11 ('to
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][008 ON( 'A G87. 02 OY. 3i1 1 (Ont. .), at para. 44, per Blair JA.). Accordingly. "Hite histor\ CCAA law has
been an evolution of judicial interpretation" ( /)rhav Llcl., lic ( 1905), ',I (3d) 106 (Ont. Gen. Div. [Commercial
List[)). at para. 10. p cv J.).

0 CC21.1 decisions arc often based on discretionary grants ni jurisdiction. The incremental exercise or judicial
discretion in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation"
Las been the primary method by Which the has been [idapted and has cooked to meet contemporary business
and social needs (see Jones, at p. 484).

so Judicial discretion must of course he exercised in kurtherance or the purposes. The remedial purpose I
referred to in the historical overview of the Act is recognized over and over again in the jurisprudence. ko cite one early
example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating, social and economic
effects a,f bankruptcy or creditor initiated termination of ongoing business operations can be avoided \\. 11ile. a C01.111-
'Al erVISed attempt to reorganize the financial affairs of the debtor company is made.

,\"(siu Products Inc. Y. CO/ilh*C1' l Tr/LS/CC ( 1990), 11 0 A C. 282 (Outt. C.A.), at para. 57. per Doherty.

nO Judicial decision making tinder the CC,[1.[I takes mans lorms. A coUrl. 11150l first intall provide the conditions under
'y Inch the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow
t he debtor's business to continue. presersing the stunts quo while the debtor plans the compromise or arrangement to
be presented to creditors, and supervising the process and advancing it to the point where it can he determined whether
o will succeed (see, e.g., Ilotigl,ong 13ank Cdnuda Clicf Rendi' Foods La ( 1990), 51 13.C.I..R. (2d) s4 (13.C. 0.:\
a t pp. 88-89; /'ac ,Vdtionrii Erases Holding Corp_ Re ( I 9F)2). I ') 13.C.A.L. 134 ( 13.0. C..1. [In Chambers[), at para.
H y In doing so, the court must often be cognizant of the various interests at stake in the reorganization, which can
extend beyond those of the debtor and creditors to include employees. directors, shareholders, and even other parties
doing business with the insolvent company (see. Canadian Airlines Corp., Rc. 2000 A11011 442. 84 .Ula. L.K. (3d)
(Alta. ().B.), at para. 144, per Paperny .1. (as she then was): ,Iii' Cdiuldu, Rc (2003).12 0.13 R (4th) 173 (Ont. S.C.J.

[Commercial List]), at para. 3; fir Cin[a/u, Re 12003 CarssscllOnt 4907 (Ont. S.C.J. [Commercial LAW, 2003 CanLII
40366, at para. 13, per Farley J.: Sacra. Creditor Ri,i;lits, at pp. 181-92 and 217-20. In addition, courts must recognize
t hat on occasion the broader public interest will be engaged by aspects of the reorganization and may he a factor against
which the decision of whether to allow tt particular action will be weighed (see. e.g.. Cc/mid/cm Rau' 'ross.S'ocicti. / S(1cis't(:'

dc' ler Urnis Roiwc, Re (2_00(0. I ') C.13.R. (4th) 158 (Ont. 5.0.3.), at para. 2, per Blair J. (as he then was):
Sara, Creditor Rights, at pp. l95-214).

n 1 When large companies encounter difficulty, reorganizations become increasingly complex. CC.I .-1 courts have keen
called upon to innovate accordingly in exercising their jurisdiction beyond merely stnsing proceedings against the debtor
t o allow breathing room for reorganization. 1-lieu haVe been asked to sanction measures for Which 111(21-e is no explicit
,wthority in the CC.1 I . Without exhaustik el\ cataloguing the various measures taken under the authority of the CC.I,
i t is useful to refer hUICLIV tO a le \\ examples to illustrate the flexibility the statute affords supervising courts.

([2 Perhaps the most creutge use of CC,1. 1 authority has been the increasing willingness ()I courts to authorize
post-fibre security for debtor in possession financing or super-priority charges on the debtor's assets when necessalv
for the continuation of the debtor's business during the reorganization (see, e.g., [Xk rd0t//c Corp . 1 ')')5), 1 (,)('

i th) 1 1 '8 (Ont. Hen. Div. [('commercial List[): United Used Truct.- Pulls /0d., My. 2000 130 \ 146. I ').3 13 \.C.
'Ilk ( 13,C. Ca\ alyre ( 10991. 12 C.13.R. (4th) 144 113.0. S.C. [In Chambers[): and generally. .1. P. Surra, Rc)(Hc1 Thc

Crcilflors . Irrunf4-cmcnt Art (2007), at pp. 03-1 150. Lite CC: i.,1  also been used to release claims against third
parties part of approYing a comprehensive plan of arrangement and compromise, even aver the objections of some
dissenting creditors (sec Nletcalle lansheld)..\s well, the appointment of a Monitor to oversee the reorganization was
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originallya Ille",1Mare taken pursuant to the CC.F.Ty supervisory authority: Pai liament responded. nkiking the mechanism
mandatory hy legislative amendment.

t Judicial innovittion during C C 1 I proceedings has not been \t, ithout controversy. At least two questions it raises
;ire directly relevant to the. case :it bar: ( 1) what are the sources of at court's authority during CC.1.I proceedings? (2)

h at are the limits of this authority?

first question concerns the boundary between a court's statutory authority under the C(.. RI and a court's
residual authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing
measures during CC.4.-1 proceedings. courts have on occasion purported to rely upon theft equitable jurisdiction to
,itiVance the purposes of the Act or their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have
counselled against purporting to rely on inherent iumsdiction. holding that the better view is that courts are in most eases
simply construing the authority supplied by the ('C.-1 .-1 itself (see. e.g.„81o'eo(/ C('Ilitfive 20ti3 'CA 344. I3
I4(' P.R.( hH C.A.). at paras. 45-17. per Newbury JA. S'/s/( i) Ru; J2(i05). 13r1) 5 (Out. C.A.),
paras. 31-33. per Blair TA.)

( 1 agree ssilh Justice Georgina R. Jackson and Professor Janis Bard thaat the Must appropriate approach is a
h ierarchical one in which courts rely first on an interpretation of the provisions of the CLL.] text before turning to
i nherent or equitable jurisdiction to anchor measures taken in a CC,1,4 proceeding (see G. R. Jackson and J. Sarra,
"Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation. Discretionary Power and
Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed.„-Innual In,y,)11,clicr Lou 2007 (2()t)8), 41. at
p. 42). -F112 authors conclude that when given an appropriately purposive and liberal interpretation, the (iC.•I.k will be
sufficient in most instances to ground measures necessary to achieve its objectives (p.

l Iaving examined the pertinent parts of the CC.1,-1 and the recent history of the legislation, I accept that in must
i nstances the issuance of an order during CC21.1 proceedings should he considered an exercise in statutory interpretation.
Particularly noteworthy in this regard is the expansive interpretation the language of the statute Ott issue is capable of
supporting.

"Fl- e initial grant of authority under the CC2121 empowered a court "where mi application is made under this Act
in respect of a company .. on the application of any pet-son interested in the matter ..., subject to this Act., [to] make an
order under this section" (CC21,1, s. 1 1(1)). The plain language of the statute was very broad.

I n tins regard, though not strictly applicable to the case at bar, I note dial Parliament has in recent amendments
slimed the wording contained in s. 1 1(1 ), making explicit the discretionary authority of the court under the (-'C, f,!.
Thus in s. 1 1 of the LC21.-1 as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any
order that it considers appropriate in the circumstances" 2005, c. 47, s. 128). Parliament appears to have endorsed
t he broad reading of ('C'. 1. I authority developed by the jurisprudence.

The (-0.1.1 also explicitly provides fur certain orders. Both an order made on an init ial application and an order
on subsequent applications may stay, restrain. ur prohibit existing or new proceedings against the debtor. The burden
is on the applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been
acting ni good faith and with (Inc diligence (CC2121. ss. 1 1(3), (4) and (b)).

70 The general language of the CC:1,1 should not he read as being restricted by the availability of more specific
orders. I 10WeVer, the requirements of i.ippropriateness, good faith, and due diligence are baseline considerations that it
court should always bear in mind when exercising ('C.1.4 authority. /\ppropriuteness under the ('('. 1 t is assessed by
i nquiring whether the order sought itd\uniccs the policy objectives unclerlvMg the -1-11e question is whether the
fttler will usefully further el l'OrtS to achieve the remedial purpose of the CC. J.-1 aroidinc the social and economic losses
resulting from liquidation of an illSOIVent company. I would add that appropriateness extends nut only to the purpose
cif the order, but also to the means it employs. Courts should be mindful that chances for successful reorganivations are
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enhanced where participants tel  common ground and all stakeholders e treated as .ICIVLIntitgeotislY and fairly as

t he circumstances permit.

7 1 It is well-established that efforts to reorganize under the CC.1. 1 can be terminated and the stay of proceedings

anainst the debtor lil ted if the reorganization is "doomed to failure" (see Cbc/ Rouihi. et p. P//i/ip'L ,l/amifircturing

Lid., Re ( 1 '1'13), 9 C' 13.K. (.1d) 2s (13.C. C.A.), at pares. 6-7). I lowever, when en order is sought that does realistically

.idsiince the CC.1.1 ',V purposes. the ability to make it is within the discretion of a court.

I  preceding discussion assists in determining whether the court had authority under the CC. 1.1 to continue

t he stay of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the

i nevitable next step.

I n the Court (Tipped!, Tysoe .1 A. held that no authority existed under the ('C'.,1,1 to continue staving the (frown's
..211101-001-11C11I of the GST deemed trust once efforts at reorganization had come to en end. The appellant submits that
i n so holding, Tysoe railed to consider the underlying purpose of the LC,I ,-1 and give the statute an appropriately
purposive and liberal interpretation under which the order was permissible. The Crown submits that rysoc J.A. correctly

held that the mandatory language or the LTA gave the court no option but to permit enforcement of the GST deemed
trust when lifting the CC. Lk stay to permit the debtor to make en assignment under the 131, 1. Whether the ETA has a

mandatory effect in the context of a CLiI.1 proceeding has already been discussed. I will now address the question of

whether the order was authorized by the

74 It is beyond dispute that the CC,1.-1 imposes no explicit temporal limitations upon proceedings commenced under

t he ,\ct that would prohibit ordering e continuation of the stay of the Crown's GST claims while liking the general stay
iT proceedings temporarily' to allow the debtor to make an assignment in bankruptcy.

ti 
The question remains whether the order advanced the underlying purpose of the ('('. 1 1. The Court of Appeal held

diet it did not because the reorganization el forts had come to en end and the was accordingly spent. I disagree.

76 There is no doubt that had reorganization been commenced under the 131,-1 instead of the the Crown's deemed
t rust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of

distribution in bankruptcy under the 131.1, the deemed trust for GST ceases to have effect. Thus, tiller reorganization

Linder the CC. I, I failed. creditors would hare had a strong incentive to seek immediate bankruptcy and distribution of
t he debtor's assets under the 131.1. In order to conclude that the discretion does not extend to partially lifting the stay
i n order to allow for an assignment in himkruptcy, one would have to assume a gap between the CC,1. 1 and the 131,1

proceedings. Brenner C.3.5.C.'s order stewing Crown enforcement of the GST claim ensured that creditors would not
he disinlventaged hr the attempted reorganization under the ( LT The effect of his order was to blunt any impulse of

creditors to interfere in an orderly liquidetion. I lis order wes thus in furtherance of the (L LI.T) objectives to the extent
t hat it allowed a bridge between the C('.-1. 1 and 131.-1 proceedings. This interpretation or the tribunal's discretionary power
is buttressed br s. 20 of the I . That section provides that the CC.-1 .-1 "may he applied together with the provisions of

;Inv Act of Parliament._ that ilutliontes ur makes provision for the sanction 0 C01111-)1.0111111eS or arrangements between

company and its shareholders or any class or them". such its the 131,1 Section 20 clearly indicates the intention of

Parliament for the CLL.( to operate in /tandem with other insolvency legislation, such as the B1,1.

The C(.1 IA creates conditions for preserving the .vtatus quo while attempts are nitric to Mid common ground
amongst stakeholders fora mot ,Janization that is Fair to all. Because the iillernative to reorganization is often bankruptcy.
participants will measure Ihe impact ore reorganization against the position they would enjoy in liquidation. In the case

a t bin-. the order fostered ]t harmonious transition between reorganization and liquidation while meeting the objective

iT a single collective proceeding that is common to both statutes.

"F\ soe therefore erred in or view by treating the C'C. I . I and the 131. 1 ,is distinct regimes subject to e temporal

cap between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to
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maintain two statutory schemes for reorganization, the /11.J1 and the CC, reflects the reality that re0rLtalltItai011t; of
d iffering complexity require different legal mechanisms. By contrast, only one statutory scheme has been found to be
needed to liquidate a bankrupt debtor's estate. The transition from the CC.:1.4 to the 131.-1 may require the partial lifting
of a stay of proceedings under the ('C'.JIJI to ,' Wow commencement of the 131,-1 proceedings. I lowevcr, as Laskin J.,\. for
t he Ontario Court of Appeal noted in <r similar competition between secured creditors and the Ontario Superintendent
of Financial Services seeking to enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists between the
t wo statutes which would allow the enforcement of property interests at the conclusion of proceedings that would
be lost in bankruptcy liar  Inc. I/o (2(10(0, 3 O.R.13di 105 (OM. C.A.), at pares. 02-63).

79 The Crown's priority in claims pursuant to source deductions deemed trusts does not undermine this conclusion.
Source deductions deemed trusts survive under both the CC:I.-1 ,ind the BI.-1. Accoalin,Jv creditors' incentives to prefer
one Act over another wdl not be affected. \\Mile a court has broad discretion to stay source deductions deemed trusts
i n the CC.•[ .-I context, this discretion is nevertheless subject to specific limitations applicable only to source deductions

leemed trusts I C 'CA. I, s. 1 1 .41. Thus. if reorganization rails (e.g., either the creditors or the court ref use a proposed
reorganization). the Crown can immediately assert its claim in um-emitted source deductions. But this should not be
understood to affect a seamless transition into bankruptcy or create any "gap" between the CC.-1,.1 and the BI,•1 for the
simple reason that, regardless of what statute the reorganization had been commenced under, creditors' claims in both
i nstances would have been subject to the priority of the Crown's source deductions deemed trust.

Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BI.1 must
control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is
mandatory under the 131 1 where a proposal is rejected by creditors. The CC. RI is silent on the transition into liquidation
H ut the breadth of the court's discretion under the Act is sufficient to construct a bridge to liquidation under the
court must do so in a manner that does not subvert the scheme of distribution under the 131.1. Transition to liquidation
requires partially lifting the CC.,1:1 stay to commence proceedings under the B1-1. This necessary partial lifting of the
stay should not trigger a race to the coUrthouse in an effort to obtain priority unavailable under the 131,-1.

I therefore conclude that Brenner C.J.S.C. had the authority under the CC-1.-1 to lift the stay to allow entry into
l iquidation

3.4 Express Trust

The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he
ordered on April 29. 21105. that proceeds from tile sale of i.CROV •Fruckimfs assets equal to the amount of unremitted
(IS'f be held back m the Monitor's trust account until the results of the reorganization were known. Tysoe J.A. m the
('ourt of Appeal concluded as an alternative ground for ,' Mowing the Crown's appeal that it was the beneficiary of' an
express trust. I disagi cc.

53 Creation oh ,m express trust requires the presence of three certainties: intention, subject matter, and object. Express
or "true trusts" arise Irom the acts and intentions of the settlor and arc distinguishable from other trusts arising by
operation of law (see D. \\/. NI. Waters, NI. R. Gillen and L. D. Smith. eds., ll'aicrA' Lift 0/ Trit) .v nt Ccotar/o (3rd ed.
-20):-. ), at pp. 28-29 especially fn. 42).

4 'ere, there is no certainty to the object (i.e. the bencliciary) inferrable from the court's order of April 29, 2065.
stil licient to support all express trust.

:Nt the time of the order, there was ti dispute between Century Services iind the Crown over part of the proceeds from
t he sale of the debtor's assets. The court's solution w,t's to accept LeRoy -1-rucking's proposal to segregate those monies
lintd that dispute could be resolved. Thus there WaS 110 certainty that the Crown would actually be the beneficiary, or
object, of the trust.
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80 The Fact that the location chosen to segregate those monies was the IVIonitor's trust account has no independent
effect such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation id' CC.-1,4 s.
1 8.3( 1 ) established above, no such priority dispute would even arise because the Crown's deemed trust priority over CiST
claims would be lost under the CC.1.1 and the Crown would rank_ as an unsecured creditor for this amount. I however,
Brenner C..1.0.C. may well have been proceeding on the basis that. in accordance with SclitilorY, the Crown's
(;ST claim would remain effective if reorganization was successful, which would not be the case if transition to the

l iquidation process of the l3/.I \vas allowed. An amount equivalent to that claim would accordingly be set aside pending
t he ()income of reorganization.

rims. uncertainty surrounding the outcome of the C(2.1,1 restructuring eliminates the existence of any certainty
to permanently vest in the Crown a beneficial interest in the [rinds. That much is clear from the oral reasons of Brenner

on April 29, 2008, when he said: "Given the fact that [CC21,1 proceedings] ort known to fail and talings in
bankruptcy result. it seems to me that maintaining the status quo in the cast at har supports the proposal to have the
monitor hold these Funds in trust." Exactly who might take the money in the final result was therefore evidently in doubt.
13rcnner C..I.S.C.'s subsequent order of September 3, 2008, denying the Crown's application to enforce the trust once it
was clear that bankruptcy was inevitable, confirms the absence ola clear bencticiary required to ground an express trust.

4. Conclusion

88 I conclude that Brenner C.J.0.C. had the discretion under the CC,•121 to continue the stay of the Crown's claim
for enforcement of the GOT doomed trust While otherwise lifting it to permit LeRoy Trucking to make itn assignment
i n bankruptcy. 1\ ly conclusion that s. 18.3(1) of the CC.1,1 nullified the GST deemed trust while proceedings under that
Act were pending confirms that the discretionary jurisdiction under s. 1 1 utilized by the court was not limited by the
Crown's asserted GST priority. because there is no such priority under the. CC.1.4.

I  these reasons, I would allow the appeal and declare that the 5305.202.30 collected by LeRoy Trucking in
respect of GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in
Car our of the Crown. Nor is this amount subject to an express trust. Costs arc awarded for this appeal and the appeal
i n the court below.

Kish J. ( emu:m.1.in 0:

I am in general agreement with the reasons ollustice Deschamps and would dispose of the appeal as she suggests.

9 1 Nlorc particularly, I share my colleague's interpretation of the scope of the judge's discretion under s 1 1 of the
( rci/itors Irrani.fcniciti .111, R . 1985. c. C-30 ("CCLI"). And I share my colleague's conclusion that

Brenner C .1.0.0" did not create. an cypress trust in la\ our of the Cro \\ n \\ hen he segregated GO I funds into the Monitor's
trust account 12(0) 13(_ S( 189 , 1 12091il l (;.,0. l C. 221 (13C. S.C. WI Chinnbers1)).

I nonetheless reel bound to add brief reasons of my own regarding the interaction between the CC.1.1 and the
E\ci.9i hiv R.S.C. 1925. o. [h-1.5 CELI").

03 In upholding deemed trusts created by the ET.-1 notwithstimcling insolvency proceedings. Ottawa ScHators
('ILth Corp. ! (2005), 73 O.R. (3d) 732 [2(195] G.S. T.C. I (Ont. C.A.), and its progeny have boon unduly protective
of Crown interests which Parliament itself has chosen to subordinate to competing prioritized claims. In mr respectful
view. a clearly marked departure. from that jurisprudential approach is warranted in this case.

94 Justice 1)eschinni3s develops important historical iind policy reasons in support otithis position and I ha\ e nothing
to add in that regard. I do wish, however. to explain why a contHrittivc analysis of related statutory provisions adds
support to our shined conclusion.
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95 Parliament has in recent Years given detailed consideration to the Canadian insolvency scheme. It has declined to
a mend the provisions at issue in this case. (.Mrs is not to wonder why, but rather to treat Parliament's preser\ fition of the
relev ant pro\ ISIOI-IS in a deliberate exercise of the legislative discretion that is Parliament's [done. \\lith respect. I reject
any suggestion that we should instead characterize the apparent conflict between s. 18.3( 1 ) (now s. 37( 1 )) uCthe CC21.1
and s. 222 of the a drat ting anomaly or statutory lacuna properly suhect to judicial correction or repair.

i I

In the context of the Canadian insolvency regime, a deemed trust will he found to exist only where two
complementary elements co-exist: first_ a statutory pro\ ision rreritin,0 the trust: and second, :t CC,I,I or Bunkruptcr caul
himdvcncr Act.. 1985, c. 13-3 C B / 21" provision conIirniinir or explicitly' preset- ing its eflecti e operation.

97 "ibis interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms
strikingly: similar to the wording ors. 222 of the ETA.

V ti The first is the lei. 1035, c. I (5th Supp.)("/T.1") \\ here s. 227(4) iiinlu.r a deemed trust:

227 (4) Trust for moneys deducted -- err person who deducts or withholds an [imount under this Act is deemed,
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to
hold the amount separate and apart from the property of the person and from property held by any secured creditor
( as defined in subsection 224( 1 .3)) of that person that but for the security interest would be property of the person,
i n trust for  Ider Majesty and for  payment to Lifer Majesty in the manner and at the time pro \ ided under  this ,Act.

l ere and below. the emphasis is of course my own.]

I-Pi) In the next suhsection, Parliament has taken care to make clear that this trust is unaffected hv federal or provincial
legislation to the contrary:

(4.1) Extension of trust Notwithstanding any other provision of this Act, the /3an/artypicv  um/ invoirencs air!
;except sections 31 . 1 and 81.2 of that ,Act), any  other enactment of Canada, any enactment of a pros:Mee or any
other law. where at any time an amount deemed by subsection 227(4) to be held by a person in trust for  I  ler Majesty
is  not  paid to I ler  Nlajesty in the manner and at the time provided under this Act. ploperty of the person ... equal
i n value to the [unount so deemed to be held in trust is deemed 

(it) to he held, from the time the amount snos deducted or withheld by the person, separate and apart from
t he property of the person. in trust for I Ier Niajestv whether or not the property is subject to such a security
i nterest. ..

and the proceeds of such property shall be paid tu the R.cceiver General in priority to all such security in crests.

1 00 Vile continued operation of this dreuied gust is expressly (:( 1/2///17/Cd in S. 13.3 of the CC.1 . 1 :

1 8.3 ( I ) Sul*ct to  subsection (20 notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Ndajesty, property of a debtor company shall not be regarded
;is being held in trust for fler Majesty unless it would be so regarded in the absence of that statutory provision.

C) Subsection (I) does not apply in respect of (tmounts deemed to Inc held in trust under subsection 227(4) or
(4. 1 ) the //iconic [(ix Jct. subsection 23(3) or (4) of the Sin/tr/a linsinn Phu] or subsection 80(2) or (2. 1 ) of the

Imurunrc ..

o l The operation of the deemed trust is also coffin-Ivied ins. or the 131, 1 :
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67 (2) Subject to subsection (3), notwithstanding itrIV provision in federal or provincial legislation that has the effect
(.)f deeming properts: to he held in trust for I ICY Majesty, property or a bankrupt shall not he regarded :is held in
trust fur I ler iMajestv for the purpose of paragraph 1 1 1(a) unless it would he so regarded in the absence or that
statutory provision.

(3) Subsection (2) does  not apply  in respect of amounts deemed to he held in trust under subsection 227(4) or
(-4. 1 ) of the income 'Pox ;Lt. subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
L.HT/or/Hew Insurancc

102 Thus. Parliament has first created and then con/hi/Heti the continued operation of the C'rown's deemed trust
under both the CC.421 and the /31.4 regimes.

103 The second federal statute for which this scheme holds true is the Cancidu Pension Phu/. 1985. c. (3-8
("CPP"). s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary
provisions in any other Canadian statute. Finally, and in almost identical terms. the En/p/oy/i/c/if ///v/trance S.C.
1900. c. 23 ("U.-1"), creates a deemed trust in favour of the Crown: see ss. 8612) and (2. 1 ).

1 04 As we have seen. the survival of the deemed trusts created under these provisions of the /TA. the CPP and the
Hi is confirmed in s. 18.3(2) the CC.4.4 and in s. 67(3) the BL1. In all three cases, Parliament's intent to enforce the
Crown's deemed trust through insolvency proceedings is expressed in clear and unmistakable terrns.

1 05 .[he same is not true with regard to the deemed trust created under the ET21. ,Although Parliament creates a
deemed trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust
notss.ithstanding any contrary Federal or provincial legislation, it does not con/inn the trust or expressly provide for
i ts continued operation --- in either the B1y1 or the ('C.-1,-1. The second of the two mandatory elements I have mentioned
i s thus absent reflecting Parliament's intention to allow the deemed trust to lapse with the commencement of insolvency
proceedings.

1 06 The language of the relevant ETA provisions is identical in substance to that ofthe IT.1. ("PP. and EL-I provisions:

222. (1){neentedl Trust for amounts collected Subject to subsection (1.1). es cry person who collects an amount as
or on account of tax under Division II is deemed. for all purposes and despite any security interest in the amount,
to hold the amount in trust for Iler Nlajesty in right of Canada, separate and apart from the property or the person
,aid horn property held by ails' secured creditor or the person that, hut for a security interest, would he property of
die person. unti l the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Fxtension nt trust Dcspitc any other provision of this Act (except subsection (4)), any other enactment of
('anada (except the BrinkrIptcr and Insolyclicv Art), any enactment of a province or any other law, it al  any time
:in amount deemed by subsection ( I) to he held by a person in trust for IIer NIttjesty is not remitted to the Receiver

icneral or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, hut for a security interest, would be property of the person, cCnil
i n value to the amount so deemed to he  held in trust, is deemed 

(a) to be held, from the time the amount was collected by the person. in trust for  I ler Nlaiesty, separate and
apart from the property of the person. whether or not the property is subject to a security interest,

.. and the proceeds of the property shal l he paid to the Receiver (rencral in priority to security interests.
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1 07 Yet no pi o\ ision of the (('.1,-I proridts for the continuation or this deemed trust fi lter (Ile ('. 1,1C  is brought
i nte play-

100 In short, Parliament has imposed fit() explicit conditions, or blocks'. for survival under the CC,-1 , 1
t il deemed huts created by the IT.I, C'PE. and EI,I. (lad Parliament intended to likewise preserve under the (V.-1.-1
deemed trusts created by the ET.1. it would have included in the CC.1.1 the sort of confirmatory provision that explicitly
p i eserves other deemed trusts.

I t)) \Vith respect, unlike fvs()e TA., I do not find it "inconceivable that Parliarrient urould specifically iclentit . the
111. 1 as an exception \u- hen enacting. the current version of s. 222(3) of the E7'.1 without considering the (7 '.1. 1 as a
possible second exception" (OFu) R( 20f). Oy 13.(' E . R. (4th) 242. 12(101 (1 II') (B.C. C.1.), at para. 37). . I/( ol-
die deemed trust pro\ isions excerpted above make explicit reference to the BL I. Section 222 or the ETA does not break
t he pattern. Given the meal-identical worclinu ol the four deemed trust provisions. it would have been surprising, indeed
had Parliament not tuhlresscel the /31,I at all in the ET.I .

1 10 evident intent was to render CST deemed trusts inoperative upon the institution of insolvency
proceedings. .Accordingly, s. 222 mentions the BL-1 so as to c.vchicht it from its ambit — Father than to //Him/L. it, as do
the I I. I. the.('PP. and the ELI.

i I I Conversely. I note that none of these statutes mentions the CC.1.,1 expressly. Their specific reference to the B/.,1
has no hearing on their interaction \\MIT the (TC,1,I. / \ gdin, it is the confirmatory provisions in du, in.y()Ircnct ,v(ri tit I es
t IF,it determine whether ,' I. given deemed trust will subsist during insolvency proceedings.

1 12 Finally, I believe that chambers judges should not segregate CST monies into the Monitor's trust account
timing (. '( ', I.! procecdines, .is seas clone in this case. The result of Justice DeschtinTs's reasoning is that UST claims
become unsecured under the Parliament has deliberately chosen to nullify certain C'rown super-priorities during
i nsolvency. this is one such instance.

III

1 13 I'or these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and ni the courts
helow and order that the 53(15,21)2.30 collected by LeRoy -Frucking in respect oFG,S.I" but not yet remitted to the Recei\ er
ic211C1. 11 or Canada he subject to to deemed trust or priority in favour or the Crown.

. I bella J. (lissentilw):

I I -I The central issue it this fil-Teal is s. 222 of the 1-; cRe b-15("ELI"). and specifically
222(3), )gives priority during Compfinifty' .-1/77in,genicnt . 1ct, 1(-)85, c. L-3(i ("CC.-1.1"1, proceedings to

t he ( a-o\vn's lecmeLl trust in unremitted UST. I agree with Tvsoe .1.A. that it does. It Follows, in my respectful vier. that
i court's discretion under s. 1 1 of the C('.1.-1 is circumscribed accordingly.

1 15 Suction 1 1 1 uf the ('C',1.1 stated:

1 I . ( 1 ) l\fotwithstinklMg anything in the B(///4/./iptc.i. (Ind :lyt or the 11 1/1//(////,(,,,-.rip.0 where an application
made under this Act in respect or a companv, the court. on the application or any person interested in the matter,

inav, subject to this .-\ct. on notice to any other person or without notice as it mav see fit. make an order under
this section.

To decide the scope ()Lille court's discretion unders. I I . it is necessary_ to first determine the priority issue. Section 222) 0),
t he provision ol the ET.1 at issue in this case, states:
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222 (3) Extension of trust Despite tiny other provision of this Act (except subsection (4)), any other enactment of
( 'amia (except the Mink- H(1)1cl' (Ind In.yolrcnc 0 Act ). 211V enactment of a provMcc or tiny other law, if åt any time
lit amount deemed by subsection ( (tuI  ho held 15v a person in trust for I Ier Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, properly of the person and property
held by any secured creditor of the person that, hut for a security interest, would he property of the person, equal
i n value to the amount so deemed to be held in trust. is deemed

a) to he held. from the time the amount was collected by the person, in trust fur I ler Majesty, separate and
tipart from the property of the person, whether or not the property is subject to a security interest, and

( h) to form no part of the estate or property of the person from the limo the amount WlIS collected, whether or
not the property has in Met been kept separate and apart front the estate or property of the person and whether
or not the property is suhject to a security interest

Lind is property heneficiallv oss ned hy Iler NIttlestv in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority- to all
security interests.

1 16 Century Services argued that the CC,(121's general override provision, s. 18.3( 1), prevailed, and that the deeming
provisions in s. 222 of the ETA were, accordingly, inapplicable during, CC.-121 proceedings. Section 18.3(1 ) states:

18.3 ( [Ndotwithstanding any provision in federal or provincial legislation that has the effect of deeming property
to he held in trust for I ler Nlajestv. properly of a debtor company shall not be regarded as held in trust for 1 for
\ I nicstv unless it would be so regarded in the absence of that statutory provision.

1 17 As MacPherson .1A. correctly observed in Of talvu Scnu ()Ks. horteer CI III) Corp. ) (2(105). 73 O.R.(3d) 737,
pon5] ( (Ont. s. 222(3) of the ET-1 is in "clear conflict" with s. 18.3( 1) of the CC.1 ,-I (para. 31 ). Resolving
t he conflict between the t\VO provisions is, essentially, what seems to me to he a llelaliVely uncomplicated exercise in
statutory interpretation: does the language reflect a clear legislative intention? In my view it does. "[he deemed trust
provision, s. 222(3) of the ETA, has unambiguous language stating that it operates notwithstanding any lass except the
ticinkruptcy {me/ 111.Yohclicy Act, R.S.C. 1985. c. B-3 ("RI. I").

I 18 By expressly excluding only one statute from its legislative grasp, and hy unequivocally stating that it applies
despite any other law anywhere in Canada c'.\-ccpt lhe 131. 1, s. 222(3) has defined its boundaries in the clearest possible
to  I am in complete agreement with the following comments of NlacPherson .1.A. in Ofe,o((]/ Rune/mid]:

The legislative intent s. 2.22(31( 911e ET, I is clear there is a conflict with "any other enactment of Canada (except
t he /?rin/o-uptcy ina/ hisoircucy 2160", s. 222(3) prevails. In these ssords l'arlittinent did two things: it decided that
222(3) should trump all other federal laws and, inTortantly, it addressed dig topic of exceptions to its trunming

decision and identified a single exception. the /3(////]rifincy (mei /7/so/iv/icy 21 ct .... The 131.-1 and the CC21.-1 are closely
related federal statutes. I cannot conceive that Parliament would specifically identify the 131,-1 as an exception, hut
ttccielentall\ fail to consider the CC2121 as a possible second exception. In my view, the omission of the CC, IA from
s. 222(3) of the E7[,1 wtts tilme(st certainly ti considered omission. [para. 43]

1 10 MacPherson .1.A.'s siess that the failure to exempt the CC,(1,1 from the operation of the El', 1 isa reflection of a
e intention. is borne out by how the CC, 1. 1 was subsequeMb, changed ]iftor s. 13.3(0 was enacted in 1007.

I n 2000, ss hen s. 222(3) of the El', I came into force, amendments WCFC also introduced to the CC,121. Section 18.3( 1 )
w tis not amended.

1 20 'rho failure to amend s. 13.3( 1)is notable because its effect \\ aid; to protect the legislidtb2enums (pi°, notwithstanding
repeated requests from various constituencies that s. 18.3(1) he tunendeel to males the priorities in the C7'.1, 1 consistent
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w ith those in the Bl.l. In 2002, for example, when Industry Canada conducted a review of the BI.J and the (I -C. LI,
t he Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring Professionals
recommended that the priority regime under the B be extended to the ('C 11.4 (Joint Task force on Business Insolvents
I i\v Reform, RiTorl (l\larch 15, 2002), Sch. B. proposal 71. at pp. 37-38). The same recommendations were made by
t he Standing Senate Committee on Banking. Trade and Commerce in its 2003 report, /4e/nors and Creditors .',-/faring the
Burdm: ol her MinkrupicT und Insolvency Act (incl iCc Con/ponies' Creditors .1i-Hnu,,enient the Legislative
Review.. Cask l'orce (Commercial) of the Insolvency Institute of Canada and the Canadian Association of Insolvency and
l estruuluring Professionals in its 21105 R17)(ii.t on die Commerciol o/ Bill C-55; and in 2007 by the Insolvency
I nstitute rel Canada in a submission to the Standing Senate Committee on l anking. Trade and Commerce commenting
on rel orans then under consideration.

1 21 Yet the BISI remains the only exempted statute unders. 222(3) (-1- the ET.1 . [veil after the 2005 derision in 0/fan - Jr
't. i/(zia/s which confirmed that the ET.J took precedence over the CC. LI, there was no responsive legislative revision.

I see this lack or response as relevant in this case, as it was in 200 12. 120(111 .31 15
w here this Court stated:

While it cannot ha said that legislative silence is necessarily determinative of legislative intention, in this case the
silence is Parliament's answer to the consistent urging of Talus and other affected businesses and or,j,allilatiOrIS that
there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable costs
of compIN ina with evidence-gathering orders. I see the legislative history as reflecting Parliament's intention that
compensation not be paid for compliance with production orders. [para. 42]

1 22 All this leads to a clear inference of ti deliberate legislative choice to protect the deemed trust in s. 222(3) from
t he reach of s. 18.3(1) of the CL,-LI•

1 23 Nor do I see any "policy" justification for interfering, through interpretation, with this clarity of legislative
i ntention. I can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to
repeat the words of lrysoe who said:

I do not dispute that there are Valid policy reasons for encouraging insolvent companies to attempt to restructure
t heir affan.s so that their business can continue with as little disruption to employees and other stakeholders as
possible. It is appropriate for the courts to take such policy considerations into account, but only ifit is in connection
uxith a matter that has not been considered by Parliament. Here. Parliament must he taken to have weighed policy
considerations when it enacted the amendments to the CC±-1 and ET:I described above. ,\s Nit-. Justice MacPherson
observed at part. 43 of Omnra Senators. it is inconceivable that Parliament would specifically identify the /31.1 as
an exception when enacting the current version of s. 222(3) of the El', without considering the CL-1 -1 as a possible
second exception. I also make the observation that the 1902 set of amendments to the /?/.-I enabled proposals to
be binding on secured creditors and, while there is more flexibility under the it is possible for an insolvent
company to attempt to restructure under the auspices of the B1,-1. Iparti. 37]

1 24 Despite its view that the clarity of the language in s. 222(3) is dispositise, it is also my view,' that even the
application of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the
following as being particularly relevant: the Crown relied on the principle that the statute which is "later in time" prevails;
rund Century Services based its argument on the principle that the general provision gives way to the specific (genera/id
v]ecialilnis non derogani).

1 25. The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is
presumed to he an-ara rof the content of existing legislation. If a new enactment is inconsistent with a prior one, therefore,
t he legislature is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan. . ////ii-an on du'
Ginyd-irclion (Slit ed. 2008), at pp. 340-47; Pierre-Andre Leta, The hiteiTi-e!olion 1.cgislodon in Cum -la
( firl ad. 20(10). at p.



ad Lt.-Joy Froorirlri [Century SLrvines] Ltd., Re. ,L010 SCC 60, 2010 CdrawelIBC 3419
2010 SCC 60, 2010 CarswelIBC 3419, 2010 CarswelIBC 3420, [2010] 3 S.C.R. 379...

1 20 The exception to this presumptive displacement of pre-existing inconsistent legislation, is the i.-encraiia sera /(11/1)US
000 d01.01 110 principle that "tat more recent, general provision will not he construed as affecting earlier, special
provision" ICOl t, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely. that an earlier,
specific lirovision may in fact he "overruled" by a subsequent general statute if the legislature. indicates. through its
language, an intention that the general provision pies ails (Dotxl c. 1 'erchui S.C.R.

1 27 The primary purpose of these interpretive principles is to assist in the performance of the task of determining die
i ntention of the legislature. This was confirmed by NlacItherson .1.A. in (tiraw,r .8fytoaors, at para. 42:

[ title overarching rule or statutory interpretation is that statutory provisions should he interpreted to give effect to
t he intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons or
aids relating to statutory interpretation, including the maxim that the specific prevails over the general (,..tcncr(ilia
1.4'ciPlibits non dcro!tunt). As expressed by I tudson .1. in Canarift r. f 17//faiff.y. 1 191-11 S.C.R. 3121(). . p. 239 ..

The maxim ,,,enerahrt .ypccialilius non elcrogant is relied on as a rule which should dispose of the question, hut
die maxim is not a rule of LAW but a rule Or construction and bows to the intention of the legislature, if such
i ntention can reasonably be gathered from all of the relevant legislation.

(See also Ctitt.:, at p. 358. and Pierre-Andre ('eit(12, with the collaboration of S. Beaulac and NI. Devinat. butcrptcltation
101' 10iS (4th ed. 2009), at para. 1335.)

1 28 1 accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the ET,-I
was enacted in 2000 and s. 18.3(1) of the ssas introduced in 1997. s. 222(3) is, on its face, the later provision. This
chronological victory can he displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3)
of the ETA. is a general one, in which case the earlier, specific provision, s. 18.3( 1 ). prevails (gencra/ia .ypeciu/ibus no,/
,i0H0f(011). as preciously explained, the prior specific provision does not take precedence if the subsequent general
provision appears to "overrule" it. This, it seems to inc. is precisely what s. 222(3) achieves through the use of language
stating that it prevails despite tiny law of Canada, of a province, or "any other law" odicr than the 131.-I. Section 18.3( 1 )
of the CC.-1. 1, is thereby rendered inoperative for purposes ohs. 222(3).

1 29 It is true that when the CC', f . was amended in 2005,2: s. 18.3( 1 ) was re-enacted as s. 37( I )(S.C. 2005, c. 47, s. 131 ).
Deschamps.1. suggests that this makes s. 37( 1 ) the new. "later in time" provision. With respect, her observation is refuted
by the operation of s. 44(t) or the Intcrprciation ACT. R.S.C. 1985, c. I-21, which expressly deals with the (non) effect
of re-enacting, without significant substantive changes, a repealed provision (see Canada ( ..-1110171C'y 0 1'. C(.01(07(1
Prthlit SCr1106' Relations Board t.[1()771 2 F.C. (d)3 (Fed. dealing with the predecessor provision to s. 4-I(C)).

I t directs that new enactments not be construed as "new law" unless they differ in substance from the repealed provision:

44. \\lucre tin enactment, in tins section called the "former enactment", is repealed liar tntothcr enactment, in this
section called the "new enactment", is substituted therefor,

(I) except to the extent that the provisions of the new enactment are not in substance the same as those of the
former enactment. the new enactment shall not he held to operate as new law, but shall he construed and have
effect as a consolidation and as declaratory of the law as contained in the former enactment:

Section 2 of the hut:riff-chit/on defines an enactment as "an ,,Net or regulation or (iffy portion ()I an .ict fIr r

',11 Section 37( 1 ) of the current ( I is 'tlinw,t identical to s. I I hhese pros out for case of
comparison. with the differences between them underlined:


