
Registrar's Stamp

COURT OF APPEAL OF ALBERTA

COURT OF APPEAL FILE NUMBER:

TRIAL COURT FILE NUMBER:

REGISTRY OFFICE:

DOCUMENT:

ADDRESS FOR SERVICE AND

CONTACT INFORMATION OF

PARTY FILING THIS DOCUMENT:

For the Applicant,

Department of Justice

Canada

George F. Body

10423 — 101 Street N.W.

Edmonton Alberta T5H 0E7

T: 780.495.7595

F: 780.495.3319

E: George.bociy@justice.gc.ca 

1703-237AC

1703 12327

EDMONTON

IN THE MATTER OF THE COMPANIES CREDITORS

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF ARRANGEMENT OF

CANADA NORTH GROUP INC., CANADA NORTH CAMPS

I NC., CAMPCORP STRUCTURES LTD., D.J. CATERING

LTD., 816956 ALBERTA LTD., 1371047 ALBERTA LTD. and

1919209 ALBERTA LTD.

APPLICATION FOR LEAVE TO APPEAL - JOINT BOOK OF

AUTHORITIES ON BEHALF OF THE RESPONDENTS

VOLUME 2 OF 2

Stephanie A. Wanke

Spencer Norris

DLA Piper (Canada) LLP

1201 Scotia Tower 2,

10060 Jasper Avenue

Edmonton, AB T5J 4E5

T: 780.429.6822

F: 780.702.4379

E: stephanie.wankePdlapiper.com 

For the Respondent,

Ernst & Young Inc., Monitor

Darren R. Bieganek, Q.C.

Duncan Craig LLP

Suite 2800, 10060 Jasper

Ave.

Edmonton, Alberta T5J 3V9

T: 780.441.4386

F: 780.428.9683

E: dbieganek@dcilp.com 

For the Respondent — Business

Development Bank of Canada

Jeffrey Oliver & Mary I. A. Buttery

Cassels Brock & Blackwell LLP

Suite 1250 Millennium Tower,

440 — 2nd Avenue SW,

Calgary, Alberta T2P 5E9

T: 403.351.2921

F: 403.648.1151

E: joliver@casselsbrock.com 

CAN: 25766728.3



- 2 -

TABLE OF CONTENTS

Volume 1

TAB

1. Companies Creditors Arrangement Act, RSC, 1985, c C-36.

2. Resurgence Asset Management LLC v Canadian Airlines Corporation, 2000
ABCA 149, 261 AR 120.

3. Century Services Inc v Canada (Attorney General), 2010 SCC 60.

4. UTI Energy Corp v Fracmaster Ltd (2000), 1999 ABCA 178, 244 AR 93.

5. Trilogy Energy LP v SemCAMS ULC, 2009 ABCA 275, 460 AR 269.

6. Canada North Camps (Companies' Creditors Arrangement Act) 2017 ABQB 550,
[2017] AWLD 4936.

7. Royal Bank of Canada v Sparrow Electric Corp, [1997] 1 SCR 411, 193 AR 321.

8. First Vancouver Finance v MNR, 2002 SCC 49, [2002] 2 SCR 720.

9. Temple City Housing Inc (Companies' Creditors Arrangement Act), 2007 ABQB
786).

10. Canada v Temple City Housing Inc. 2008 ABCA 1.

1 1. Wells Fargo Securities Canada Ltd. v Sanjel Corporation, 2017 ABCA 120.

Volume 2

TAB

12. Mudrick Capital Management LP v Lightstream Resources Ltd., 2016 ABCA 401.

13. British Columbia (Minister of Forests) v Okanagan Indian Band, 2003 SCC 71,
2003 SCC 71.

14. De Lage Landen Financial Services Canada Inc. v Royal Bank, 2010 ABCA 394.

15. Sarra, Janis P, Rescue! The Companies' Creditors Arrangement Act, 2e
(Carswell: Toronto, 2013) pages 190 and198.

16. PricewaterhouseCoopers Inc. v Canada (Superintendent of Bankruptcy) 2008
ABCA 412, [2009] AWLD 140.

17. Climenhaga v Alberta (Superintendent of Bankruptcy), 2008 ABQB 340.

18. Little Sisters Book & Art Emporium v Canada, 2007 SCC 2.

CAN: 25766728.3



TAB 12



Camt,-11 tilawNenient LP v. LM1Thitrewn kesource Ltd., 2016 ABCA 401 , 2016...
2016 ABCA 401, 2016 Cars,,vellAlta 2416, [2017] A.W.L.D. 737, 274 A.C.W.S. (3d) 707...

2016 AIWA 401

Alberta Court of Appeal

i'dmirick Capital :\ lanagement LP v. Lightstream Resources Ltd.

2015 CUr.r-lVeliAlLa 2416, 2016 AIWA 401, 20171 A.W.L.D. 737, 274 A.C.W.S. (3(1) 707, 43 C.B.R. (nth) [75

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

I n the matter of a Plan of Compromise or Arrangement of Lightstream Resources Ltd.,1 136/350 Alberta Ltd., LTS Resources Partnership, itiq6336o Alberta Ltd. and Billhen Resources

Mudrick Capital Management bib FrontFour Capital Corp and FrontFour Capital Group LLC (Applicants)and Lightstream Resources Ltd., Apollo Management L.P. and C350 Capital Partners I Respondents)

Thomas W. Wakeling

f leard: December 7, 2016
ludgment: December 16. 2016

I )ocket: Calgary Appeal 1601-0320-AC

Counsel: J.D.T. l'ino!-;, CD. Simard. for Applicants
I.F. Barrack, R.D. Bell, Bourassa, for Respondent, Lightstream Resources Ltd.

II 1). O'Neill. J. Wadden. for Respondents, Apollo Management L.P. and ( ;SO Capital Partners

Subject ( 'ivil Practice and Procedure: Corporate and Commercial: Insolvency

I lcadnutc

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Aliscellaneous
Dcbtor company \vas granted protection available under Companies' Creditors Arrangement Act (CCAA) -Debtor company was defendant in oppression actions under s. 242 of Business Corporations Act brought beapplicants -- Applicants alleged that debtor company's Milure to include them in debt exchange transaction thati espondent company entered into with other respondent companies constituted oppression Supervising judgefound that remedy sought by applicants, exchange of unsecured bonds for secured bonds, was not viable optionu nder CCAA - Applicants sought permission to appeal Application dismissed Applicants' position was%trUllOtit merit and bound to fail and this deficiency alone overwhelmed fact that issues it raised were of importanceH parties and to insolvency community -- Fact that granting applicants permission to appeal would unduly hinderprowess of prOCCedlligS under CCAA buttressed conclusion that permission to appeal should not be granted ----Debt-exchange remedial option was inconsistent with debt-restructuring scheme created be CCAA ,tad it wouldbe contrary to law -- CCAA did not contemplate ordering substantial public company to negotiate debt exchangeagreement with sophisticated investors that fundamentally altered their creditor status and adversely affects securityi nterests of others who had not wrongfully abridged legitimate interests of party seeking status change Damagesirwitrd would make applicants whole Application was form of jockeying inconsistent with Fundamental objectiveof CCAA - Problems that triggered invocation of CCAA presented significant challenges to debtor company,creditors and supervising judge and altering status of creditors in this critical time frame unnecessarily magnifieddegree of difficulty initial set Of problems represented - Remedy applicants sought ssas indisputably extraordinaryI n nature.
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\ 1-)\, companies Ior getmission to appeal decision that ten-icily sought be them syas not A ial)le optionHitler 't 0tt/p/t1/1(5' 'ret/ittirs . 17-0(pitt-etnent . 1(4.

Thomas II -. II'aleelint; .1..1.:

I. Introduction

On September 20. 2010 the Court of Otieen's Hench of ;Alberta grunted littlitstream Resources Ltd., one of the
e tpor ients, the protection is,ulahle to a dehlOr companA under the Cr~nrjnurie s' Ii cvlitws . I rrcun~rnrrnt . l rt.

Lightstreiiin is in\ olyed in other proceedings before the (7ourt oh()tieen's 'tench commenced in 2015. It is a del endant
i n oppression actions under s. 342 of. the Itisiness 1\ludrick 'apitill Nlanagernent 1,P, 1:rrintrour
( Corp and Inmats our Capital Group LL(', the ilpplicants in this Court, are the plaintiffs in the oppression»,C1.10111i. Fitch alleges that Lightstream's failure to include it in a debt exchange transaction that Lightstream entered intoi th Apollo lanagement I..P. and (iSO Capital Partners oil July 2, 2015 constitutes oppression.

Hie deht exchange agreement to which the applicants take exception allowed Apollo and CiS0 Capital to exchanget heir LS S,465 million in unsecured Lightstream bonds for LS 5.395 million of secured second lien Lightstrcarn bonds.I n addition these two creditors acquired an additional ('S 5200 million of secured second l ien Lightstream bonds. Is a:exult. Apollo and (1St) Capital held I...IS 5595 million in secured Lightstream bonds.

4 Nludrick, and Prontlkour Capital seek in their oppression actions against Lightstream an order directing Lightstreamt o enter into it security exchange agreement with them that contains the same essential components is the July 2, 2015i t-teement between hellish-cam. Apollo and (ISO Capital. Section 242(31(e) of the Bum m er , let allows the
court, if "it thinks iii", r to direct an oppressor and the oppressed party to exchange securities.

If the Court uranted the applicants this remedy, they would become the holders of secured bonds. [his status wouldi ncrease the likelihood that they would he able to recoup some part of their l 499,450,000 interest in Lightstream.
0 Justice Macleod. the supervising judge, decided to resolve the oppression actions Avithin the context of the CrittipunieS'Creditors ,I/T(///!Mnent :ICI proceeding. Because time was a commodity in short supply, the supervising judge opted forexpedited process that would reveal whether the debt exchange Yen-leek, Mudrick and FrontFour Capital requested --„Achange unsecured honds for secured bonds - was a viable option under the Companit,s» 'reditors Arraug-ement Jct.
I le concluded that it snos not. I le expressed his opinion unequivocally: "[Tjhe Plaintiff's are hound to Mil and there isno issue to be tried. ro grant the remedy sought would he contrary to law."

udrick and Frontl'our Capital seek permission to present to a panel of this Court two questions for consideration.I st. did Justice Nlitcleod fail "to apply the correct test for the appropriate remedy lor oppressive conciliar Second, didJ ustice NLICICOCI err in "I ttising the context of the (k •.\ \ proceeding to restrict the avaikthilitY of the oppression remedy
a manner contrary to law and public policy'?"

On December 7.2_010 I denied this application at the conclusion or the parties' oral submissions, stating that reasonsscald follow. These are my reasons.

II. Questions Presented

1 Section 14e) of the ('tin/pr/flies' Credihtry :In-unite/Hem .let states that "talll appeals . shal l be reetilitted aspossible ;Kt:.)1(11m to the practice in other crises of the court appealed to."

1 0 [here ss ns no contest as to the applicable appellate practice.



Ckpital Mariam:unlit LP v. Liqf itstream Resources Ltel., 2016 ABCA ,to I , 2016...
11016 ABCA 401 , 2016 CtirstyellAIM 2416, [20171 A.W L.D. 737, 274 A.C.W.S. (3d) 707...

I I If no statute stipulates the standard that a court must apply to grant permission to appeal H , this Court asks if
t here ,'Ire "serious ond arguable grounds that are of real and sig the parties." I I significant interest to 'flits is the principal11_1c:soon. It incorporates tour relatively abstract concepts - serious grounds, arguable grounds, real interest to thepanties and significant interest to the parties. To narrow the focus of the inquiry courts pose four more precise and helpfulq uestions to determine if the proposed appeal warrants the attention of a panel of judges and bringing into question
die ultimate disposition.  first. is the question a party wishes the Court to answer of sufficient importance to persons

Ill) ;tie interested in the proper and efficient administration of the Citmpunie.s' Creditors :Irruntuynent 13 or the
'orpor(uhnis . 1( t. 1 I or any other identilitthle segment of the public'? I There is a direct correlation between thel ikelihood permission to appeal will he granted and the site of the group al fected hy the resolution of the case and the

avilo ,of the impact on the persons affected. 
1 , 

• Second. will the answer to the question posed hy the potential appellantd etermine a :atunficant issue within the proceeding or the outcome of the proceeding under the o;i  ('reditors
1 /4-,ingcmcnt .1(1? ' Is it important to the resolution of the proceeding in which the applicant isa party? 

I"
If the answer

, :  
likelihood

t o the f irst two questions is "Yes", the appeal raises a sufficiently' important issue. ) .1-muck is the  that theq uestion presented by the potential appellant will he answered in the manner favourable to the potential appellant high
to justify; a second hearing putting the ultimate disposition into doubt _1 ond requiring the attention of a panel)f talres find counsel for the disputants'? Appeals are expensive and introduce delay. Is the answer to the question that

t he potential appellant presents for consideration so obvious that it can he said the appeal is frivolous? In answeringt his question, one must hear in mind that an appeal court will only set aside a decision of the supervising judge, if he or
he commuted an error of lave, clearly misapprehended an important fact or made a decision that is obviously wrong.
Parliament intended that "most decisions he made hy the supervising judge''. 1 It follows that permission to ttppeal willbe "only sparingly granted". — rourth. assuming that permission to appeal is granted and that the appellant prosecutese tappet( with reasonable diligence, will the time absorbed by the appeal unduly hinder the progress of the proceedingsl inder the Cwnpunics' Cr ..irrulivxment ../cf! 11(1

I 2. \n applicant may he granted permission to appeal even if it rails to clear all four hurdles, 1 court may exercisei ts discretion m favor of the applicant who has satisfied the court that the contested decision is clearly wrong despitet he Cast that the issue is of no interest to the insolvency community.
reetger from such a predicament.

Hut au applicant with a hopeless case cannot

J ustice NIaeleoci concluded that the likelihood a court acting judicially would grant the applicants the debt exchange
i emedv they sought was so IOW that it could he said they Were ''hound to fail." -»

1 4 Is the applicants' position that this conclusion constitutes re\ (tumble error tirguable? Or is the likelihood that a court‘, mild grant the applicants the remedy they pursue so low that this is a frivolous point?

Should permission to appeal he granted?

I II. Brief AnsNvers

1 (1 While I am satisfied that the questions Mudrick and ltrontrour Capital present are of sufficient importance tot he parties and the segment of the community interested in the 'groper and efficient administration of the Cruiipttnicts'
Crchmrs .1rivinsyntunt .1ci and the Business. Cur/'orations lot , the applicants have not persuaded me that thel ikelihood they would prevail on tin appeal if granted permission to appeal is anything but extremely low. I huveLoricluded that their tippeal is not arguable. Like Justice Macleod, i agree that the prospects of success tire close to zeroutd hat the appeal is hound lo tai l. In this sense, the appeal is frivolous. It makes no sense to Grant permission to appeall the applicants' position is hopeless.



t—ipit,11 1.ilcin,Rietiwrit LP v. Resources Ltd., 2.016 MICA 41) 1 , .10 N...
.1L116 AHCA 401 , 2010 CarsvvellAlta 246, i20171A.W.L.D. 717, 274 A.C.W.S. (1d) 707...

1 7 Jnstice Macleod hail compelling reasons to declare that the applicants' assertion that a debt exchange was thea ppropriate itimedy was "Iiiound to Did" Ordering, Lightstream to enter into an agreement with Mudrick tind FrontFourt 'apital on the same terms as those negotiated by Apollo and ( iS0 Capital would he manifestly unfair to Apollo and( ISO Capital. they had the lion's share of Lightstream's unsecured notes and were in a position to provide Lightstreami,rith much needed capital in return for an upgrade in their security status. that Apollo and (iSO Capital were able toe xtract a provision in the July 2, 2015 securities exchange agreement that prohibited Lightstremn from entering intoidentical agreements with its other smaller creditors. such as Mudrick, and Front.hour Capital. is evidence of their strongHu-ginning position. Nludrick and hronthiour Capital hare not alleged in any proceeding that Apollo and tiS0 Capital.I s entering into the securities exchange iigreement with Lightstream, hr cached my ohlioation they had to Hedrick and
mont!our Capital or Litdiustream. An order compelling Lightstream to enter into a debt exchange agreement oni he terms the applicants seek would unjustifiably diminish the benefits that Apollo and CIS° Capital would derive from'heir status as secured note holders. Their position would be diluted. In addition, the remedy the applicants seek wouldharm the interests of the other unsecured note holders. They have not acted in a blameworthy manner that justifies anihridgment of their interests.

l k Justice Macleod also was opposed to a remedy that would "impose debt upon Lightstream unilaterally", Counseli nformed me that in the current fact pattern this would not he the consequence if the applicants were ultimately successful
„ 

I
and they became secured creditors and participated in the credit-hid process. nut agree with Justice Macleod that,,ts a rule, a corporation should not be forced to assume debt against its wishes. Plus is a decision that corporate leadersaid not judges should be making. Corporate leaders have access to the relevant data and the skill set needed to make
decision that promotes the corporation's hest interests.

1 0 Ibis determination is reason enough to deny the applicants permission to appeal.

O ut (here is another reason that leads ine to this conclusion.

.An1  appeal would undermine the arrangements that were to he presented on December k, 2010 to the supervisingj udge for approval. jlhe transaction contemplated by the arrangement must close by December 31. 21)16 or a seemed'editor whose support is critical to the transaction will take other steps to protect its position. It extremely unlikelyt hat am appeal prosecuted by Nludrick and FrontFour Capital, it permission to appeal was granted. would he disposedhefore Decemher 31,1016. And if Mudrick or Front Four Capital prevailed on appeal, the supervising judge wouldh ip,e to revisit the issue. If the applicants' in-ailments convinced the supervising judge and they received their preferredemedv, the respondents would appeal. Introducing, this level of uncertainty at this stage or the restructuring processJr.ould not he a positive development considering the underlying purpose of the Compctiiiii.s» (1rcifiturs . lc!
t he successful restructuring of the debtor company's debt obligations in as short a tune as reIt011AIIIV possible. 1 `'t in satisfied that an order granting the applicants pc:mission to appeal would unduly hinder the progress of proceedingsunder the (on/panics' (1rty/iiiirs

I N'. Relevant Statutory Provisions

Sections 2( 1 1, I I . 1 3, 14 and 42 of the (1igiiiiirnicix' ( 'rcrlitory ,.1( I 1-cari, sonic in pint, ;is follows:

'1 I ) in this Act,

company" means any company that

Lot limil.rupt or Insolvent,



Hildrick Capital Management LP V. Licilitstream kusouireen Ltd., 20I6 ABCA 101, 20 1 t3...
LID16 ABCA 401, 2016CïirswellAlta 2416, [2017} A.VV.L.D. 737, 274 A.C.W.S. (3d) 707...

( r)) has connunted an act of bankruptcy ‘xithin the meaning of the Mi,//‘riiincu (Mr/ ///S0/1',7/C1' ,Itt or is deemedi nsolsent within the meaning or the frindi/iiHrig m il Pcsinictirring /, whether or not proceedings in respecto l the cowl-yam: lidve been taken under either or those Acts

1 1 Despite anything in the Bankruptcy and Insolvcncy or the Wintli -up and Rcstructuring applicationi ; made under this .Act in respect of a debtor company, the court, On the application of .iny person interested in thet witter, nine. subject to the restrictions set out in this Act, on notice to any other person or without notice ;is it may'e l it. make order that it considers appropriate in the circumstances.

HC L'in in 1 1. 1. 1,;( l, person dissatisfied with tin order or tt decision made under this et may appeal from theorder or decision on obtaining ICaVC ()I the judge appealed froth or of the court or a judge or the court to which thea ppeal l ies iind on such terms as to security and in other respects as the judge or court directs.

1 112) All appeals under section 13 shall he regulated as far ;is possible according to the practice in other cases ofhe court appealed to ....

Hie provisions of this Act may be applied together ssith the provisions of iiny Act of Parliament, (o- or thelegislature of ins pros- nice, that authorises or makes provision for the sanction or compromises or arrangementshetween a company and i ts shareholders or _ins class of them.

Section 242 or the 1311SilleSS (.01110h111.011S .1(1 is as follows:

212( 1) \ complainant may apply to the ('oust for an order under this section.

( L) i 11. on an application under subsection ( 1 ), the Court is satisfied that in respect of a corporation or any of itsl t i liates

( b) the business or .tirairs of the corporation or ans of its iirriliates are or have been carried on or conducted1 11 tt or

the powers of the directors of the corporation or ,'ins, of ils ,' Ill-Wales are or have been exercised in a manner
t hat is oppressive or unrairly prejudicial to or that unfairly disregards the interests oh any security holder iorjLieditor the Court mav make an order to rectify the matters complained

;) In connection with au application under this section. the Court may make any inter im or Final order it thinks Iiii ncluding, without l imiting, the generality of the foregoing, any or all of the following:

(et ant order directing an i.wue or eNCIIttlItIC of securities:



Lndrick C.Lpital i'danactement LP v. Li(illtstipain Resourcri -t; Ltd., 2010 2,CA 40 I , 2010...
(I010 ABCA 401, 2010 Cars),NillAlta 2416. [2017] A.IALL.D. 737, 274 A.C.IIV.S. (3d) 707...

a n order compensating an aggrieved person ....

K ulc 14.5 ( 1 1 ol the , 1//icrici oi ///r/. reads. in patL ns 10110

1 4.2( I I Fxcept as provided in this rule, no appeal is allowed to the Court of Appeal from the following types ofdecisions unless permission to appeal has been obtained:

( I) ;Inv deci,ion where permission to appeal is required by an enactment....

V. Statement of Facts

I. The 1)e13 Instruments

1 ,ightstream is tt litIht oil exploration and production business
challenges for it. 12

phe decline of oil ,nid gas prices has created

26 \ludrick is (it Securities Exchange Commission registered investment adviser. FrontFour Capital Corp is theestment fund and portfolio manager of (he FrontFour Opportunity Fund. FrontFour Capital Group LLC is thei nvestment advisor to the Frontrour Master hand Ltd. and other accounts. It manages capital for institutions and
i ndividuals. Together they hold [ TS S99,950,000 in unsecured Lightstream notes. Before they acquired a signif leantportion of this position, in the First halt of 2015. cacti of them carefully assessed the risk that I tightstream would, in the
future, issue secured debt. Nludrick knew that Lightstream, as of January 21, 2015. had the capacity to carry I'S S1.5
hilhon in total secured debt. Iti,tihtstrearn was the source of this information. I() NIudrick and Front hour Capital Ina&t he inquiries that thou thought were reasonable and concluded that the risk Lightstream would take on secured debt was
minimal. Fliev must have assumed that the likelihood Lichtstream would encounter liquidity issues in the time framei nterest \vas loss enough to Justify their decision to acquire unsecured notes. hi a January 21, 2015 conference calli n which N1udrick participated, Itightstream stated that liquidity was not a current problem and that it had no present
i ntention to restructure its debt.

Li2lustream assured the applicants on several other occasions in the bust_ half of 2015 that Lightstream did noti ntend to restructure its debt and that. if it did decide to exchange unsecured debt for secured debt, it would invite the
i pplicants to participate

ri

'1i I Ltd Lightsti earn not assured the applicants that they would lie able to participate ui A debt exchange tiansachonL i‘rhtstream decided to Iollo\y this strategy, Muthack and Frontl'our would hose sold their unsecured notes
I t A 1,1.01 It ',II-01111(1 the end of llav 2015. 

it

\s ut tolv I , 21)1S, \ polio and ( ISO Capital held I'S 5405 million in unsecured LiiMistrettin notes. this was
t unic than half of 14,111mi-earn's outstitnelliw unsecured notes - t;5 SSW) million.

30 On .lulu 2. 2015, lightstream, without notice to the applicants, entered into a note purchase and exchange
A Lucernent with s\ poll() and GS)) Capital. lhe creditors exchanged I'S 5405 million unsecured 1,ightstream notes forI '5 5395 mil lion secured second lien Itightstream notes and acquired tin additional US 520)1 million ni secured second lienI iuhtstrearn notes. Lightstream twreed not to enter into a debt exchange agreement ssitlt other unsecured note holderson terms as la\ ourable as those Apollo and (ISO Capital negotiated.



HUidr ick Capital tilanagiaruini LP v. Liiilit,itoiam I7nisotircu-, Ltd., 2016 ABCA ,to I , 201n...
016 ABCA 401, 2010 CarswellAlta 2416, [2017] A.VV.L.D. 737, 274 A.C.).N.S. (3d) 707...

1 1 Shortly idler Lightstream concluded its debt exchange agreement with Apollo and (iSO Capital, it info' 'neckt he ,IpplICantS iLit it wtmld he willing to enter into a debt exchange agreement with them. although on less favourable
terns, than contained in the debt exchange agreement with Apollo and GSO Capital. t NItichack and FrontFour Capital
declined to pursue this opportunity. They insisted that they were entitled to the same terms as Apollo and ( ;SO Capital
had negotiated.

1 1 In the l ist half of 2015 Nludvick acquired an additional I S $3(1 1111 I1 1011 of. unsecured notes.

1/. The Oppression .letions I'mler the littviness Corporations Act

\Vithin \vccU at Jtily 2, 2015, Nludrick and Frontljotir Capital commenced oppression actions against Lightstream
t inder s. 2 Id of t tic BlffilICSS ('or/orations ,

1 1 The applicants' oppression actions have two lases. They allege that Lightstrcam's failure to include the applicants inI lse debt exchange transaction to which Apollo and CIS° Capital were signatories breached the assurances aghtst reamt iiive the applicants. -They also 'allege that the debt exchange agreement between Lightstream„-\ polio and (250 Capital
PLirtners breached the indenture agreement that governed the terms of the unsecured Liehtstreain notes.' NI udrickand Froutlour ('apical seek as a remedy' an order compelling Lightstream to enter into a debt exchange agreement withhem on the same terms as that set out in the debt exchange ',Agreement between Lightstream. Apollo and (3.S0 CapitalPartners.

C. Companies' ('rerlitors .,liTan,txment ,let Proceedim;s

,
nOn September 20. 2iii Lightstream applied for and was granted protection under the ( 'on/pan/es' ( 'rod/wry

l i t . The initial order stayed ,'di proceedings ;Against Lightstream. except, tit the request of the applicants,t he claims by Nludrick inch Frontr our Capital iigninst Lightstream in their oppression actions under the BUSNICSNn.

\ subsequent order directed that the applicants' actions under the Bminess Corporations :1(1 would be resolvedtinder the aegis of the C011114111iCS' CrCiiihIrS .41T(111;01101( .10 proceeding.''

17 i tAhtstrctun iisked the Court to determiners [-tether there was any merit to the applicants' claim that they were entitledt t) remedy ordering it to enter into a debt exchange agreement with NI udrick ,and FrontTotir Capital comparable to the.lulu' 2, 2015 debt exchange agreement it had with Apollo and (350 Capital."' Lightstream asserted that the applicantsliad no chance of succeeding. If the supervising judge adopted Lightstreinn's argument. the need for the parties and theA utirt to devote more tune to the oppression actions \multi disappear. (liven the looming war-end deadline. time hadbe used wisely

h i a NOVernber 25. 2010 decision Justice Nlacleod dealt w th two issues rinsed by the applicants' claim thatt hey should be accorded the status of secured creditors, like Apollo and (3S0 Capital. The supervising judge acceptedI lse iii ailment of udrick and FrontFour Capital that a court exercising jurisdiction under the Conipunics' Crcc/itoryIrrotTc/itoit /1(1 could invoke the power bestowed court hearing an oppression action under S. 242(3)(e) of thePi/xi/hiss Corporations ,10, provided that "the remedy serves the purpose and scheme of the Court's function under the'C 11 I".

LAI Justice NIncleod then considered whether there was sufficient evidence to allow nn adjudicator to bud thatI ightstream had oppressed the applicants, and if there was, to aiii;ess the likelihood that tin inlimhcAitor would hold thatt he securities exchange remedy wis appropriate. I le undertook thus assignment on the assumption that the filets on which



,40dJ ick 41,i0it41 LP v. Liriliktream 1)10]3ource -, Ltd.. 2016 AL3CA 401 , 2010...
,'016 ,AHCA 401 , 2016 CnrswECIAlta 2416. [2017] A.W.L.D. 737, 274 A.c.w.s. (3d) 707...

A Iudricl< and 1:1-ontl:]MliCtipital based their claim for relief Isere (I le.' l le also took into account lacts that c.eu'e not indispute. [he supervising judge adopted the same analytical framework used to resole ;11111111dr\' judgment ,' 1171)11e.dtiollS
tuler r. 7.3 of the ,I//,erTu ()/

l0 I reitt list some or the facts that fall into one or both of these categories to nice rotne indication of the fact patternt hat Justice Nlacleoel had before him.

First. NI utlriel( and Frontl'our Capital "were aware that a selective exchange transaction w;is a possibility" and
[thevl were nervous about ti potential debt exchange. they could have sold their position." • i t

12 Second. there ),v1.S, 110 evidence that general commercial practice precluded Lightstream from entering into it ,;CICellVe.
icht \ci dtwe With ,\ polio and GSO Partners.

i t l'hird, the size of the upplrcants' position in Lielitstreant's unsecured debt cave them direct access to membersLichtstreant's executive team. rhis access supports the proposition that Nluelrick and rrontl'our Capital couldI e,isonablv expect that Lichtstream would not mislead them on twitters that directly 'elate to the welfare of their
nisestment. Liebtstrearn repeatedly assured the applicants that it would not exchange debt on a selective basis.

1 1 Fourth. Lightstream believed that the terms or the indenture agreement did not preclude it from entering
lino selective debt exchange transactions. t While the applicants claim in their oppression actions that the indentured ereement precludes selective debt exchanges, they never communicated this opinion to Liehtstrearn before July 2.'015.'

1'5 Fil th. sometime alter July 2. 201 , i chtstream offered Mudrick and 10-ontl'our (0ipilal the opportunity tot heir unsecured debt for secured debt. on terms less favourable than those cranted to Apollo and C1 () Capital
Partners applicants rejected this offer, insisting that they were entitled to the same terms crusted to Apollo.

to Justice Macleod concluded that a trial was necessary to determine whether the applicants' expectation that
Lielitstream \\Jould include them in any debt exchanee was reasonable and whether Lightstream had oppressed the
a pplicants. Ile must have concluded that the position or the parties on these issues was not sufficiently disparate to1 1.1'1.11V a determination one wily or the other.

Nonetheless the supervising judge undertook the second inquiry what is the appropriate temedv on the.-;;Iimption that Lightstream had oppressed \ludrick and hrontl'our Capital. Justice Macleod asked whether ;_t. court'L ing ludiciallv to ,,ichie\e the purpose of the C(tinitrmicy' Crcd/wry Iv/a/nee/new . Ira could select the debt e \CIlatilICi emedv the applicants soucht„Justice Niacleod concluded that this remedy V.-ati 1101 a \ itihle option. I le stated that "Mlle
I'faintil ls are hound to fai l„ u

\nal'ois

I. The Court of .Ippears Gatekeeper P Y WI Important Role

- 11; \n ❑11 -)plicant for permission to appeal must convince the appeal court's ].].titekeeper that an appeal is appropriate.
The rationale for the Gatekeeper's role is set out below; 'I

N it escry l it leant who \\,111H 1.0 dppear heCOre ;ill upbeat C01.1 1- 1. has a I'L,1.11. 10 such ;1 (_'1•Ce11111!"..Function  IS bCtilt)\,\ ed 011 ',11Tedi.00111- 1.ti 1.01' tiCs erdl ,Lr.00d reasons. First. an appeal may he inconsistent with the purposeof the statute. txpeditious resolution may be more 11111")O11.1.1l1. than ()Het- Second, legislation may, in effect.leclare that other decn;ion makers are in a better position or "1 el101.hdl 110 1I1011 10 stake dee1;;.1011;; so that thei i;k unfair or 1111 .1 11S1. result Will he embodied in Well" work product is stif ficiently laity to justify denyine appellate
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ievv. fhird, the amount or the subject matter under dispute mast 001 imtily the dedication of more state andp i [Lade resourcet, to the dispute.

litw second factor Instils Mg the gatel:eeper function is engaged ss hen an applicant seeks leave to appeal 0 decision
made under the ( jeniihuutust (jitcdirent t Irrangcmc9its t it". Justice Blair highlights this when he stated in St(tice 1//I'  '-1 1101 "Weave is only sparingly granted in 2. [( 'entptinic.stt (jr(v/itors . I rnitneniclit.s .tIctl matters because et their 'Fetal time'I S ntimic and because 01 the jgenerally discretionary character underlying Of 111C orders made hy supervising juellt.esi n such proceedings".

P. The Permlysion-To-Appeal ,S'tandaril Containy a .1Ierit-Based Conwonent

'0 ellective screening mechanism reduces the likelihood that appeals with very losy prospects of success enter the
t ppeal ,tretim.(tolv appeals that display the merit-based component pass through the screen. I  process escalates

t he reversal rate I Ind Lalidates the devotion of the extra judicial tincl legal resources to this class el apt-teals and the
I t teinKition of the principle uC Finality tissociateel with July court decision.

I 1 11C juri pruelence governing permission-to-appeal applications 10 civil nitlikes, including those tin/I21" S.13 01- ilIC( ',.,///V(////C.S' CrC(//inOrS .11TtingellIt'Ilt lc( requires flin applicant to convince the gatek.eeper that the likelihood the questionpresented for resolution by the applicant would be answered in the at-Them-it's favor is high enough to justify delaying-the ultimate disposition of the isan under review. The prospects of success are high el-lout/11 if the applicant's position isonot frivolous. 
\t
A position is frivolous if it is not arguable.'' :An appeal is Irivolous if the likelihood it well succeed is

t remelv lest!. jj It makes 00 sense to ask an appeal court to hear appeals that are frivolous. '9

flis is not tut onerous standard. °0 But it is, nonetheless, tt standard that an applicant must meet.

(2. /he .1p/i/icunts' Pros/wet of' Success on .Ippeal Are Too Low To t t 'arrant Grantio,{ Then: !genusston to .Ippeal

fo sav that Justice Nlacleed thout2lit the applicants' ttrgurnents in support of its delat exchtmee remedy \vere notcompelling is an understatement. Ile, in effect. held that NI tielrick and OirontItOtir Capital had a 1101)CleSS Ca,,C. I Its precise
v ()ids "[Tlhe Plaintiffs are bound to fail." 'j j2t

I Justice Macleod clearly explained why he held such a pessimistic view of the applicant's prospects of success.I gree with his assessment and his reasons

barst, he held that the debt-exchange ten-lethal (Viol] \vas inconsistent with the debt-restructuring scheme
created by the I teittp(mics' Crc(iifers , Irruiwcincrlt , 1( t 

t 
Ind that it "would Ige contrary to law". Hie , doesnot contemplate ordering a substantial public company to negotiate tt debt exchange agreement \kith sophisticatediigesters that fundamentally ,illers their creditor status and adversely alfects the security interests of others \vim havenot wrongfully abridged the legitimate interests of the party seeking a status change. It \You'd undermine tt central tenet,(f the seCtifitV }-11.010e()1 in  III Cana/la.

file debt exchange remedy would adversely affect /Apollo and CIS() Partners and other holders of unsecured
Lightstrettin notes. It would dilute the secured position ancl (11S0 Partners. And it would reduce CV011 moret he likelihood that the other unsecured creditors wool/I be in the money. :None of these cocreditors engaged  in anyOltunewoi thy conduct that Inn ined the applicants. [here is no valid reason to impair their posltiuns.

Second. tt damages ‘t t\\ ard would mal:e J\ I udrick and brontbour Leda] tv, hole . [hey claimed Il /tt theyncsrr mould have ticquireel Itightstrettin t s unsecured notes or would ha \.e sold their unsecured notes in NIttv 2015 hadI i t.thtsticain not tissuieel them that it did not intend to enter into a selective debt exchange transaction. \ damage ttwaid
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'Ai l' place them in the position they would hive been in had they held no Lightstrcam bonds as of .fuly the datan l lha debt exchange transaction between fightstream. Apollo ;Hid (ISO Capital, ;in avant which devalued \ludriek andkrom ) ola. ( apitafs Iddilitstremn holdings. It should not he difficult to measure an appropriate damage award. rquallynutessortin a d.tinage award does not harm the interests or Apollo. cis° Capital or any unsecured note holder, I!gat that the applicants may he unable to collect a damage award is not a relevant factor. It is extremely regrettable,but not raleAant.

Third. Justice Macleod considered the application by NIudrick, and FrontFour capital as a Corm of jockeyingi nconsktant i\. ith a fundamental objective al the ( 'on/panics' Creditors irrony-cmour . 1(1. The problems that triggeredha invocation of the Comornics» Crcr/irorr .117w/igen/cm .61 present significant challenges to the debtor company,creditors and the super\ isnig judge. Altering the status of creditors in this critical time frame unnecessarily magnifiesi lia deuce of difficulty the initial set of problems represents. Elia stipervising judge cited with approval Justice Farley's
datement in id bix/kr/t ). // 1',/rti/cr /./,/ , ' Witt "the intention at the Cr: \.-\ is to prevent any manoum. ers forpositioning among the creditors during the period required to deA clop it plan and obtain approval of creditors." Justice\ lacleocfs opinion is consistent wIth Professor \\food's admonition noting that "it is necessary to maintain the status
,l iii and preVant parties from eni.laging in manoeut ers that seek to undermine the legal position of other parties". 

,
acknowledge that NJ udrick and FrontFour Capital first put Lightstream on notice that they chinned this form of relief int he oppression actions they commenced in July 2015. But these are not proceedings that named i\pollo and (iSO Partners
as defendants. l"" flies are the ones who stand to suffer the most as events have unfolded it tins remedy is granted. Inaddition, when the applicants commenced their oppression actions against Lightstream is not more important than thel ast that they pursued their remedy claim after .ì•iciptember 26. 2016, the date of the initial order and the start date of anew regime under which die creditors and the debtor company have .i. brief opportunity to ranch an accommodation ofL antlicting interests. Again, I agree with Justice Nlacleod.

'I Ilia applicants base not convinced me that the supervising judge has committed arty error at law or made a palpabled ud merricling error smith respect to a factual determination.

The remedy the ,applicants seek is indisputably extraordinary In nature. HI I .tin not aware of ,'Inv case in which agond eXerCISIW-1, its jurisdiction under the Comihruitw' Creditors' Arrinigcnicut has ordered a public company to enteri nto a debt exchange agreement with sophisticated investors who have positions in the debtor company measured m the
h undreds of millions. 

10
-
'

I  have been Mstances of courts discharging their obligations ender the Iill,S111C.V.S' COlportair)11,1' ordering.1alendants to enter into agreements that formalize fundamental undertakings that had served as the fotmdittion of their,
mesa cases are not reinatelv comparable to the tack in this proceeding.

1 ant conmletelx satisfied that die applicants' position is without merit and is bound to fad. This deficiency alonecrwliclins the fact that the issues it raises are of importance to the parties and to the Msolyency community.

I v detcl inination that granting the applicants permission to appeal would unduly Hinder the Of the()Ceedineti Under die Cr)//// ///it'Y' CrC(//t0L1', 1 /11///t;CMC/it IC/ 1 -nntre;tia`; 111V conclusion I llat paimission to appeal shouldnot he LlralitC(1.

N II. ('inclusion

o4 1 ha application fur permission to .ffipaal is denied.

m iS \Allan a court d ,asked to in.ike an important decision in a tin-left-me that is incastneti in hums it. of necessity, relics
heavily on counsel. I"1 Counsel provided.' much needed .issistance. \VIiile it is always desirable. it is especially so in real-mc  that counsel precisely state the question presented for the courCs determination, formulate the .inah,tical
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I railetvorn (RR tthhlic5, in;t1s46,111 the rciccant 1 /Icts. ;tad explain. in stinilnarH ratil tion, ullat Ills or her client v/itnts andlas /3r her client's interests ;Hull rrevail . 1 (iaknoxyle(Inu the Hun quality or counsel's \.t.rilten an(I oral ingurnents.

Ipp/id;dion

()1nolus

.1 a(tinpiiip, that i3 insolvent "dclinar conTany". R.S.0 1085, a. C-4n, 21 1 100

R s 4000. c. 13-0

clur to Hludi lanaeomont I I', I a III 111" (..',10;r 1 Coap and lirontl ( pi tol I I P aoIleuR .21e ;is 11utlrickJ ittl 1 a ontliour ( apuLl.

\ . 1otti (talon must ho an IlL11111,2F. . 1//,crt(1 Tri( r.wrry Rrunclics. r I ;WHY." If!,crtri I '1H 6.1( AIL( () I'S -0.); (.'01',), 1'61 11 \1. \\ R 1 -.6( Alta J, 10n. Sae .11(a) .11/rum y brIci(crru Propertics Lt,L ( I0`)- 1) 1 R((k( (Ont. C.,H dHclution nutst Ire exercised itichualk4R; C(//npitei/ ( 6 Iloi/((d, 1 10471 .\ C. '13.3 /1'.K.I l l.. ), 77n ("Ho discretion . is a judicial dit(oroi l on"6 rae r ( 3;(0/0(e, ( 1 11-7 . 1 1 1)'.6H W R. HI
(LI \ (721 C. Ilus diserotion is not one to let exorcHod ;a-bur/Rift: it must he exercised iu icially, that is to..R. in accordance wIth established principles, ...tad in relation to the Facts ol the atisc"1332. 0,/6/.// r hSleidaad Rita/ ( 1,;(//u I.I )11S1 \ I I (Now South \\latex S.C. '1.105; ( 1008). 103 C.L.R. 72 (Now South Wales S.('.).96 ("3\ 'though the statutoryetion is broadly stated, it IS not unqualified. It clearly cannot he exercised capriciously. Importantly. the discretion intuit Ha3Rercutod judicially in accordance with established prinuTle and nictors directly connected with lita liti(aation") pur Merit/gill

I S dclnt,ed in s. I let21 t,t the ir ristite\s• orpirartoin .1(1 merits a share of any class or ›,C1-1'2.S 01
or &I,t (, 1 ,11L,,itIoli ctf a Lorrguation .1 11(1 includes a cei tuftaitie u‘glencing itualt it share or debt ohlitttinon"

'01n H131413 Ott ( \ Ita. (,) 13 ). 92

( 60(/(/////2\ ( '/-/ (// (//g ;mg( mom I(t. R.5; C. 105 15, a (4-40. s. I 3

\ pplu_,I6on ror Perinnision to pheal ol \ ;Hid Prontliour (apil~tl.

S

1 0 1/7,c/ fa /\>.://c Mtd I 2-I/2010. r. 14.5.

( ,((/,/, /g/gi Imper,L111,>((jils nl ("( volihy (0 r. LM Ilin117( I:17C) LI(1 ,\ ii(' ,\ Auld, r pdi
(;,h /1/. \ I 'S (. \It'd (' A 1. & laud. 15. C0(1 11), 1 1 ( 13 R ( 16) (.A C H 1 I)3(LI- itnI5eis)

ti t ,e // Hop. '01') \13( \ 1)1 / \ C \ (lt pitra (Llitinthers) (the l inrt l iti pranciple mcounües th,u thorc is inherent1 111(3 1 11 ,1 11 al tain,r1 01311(21,11 clotor 111111M1011)

//0,/,(TIRi Ihrn1, ol l'oinmenc 016 \1•0'.\ 21 . 1:HILL(' \ 1. 0 ("Will:H.11LT Illt2Lppoill is prgim';i; fainul itol ious not iiit.olotH) & l_dtrrhu Or/ ttlt (;// 11)(0 Hp( H - Hi tit H ( 'no .3 ). ( 13 14, 141 11 1\ ( . 103 6_11.iiitUer3, 1 1"Wliel licr the appeal is pruna 0///e meritorious. or. tt hethur

R.s.(H . 2000. a. 13-0.

(int,11,111 1_1(1. I( Lancina/ Ltd.. -111 16.Ali(' \ 21 (dm iii llui t) ("ri irury he that( disputa 'Ault (_raidir molt toad usa tee', aloes raie issues 3"/Inch (ire tuttettled and Halt nt is be of signilictinLe toRic i,pat tac5 and to t lic induLtrics :,.Inch tialRe these so-called "poxate ro,1313," on Clog n land in Noi Wool ,AIherLOU 43Ir(0/ (II (6/x iti//, lie, 2010 \10'.\ \16.1. ' 1 7, COIL 1.4 C 11 14 /4/10 06 ), H 11 /1 . (' A.). Hi! (cllo wiber,) Clj i j ,/,
n lerprelcd broadly to utclude not 1011\ the insolvency practice but We industry intalbite /ha claimant")
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I rt ltl (AIL,
]],]// /,', , _'01 (, 319r A I2') (,31 1 ,1. ' 2(w o.

I ;l' rty (,-it Lrd., Pr 74'0; .\ \ I 3'7 (Alta. Cc\ .)."' 13 k 16: (_11)(C), I t ( 11 IL. 041111Or, (Alta. (.A.). 103 (chambers)\Vhether the point rinsed is o1 significance to the action user).

l '000h4100 110/11 10/ !funk ol I'ommorcc r. LHJrrirI1Iu Eno Ltv Ltd.. 11 16 \ \ 1i/0,1y odti c Ltd l.c. -:()01 ,\ \ ('..\ .). .y lb, (2(1(H). -1-4 11 k. (410/ ')0 1/1144 C 103 f(.1144nh(24-,4 ("Whether thep(nilt (,1 aiunlicaucc to We 1011( 1"),1], finch(dc r ri/((iButon Poh(c ,1'orrNe. 'HI \ \ ] \Ita. C A 1, (('); [2(114[33 \V It ( ( A 1. 2- 1 (Lliiiinhei 3( ("Does the le.solution 01 the the (leteinun,ition ( il the 0101115 ()1H ie • Ipioccednii]I l II nut. there. is no IBison t0 le3ol\ ]. the . . (inestion"1

MBCTO Liptini0 R, 'HI -1 \ \ I (:A Ito. (' A ). (Lli inhers) ("there lutist io tis kind ;1621_1 ,0111c 1pr610 appeal")

1 11,2 cit2 1 1011 is ',Isti,1117 out His 1,say. "\Vhether the nppcal is [11171(1 h011' MCI-H.0110LN Or. 011 (. 11C other hand.. soother it IsH 1]. ohms". 11,11111 (Momori. 1•1 0/70anc0 1:1Icrtv 1.111, 2.016 .1. 1',( 1A 21 (;Alta. (0 C. 1 1 ILIIL1111111101,11.

r.11,/„. r. 0(1,0(7. 12.0021 [-\\.'( •,\ ( v Inc.i , 1201121, (20031 Q,13. 0',1,). 333 ("1 he role in L,ii/d r.I forry/i0// [admission of frcsh c‘idence on appeal] is an example or a fundamental principle of our 001011100 loss — that tho01110(.11110 of litigation should he final") & Travis v. 1) C .1 OrorImml poor Jul.2111(; AR(-;A (1 I I I ("It is in1 1100 puhho interest for disputes to conic to tin end").

( 'uomimn Lnpirrcrl Bank ol Commorto r Emloramo Encrity Llrl.. :Ol t) liCO3 I17 1,31to, (0.,3,1, 1, ].) hainhters) (" thei p(1eal iirnm] hair meritorious, .. scltcihcr it is 10\ ohms) ("Whether the appeal /0110(1 /uric 111C1-1tOr101IS 1101 IF11. 010117"/.;1'1)"11' (0/ d (;us Ltd, Rc _11.1 1 1 1 I (A114. \ ID ;S:=. 1 (11 (_Ifni), 44 ( II IL. 1-11 111 1)() (Alla C.,\ 1, 101 (Llimul)crs).
( B(/]0,/ii hpotio\ Inc, .1362 Ali( \ 6\ lift C .1 1. (I 20 ("In 10710\kin0( a 'C. (10c1q(141 01,1 511)015Bine tudee, the4,1114,11 (I of 10\ le],], of correctness applies to errors (,Flaw 11Bit-table 11171 01011110111;_; error applies to a stir ervising Judge's1:OFC11 .1 of (1 1'a:101011 01 1(1141111111 of Taut") & Liberty 0// & (110 Rc. 20113 \ ,3 1 5S (Alto. , \ 21); ( 1001). 14 (' 13-R.\lt,t (' ,\ 10-1 (chambers) Ca 'supeivisine_ chandlers India: under the (VA.\ should he ([forded consi(lerahleheir decisions will he interfered ],71111 only in the event of IIIII-C1150111111110 11(22S, 011101S 111 11111111C11)1C or manifest 0111'15").

I 3,00kr Rrivr (1(10/ Ltd., R, 1 1'1011). 217 A IL 126 (A111/. C'..1.1. 141 . Sce 111211;21;111y /i01'(/7///;" I'. Edmonton l'oli(o .S1crucc. 211 1,-1-1;(' \ I(,1 16 0 121) 1 .11 \\/.3V R 2,) (Alta. 200_61 (ch.,..mihors) (the. architecture of an 0nticunent ]],]]]„cssiens decision inalcine 11;211/011111111111V to (1 11forcnt fora reseals the limited role 4,01110 007151011 1111:111,CrS).
10o110 Inc.. 10 12')11', 1, D 1, R. (21 11) (Ont. I'.:3.), 374 itic Vrtron, Lomc /1 Corp.. 10' r. l 'r) 2 1. C.1 20`• I li L. (14iinhc4 1 1, -272

(',111,0/1110 Enporml h'coll, 01 ( ommorr r. 1I0l11tinr1 )tv Lid . :( 1 1 11 .31i( 1.3 21 - 31ta. A.).'' k111111111L11,,) cC 1_7/1C/ /I' 07/_0 1; _AI(( 3 1 1- ( ( \ .3,), 1 (), COW) 44 I; 1: I Hi) '1(, 1,1111. C..\ I. 10 (Llidinhei];) C \VhetlIcr tht]17111 nodal', hindeir the pro]ne33 ()I 1110 ii0t ioiC1. It is not ol- „ ions to Inc how 1 111`, 1,11,1 question 13 In 1011)11:71 101 1,1c 01 111t_111,11 (1 1.105(1011. It 111t1 1 1(11.1U211 a \ ;21 1. xp,nate C011,,I2C1 ,111011 In 111;11,1 111.1. 1. 111", 1 1701-5.11 10h, 1 ,)111 110; ,11;;;»2. ,1 1 11;:l 111,11 the\],er to the yuc,tinII is 1111111111101 1 ;1111 . 1 11;' ;11100011. 111 ",01111L" 1,((11,0 10". 111,/5 ;so (1 1110,111 C of 1110 11,1,11C.

1,1110 h Lund 1_,T,1 .3',1011croll ol Pish (/110 C o/UarI ; 1),:voloplocnts Lief.. 11) 1 1 (.111a. (1..1.1.' 16 (7)1,1011701510/1(011/11/(10(71/11/. m011101 Encriti. Coy ,110111tor 0/). 11110' :3111';315- (,\11a, C' .3. 1-[41 (1411111 )c 1,14 1, 14. Lows].R (:311,1 1' Clitinher 3 1 ), I0i-IP1 Contra, 1 lomlno 1-mc+t 1111 , 10'. 211 12 (.1( ('.A (,(,1 (L .3 (»lc 1.'1 -1 ftlid0ilicr-. 1 1ilic,,li lt held 111,11 ”,111 ;11 -1()11L1111121 f(111110. to ;2 1,11111',11 ,1117 0110 Of 1110111 v,, 11 11 result 111 Iismi,snl of the Application") 322c ilenehtllyI , 1) 0 j of ,3111 3 (l it (,311,1 3---(1

I 1+ (, 0 11.'1v/tor(71( 1_11. I 11 i } 1 3130.\ 102(:311,1.('..3.),'; I() 124) 1 It.,711 l' I 1]'. (Blo I '1 ( (' .3 ),1 - (clutinheis) CI)iiine Justice het \\'0011 ilic 17,11 1 10s is .11wit],', unpoihince'
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1 11C , )1 11-CHI011 are aeannl Lightstreann AL. Pinos. antis el lor Atudock and l i t ( 31003[1. stated in his otalu t -wins:nuns. 1. 1131t tt cocrettitor caniu3t he sued in tin 313piessi3n action, lint, as \lr. AV ',elden, counsel lor Apollo tand (HOCarlini, tuned. the applicants hane not commenced an actiwI totimst his clients tillegine that they conspned with I I'Jlttsti camI narm the applicants. Lightstrettin's position helore .111,34ce Nhicleod em-.r, that it entered into the delta exchange agreement\ polio and (;SO ('apdal because tl was m LiglItsticairi',; best interests to dn so

'01 r, \ B(213 i,(» (:Slta 0-13 \ pollo 3013.1 (;SO (Smital, as 31 result of their 3)1310id tions tinder the .1u1s; 2, 2015 ,;(232,31r01e,33.ehantle agreement smith Lightslre3im. had purchased an additional I'S 5200 million of secured Lighlstrettin hands. Ibis ernsv elcome fie\ elopment from I ightsticain's perspective. It needed the cash. If the super\ king ;tinge ordered I ightstream to enterI nto a debt exchange agreement \\fill the applicants ha\ ing the ̀ ;',1111e key lectures as the Ink 2. 2)11  tigreemenl, I tgltitstreamc ould he forced to assume inore debt. Phis. I believe, m3,3is Justice \leLeon's concern,

hhe alit-hid process has these features. First, because efforts to locate a purchaser for the tisets of Lightstrearn 'A1111111-1pay an U11101_1111 that \VOLIIll equal LiglItstream's obligations to the lirst lien lenders hided, other protocols nere in place.Second, the lire) lien lenders line agreed with Lightstream to forebear from exercising their rights and remedies arising fromI ightstrettin's defaults under credit 3tareement until 2100 p.m, ('algarv time en 1)cceml,er 31, 2016. some lenders havemdeed to pine ide new revok me credit hIcility \\nth ;n1 nguregate commitment el L3113 5-300 million, these proceeds are toe used (c) stav nit I itilltstretim's obligations to the 'list lien lenders no later than Deeenther il, 2010 Fourth, the secured,An tii el hen note holders met)] pornte "Lieelit 131c1 Co," Credit I3id envi l l acquire Liglastream's assets and. in exchange.t he secured '>econd lien notes emtll he automatically canceled, Credit tid ('e. \vat issue to secured second lien note holders a pro[ ant number oh common shales in Credit Bid Co ,As a result, C redit 13id Co. will own ;mid operate Lightstretuu's 3tssets and1 31 1`;117tiS ,' 111(1 Liehtelre im W111 ham e no assets or active humaness. See Affidavit et, Peter I) Scott s4vorn Septemher 21, 2010

lonu /ur<snnm'ett lid I' i\CCrRlic In( ( 19'7 1 ) I) LIZ. 141 11) Ihl IOnt. C A ), 1911-91 ("the I i i;11 10e112c ‘,1-wi l lel Het] substituteh is inn business nidgment tor tlitit t,L 111',111',ILICTS, directors. of a conimittee . Indeed. it \u)ti lel generalh, he impossible torlam to do so, IcirLtrelles ol the amount of e \nelenle before him. ... In short, he fines not (,non enough to malve the 1)usine,,,sleeimien required").

See ft't.. Wood. Bankruptcy and Insolvency I mmv 31 1 (2009) ("Courts 1130,e consistently maintained that the purpose of43230-03aurnig lag, is lit provide3m insolvent dehtor with ,' t ill-1111.1AI but reasonable peMed oh time within which to develop a plant r proposal and to put it I clore the creditors tvho must then decide to accept or 'elect n'')

K S ' I0S5. c

R.S 2000. c. B-9

\I na. Peg 124/ 2010

II I lev smtement di tigns 3m the flirt 3 'auto utsina Judge took into thscount !or the pm posl'
I 1:11H(I t',UYI Ll /I11( ,N111a11\. d these facts :016 \13013 nit (Alta. O l3

I I 11[6 \ 13(‘)1$ rxi-1 (-AIna. (2
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Slinlindry jil(enlent is n\snll(ible II' the nloving partds p()silmn is tin(issallahle. A posttion is Himss,111(ible if the 01()%111(_(- party1(;10»isects 01 (4[1:cess (He sery hi(111 and tl»)se lhe [1010)(os.01,2. r)(lity vuv 11 111, 1eLl (11s1), its i ll the stleneth(11cir 00,d1.1))11`, r es,r 1/0/ ( "f )r ) [,/ li i ',/int,11 lur.. \I;( \ ::)1) (Alta. A ), q ( 11 1 H, -N, N,\ l. -",-; I ', -1u Inn r 1?,, 1 ()hi/ /1,1(10/.1 Inr.. 2.)) 1 (1 \W -.,\ ( (' )., « I I I 111-; ('(.)urt
1 1'21J "1P : \"(''\ ('\"d" ( 21): (-'1)1 1) 1 R 1 11 11 1 1'2» \11 11 , ( t!uit "Humu„v))1(H111)2H, i. . n1) 1 )) 1 1 1_1)11) 1 1 1 1)`111.1C11 1)_'(1 )))1 1ICIV un l in: 1 1)1,)1)) 111)11 1 11y C1Idt:linn (1 1`,L1) -))1,) a 11 1))1 -qc ) )))) ic. l I Ic ))111)))',H,I) 1),

)1)1 1 111 rrr 1 1C1)211C111, ))) ).:))1111,1111111,11 11)lt 111 11 1 1 1.,'1H101.41 iI `.1 1 1 1 )))11LISCCI 111 \ 111 '111 ." 3rc Ilk() ̀ .;(),((( r ((,1,1)))) ‘1) 1 lj( \ I (I!hl ( 1.'~~ r ))) 1 ,) ( ( )1111 )(i))( () ) \\))11(.)) 1 111))) i (" l he 111,,11 1 -1))1 1).1 tlle 1111 ,',111 11: har i'.'`, 1)/( 1`)IiI))11
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ti

)

1. 1 1 1 L3, ,11 1 H ] (t ie), it the compdidin.e ,tcernAlls nl the 1110‘, IIIL! and nnnmu\intt pnrts3 pu,L,H1011,•; th;tt(.1e l i l,eliht)()tI the ino]du]] pdity's po]ation atll prevail 1 ; .'rester than the 1 11,ellhood that the nounil”.1110 party'sho]illon ]). 1 1 1 care the dab' 7) I o 111v mind. -wi th:lent dhpal the rhnokil: position is al le,h- t four time] molel.elv to 1 -)1 ev,n1 than the nonnlo\ I ll)].p,11 114.,

(12 Sc (4

1 tl

())

R \ 11( \ ;))) ) \Hi HALE 2_4: )4))[ f) 41 1 (,\11.0. ,\ ftilL1 1 111/Cri)

-'1 / 1 h 1/ 14 i alt) l)) (Out \ ]'d

;))) h 2 r. p],i/02//fou Scry)( (.1_614 31]1 .\ I h] II )) ('..A-1." PO I 41 ,', \\. R "( Alts (f.\.1. 11() -(0 tclutilihccd(- I lie ('curt of .Appeal decide, v.. 11. 1c.11 questions are inTortunt ennut]li to its pu ticiptlim 111 the process").

lice ' I  f 1,L;II I .3 ()I''.(..'1ii1011 I. 1112 5111/101110 ( curt Slue. RL:.` H5- 1 ) (CLIII)(11'111 1)i-)21110 Court appeals that cleared the lea\c-to-appeal hurdle were successful over f ifh p]ructit. 61 We limo& Note."( 'ow um]../221 1. I lie ]-0ipei]h,ory Ito!): 01 nie lit tle Supreme run) t]". Il7 l )1 1)2 d .1 I HI. I 71)(1 ) 101,' I. 1" \\Men the supreme court musthear ).2.1],c), by i cdl, the rate oh re%crsal should he lower than \Alien the court ma\ choose 1110 casc)] it ‘.1 heal").

/ ] 0).( 2i)1 1 \13( '.3 121 1 . \ 11J. ('..3 ), ', 11 idittinilcrs).

( ii)(011)1/ Imo ')0111),1111, '11 c' r. [Him/int I ttrnrt' '11 I(t \ \ '1 - \ \ ). '1 0 ftlidiullet],), 1,11T, t i 11111 ,,/ 1 0/ . 13' \ \ I ); li t C ,\ k 131101. I c, In. ( .1(11)i) I t ( II \1 1 ,1 ( .\ I ll) l'011rt1) (\'‘, J ()I ci licti,11)00i. 1 01. \ II( \ )I )) (.Alta. Ll A ), .) I

IRmIlThor / i./ Id \ ft( 1 1 1) (.;1.).' 1 16 kliLtruht..1,,I,r(Inh ,n0m rdnimiton r `)'N/,(//1 1\ionI ppc(// ]])di c, \I;(23 I -id) (AIL) (' A )) 441 )1 ( 261) 1. )2) \ )))1,0 -I I isAlta. A ) 21 -) ,)\]_4' f ftlatinhel ).,)& 11,7111 Resourrrs 1 1:no ('.u' 1loimor 01 , ( 11 0 --, \II(' I 3)11 (' ,3. ('ILIFtibc1 ,1 ).I 1. ( 1 )0,), IA k.'  (ALI (2 In 1 -1,1n*cv,}), 9;;-99.

or, :'( ) 1 () \ 1 19 (' 1 1( (chambers): '_01 •1 \Iil ,I 115 (;Ails.21. 1 1( / 1 1I '`,3' I' r,, 1 (AIL," ( A ), 1011 (3 11,11111/C1") \n LIrpC,II is ( I ll/dLql`, 
V. Ill iIICC1.2L (.1 isj(),,V") k R. r (;01';'///,/, .\ 

II T12,1! on LI punt that i))2a al u,i1 )1e.. We l ikelihood the appeal )succeed is crttcmcls lo]]") Some unh]e],h.p.c.nloptcd a moh]denkindin)] tc)-d. See
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g i t

/'T 14),H11.) (') 1 it1 (1,110111i. / Lirr rt,l ( ()IP 0/ ), 2M )c) \U( ,\ Y)7 (A11,1 C \ JIn ('IL101)-)eK 1), '1 111/01)
13 (.A. [11 1),0-nhey;1 1, 1 -} (1, Fiji ien. J A ,4,,hs,t1 ii the in)peal N more likelv th 01 1101 10 111 11_1110d /

I 4 3 l i,) 4\144 (' 1 ), i 42, H201 \\ ,\ ), j7(, Icha111h01)
nut bc ,1.1,1nteLl II [lie app110<,mt I 11,2 lefiT,lature did not eicut' a straatzero \\ Inch1 e ()te\ 100 /Lee/ to hopeless cases") r .)1(;A0' ischioll. 201 \11(' V')7 ( \ 141, (' ("), L201 11) -IS2 \.iZ. 1 10 t31 134 (5A.41 -.2-'1) -1) ( t. hitinhers) 11.\ n applicunt will not be ithle to ineet 111is precondition [an uppeal is not l ik olonsi 11 . the gr-om -nisa pre,11 ;ne so 1H) the prospects 01 tiuccess itre remoio") 110 ultimale dispositron 01 stnne cases r 1)e\ oncl1 ij Li tint -ti l \ \ 1 Ita (' 1 ), '1 17. i'01,11. (- ( ( t -41) ) 11 \ (1 A.1. 150 11,1m1)eis) ( 1. 1)e cl ,41411)ersi tike tlenied 1,41t,e to tti)petii hec:ttise '10 1he SLpren10 t ol ( hinticla 11111/1 010/1 Wie cineshim lor winch the „wi-Aft:at-ni) ieht tea ), e ti,\ enk,-1 1). e cc,us aeo and there is no need to cover tl-ie same iitc,110. 1 he properpath is \\ andi tninistali thle") Siimnic)/e/i/t 1 ')O I1. I; 13 \V '1_2 I S I, 225 {the haat that 111.0 elelenclant 210111 ‹tt a hiepi d speed. ) +'110I: the plaintilh, a (4,throi thim and hit Fier Krom hehutid, inumpted tho chainheis indoe to (tinne"1 1 is e/I tenich, to immune .01 inaterial (acts Incl) \\ ould disentitle the phtmtli f t0 m1\411(141 let((; (11:111(t( l irehre.1 III it `)Iii:),t))1111,11 (1).).,1100 01 1 )11111 on the part 01 thc (1)21cw,1,1111 ').

,iviv r. I> .1 OverlwrI(1 Duur Ltd.. I(( A 3 )10 (Alta. (4.1.),'1 1 - 7 (charnbers) ("This is nota 1111111 stanclaid"); ./e)non,'nipt 1 I ha. .\ II 24: 12(l1 'd > \11 111 l< ()5 (Alta. C.A.1, 1)(14 (charnbers) k not an onerous standard") c'tz./)'Hi'((////;) r. 11I iiouton 1-'0fice SL /Ti( e. 2014 .A13(',1 16.; (Aha. ('Al,.  '1' 53: 1201 II 1-1 \\- 1<, 2'O L1.11,4 ('Al..  278 (ellatrthers)' 1-111 1, )1 \ erv luw standara").

A lans applicinits hatte litiled to cleiir hui 0, Trdriv r. 11 ,1 .1 01,erlic(1,1 Door Lid .. 211 1 () AH( \ (Ina. ('.A.),1 (d1,1n11101) 1 his service ',lauw -neut is clevoid ol nieril. I int) lilt:hit-wei that ik prospect ()I success is extreinely 10w and1 11thct Lc t. hal aeterked as 1 1 1 01oris11 ); ( 1m)?Idlan ,1,(1111)-(11 lie rmr( (v r L(1( intra Enen,,), 111 1 t, ,3111 3 1 ,151,11ta. ('„\I clunnh(1 ) ("( en the evidence tvhich \vas ti hIcluced and the itrthlinents \\ inch were advanced 1-)el•ore the 13anic.ruptcvo id I hitc)Ivenc\i Locirt, l sirnpiv do not sec 11(1\1 iin itrettahle case can he made to ttueget that the ('('. t,1 Iticige erred.1 10 e\ 1c1011ce hel 110 lier, un1aus1,tctorv though it 1111v ha/ -e heen, her lincling that the marl 1110 lees \vete teivsonable \vat;
: e1H01111)110 0110 111101 0110 /1111011 a ! 1(1/11)1.1111 0))01 t W011111 11121101/1 )10101011100"11 Intcrnalional 1/e(11 l_of, , lie.

3W 3 \h)). ,\ 14 (chainhers) 01 1-he standard ot 1 evle inilitates stimuli\ agitinst succeslul appeal, as1 he inclge's renuiinin0 Illichnik are suliieca to delerence sh0u1d not he hahtiv interlereal tsith. 11S C1, 111(211L'C heloreher 1+ Inch cupported her l inclincts") Cri/(/e (o_ , Re, 201 2 .A111';1 112 (Aha. (4,1.4 '" 1h0 ("14cpectiallv (11‘011 the(.10(.11112 01 te\ new 011 tuis 1(,(10. 1 docht 111111 Orleans':(hgtiment haspr/mir /(/c/i2 ment").

L'1' 1.vtrcuur Re.1,1111(0 Lol 201() .113013 ((h2 (,Alfa- (2ALL 92.

IcL"°S7 SS.

I d. 1 1;1)

1 11 . 11 11 1,

)ct 1 ) I SS See nener111), ',tv/Jota 1 1)1)5 1. .1) ' t< 1 )d) )11t. ('.,A 1, 75 (11111( ()ui t held that the introductIon of, 1 construct I\ 1 iust "v'onld ainini tit to iiiii)osinic \\ ha( 01,o, he a tal!) iesult its het//een the consta tunk e tipstee and heneticiaiv.) i) the inl,ur deminwin ot all ()hier keclitot, the 1),InIcinpt")

\ \ita 1) 13 1, g, sr, Sec Marter rille, 1))•m, . 1'11(r-} U1,ffl (‹).B ),"i
1,7 Sf,. (1,-4 ,\1_. 1'1 11071 1 ('zen-(1-(-t(° 1 loldInt,\ /// t )')'1'., ) 2A (1 P, (()nt (.'..1 ), ternetl% \\ ()Lid 1)e itist 1 -)ecatisei t '+12 put 310/, in st) 1 i(i us 111011e), can. in the positron 0111011 he v1t)1 112 ha t, e heen in had he 1101 heen ciectecl. It /vollid notik e 111 111 an oppottnink to 'tit 111(11 he haal 110 reitsoniti)le e/pectation")

i 1 '1'1 •:). I (' I1 k i ;1) (1)111. t ren. 11\ Ir onlnictual List[).

m ijl 13m -1 1.1 1TR,, ..1 1111 im,0H.mcy L,n1 1') 12_11101



.10{11 1ra( a, 1043 rdanaspaint?nt LP o. Lki l ltsti )din f1rtt;otiru s; Lid.. 201 11 ALiCA 401 , 2010...
,L010 7,13CA 401 , 2016 C,-Irswel1/3SIta 2410. 120171 A.W.L.D. 737, 274 A.C.W.S. (3d) 707...

I InuLti stand v,Ilv the applicant; did not name Apollo and (1S() Capital as delcittlants in :heir ttppiesaon aLtions,tailed in his oral sultinpsions, that ;t creditor cannot slit: a cucrcditor in ;ill OrTrUY,1011 actio0,

S a's' l Clar l,Oli s Irma t)rtrt /tit Corp I Pcs01, P IS.I R. '()') (()nt. I IC a 222-21 (the (curt, responded to LI request 1 1 11InC1:11111111L1 to he uhhressed, that she he erupted common shales in excltantto lor her pielcience -attires. 1Ins ssrty)1tcsponticitt's counsel' .oats hot-pried and says cut') if I 'owe the powers in 0111(211 not, as f %%mild he1 altintr cnLer the. COI 401,110 iuncttr ns. St21111)IC. I LOU do that. here is, of course, no case on point. Anal I moodLimit for mod teason it should onto Ise L1011(2 m drastic circumstance I I can conceive of noricr

I I re kILL IICVCF done hcloto is not a stil l icient reason to refrain limn doing it har a lust ti me it Firsti naiples stippoi t course. ‘//,07/1 .011011( blow Ltd. r Beni Convn•Hcoon , :Oh \ 11',0--Lttper \,\ I A. in dissent not on this point A 1-1,ot/o//t. Provincui/ (t.cncrti/ . 111/01he l5rirur of P1'01'111(.1(11 li*IllplOVC(q.
'cc I'6-t Relations lid. ft. 1040.'1 1( 1TP/1 i — I hat somcthin« has neserl,con done holove is not ;i reason for rolusnurr o do that \\ Malt cLor he ;111-T01-nod 1)\,' rational mom-lent"). First principles do not assist the camlicants. 147,,,o,von Ini(1\St s(r°ms L,,rp l 'u,s10. ](/')(()Iit. ILL), 2r-L-1- 1.

1/1 (ioccrti-iierri,c v. lfarimcau. 2010 Ali()11 SI I (Alta. (311.1 (the ('oust oideied ;1 \ el s; small company to issue or ti ;ulsterhare, sufficient 10 make the plamtill a lilts percent 'thareholclerf. Bch/ri, 2i1151„16 Ontroi() ()NS(' t 7(; ). ft R.r thi 1 ,1l1 (Ont. S aird, 2010 ON SC 4(13')(()Itt. Div. Ct.) (the Court. mono pin its Jurisdiction under s. 248 of rho Ontario,0vtitzet.r Loiporations declared that the iilaintiff and the defendant had tioreed that the plainlil i ,ouuld he allotted Fiftypercent of the shaves tor services rendered to the defendant and ordered Ito defendant to issues the shares) A If 1)1111111_' 1 .ciairrcytithiAn//)//taitic. s . 1(utaats,`;oltirure 00171 . 120001() .1 No 4.537 (Ont. S.C..1. 1Commercial Last!), It 71 (the Court, exercisingns itivisaliction under s. 248 of the (111101/,) Ihistlicvs - the oppression provision -- ordered the respondentdischmsoe its contractual ohligations and issues shares to the applicant holder of ;i warrant to purchase common shaies1.

C;,.,'(2. W,11,121111!!, " Cho Oral Component of .Appollate \Volk", 7 [Dalhousie L.I. HI, :188 ( 197();("Judttos and la \\a like. as a min, strai ltt For rho hest solution. 1 hose on both sides of the bench make their contrihution ttnd without thisoupciatIon t l ic systein \sill not ;titan) its lull prol)lem solvino potential")
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insn Mlinister of Forests) v. Okanagan Indian Band. 2003 SCC 71, 2003...
.0403 SCC 71 , 2003 CSC 71, 2003 CarswellBC 3040. 2003 CarswelIBC 3041...

2003 ;WC 71, 2003 CSC 71

Supreme Court of Canada

British Columbia (Milli:stet f Fort‘sts) v. ( )kanagiiii Indian 1;211(1

2003 e‘M-it,Velliic 3010, 2003 CartiV;e111,W 3041, 2003 I.7ILIC 7i, 2003 CSC -1, 1200313 S.C.R. 371, 120031 S.C.J.No. -(4, 120041 7, 120041 2 W.W.R. 252, 114 C.R.C. (21) 108, 127 A.C.W.S. (3d) 214, 18421 11.C.L.C. ( ith) 200. 233 D.L.R. (4th) 5-7, 300 W.A.C. i61, 313 N.C. 84,13 C.P.C. (5th) 1, 2004-54

lIer Majesty The Queen in Right of the Province of British Columbia, asrepresented by the Minister of Forests, Appellant V. Chief Dan Wilson, in hispersonal capacity and as representative of the Okanagan Indian Band andall other persons engaged in the cutting, damaging or destroying of CrownTimber at Timber Sale Licence A57614, Respondents and Attorney General ofCanada, Attorney General of Ontario, Attorney General of Quebec, AttorneyGeneral of New Brunswick, Attorney General of British Columbia, AttorneyGeneral of Alberta, the Songhees Indian Band, the T'Sou-ke First Nation,the Nanoose First Nation and the Beecher Bay Indian Band (collectively the"Te'mexw Nations"), and Chief Roger William, on his own behalf and onbehalf of all other members of the Xeni Gwet'in First Nations governmentand on behalf of all other members of the Tsilhciotlin Nation, Interveners
I ler l\,1(tiesty The Queen in Right of the Province of British Columbia, as represented by the Minister ofForests, Appellant v. Chief Ronnie ,Jules, in his personal capacity and as representative of the Adams LakeI ndian Band, Chief Stuart Lee, in his personal capacity and as representative of the Spallumcheen IndianBand, Chief Arthur Manuel, in his personal capacity and as representative of the Neshonlith Indian Bandnd David Anthony Nordquist, in Ifis personal capacity and as representative of the Adams Lake. IndianBind, the Spallumcheen Indian Band and the Neshonlith Indian Band and all other persons engaged in themiring, damaging or destroying of Crown Timber (it ll'imber Sale Licence 138029, Block 2, Respondents andAttorney General of Canada, Attorney General of Ontario, Attorney General of Quebec, Attorney General ofNew Brunswick, Attorney General of British Columbia, Attorney General of Alberta, the Songhees IndianBand, the 'l"Sou-ke First Nation, the Nanoose First Nation and the Beecher Bay Indian Band (collectively the"Te'inexw Nations"), and Chief Roger William, on his own behalf and on behalf of all other members of the XeniFirst Nations government and on behalf of all other members of the Tsilheint'in Nation, Interveners

IcLachlin Gonthier, facolmcci, Major, Bastarache, Binnie, Arbour, LeBel, Deschamps ,I,J.

I eard: June 9, 2003
'Judgment: peCenTher 12, 2003

1)ocket: 28988, 28981

ProcectInws: affirming (2901 ), 12001 1 B.C.J. No. 2279. 120o21 13.L. 21, 1/5 14d) 27'). 1241021 I ('.N:1 )'; 1). 1 It. I (di) H.C.A.C. 13, 2o2 W.A.G, 13, (sub nom. British Columbia minI:Ajv of Forests) v. Jule:9('.R.R. (2d) k) C.A.); reversing in part (21)00). 2)1)3) !ICS(' I 13:4, 2000 CalyvelllIC 1 4l320. 120001 13.C.4. No.'

Counsel: Patrick G. Nov, Robert Deane for Appellant
N I;n1/1,41 1. l\li4liacl Jackson, Q.0 , Clanne ()strove, Reidar lleeermtut for Respondents( 'her\ I I . 1'ohias, Brian NIckattehlin for Intervener. Attorney General of Canal('

R. Stet lime. Mai l: Crow for Intervener, , nev ( icneral of Ontario



Columbia (Mini ter of Forests) v. 01-icinacjan üand, 2003 0CC 71. 20032.
2003 SCC 71, 2003 CSC 71 , 2003 CarswellBC 3040, 2003 CarswelIBC

René Nloiin, ( iilles I iipin te, Brigitte 13ussières for Inter\ mer, ,\ ttornev (Icneial of ()tichee
( I3ourgeois, (2.L. for Intervener„Attornev General of New Brunswick
George II . Coplev, (.) ('. fur Intervener, ,Attorney General of British Columbia
\l,trgaret \vorth lor Intervener, \ ttorney General of Alberta
Robert J NI. Janes, Dominique NOInet for Interveners, Si.mghees Indian Band
J oseph J. An, av, NI. Robbins for Intervener, (*hier

Siibiect: Public: Ci \ i l Practice und Procedure; Constitutional; Lunik'

leinInote

horiginal law --- Practice and procedure— Nliscellaneous issues

Cuurts have Officient lurisdiction to grant costs to l itigant, in rare and exceptional circumstances, prior to 110111d isposition of case and in ins event of cause, \J, here party socking interim costs genuinely cannot itord to hay jorclaim to he adjudicated is prima lacie meritorious. and issues raised ti c or public importance imd havenot seen resolved in pros ious cases---( jranting of" interim cots to respondent Indian Bands claiming Jogging rights,n ('Town land by C'ourt of Appeal upheld Circumstances of tins case were exceptional.

Crown Practice and procedure involving Crown in right of province — Costs — Costs against Crown
Courts hale inherent jurisdiction to grata costs to litigant, in rare and exceptional circurnstances, prior to finaldisposition of case and in any event of cause. where party seeking interim costs genuinely cannot afford to pay forl itigation, claim to he itdiudicated is prima facie meritorious, and issues raised are of public importance and have1101 been resolved in previous cases —Granting of interim costs to respondent Indian Elands claiming logging rights, n1 Crown land by Court ()LA ppeal upheld --- Circumstances of this case were exceptional.

Civil practice and procedure Costs — Particular orders as to costs — "Costs in any event"
Courts hose inherent jurisdiction to grant costs to l itigant, in rare and exceptional circumstances, prior to finald isposition of ease and in ans event of cause, where party sucking interim costs genuinely cannot,third to pat' foriitigatton, claim to he adjudicated is prima lacie meritorious, and issues raised arc of public importance and havenot been resolved in previous cases Granting of interim costs to respondent Indian bands claiming logging rights, J11 Crown land by Court of Appeal upheld Circumstances of this case were exceptional.

practice and procedure Costs — Appeals as to costs — Interference with discretion of lower court
t 'ours A ppeill had sufficient grounds to review exercise of discretion by trial court and to grant interim costs torespondent Indian Hands claiming Jogging rights on Crown land - ,-Appellate court may and should intervene witht rial judge's exercise of discretion where trial judge has misdirected himself as to applicable law or made palpableerror m his iissessinent of filets judge erred in overemphasizing importance of imv order thatI lnOlVcd prejudging issues.

Droit autochtone --- Procédure Questions diverses

l-ribunaux ont le pouvoir inhérent d'accorder des dépens à une partie au litige, dans des circonstances rares et\ceptionnelles, Lisant le règlement définitif de l'affaire et quelle qu'en soit l'issue, lorsque: la partie qui réclameu ne provision pour frais n'est réellement pas en mesure d'assumer les cotais du litige; la question à trancher est apremière vue méritoire; et les questions soulevées sont d'importance pour le public et n'ont pas etc tranchées dansle cadre d'affaires précédentes - llainlien de la décision de la Cour d'appel d'octroyer une provision pour l'unsa ux bandes indiennes intimées. qui alléguaient détenir des droits de couper du bois sur les terres de lit CouronneCirconstances de l'espèce étaient exceptionnelles.

Couronne --- Procédure incitant en cause la Couronne du chef de la province  Frais Condamnation de la Couronneaux dépens



Br itish (~olunibia (1',1mHter ot I orua3t! ) v. ufanauan Indian Band, 2003 SCC 71. 2003_
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tribunittix out le pouvoir inherent d'occoreler des di2p2.ns it une parlie au litiee, tians dett circonstances rares 212xceptionncIlles. itvan1 le reglement (.1(1 111liir de LlifalFe et quelle spit finsne. Illr',C1112: lit p;Irtic. yui geokime1.1 11c provision pour Isis nest recllernent pas en mesure d'assurner les tout; du liticei la [luet-atoll tronchcr est ;1premiere viac itoi l et et les atucstions soulevecs sont d'inwortance pour le public et n'ont pas ete trtinchees dansIc satire d'affaires precCalentes \]Iftintien de lo cleeision de lo Cour !tappet tfoctroyer une provision pour frak;itu bondes indiennes intitnees. \ai tillegutnient delerir des droits de couper du bois sur les torres de lo Couronne Ciiconstonces (le l'espece etoicnt exceptionnelles.

Procedure civile Frais   Ordonnances particulii5es eu inati re de frak — Frais accordes gnelle (lue solt Pissne dela tause

frihumus out le pouvoir d'itecorder Gles delens ii une partie ;tu l itiee, dans des circonstances rares etexceptionnelles, avart Ie reglement cliC.trinitir de l'olfaire et gnelle t'u'en solt tissue, forstilte: 1,1 pai I le qui ieclaineune provisjon pour Iran nest rcellement pas en inesure d'ossuincr les tout; du litiaJ,e; Ia epiestion it tritncher eitt iapreniere vue ineritoire: et les questions soulevees sont atinwortance pour le public et n'ont pas ete tranchees danse codrc d'affaires precedentcs ---- floingen de Ia aneision de lo Cour d'oppel d'octrovcr une provision pour (ratt;nix bondes inalienties intimees. qui illeguatent delerir des droits sle souper du bois sur les terres de lo (1duronne --Cireonstances de tcspece etatent excepticannelles.

Procedure civile — Appels relativement aux frak — intervention dans l'exercice du pouvoir discretionnaired u tribunal inferieur

'tiur (Tappet itvitit des monn surfisitnts pour roviser l'exercice du pouvoir (liscrelionnatre du tribunal de prennerei nstance et pour accorder une provision pour fruis -‘111x bondes indiennes intirnees qui ottetumor[ delenir un (Iroil det_ouper dir bois sur Ies terre; de la Cooronne T liberal d'oppel pent et don intervenir dans l'excreice du [innvoll-l iscretionnnoire dun ituc de premiert instance lorsque cc dei-nier it m,tl cornpris le drolt /nr a tomanisu ne erreur matureste elans son :ippreciation des Lins de pr211-11 1.0 austaroe a tomroms une erreur eu insistantt rop sur l'iniportance d'evitcr Iciute ordonnance neeessitant de preituer les questions en tause.

Bands betson lo3uning ou broson land in British ;.lUll101-1/L1.1101-1utdor the Korest Practices Code of British Coluinl)ia .\ et. bul with ',tutbouization from titen- respective tribaltonnots.  Ille Minister of l=orests nerved the Bonds with stop-work orders ;_trid eornmenced pruatenaciii-us to enforte[112111. flu Bonds. t_lanning [hev bad ahoruninal litle to the lands in question and vere eulitled to botn then-nlileLlrodeo oi constitutional questiorn -the Nninister itt)plied to have the proccealinaLs rernitted lo the trial list. \vhile theBonds ureed that [be entier be dealt with surnmarily bccitusc titev lacked the rinitnciitl re.sourees ror it protracteda nd expensivc tAlternativelv, (hev submitteal tital the matter shoeld co lo triol univ ir Ilie brown WeFe Orderedt o pav thcir legal lees and dulHirscinents in tidviince artel in ang tvert of Ille tanne.

I l ie Chambers Illdtle held 1. 11;.11 the case eould not be decidell based on the alocunicinarv vind affidavit evidcrice ttloneb itt ];hoeld he reinitted to idiot. Ile lotinal that the court bod a veneral discretion to itward interim tosk iu exceptionalticninstonces, but Chat constitutiontil norms did not require suck an order to be made in the Bands' farour. thehitrobers itialcc fonnet Chat his jurisdiction Id order the Minister to pttv the Bonds' rosts in advarte of the biol wasTraurrow. aud dul Ile was preclueled from inftl ininstich an order because Chat \\muld fi nvolve prenolannii the case]0i the merits. Ile ,' tist]) sunfal..csted litat the liti fttion rnight be flble to proceed if the Bands toold \vol l; out e contingentlee arrantnentent with eounsel.

I lie ('out t of rAppetl tu)lield the chitinl)cis tuda!e's dccision hut the just cletcinlinotion or the issues regelred a [nal.I t ', 1 [_,rced i lat the principlo II teccss to juntate diel not ol)li]ne the tioverninent to rund li tiiionts sssho eould not altordtil lav lor Iccal icpietcntation ina tisi l ,eit. aud hut of the Con; titutidn Aen 1952 did not ollicate thef]ureininent to provide [undina! ror legal les or ;ut ithoricinal band ;ittemptine to prove ;listmod abori indl
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I lowever, the Court of ;\ 'meal held that the chandlers judge placed too much emphasis on COIllte1•11'S about pie-iudging the outcome, \t,hich were diminished in light Or the special circumstances of the case and the public interest; 1 1 ,1 proper resolution of the issues. It held that the chambers judge had a trIeleti011tlIV power to order interim costsfavour of the Bands. and that such an order should have been made in the "exception If" circumstances of this[he Minister appealed.

I kid: the appeal was dismissed.

[Mel ,1rbour, Itinnie. Deschamps, ( ionthier 1.1. concurring): Courts have an inherentdiscretionary jurisdiction to tnVard costs. I he traditional purpose of costs is to Illde1111111V the successfulparty m respect of the expenses incurred either defending a claim that proved unfounded or in pursuing it validlegal right. I ()winer, modern costs rules accomplish various purposes in addition to the traditional objective ofi ndemnification, \Vhile the principle of indemnity remains 1 paramount consideration. a costs tiward may also serveto .t.ricourtitie settlement, deter frivolous actions and defences, and discourage unnecessary steps in l it igation.

I he traditional approach to costs can also be seen as being Juin-idled bo the broad concei t to ensure that the justiceosttem works fairly and efficiently. Another relevant consideration. which has increased in importance as litigationover matters of public interest has become more common, is access to justice. In special cases where individuall itigants of limited means seek to enforce their constitutional rights, courts often exercise their discretion on costs toavoid the harshness that might result from adherence to the traditional principles. This helps to ensure that ordinarycitizens have access to the justice system when they seek to resolve matters of consequence to the community asit. hole.

IllterliS about access to justice and the desirability of mitiitating severe inequality between l itigants also featureprominently in the rare eases where interim costs tire awarded. An award of interim costs forestalls the danger that ameritorious legal argument is dl be prevented from goMg forward inerelv because a party lacks the financial resourceso proceed. Pie discretionary power to tiward interim costs is limited to \ cry exceptional cases and ()tight to henarrowly applied. It is most typically exercised M. but is not limited to. matrimonial or family cases. Interim costsmay also Ire available m certain trust. bankruptcy and corporate eases, where they are awarded to avoid unharnessby enabling impecunious litigants to pursue meritorious

The power to order interim costs is inherent in the nature of the court's equitable jurisdiction. Three criteria arert2leVAllt to the exercise of this passer. Itirst. the party seeking the order must be impecunious to the extent that,without such an order. that party would he deprived of the opportunity to proceed with the case. Second, thec laimant lutist establish it prima facie case of sufficient merit . Finally, there must he special circumstances sill liciento sil tisft, the court that the case is within the narrow class of cases where this extraordinary exercise of its powers ist ppropriatc. If the court decides to award interim costs in circumstances where Lev issues remain live and contestedI tetwecn the parties, it will in a sense he predetermining triable issues. \\Thile this may raise concerns about fetteringt he discretion of the trial judge 5t, 110 will eventually adjudicate the merits of the case. it should not in itself precludet he tit-mann! of interim costs if the relevant criteria tare met.

I n cases of public importance, the usual purposes of costs awards are often superseded by other policy objectives.notably that of ensuring that ordinary citizens have access to the courts to determine their constitutional rights andother issues of broad social significance. Moreover, it is often inherent in the nature of such cases that the issues todeterminedhr  tire of significance not only to the ral l ies but also to the broader community, As a result. t he pu blici nterest is served by ,1 proper resolution of those issues. It is for the trial court to determine m each instance whether,1 particular c,ise, be considered "special" by i ts very nature as a public interest ea:;e, is special enntritht hat the unusual Illetttilfte of ordering costs Would he appropriate,
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hltc la Hr ', 1 11 iaiid of 1111C11111 vasis to lie tlVtl iitthle to an iudisidual Charter of lhiiited in mansl itereHret hallovs: (i) the parts seel ing in terim costs genuincily cannot af hord to pas for the lil igation, and no otherrealistid option exists non bringing the isoas to trial; (ii) the dann to be aeljuclicateel is orsurricient merit thai it snouldhm contnirs to the fi atareas to HrrItit the OppOrtlIllitV to parsum the case merels because the litieant lacksitruieial inearisi and (ni) the isslieS raised transvend the nidivielual mterests of the partivalar litigimt, are of publici mportance. and have not been resolved in presviras CWittS, If these thrve conduiions are establishcd, then courtsInne a 11;111'0\V int isihetion to 0I-dir that the impecunious pantv's costs be Raid prospectivels. Suck ordens should bedar-11'1111v Lishioneel and riVie \Ved os-er the course or the prodeediftes to mosure that cancerns ah011i urte s to justicen i bihoved artdunst (Ile neecl to encounage the reasonable and el ricient conduct of

I t was appatent trom his reasons that had the chambers tude applied (hese eriteria. he \soltid have ordered interintdosis in this case, Ile round es e toet thai the Hands were in axtremils dirricult Financial cindumstandes rouldnot iiifond legal representation: that Men) claims or aborieinal title and Fights were prima raCie plausiblei uppurtid by extensive documentars es idenet: and that the case was one of ereat public importance, raising novelnid signiticant issues of protound importance to the people of 13ritish Columbia. the resolution of \\Mich woukl benunor step tovards settling the inan,) unresolsed problems ni the Crown-aborieinal relationship in the prov-Hide.Ilie dircumstandes of this case were indeed special, asen extreme. Accordingly, the criteria tor an asvard oh interimdusts were met. the conditions iatached to the costs order by the Count of Appeal would encouraee the parties toesolve the 'mittel- through negotiation and ensum thai Wire snould be no temptation for the Rands to drag outt he process unnecessarilv.

The disdretion or a trial tourt to decide ssliether or not to ,isvidd costs has been desdnibeel as unrettered anelu ntviimmelled, stMject onts to the implicaNe rules ohcourt and the reed to act incliciallv on the facts of the case. thedliambers ridees decision \sits hused on lus judidial experience. his siens or \shiit justiee reguired, )ind his iisses),rnenti i i the eviidence: it snus not to he interreiiii.1 with lightly. I loSSiVer, an ,ippellate tourt tuas und skould intervene inI -Ht:Tettoit try decisions ss here it l inds that the trial juelge iniselirecteel himself as to the ,ipplicable lass or made )1iilpuhle error HI his ttt-i;t2t;t;111C111 of the todis.

1".\\ i) minors sitiated the chambers julee's decision ni this case ,' nid talled ror appellatin intervention. rirst, heo\eremphasited the importance of iivoicling ans order Mat involved projudging the issues and etred in concluding( hat bis limeredan did not extend so fan tis to empower him to make the recitiested order. ;murod, his finding thatdontineent fem arrangement 'night be u viable alternatise for runding the l itigation was not supported bv ing;evidencc, ind the prospect of the Bands' hiring counsel on a contingencs basis seersted

\ linor J. klissentingi I ladobucci. 13astarache JJ. doncurrinfl): Ti)iditionallv, dosis ini ;tss',ndcd ,' it the condlusion off lie trut l or appcllute decision, and almost ithivavs to the successlul pants. In certain dases, interim dosis mav bep.sitrden1 to it spouse 'i;111M2,- Hr 111C division of properts tis a consequence of" separation or disorce, but the ratio Ont he ina tviniontal cases makes tt clear that such inisarels pre ene the traditionel mdenmilidation punpose of costs. l"om us ,ind interim costs vi, hen liabilits remains undecideel snould hi it driimand extension 01 the precedeut. Agi itt dingcw;K in itilviince coulel be seen iis prejudging Me merits. as in the absence of compelline reasons, tlie ohectiviti yof the court making nach ,in order \vill ilmost autonlatidally he questionet.l. Moreosen, to do so in )1, dase \st illd i Hus constitutional consielerations sshed e the Crossu is the derending party snould ben unusual extension of"h i flilv exceptiorial private lass prevalent inlo ,in ',trea tranakt svit h other implicatiims. White (here mas/ be public lass'1112.StiOlYi \\11Cle ', R.:(jCS", to ILI ticje can be lir() ided through the disdnetionars it\sitrel ut interim dosis, suck cases mustl ie dosen to t lie heart of the intet ini dosis roi lass. Ilie development or the common lass of costs should he initiiiteclNi trial Lom is properly exeicising Men- discretionary pyssel-, not bs appellnia re etsal of diat discretton. In thei nutinistances of this appeal. the ,IWardillg of interint mosts was ,' I 101.111 of .111diCidlIV-11111-10tieti leLtal aid. Interim dosis,hoteld not be expancleel to enkame the veort in essentialls runding l itigation for impecunions parties )ind ensurined iet! itccess to votum. thai neinedy lies stihi the legislature und lass sodiettes. not the itidiciarv.
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\VHS! it Like must be exceptional in older to attract interim costs. the proposition that "special circumstancesi hnost ttiss ay.; 0\ rit s here the public interest is, invoked wtis too broad to meet the exceptional reduiroment. l o y,tv.imply Unit the issues transcend the individual interests in the case and have not sot peon resolsed does not ,'assistt he trial Judge in deciding what is "special enough" and provides no ascurt,tindhle standard or direction. Lyon if it'.sere contrary to the interests or justice 101 an opportunity to pursue ,t case to he forreited because the l itigant kicksl inancitil moans, there was nothing to distinguish the present aboriginal land claims from tiny other. 111010 WW--; no~,idence hurl these land claims --d1()111(1 he considered "exceptional" nor was Mere itnythini_i to ciitahlish how the newL I \\ ould apply dilteiently betsvoen ono impecunious ithorigmal parts/ ,1011 another.

lite interim costs case law suggests narrow guidelines. Interim costs have hoer tiwardeil in Indritill cases wheresome l iability is presumed and the indemnificatory purpose of the costs power is fulfilled twit in ctutporttic and I rustL01 ,-,es where the court giants advanced costs to he paid by the corporation or trust ror whose benefit the action isbrought. rho toga! characteristics which explain why marital cases are an CXCCp11011 to 1110 rule 111111 costs "follow the1 1•C. !IllidC1111CS for the exercise of judicial discretion. At CO111111011 1',1\V, husbands usually had control and localownership or the marital purse and property, ensuring in most cases that \saves dill not have the financial resourcesto pursue lititiation. It svas acknowledged in this appeal that each of the 13ands was without funds. Generalizinghevond the marital context, there roust he a special relationship between the parties such that the cost aware! wouldhe particularly appropriate. Where no right under s. 35 of the Constitution Act, 1.982 was implicated and the flintieri nvolved the pros-1110101 r,tthcr than the federal Crosvn_ this special relationship could not automatically be presumed... 11111 dispositive or this appeal, there is a presumption in marital cases that the property that is the suh1cct ofi he dispute is to he shared in sonic \vay. In a sense. some liability is itssumech all that is to be litiilitted is the extent'he l i,thility. rho chambers ituig'.0's reluctance to prejudge the present case on the merits was appropriate, since itLoirld not he presumed that the hands \votild establish even partial iihoriginal

I he ratio oldie common 1,1\V dictates the 10110W111L1 .11.11C1C1 111CS 101- the discretionary, extraordinary award of interimcosts: ( i ) the party seeking the interim costs cannot afford to fund the litigation and has no other realistic mannerof proceeding with the case.; (ii) there is a special relationship between the parties such that an award of interimcosts or support would he particularly appropriate; and (iii) it is presumed that the party seeLing interim costss lit sin some award from the other party. A court should he particularly careful in the exercise of its inherentpowers on costs in cases involving the resolution of controversial public questions. Not only \VLis such precedentn ot required at common Ittsv. hut also by incorporating such an amorphous concept without clearly defining whatconstitutes ":special circumstances." the distinction between the traditional purpose of awarding costs and concerns, o or access to justice was blurred. 'rho common lass., is to tulsomce by increments while generally staving true to thepurposes behind its 111101. 1 ho now criteria endorsed by the majority hroadoned the scope of interim costs to stnu ndesirable extent and were not supported in the case The common law rules on interim costs should not headvanced through an appellate court ignoring and overturning- the trial judge's correctly guided discretion. This ismore ippropridtely a question for the legislature.

discretionary decision on interim costs is ()Wed k.Z_Feat deference and should he disturhed only ih thei ndLie hits misdirected himself as to the ,ipplicable law or made a palpable error in his assessment or the facts. If Uie•.; 1..101is111C 1.:01.111 Or Canada %5.01-0 rho scope for interim costs. it should be seen as a now ride rind not, anadantion of existing law. On the basis of the law on costs tit tilt:time or this ,ipplicationt the chambers judge properlyexercised his discretion. Ile wits correct in hk assessment that liability remained an open question and that orderingi ntelim costs would inappropriately technic prejudging the cnsc. ;Accordingly, he sstis justified in concluding thatd though he had a l imited discretion in ,ippropiTite circumstances to award interim costs, ibis case rol l Mr outsidehat ,n ca.
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1.;inite i tichte conunitted no cnmor of Ia and eliel nut commit "pHI-Y11-)le ei lor" in his irtsessinetill ufhc facts, tIcleren ta) should (12er-iion not to e \ercise his discretion fa imkc the extra(mIiiiarv tr.tnt ofi menin costs. hach -tide shenild hear il, own costs.

\ itorisets par letirs conseils tribaux respectifs, eies memhres (les bandet; indiennes ( it commence å cotiperI n bols sur les tenes de la Couronne dc la (:olombie-13ritannique, sans tive)ir cepenelant obtenu une ,tutoristitionLai vertut dc la l'orest Praclices Code od British Columbia Act. Le ministre etes 1.:()F ts a ran_ t;iemil ici- aux hanelesi neliennes eies orelonnances dc cessation des travaux et LIC Ici( fnire respecter. Les bantlesi ndiennes Hnt (.1 pose. un Jivis dc que tion constilutionnelIe, qu'elles cietenaienl un 1111-e thot-02ene sur lesi erres en question rt qu'elles 't\,)ttient Ic droit (1'1) Mener (ICI; (I'C I_CI CL' LIIIC hour (ILIC ICti handcs indicnncs insislaicnt hour LILIC la yucstionu il (l cidee par procedure sommaire. etant dimme qu'elles n'avaient pas (le ressources rinancieres suifisantes pour
u n proccs Hill!, el coiiteux. Par ()Ilt i;01_1111ii; ne devrait sc Fendre å proccs (Itle s1i1L'r,tit013H1ne ila Couronne dc payer leurs I rais jurieliques cl elebours u l'avance. quelle que son l'issue du procejs.

I _C juge Lin C11(1111bre a statue que l'affaire ne pou \ran etre elecidee sur In base ("Li III pliCLIVC" LIOCIIII1C1ItIlilic Cl LIC. In preLIVChar aClidavit et qu'elle dexatit etre renvoyee å procs. II a coriclu que le tribunal avait competence pour accorderune \ rovision pour irar;, (lans (les circonstances exceptionnelles. mais ente les nonnes constitutionnelles n'exigettient1 -)as qu'une telle ordonnance soit rane en faveur (les handes inehemes. Le ituie etait cravis (Itle sa competence poul-0rdonner ;in mini tre dc paver les 111-41 des bandes ineliennets etait tres restreinte: II (111'11 nepc)tivJit Fendre tine tcl lc ordoniutnce rmrce (lue neeessiterHt d'ex4.miner Ic fond dc l' 1.11 1aire.
prOC('_id ii si les handes indiennes arrivaient a conclure une entente cl'Ilonot-aii-e,; conclitionnel

1 01 (:()ur c0n111-10(2 la decisi( 1 (_111 C11 chambre qu'un reglement equitable eie ces questions necessitait laproces. I ta Cour etait ll'IICCOrd (Ille le principe de l'acees u la justice n'ohli«e aue:linen-lent le gotivernenientmancer les parties clut n'ont pas Ics IIILIVCI1S LIC d'un avocat dans le cadre (Tune. poursuite2t yue rart. 35 dc la Lidi constittitionnelle de 1 1) 2 n'oblit,teitit pas non plus le ),totivealleillent ii fournir du linLinceinentune bande atitochtone (jul tente de prouver dc (Arons ancestraux. d.a Cour a cepeneltutt statue q tie lei tige en e:han-111re avait trop insiste sur les preoectipatioils concernant Ie eltintLer de prettiger de l'issue de Ia cituse,l eseitielles preoccupations ettnent attenuees en raison des eirconstances .speciales de l'espece et de l'inter t du publicL'2 (ILIC Ics (111(iSti011i; CII C0111111(i a conclu que le juge eri chambre ,tvait un potivoirliscreniunintire d'Or(101111Cli uno provision pour rrilis en Ihveur (les bandet; indiennes. cl (I 1.1'1111e telle Or11011IIIIIICC aurait11'1 Lti CII-C011ti(;117CCti CXl:Cpti()1111Cil S dc l'espitce. Le ministre a interiete appel.

rr..&t: Le pourycl a ete reiene.

I ePel .. J. ivlcLachlin, .1.C.C., Cionthier. liinnic. ;11-hour, 1)eschamps, l'opinion de LeRel, 3. 1: Lesi l\tinatix Jult un i-iou (:)11- discietionitaire inherent Icur perm)ttant Iraccoreler (les depens. L'octrin (les depens \ isedditionnellement a inclemn iser la partie gagnante pour les depenses qu'elle a encourues en se defeneliint a l'(jtii.tualaction :tretant res 1:\lee sans londernent ou en Fttistult recoimaitrelm droit valide. Par iiilleurs. les regles modernesen mattere de idais tenelent aLtSii ()hiet:1_1 1i on plus de
princip) (k' 

(1t1liet0; 1-)cul eL..,11einent211e0111 .,02.et Lin IL .1(_Irient. ;1 d 1r; LAdel le,, actions et Ics d(211eire l4ivole,; itinsi iltl'iteletcouraie(etr les demarches inni iles.

I a rčelc iratlitionnelle d'adjuilication (les depens est aussi dictee par le sonci general d'Assurer le lonctionnententequital5le et el ricace sterne judiciaire. It',icces å Ia justice constilue une autre consieHati(n pel tinente Laurdes relcics ehittrihulion des deperis. 1),Ins (les Las speciaux det; 1 -)ai ties ;un ressources l imi ttjtes



j idinis.tur ui f oiust,0 v. fidud, 2003 5(2,C 71 , "2003_
03 SC(3 71 , 2003 (72,3C 71 , 2043 Cnnwel1L3C 3040, 2003 CarswelIBC

d roits COrHl itHi l01111CIS, ](2S MI-un-faux exercent souvent leur pouvoir discrétionnaired'idjudg bon des depullS (1C. rlç'011 .1 11(2 pas les mettre (tans une situation difficile que pourrait CdtISCF l'applicationecles Iradstionnelle.s. I ls contribuent ainsi à aider les citoyens ordinaires avoir acres au systemc juridiquel orsqu'i ls cherchent à rceler des questions qui revêtent de l'importance pour l'ensemble de la collectivité.

Les préoccupations concernant l'accès à la justice et l'opportunité d'atténuer les grandes incoiilitcs entre Ics parties aul itige occupent egalument le premier plan dans les rares cas où des provisions pour frais sont accordees. L'octroi d'unetoile prou, ision permet d'éviter qu'une utrgumentation juridique Confiée ne soit pas entendue parce qu'une des partiesne dispose pus des ressources linancieres necessaires. Le pouvoir discreidonnuire d'accorder une provision pour (fuise l imite d des cas vrumcnt exceptionnels et doit cire utilisé de façon restreinte. Gien que généralement exercé dans1,2 ca(irr unalrimonutics du familiales. il ne se limite cependant pas à ces seuls domaines. Une provisionpour irais peut également cire accordée dans certaines affaires en matière de fiducie, de faillite ou de sociétés, afinl'éviter une situation d'iniquité en permettant aux parties sans ressources de entendre des demandes fondecs.

I c pouvoir d'accorder une provision pour frais est inhérent à la nature de Id compétence en equitv de statuer sur leslépens. hrois eu it rus sont pertinents à l'exercice de ce pouvoir. premièrement, la partie qui sollicite l'ordonnance doite ure si dépourvue de ressources qu'elle serait incapable, sans l'ordonnance, de Caire entendre sa cause. t)euxièmernent,'(le doit prouver de Luçon prima facie que sa cause possède un fondement suffisant. Finalement. d doit exister descirconstances sui f-Usai-riment spéciales pour que le tribunal soit convaincu que la cause appartient à cette catégoriei ésticante de causses justifiant l'exercice exceptionnel de ses pouvoirs. Si le tribunal décide d'accorder une provisionpour Irais dans de telles circonstances, il se trouvera en un sens a préjuger des questions qui peuvent raire l'objetl'un procès. Meme si l'on se demande si cette situation pourrait affecter le pouvoir discrétionnaire du juge quidcyi a éventuellement se prononcer sur le bien-fondé de lut cause, cela ne devrait toutefois Pas empocher l'octroi depro-visions pour trais si les conditions pertinentes sont respectées.

Dans les causes d'intérén public, les objectifs traditionnels de l'attribution des dépens sont ,géneralemcnt supplantéspar d'autres objectifs de politique. dont, notuunment celui de garantir que les citoyens ordinaires auront dcces auxd'huilait\ -utlin de raire préciser leurs droits constitutionnels et de faire trancher d'autres questions sociales de portéedénéride. 11e plus, de par leur nature, les causes rie ce .genre soulèvent fréquemment des questions importantesnon seulement pour les parties 1.11 litige mais aussi pour la collectivité en général. L'intérêt public est donc serviirai le reglement adéquat de ces questions. Il incombe au tribunal de première instance de décider clans chaquecas si une al faire. qui peut être considérée comme étant particulière » de par son caractère d'interà public, estuullisamment particulière pour s'élever au niveau des causes où l'allocation inhabituelle de dépens constituerait, unemesure appropriée.

Par comequent, le test à appliquer pour déterminer si une personne sans ressource invoquant nul (1 1"011 protégé par lad iarte canadienne peut se voir accorder une provision pour trais est le suivant: d la partie qui demande une provisionpour frais n'a v-eritableinent pas les ino\ uns de pater les liais occasionnés pan le litige et ne dispose; rediisjementd'aucune autre source de financement lui permettant de soumettre les questions au tribunal, id la demande parait aumoins suffisamment valable et, de ce fait, il serait contraire aux 'Mercis de la justice, que le plaideur renonce à agir,n justice parce qu'il n'en a pus les moyens (nuanciers: iiit les questions soulevées dépassent le cadre des intérets duplaideur, elles revêtent une importance pour le public et elles n'ont pas encore été hanchées. Si ces trois conditionsont remplies, les iiibunaux disposent alors d'une compétence limitée pour ordonner que les dépenses de Id partieans FCS:ï0LI I-ce:; suffisantes ';01C111 pavés prcalablenient. De telles ordonnances doivent Cire formulées avec .soin etrevisees en coins d'instance de façon à assurer entre les préoccupations concernant l'acces à Id justice etnécessité de favoriser le déroulement raisonnable et efficace de 1;u poursuiiie,

f l iessortunt clairement des motifs du juge en chambre que, s'il ,tuait appliqué ces conditions, il -.mirait ordonnée paiement d'une provision pour Drais en l'espèce. 13e fait, il a conclu que les bandes indiennes éprouvulicnt
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l'importantes diflinulics rimincieres et it' 13,2,tient pas les movens d'etre rcpresentees par ,1 ()nat.
concernunt ICLIC titrc tiborigenc cl d'uutres droits ,'1ncestraux etitient a premiere vue plausibles ct elaient etaveespur line prell\ e (10e11111elltalFe ,'1h011(lallte. l'eVI,W1it 11 117. tres grunde importance pour le public et elleu mlevtut des q ucstions nouvelles Ct in-mortal-iles uvant une 11111)01-tatlCe CFLICiale pour la pOpIllati011 de la (. -lonibie-131-itallniqUe: une lleCitii()11 à lellr egard noirstitueruit un pus Vers le reglement des nom breux prohljnies en
suspens entre la (.0ourunne et les Aulochtones duns nette province. Les circonstances rIe l'espece etuient effectivementparticulinres, voire runinc exceptionnelIcs. Les conditions June provision de rrais elttient dont: reinplies.Les eontlitions dont I,t Lom d'appel a ,tssorti l'ordonnance garantissaient que les parties scuttieut clicourtwees0:cler le litice pur la necociation et que les hundes ne .serttient pus tenlnes d'etirer le processus inutilemcnt.

Itu u ti nglibe d'ubsolu et (NIM-tik: le pouvoir diseretionnuire du tribunal (IL' prelllI FC illStallCe (IC décidcr 'i'il 1' a lleuadlinger ileS(.1(11ellti, sous la Sellle reserve des recks de pralique ttpplicables et de la necessite d'anit dc Facon junliciaire,clon les rails de l'espece. ku decision du juge en chambre etitit rondne sur son experience judici aire, sa perceptionles exigenccs de 1,1 )tistine et son tippreniation de la prenvc; nette decision ne de\-,lit pas etre modirtee t't la IC:nern.1 'ile cour truppe! prut et doit cependunt intervenir dans l'exercicn d'un pouvoir cliscretionnaire lorsqu'elle estimep ic I7. Inge de premiere instanne s'est lonnin sur des considerations erronn:es en cc qui cancerne In droit ,'q-Trin:J.131e oucommis 11 117 ell-e111- 111 11112Ste lians son '..t1-Treciation des filts.

En l'espece, deux eneurs 5 iciaient la eliCiS1011 du 'ruge en chuntbre et necessitment une intervention enl'remierement. lerIAL,.2 ti trop insisteSL11" d'eviter de Fendre une ordonnunce par luquelle on se trom/uran apre:juger des questions en !dige cl il il cometis une aneur conclu que son pouvoir di.scrntionnairc n'ullttit pasj usqu'a lui permet trc de Fendre l'orclonnunce demulden. Deuxiernernent. sa conclusion qu'une entente d'honoruiresconclitionnels semit prut-cire une solution de rechance viable quant tut linancement du litit:e Metait etavne par allellnclement (In pFellVe; la perspentive que les handes puissent retenir les services d'un uvocut sur une huse ni'llonoruiresLumtlitionnels senthlait

T utor, .1 .. dissident (lacohucci, 13,1sturuche, JJ.. onscrivant l'opinion min Nlajor. J.): Les depens sort(.101ditionnellement tittribues opres que la decision linde a eté renclue en preiniere instance on tippe( et i ls le sortpresque totiburs en l'avetir de la partigi .r.tigiutnte. Dans certains nus, line provision pour frais peus etre mk:ordne a11 11 cornoint qui otteol: nu proces um sujet du purttige des biens, pur suite (Tune separation ou d'un clivorce: en droitmairinionittl, la tistil-inttlion de telles provisions pour frais est pur ailleurs etair:, coit preserven le but traditioimel deFad judieation des depens que nonslitue Ae:cot-der line provision pour traís olors (lue la yuestiort (le lare,-;ponsabilite 11'4 pas encore eté trinellen numil pour erfet considerablement la porten dela jurisprridenne.Octrover dus depens avant l'instruction pourrait etre perçu comme hissant prejuger de l'issue de la Calltie, elgol( I()1111(2 (111C, en l'absence de moblis serieux, I'ohjectivitc du Tribunal (.1111 rend 1111e Celle ordonntincc sera pres,quem uonnitiquentent remise cm r ttestion. 'te plus, armir de la sortn duns line ,111nire qui pri:sente clos consitlerations,kulsritutionnelles inmortuntes et (ans luquelle la Couronne est la partic niel'enn.leresse constilm2.rait line transpositionn l iuhitucllc nl'une itirisprunlence de droit privo tres exceptionnelle duns tin (omgine comportant de nombreuscsi ntres lacettes. Mente sql se petit titte des questions nle droit public justtfieut l'octroi nliscretionnuire de provisionspour t i:us ti tin de petit-lettre l'aCCeS a la illïtiCe. d7. tels ent etre lal-gement conmarablcs ii ccux (lue reconnait1 ,1 mrtsprunience n11 Illa.liere d'ultribution de provisions pour frais. ['evolution nle la comnion Itw en mattere deprovision [mut frais devrait etre tunorecc par les tribtrumix de premiere indance duns l'exercice judicieux de lcurpouvoir discretionnaire et non pur l'unnulation tin appel (In leurs decisions a net enard. I-111 l'espnce, l'adkielicationl a Cour ('appel dune provision pour Isis twparaissuit comme une rorme d'ttide jurinlique imposee 1-)ar I7. tribunal.La provision pour totis ne elevrait pas elve uttlisee ,tux lins (Lummer. essentielle:ment, In tribunal a. linancei In 'linienom- les partics sans ressources -,1111.1`';;IllieS et :" 1 ,,la1-‘111(11- Inlir,irccs ;111X tril-ginaux. La solution du prohInnue relevnl ui lecislateur el tle:; pla)1C!--;,;101111ek (.ICS ,1\ )Cal'i et 11( )11 ile la Illa{2.1 '..,tratLII-n.
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0'i l cs1 \TM quo dolt Ciro oxecptionnolle pour ouvrir (iron it 1111C provision pour (tuns. la propi-isition quol os curses l'on In -vogue Vinteret public font presquc tottiours intorvonir dos circonstances oxtraordinairesHI-content trop pour sittislatirc a l'cxiii.onco du citractere excoptionnol. Dire ,simplemont quo ICS (10.1C1•11.1(1111-1(1:211111SSC111 IC cadre dos in torats indivititiols Co cause. et 40'ciles n'ont pas encore ate; trtinclie2es n'aidc pasto time do 11/11CMICFC inS1111100 0 decider do cc qui ost « sulTistunmont special » et 110 constituo pas one 11011110 (011111C ll iFCLI111,C i(IC11011 11111/1C. contrairo aux intCrOts do Lt justice quo lc plaidour rononco 2t ,'Tit- enparse qu'il !Con a pas los inovons financiers, rich ite distinizinait los prCsentos rovonilications torritorialosi titocittonos do tonic ,'intro rovenclication. Rion dans la prouvo ne (dim-mutt-int le tastier( citticoptionncl ties prattentosoIondications torritorialott ni 11111 pC1.111(011lit (R111111111 C0111111C111 1111111-01C1111011 CIC11 000voaus enterer 1 11101ait scion laHullo itutochtono sans resources sul lisimics dent it ost question.

1 thlenco relittpic it l'octroi dos provisions pour flair propose dos limes diroctricos Ctroitos. Dos provisionspour brills out Obit tIccortiCtos dans dos 'Alan-0s do droil matrimonial on l'on a prestu-no 0110 cortinno rosponsabilitet Cl onl'octroi tics &pens repondait a l'ohioctiLl'imlomnistitiont d'autros out atilt necortlaos dans clots altitUros CO inatietre de,0(21L0C.11 (ill (10 tiduclC 00 IC I1111-0111111 1 01-(101111(2 0 la societe ma it la fiducio pour litquollo l'action etait UAL: -nee (IC pavorl a provision pour 111011. LC11 C11110.11i:riti[10(1CS jurichques qui 00710 1001 pourquoi los ittfaircs de droll. matrimonial2oustittiont one exception 'a la rOtlie habituelle voulant quo les (ilepons « suivont Tissue do la cause », constituent:ICs Mules directrices pour boxorcice du pouvoir cliscretionnaire. En con-nylon law, du fait clue l'argent et les null-LisLiens ale lit farnillo Claim le.htlontent la propriOte du marl, qui ell assurait Calitlement lit ntaitrisei l'Opouse navaittom, cm pas los resources linancietres riCcossaires pour Cairo vitloir Nes (Irons (levant los tribunaux. Dans le present111)01, on roconnaissitit quo les hander inclionnos n'avaient imam maven financier. Si on .iieneralise 110-110111 ducitittexto matrimonial. la relation ontre les parties dolt du o toile quo ('adjudication do clCipons serail_ part iculieromenta pproprii/o. Dans Its car ort ilucun droit forKIO Nur kart. 35 de la Lei constitutionnello do 1982 &est Cl! cause etconcorno la Louronne provincials plutnt quo la Couronno reclitralc, cotto relation specialc ne pout etreitutomittiquement prOstimec. rintilement, mans Clement (letorminant On l'espece, it oxistc une presumption quo lcpion faisiint l'obiet du !Milo Nora 1-tartage (1 1 11110 ('con ou (rune autro. lin ti n sons, Ic tribunal presume tine cortmno1 osponsabilite: la settle chose it dChattre, Cost 1 1(12,toticItio de cotte rosponsabilit . La reticence du judo  on cliarnbrepreiti -or de l'allitiro quart 1111 10011 Clan justifies. puisque l'on lie pouvait prtstuner quo los handes imliennesi rrivoraient a protiver boxistcuce, memo partiello, (bun titre

Pour quo l'oNicoption on cimunon law son iustifieo quallt l'octrui discretionnitire Cl oxtritoalinitiro do provisionshour Isis, 11 Lint stiti l'itiro aux conditions suivtintosi i f la partio qui domande unc provision pour frais n'it pas lesnot ens &deli. on ttitistico ct nC dispose on rcalitc d'auctine inure source dc linancemontt oxisto (nitro los parties! Inc roltition specnitlo tollo quo l'octroi chino provision pour brais ou ('tin soution serail partictiliOromont tipitutoprie;n i b Ill prostimo quo lit piuttic qui domande one provision pour brais ()billet-1(1ra one certain( compensation clot laDart do l'initro part lc. Dans le cadre d'affairos on l'on dint rCsoudro dos questions d'intenaitt controvortteos, tint ribunal doil so montrer particulieromont prudent dans l'oxorcico do son pouvoir inherent ('adjudication dos cl(Thons.\Jon tteuloment 111-1 tel prCcedent n'etiiit pas exiiae par la common law. mans l'ircTtion (Lino notion itussi tiel)ulLmse.ctils definition claire de co quo l'on entond par « circonstances spOcialos estompan La distinction entre l'ohjectirrtditionncl do l'inajuclication dos dopcns Cl les preoccupations (pant 11 faeces it la itistico. La common !toy (Ionot.toltier nrittltiolltiment tout on rospectant (Dino maniOro item:Tale lcs objets sous-jaconts 11 scs rCtitics. Los notiveituxttriteres iipprouves par les juitos mitioritaires C111I1lititiai(110 IC 01100m cl'implicattitm dos provisions pour Bair dans onemcsurc qui n'etait pits soultaittiNo el its n'Citationt pas etayes par lit jurisprudenco. Les reeler de common law cnuntie!( do provisions pour fritis 00 devritient pas etre modillCes par l'intorvontion dune cum- d'appol inlirmaill litdecision quo lc Marx, cle pi-on-MN:0 1t-Isla :0 a 1011(1110 en usimt judiciousoment (lc son pouvoir discrotionnitirc. I 1 110 tcllomodification rolCivo davantitilo do ICilislatettr.

I I Lint 1.11110 1111CLIV(.1 (IC grando deferonoo is l'euard pouvoir discretionnairo du junc do pi-0n-Mu-0 instance LI'Liccorclordos provisions pour bids et n'intorv01111 WIC Si IC .111110 lie 101C1111(1010 111111I111(10.11'e111 1011(I0 stir dos considerations 'trances



nit0-sitColumbi4 (all i .3Ler or 1-oi it ;) y. Okanagan Indian Band, 2003 SCC 71. 2003...
.1003 SCC 71 . 2003 CSC 71 , 2003 CarswelIBC 3040, 2003 CarswelIBC :3041.2

211 Co (11_11 (1011LL1F11C le droit tpplicahlo Ou a commis 11110 erreur mandesle clans ,;on appréciation des Si la ('ouridprème du ( élargissait le champ d'application des provisions pour frais. il nuidrait interpréter cela commeu ne nouvelle règle et non pas eomme une adaptation dus règles de droit existantes. Lc iugo en Chai-11hr° a correctementexerce son pouvoir discrétionnaire en fonction dos règles de droit qui existaient en matière de dépens à l'époqueOu la (11_11111111( 2 a etc présentée. Il a eu raison do conclure quo la question do la responsabilité demeurait entière onl'espèce ut que. s'il ordonnait le paiement do provisions pour liais, il se trouverait ta préjuger de l'acon inopportunede l'issue de l'affaire. H a dour ou raison de conclure que bien qu'il possède un pouvoir discrétionnaire l imité dons losLinmstanees appropriées d'accorder des pro\ Lions pour Irais. la présente affaire relouait d'un tout autre domaine.

n wino I0 luge do promière instance n'a pus 00111111is Co erreur manifeste o dans son inaprociation des raits, il fallaitt'en reinet tre a sit decision de ne pal exercer son pouvoir disorotionnaire pour ;tecorder exceptionnellement dospro\ isions pour frais. Chaque partie devait assumer ses propres dépolis.

bv provincia l o\vai Iront judgment reported at British Irobriiiho ( of florusfs ()fo/Hot:fou fildionf tund 'opt 13( t0. \ (47. :101) I ( Iii- ,\t,c11 (I5 ( zdl 273. 111 1101 I D I [th)I ( 1 14( 13, A.C. 13. r 'suh nom. liri/r..,// r (2LI121 t)WC. CA.), ',.tl lowing. in p',1.14 appeals hy Indian Hauck from ordor refusing to order that Crttsvn pay Bands' costs of trialadvance.

1)()I'RVOIS do la I'ouronnc provinciale à l'encontre de l'arrèt publié à /3riti\ii (Io/un/birr r aiiiii\-f(tr of Fore.yrs) r.()Ai/yogi/H b/dron /;(///c/( _1(10 ). 21101 BL(' 201l I s\\ dl 13( ' 2 53.05 13.(' 1_ R.(;4) 273. 1 -__'00 -1 .s7.205I) I R. ( I . I (R '„ \ ( '. I 3. 2() W ,\ 13. //-/fW/ 
R.[t.I ') (13.('. ('.;1.), qui ,1 accueilli on partie los pourvois des bandes indiennes à l'encontre de l'ordonnance refusantTor-dom-id- ù la l'ouronne rio leur payer 11110 provision pour Iritis

1~~1;r1.1.:

I. Introduction

I here [cov appeals roncorn Ho inhérent Jurisdiction of 1110 courts to grant costs to it rare and exceptionalcircumstances, pi tor to trie (Mal disposition of a rase and in any orant of the cause f I \\ ill rotai to a cost a \vard of titisnature as lintorim costs" 1 . Snell tt Jurisdiction exists in British l'Hull-ibid. This discretionary power is subject to stringent,ti iclitions and to 1110 observance of appropriate procedural controls. this case. tau the 1 211S0111; \\ hich 1'0110 \t', I would1 11-11101(1 1110 !Mill-11111U 01'111 1121 1111 0000 to 1 110 respondents by the British Columl\iir ('oust of:\ ppeal, tua! I would hold duitt he 'mua of,Ahpcal had sulricit.tnt erounds to roview the exorcise or discretion by the Witt court.

I I. I3ackground

I n the 1 ,d1 ineinl-)ors of the tour iespondont Indian hands (the "'lands") hei,a11 1°,2010). on (a-0\.‘41 land ini tN11 ( '0IninHa without authorization under the Torcy! Prucirccs of Brin y/7 ( '0/0/11bra ri, o. 15i Me '0 '0(ic'') 1 he 'lands' lospount, o tribal councils had purportedly authorized tho Ilar\ osting of the ilinbor, \\ hich %\',' 1S lohr used to construct housang on the Bands' 10s0rt os. 1110 ttppollant linistor of Forests sewed the Bands with stop-auraedens Linder the Coli-. und conmiencoal proceorlings to enforce the orders. 1110 [lands claimed that they had aboriginaltitle to the lands in question and were entitled to log them. Uncv filed a notice of constitutional question challenging ss.' tft „'ind 123 of the Cor/r' as coltina:Ling, with (heur constitutionally protected aboriginal rights.

the I lion applied under Rule ':,2( 1 1 )(d) or the Rir//..v of ( '0101 of the Sm-nome Court lintkh Columl-na,1 3 (' Cee. 221/00, to Ii oc the pioccedings tenanted to the trial l ist instead tif being dealt wish in <1 summary 11U11111L111.1 1c rés1-1()11(1t2111 1; 1 1 ._111L1(1 (Hl 1 110 111i1HL11. `,1101 1 1(1 11(11 1J0 trial, hooniro 11101 UICkl_1(1 1 1 11',111CRI 1 1.C110111clti 10 fund 111 1 1 , 1 1r,ictod 1111L1 0x11011010 111,11 winch,''anon the ovidontiar \ olfillenges of pi ovine: tt daim or ihoriginal (ide. this \\ ouldil i tr;t undoubtedly be. I ll the altorntit ive. thou ,trettod th,tt the conit. 111 tilL1 exorcise of 11:; 1 -10 \\ ,21 '.; 10 attach conditions
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i l-der Under kale 52( 1 1 1(d) and to mike orders es to costs pursuant to ';1101.11(1 Order n bittioils if it also Ordered the Crown to pay their legal fees and disbursements in ildv;inee end in any event of the cause. in, upport ut ihk position, they raised constitutional arguments on three grounds.. a acneval right of Access to justice thati mplicit in the (2//urfcr and flows from the primacy of the rule of law: the protection of aboriginal rights. as affirmeds„3s of the j'onsfiti(ifoi/ 191'2., Lind equality rights under s. 15 of the Chu/ (T.

t he respondents tiled affidavit and documentary evidence in support or their claims of aboriginal title andi ghts. 1 hey also submitted es idence demonstrating that it was impossible for them to fund the litigation themselves.I lie evidence indicated that the Bands were all in extremely difficult financial situations. l'he chiefs deposed that theircommunities lace grave social problems, including high unemployment rates, lack of housing, inadequate infrastructure,Hid lack of access to education. Many members of the respondent Bands who live off-reserve would like to return tot heir communities. but 1.1-e unable to do so because there are not enough jobs and homes even for those who live ont he reserves now. The Bands have been forced to run deficits to finance their day-to-day operations. l'he chiefs of the•loii l luincheen and Neskonlith Bands deposed that they are close to having outside management of their finances imposedb y the Deparmlent of Indian and Northern Affairs because their working capital deficits are so Inch,

') Hie Bands' counsel estimated that the cost of a lull trial would he 5814.010.The Bands say that thee had nia way touse 1.111S uwcln 111011eV; and that even if thee did. there are twiny more pressing needs which would lone to take priorityel- funding litigation. One of the most urgent needs is new housing— the eery purpose for \\. hid]. they say, they txtullt o harvest timber from the land to which they claim tide.

III. Relevant Legislative Provisions

Supreme Court of 'olumbia Rub's ()/ ('ount. 13.k. Reg. '_21/90:

1 ( 1 1) \\lien making an order under these rules the court may impose terms and conditions and give directions asduinks lust.

22i I I ) On an application the court may

KB order a trial of the proceeding. either generally or on an issue, and order pleadings to be filed, and may gived irections for the conduct of the trial and of pre-arid proceedings, and for the disposition of the application.

5719) costs of and incidental to a proceeding shall follow the event unless the court otherwise orders.

I V. Judicial History

I. liritivh Columbia S'apreme Court, 120001 :Vo. 1536, 200(1 BCS(' 1135 (

bleurdson 1. held that the case could not be decided on the basis of documentary rund affidavit evidence alone. andLund therefore Ite remitted to the trial list . I  evidence submitted by the Bands of their historical connection to theLind \\ as not sufficient in itself to dispose 01 the issue. Pro mg the Bands' aporiginal rights claims. which were contestedb y the Crown, would require 1111111-019010[11Cal archaeological evidence to he giren He lire witnesses and.ubjectecl to the detailed and rigorous testing or the trial process. Idle aist resolution of the dispute required a trial andpleadings.

SI ,rur(lson J. \vent on to consider whether he should impose a condition that the inister hay the Hands' legal feesi nd dkhur,-;einents. I le began with the question el \vhether the court retained e general illritidiejjOI1 to us.ard interimp osts in a proceeding. I le noted that costs usually billow the event and are ii3varded iit the conclusion of the proceedings.Referring tot line of Ontario c,ises where a narrow Illrkdie.tIOrl to ilV.nld interim costs hCell SiglIrelS011 J.h eld [hit such a discretion also existed in British Columbia in exceptional circumstances. I le noted that he was unaware,)I \ lucre 'substantial amounts had been awarded prior to trial '3\ here tt l ittbil it\ or ri,J1 -i t \\ sel l itisly in issue.
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Turning to the 13,i ds' argrimont that constitutional norms applied to the exercise or his (lit;cretion over costs,Sigurdson J. held that those norms did not require tin order or interim costs to Ho mals in the Bands' favour. [lcC 1,-.1-1( lodged that 1110 liM1CIS W01_11(1 IICCCI 10 Feklill eXpenellCal counsel and experts, and that a trial would he C(1111pleXad eNliellSiVC. I le also recognized that the Hands' poverty would make it difficult Cur 1110111 to put their case rorward.I n his view. however. those obstacles resulted lion the nature of the case and from the Bands' financial circumstances,not rrom any interference with their constitutional rights. l'he Bonds' s. 35 uilent railed, he hold. bceaLISC there wereno specific circumstances eivnui rise to .<1 fiduciary (+ligation on the part or the Crown to negotiate with the Bands ort o kind the litigation or their land claim.

ti i ,,Luclson J. dcclincd to older the Minister to pay the Bands' costs in advance f0 the trial. Ile round that hisj urisdiction to make such an order was very narrow and was limited by the principle that he cook! not prejudge theoutcome or Iho case. In this case, liahilitv wits still in issue, and Sigurdson J. Lid that ordori tn h the payment 0( )15 inRIVMICe would involve prejudging the case On the merits. For this reason, he was or the v iew that he was precluded frommaking such stn order. Si airckon J. added a reCOMIllerldati011 that the rederal and provincial Crown consider providingu nding to ensure that the cases. which had elements or test cases, would he properly resolved at trial. I le also suggestedt hat the litigation might he able to proceed if the Bands could work out a contingent roe arrangement with counsel.

B. British Columbia Court of , Weal (2001), 95 B. C. ( 3d) 273, 2001 BCC, 1647 ( B.C. C.I.)

Ncwbury J writi1i ror it unanimous panel, ,' Wowed the Bands' appeal of Sigurdson J.'s decision.

1 2 At the outset, Newbury J.A. noted that the Bands' claims, ir they wont to trial. would he the first to try tihoriginal(+inns to t ido ,and other rights m respect of logging in British Columhia. She also summarized some or the affidavitevidence setting out the dire [humeral circumstances of the Bands.

1 1 Newbury upheld 1110 chamhers ittclee's decision to remit the matter of the Bands' ahoriginal rights or titlet o trial. She tercet with Linn that the lust detcrmination or these issues required a trial. [his holding was not raised ona ppo:d to this Court.

1 f O11 tho question ooh runding the litigation, Newbury .1.A. distinguished betg, cen 0 constitutional right to roll fundingot legal lees and disbursements, on the ono hand. and On the other, the court's discretion to make orders as to "costs"as that term is used in the rules of court and in general legal parlance -- meaning (1 payment to (like!. 10011.1 eXpell`;eS,usually in an amount set by statutory .guidelines, rather than payment oh the actual amount owed by limo client to hiso r her solicitor.

,Vs far as a constitutional right to funding or the Bands' legal expenditures svgs concorned. Newbury .11.A.iihstantially .‘021 cod 5sith the reasons or 1110 chainhers judge. She held that the principle or access to justice did not 000011ray :N to ol-dig,e the government to 1'01111 l itigants who could not ',Ilford to pay for legal represcntatiort in a civil suit. She[ 1st) agiced with Sigualson .1. that s. „;5 or the ('(gLyiiiittion ,Ira did not place an affirmative (+ligation on the go \-ernmento provide fundine for IcLatl foes of an aboriginal hand attempting to prove asserted ahurieinal rights. Nothing in theTocnic circumstances or this case gave rise to a rit,luciary expectation 00 tile that their 10(.1.111 hoes would he(She 11 .111 not address the kt,ditcls' s. 15 arguments, which were not. raised on appeal.) Newbury J..1. concluck_glt hat the Bands did not have a ctmstitutional right to legal fees runded by the provincial Crown.

1 0 Nev,hury .1 A. ca1110 to a different conclusion, lio\vever, On the matter of the court's discretion to order intermi,P; in favour oh the Bttnds. She Si!Iurdson 1. that this disci etion e5151e11, and that i t seals ilatro\v in scoped nil restrict0d to mud() \v and neeptional citeumstiinces. In her vow,however. the circumstances or this case \Yore mdeoclNow hury .1 hold that the chainhers judge had placed too 0111011 emphasis on concerns X111001 prejudgingt he outcome. which in her slew g,orc diminished in l ight of the special circumskinces oh' the case 1 110 public interest illI pr()pci" re,,01 1_1(1011 ()i the 06110!i. She held that coonslitutiontl principle5 anti the. unique nature ofthe rclation:;hip het \001); he (frown and .,ihori,Motl 11001 -)ICS sere hack.e.rouncl factors that should inform the exerci.;e of the court's clkcretion to
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,)1 der costs, 1\), \vl-mry 1.,-N. held that the chambers nichle had erred in Ftill inLL, to reco)Inize that Lhctase invplved \ce.ption tt laid unique ciicurnsttinces which ()LILL\ eigneci concerns tibout prejudging the outcome or the ctise.

1 7 Nev. bury .1..N. held that. although the court had no discretion to order lull rundine or the Bands' cdse hy the ('rosen,t he chambers judee did havn a discretionary power to order interim costs. She held that such an order should be made)yith conditions designed to provide concrete assistance to the Bands without exposint! the Nlinister to unreasonable or_-xcessr,,..) costs. Stie ordered the Crown to pay such legal costs ot the Bands us ordered by the chambers Ludge from timeto time. subject to detailed terms that she imposed so as to elle0111.titIlt the parties to minimize unnecessary steps in thed i -pule and to resolve as many issues as possible by negotiation. These terms, as bound in the Court or ppettl Order(Idled Noseniber 2001. tire hest stated in rull:

\ NI) 11 11 COI 'WI- 1RT11111.,1 OR01_RS Iltat the Crown. in nav event or the anise. pay such legal costs of the!Lands, as that term is used and tis the Chtnnbers judge orders from Mne to time in ,iccordance \\dill the following:

Lid ("osts. ti:; is referenced in paragraph 01 or the Rouvr),Is /((r11//(/(,))/(ienr,

( t 1 nless the Chambers judge concludes that special costs arc w',11.1-,inte(1 in this case, costs are to be calculatedon the appropriate scale in light or the complexity rund difficulty of the l itigation;

(c) Counsel are to consider \\ hether costs could he saved by living one of " the Four cases rather than till Foura t tlic same time. II" counsel are unithle to tUi,I.Ce on that issue, they should seek directions from the Chambersj udge. Counsel are also to use all other reasonable measures to minimize costs. and the Chambers judge mayi mpose restrictions for this purpose:

(d) The Province and the Bands tue to attempt to agree on a procedure whereby the Bands upon incurring,usable costs tind disbursements from time. to time up to the end of the trial. will so tidvise the respondent,told provide such other 'backup' material ds the ('hamhers judge inav order. Such costs would be paid by therespondent within a given time-Li-dine. unless the Province ohjects, in which case it shall refer the matter to thelitunbers judge, who nov order the taxation or the hill in the ordinary sviv;

e) if counsel are noddle to agree on such procedures, the matter shall he taken hack to the Chambers judtle,who shall make directions in accordance wish the spirit of these Reasons.

V. Issues

1 1; this case raises two issues: nrst, the nature of the court's jurisdiction in British Columhid to cram costs on ani iir..uain basis tint( the principles that govern its exercise: and second. appellate review or the trial corm's discretion tus tos. rh(2. issue OL'tle011 tlit111011t11 1- 1,1111 to funding does not arise. ds it v is not relied on by the respondents in this appeal.

.1nalvtiis

I. Lhe ('ourt's I)itieretionary Porer to Grant Interim Costs

Trd,fitir ,nrd lodemmtrim,,- the .'11«.ey. 1111 Purtr

1 1 1 I he jurisdiction of courts to order costs of a proceeding is d senerdhle one. Hie I'duAisri common disc courts (lid nothitne inherent jurisdiction uver costs, hut heginning in the late 17)th century they syere given the power by statute to ordercosts in Favour of a successful party. Courts or equity had )ill entirely discretionary jurisdiction to order costs accordingto the dictates or conscience (sec NI.NI. Orkin, l'he I  ()I (wits(2nd ed. t loose-ledla), it p. -I 1 . In the modern ('tuitulidnsystem, this equital-)le and discretionary poseur survives, and is recognized 1-)v the various provincial statutes tindi des ()rya i l procedure \\ Lich make costs ti intitter for the court's discretion.
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I n the (1'4141 Case., costs fire ', mai-tied to the prevailing party al ter Judgment has been inven. stitmlitidc lunacteristics of costs awards were summarized h\ the Divisional Court of the Ontario I IlL!,11 ('OLII'l Justice in1[0111111011- 11 -C11()Volill r Ic'',`1011t11 1111111( T(11111' 11,011111011- '01/117)/1/i Sf 11,0 ///c /cc ( 1 ), K.'fd) 2 t (()tit. Div. ('t.). fit p. 32, as Collo \vs:

I ) I  are an award to be made in favour or a successful or deservimr. litigant. payable by the

( 2) Of necessity, the imrfird must await the conclusion of the proceeding, as success or entitlement cannot Hebeforectermiried  that time.

3) 1-lren are payable by way of indemnity for allowable expenses and services incurred relevant to the case orproceedine.

i l l hires ire not payable for the purpose of fissuring participation in the proceedings.

1 l'hc characteristics listed by the court reflect the traditional purpose of an award of costs: to indemnify the successfulparty in respect or the expenses sustained either defending a claim that in the end proved unfounded (if the successfulparty is is the defendant). or or pursuing a valid legal right (if the plaintiff prevailed). Costs awards were described in(in k (Jr  ( 1 ,)2( ). 213 (Ont. at p. 216, its being "in the nature of damages awarded to theticcessf id litigant against the unsuccessful_ and by way of compensation for the expense to which he has been put bydie :suit improperly brought".

2 (Ls on i1111/ 1100  of l' (thy

These hitchground principles continue to govern the law of costs in cases where there tic no special factors that.could warrant a departure from them. The power to order costs is discretionary, but it is it discretion that must hee xercised judicially, and accordingly the ordinary rules of costs should he !Ahmed unless the circumstances justify afferent approach. l'Or sonic time, however. courts have recognized that indemnity to the successful party is not the solepurpose, find in some cases not even the primary purpose, of a costs award. Othin,,wrprq. at p. 2-24.2, has remarked that:

I  principle ()I- indemnification. while paramount, is not the only consideration when the court is called on tomake au order of costs, indeed, the principle has been called "outdated" since other functions may he served by acosts order, for example to encourage settlement, to prevent frivolous or vexations litigation and to discounnlel_innecessary steps.

s -fire indemnification principle was referred to its "outdated" in 17Hotre.v„11-(:Ncil r. Linva (icncral huernationalloormice ('o. ((Tr 7 ). 
3
O.R. (341 )U(4 )nt. (ien. Div.). at p. 475. In this case the successful party 'was a law lit-or, onew hose partners had acted on its behalf. Traditionally, courts applying the principle of indemni f ication would allowto unrepresented l itigant to tax disbursements only and not counsel fees. because the l itigant could not he indemnifiedHi- counsel fees it had not paid. NIficdonald .1 , held that the principle of indemnity remained a paramount considerationi n costs matters generally, but was "outdated" in its application to it case of this nature. Lhe court should also rise costspyfirds sots to encomage :settlement, to deter Frivolous actions acid defences. and to discourage unnecessary steps m theThese purposes could he served by ordering costs m fityour of ,L lilieftnt \1110 incept not he entitled to (11C1-11 onhe \ row that costs should he ns,irllcd purely for indemnification of the successful party.

2 3 'slit -titlark., in .57,-i(hirof:c v i))/f/(/,-/npri, ( 1005L21) R. (;,I) 201 (ftc. ('.;A.1. t he 13, ('court Ar.)r,c,di
d ated at Para. 28 that "the view that costs are awarded solely to indemnify the successful for leif,ftl lees and(hduirsements incurred is now outdated". The court held that self-repiesented lay li tuiains should be allowed to tat IceftlI ces, river- 1 1_1 111w its calker decision I II Vo (PH )) 13( ' I R 13 ( ( ' thel ass was described by the court ,isan nreremcnial one "when s iewed in the larger context col the trend towdirds
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gyardind costs to encourage or deter certain types of conduct, and not merely to incleiniuly the succcssi tit litigant" I p;
I).

,V; the cases i llustrate. 1110dC1'11 costs rules purposes in addition to
t he traditional oliieCtiVe of illdC111111licLttion. Au order LIS to costs 111L10 H dCSigutc(1 to penalize it ptirtv who has reltiset.1

t easonithle settlement offer: this policy has been codified in the rules of court of 111L111V provinces (see, c.u., Supreme
'ourt of British Columbia. /a/e.v Court, Kale 37123-20i: Ontario /f(/(t.v Civil Prot cdlo.c. R.R.O. 1000, Rog. 104.
Rule 49.10: Manitolia Orr(Tu'v ./14gfch \Ian. Red. 5.53/88, Rule 44.).104 Costs can also he used to sanction liehitviour
h itt increases the duration and expense of litigation, or is otherwise unreasonahle or vexatious. In short, it has become

,t reunite matter for courts to employ the iimi,er to order costs .ts a tool 111 the 1.11r111CrallCC 01 the CHICICI11 1. 111(1 orduris
1(11111111511-,111011 of justice.

3:.6 Indeed, the traditional approach to costs can also lie viewed as tieing animated by the broad concern to CI1StirC. 111',11
t he jttsticc stem W01-1:S ['dirk and CLIC1(21111y. kCC'JLISC costs ;1'..Vardti irm-14er sonic of the winner'; litigation expenses to
t hc loser rather than leaving each party's expenses sshere they fall (as is done in jurisdictions without costs rules), they act
i s it disincentive to those who might he tempted to harass others with IlleritleSS claims. ;And hCC;.11P;(2 they of ket to some
slept the outlays incurred by the winner. they make the (coal system more taccessihle lu litigants who seek to %indicate

lediilly sound position. These effects of the traditional rules can he connected to the court's concern with overseeing its
o \\ l process and ensuring that litigation is conducted in an efficient and just manner. In this sense it is a natural evolution
i n the ILIA'," to recodnize the related policy objectives that are served by the modern approach to costs.

Into east Litipcition anti .•f cress to Justice

\ 'loftier consideration relevant to the application of costs rules is access to justice. This factor has increased in
i mportance as litigation over matters of public interest has become more common, especially since the advent of the
7/5/515'r. In special cases where individual l itigants of limited means seek to enforce their constitutional rights, courts

,a ten exercise their discretion 011 costs So as to ilV015.1 the harshness that might result from Ltdhei clic° to the traditional
principles. I his helps to ensure that ordinary citizens have access to the justice system when they suck to resolve matters

consequence to the community its a whole.

Courts ha\ c referred to the importance of this objecting on numerous occasions. In c'ailudiwi ,As if(priper.v Co. r.
(.,t/Lida (.1 ttorluti, (tolcrd1) t l ')0()). 32 (411d 202 (Ont. 11.C.), Oster J. opined that "it is desirahle that boon lido
challenge is not to he discouraged by the necessity for the applicant to hear the entire. burden" (pp. 305-0), while at the
gime time cautioning that "the Crown should not be treated as an unlimited source of funds with die result that ntar«in it
applications W0111(1 11(2 CFIC0111-L1l1.Cd" p. 300). In v. O. P. E. 0. 1 1087), 60 O.R. (2(0 -ft0) ((Jun. I LC. ). \\/1-iite J. held
t hat ''it is desirable that Chin. tcr lil l!l'Ation not he beyond the reach of the citizen of ordinary means" ( p. 520). Ile awarded
osk to the successful ('hfrrtgr applicant in spite of the fact that his representation had hccn paid tor by a third-party
31 ,taiiiiiition I,o that he ssould not, on the traditional approach, lease Hun C11'1111(2(1 10 any illdC1111111V1. This case WlIS

CrtLIFI1Cd y in 1 11C merits 011 Larn.,,PC O. P.S. L. 0 ( 1 ');',,/ 1, 7)3(-) f()n t. iiird 1 1 ,0)1 1 isrA
I I 6.0 Ina neither the Ontario Court of Appeal nor this Court expressed any disapproval of \Vhite1.'s remarks

on costs. Referrind to hoth Cf.ght(ihin Ac it priprrs Co Arid Lniylic in RoLrcr.% r. GiV(//C/' '11(1111().1. c 0Itir ,Idmittivrator
01 11(0-10 (21 1l ) l i7 O.R. 4N7 (Ont. S.C.J.), Lipstein .1 . concluded at para. 3) that "costs can he used its an

i nstrument of policy and ... making ('hurter litigation accessible to ordinary citizens is recognized its ti legitimate and
i mportant policy ohjectiy c".

I n I3. r R. i 5 . Cluldrcn's .lid Socictv lictropolitEdi l'oronto. 1 190'il I S.( '.R. I 3 (S.C.(' the applicants, who
ere \Vitnesses, unsuccessfully,ucued that their (homer 1 11111k had been violated shun a 1)110p(1 transfusion

t, ', is administered to their baby daughter over their ohtectIons. Instead of dianting costs in the duke, the District Court
;edge dirCC1C(1 111C otters Font" :\1101-11cV (1crici-J1 Ire p,ty thc ,IpplICL1111S' costs. \\:11Cl11\ D.( J. cited Oder J.'s statement
ui ( \ \ pf/p(T, Co . tltprti, that ['HMI 100 challenges should not he deterred, and ohscrscd that the case before

au unusual one, in\ ()lying a matter of province-\\ade Importance (gee Mitt. Dist. Ctn. Il i.; costs order, although
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v as upheld on appeal by the Ontario Cowl (fl .Appeal, and subsequently by this Com t. , \ t (he ( 'cunt of\ [Teal, Farnopolskv J.(\.noted that this case. in which "the parents rose tip against state power because of their religiousbeliefs." one rtl nuhoual. CU211 111Lallati(111;11 significance 01002), 10 O.R. (3d) -)' 21 (Ont. C.A.). at pp. 35.4-55). 1 ,aI , ()rest J. stated at para. 122 or this Court's judgment that the costs award against the .Attorney General was "highlyunusual" (ind something that should he permitted "only in very rare cases," hut that the case "raised special and 'peculiarproblems". Ile allowed \\. ical\r D.C.J.'s order to stand.

to I  /3 ( R.) case i llustrates that in highly exceptional cases involvina matters of public importance the individuall i tigant who loses on the merits may not only be iclievccl or the harsh consequence or paying the other side's costs. butmay actually have i ts (mil costs ordered to he paid by (i successful intervenor or party. It should he noted that Whealv).C..1 . applied Rule 57.01(2). a provision of Ontario's kfday (q (7171 Proccdorc that expressly ftuthorized the court to
ward costs against 21 successful l itigant (Hid specified that the importance of the issues was a factor to be considered( Rule 57.01 1 1 )(d)).Although these principles are not spelled out in the Supreme Court of Brit ish Columbia Rule(- ',cur), in in', view they are ,generally relevant in enable the exercise of (t discretion us to costs. They form part oft he background against which a British Columbia court exercises its inherent equitable jurisdiction, confirmed by Rule• 7110. to depart from the usual rule that costs follow the event.

) /inertia 'o,vls.

.1 1 Concerns about access to justice and the desirability or mitigatina severe inequality between litigants also featureprominently the rare cases where interim costs are awarded. ,An award or costs or this nature forestalls the danger thatmeritorious legal argument Will he prevented from going rorward merely because a party lacks the financial resources)0 proceed. Chat costs orders can he used in tins way in ft narrow class of exceptional cases was rccoanized early On byt he [mIlish courts. In .1011ps v. Co\ca(cr ( 1742i. 2 \tk. -MI, 26 Ir.ng. Rep. 042 (1Mg. Ch. Div.), the Lord Chancellor- roundt hat "the poverty or the person will not allow her to carry on the cause, unless the court wil l direct the defendant to payoinething to the plaintiff in the mean time." Invoking the "intirely discretionary" equitable jurisdiction to order costs,he ordered costs to he paid to the plaintiff "to empower her to go on with the cause" (p. 042).

2 'Ile discretionary power to award interim costs in appropriate cases has also been recoanized in Canada. ( \
y teustse discussion of this power is found in Orctuif r. Barnett 1 10021, I I O.R. (3d) 210 (Ont. Gen. Nlacdonald .1 .icwed the authorities. including, ./olICS', S1i110, and concluded that "the court does. base a aencral jurisdiction to awardi nterim costs in a proceeding" (p. 215 (emphasis in original)). She also found that that jurisdiction was "limited to veryexceptional eases and ought to he narrowly applied, especially when the court is heing asked to essentially pre-determinei ssue' (p. 215).

\s Nlacdonald .1. recognized in (I; iii', 111/11*(1, at p. 215. the 1-wwer to order interim costs is perhaps most typicallyLs -Lked ut. but is not limited to, matrimonial or family cases. In ,l/( /)or/a/(/ .11( 1)(m((/(/ 10')N), (,-'s 1).1 R. ( Oh)(Alta. . [In Chamhersl), Russell J.A. observed that the wire in divorce proceedings could traditionally obtain"anticipatory costs" to enable her to present her position (para. 1 This was because husbands usually controlled al lt he matrimonial property. Since the -wile had "no means to pay lawyers. her side oldhe li t igation would not he advanced,I nd thus position was patently unfair" (para. 20). Interim costs will sti ll be granted in Lundy cases where one party is
',C.VCre Iivauciutl disadsanlace that nary prevent his or her case Irom being- put I orward. Sec. e.g.. I1 0/(PThalk

1 01t10 (11.[ I LI')H Ai No. 1-o„ (m 1) .\ HON 30(1(,-\ ltd. Q.11. f ln Chainhcrs1 ), where the Alberta Court or Queen's Benchd cred a lump sum payment of` 10.000 to the mother in a custody action by wav oh interim costs, finding that the father's
Mank_aal position was "signil icantiv better than that of the [mother] in terms or funding this protracted lawsuit" (para.1 61, and Robcfrts r. .risen. 1 101 /01 0.,1 No. 1000 (Ont. S.C.J.). also a custody case, where the court held that the ratheru nlikely to succeed at trial (Hid that the mother lacked the resources to pay her legal fees and disbursements, and( a tiered the rather to pay ̀ 515,000 as interim costs. Orkin observes that in the modern context "the 01w)ii H/ I
tich assist the rIllalICIalk I1CC(IV party pending the trial., they are arsine where the spouse is w ilhout resourcesA nd would otherwise he unable to obtain relief in court"( Ylipnl, p. .'.-23 (citations omitted)).
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I nter in ensK are (i lso potentially as iiiible in certain trust, bankruptcy and corporate cases, where they are imiudedfor essenl itil ly the same reason to ti10I11 unfairness by enabling impecunious l itigants to pursue 'meritorious claims withJ.t.hich they would not otherwise he able to proceed. Ore(un, yriintrt. was a corporate case involving., among other causes tatrction, an action under the oppression remedy set out in s. 24) of the Ontario Business C'orporalions R.S.O. I99t1,The statute also provided in s. 249(4) that interim costs could he awarded in an oppression case. 'Macdonald J.held that, in addition to this express statutory power, the court also had an inherent jurisdiction to award interim costs.I n the particular circumstances of this case. however, she held that the order should not he granted, because by their ownalinissam the plaintills were not impecunious and would he able to proceed to Hal without it. In 71inca1 Industrics ('(07)., • room 1)0minion 8, 11,-, 1 1'101 ( J. No. Oil  if )nt. Gen. I)iy. [Commercial LAO, a bankruptcy case, Macdonald J.aciciaw, 'edged "the inhei cm unfairness that arises in choking a plaintiff's action if access to Funds is not pen -inked" (para.'10): in (his case. (Hain, interim costs were not awarded because impecuniosity was not established. in hiritcr r. . Inf/rciry'um ), 1 '17 D. I R ( 1, 2 11(1',A 70 f 13.C. C'..A. t. an action for breach or fiduciary duty in respect of a pensionfund, the British Columbia Court of,Appeal recognized that the court had the power to award interim costs, but heldt hat the interests of justice did not require it to do so on the facts of the case. Newbury .L\. noted that the financialposition or impecuniosity oh a party is not in itself reason enough to depart from the usual rules as to costs (para. 18).

13,1 Based on the foregoing overview or the case law, the following general observations can he made. hhe power toi Jrder interim costs is inherent in the nature of the equitable jurisdiction as to costs, in the exercise of which the courtmay determine at its discretion when and by whom costs arc to he paid. This broad discretion may he expressly referred
M statute. as in s. 131( 1 ) of the Ontario f: 'otitis 01 .1zo. lice Act. R.S.O. 1900, c. C.43. sshiclt provides that costs "areut the discretion of the court, and the court may determine by whom and to what extent the costs shall he paid". Indeed,t he power to older interim costs max he specifically stipulated, as m the Ontario Thr.\inevy c'orporutioiry ,,Ira or similarJ_J ttislation in other jurisdictions. Even absent explicit statutory authorization, however, the power to award interim costsk Implicit in courts' jurisdiction over costs as it is set out in statutes such tis the Supreme Court of British Columbia Rulcs('Hurt, \\Inch provides that the court may make curlers varying From the usual rule that costs hollow the event.

t(t I  arc several conditions that the case law identifies as relevant to the exercise of this power, all of which musthe present for (ui interim costs order to he granted. Elie party seeking- the order must he impecunious to the extent that,i thout such an order, that party would he deprived of the opportunity to proceed with the case. [he claimant mustestablish a primu //cie case oC sufficient merit to warrant pursuit. And there must be special circumstances sufficientto satisfy the court that the case is within the narrow class of cases where this extraordinary exercise of its powers isa ppropriate. Ihese requirements might he modified ihthe legislature were to set out the conditions on which interim costsa re to be granted, or where courts develop criteria applicable to a particular situation where interim costs arc authorizedh v statute las is the case in relation lo s. 2.49(4) of the Ontario Business Corporations .Ict: see Or! lin, .(npr0, at p. 21 3). Buti n the UAW case, Where the court exercises its equitable jurisdiction to make such costs orders as it concludes are in thei nterests of justice_ the three criteria of impecuniosity, (t meritorious case and special circumstances must he establishedon the evidence het ore the court.

.Although a litigant t,t 110 requests 1111(211111 LOSts IlltlSt establish a case that is strong enough to jstet over theprelintinaty threshold of being worthy of pursuit( the order will not he refined merely because her issues remain live andcontested het \\ Lien the parties. If the court does decide to ;ward interim costs in such circumstances, it ;t sense heedetermining triahle issues. since it will hale to decide that one side \silt receive its costs before it is known who willi n 00 the merits (and since the winner is usually entitled to costs). /1..s a result, concerns IllaV arise about lettering thediscretion oh the trial judge who will eventually be called upon to adjudicate the merits of the case. [his in itself shouldhowever, preclude the granting of interim costs if the relevant criteria are met. As "Macdonald .1. noted in On[an,
open, the court's discretion must he exercised with particular caution where. it is being asked to predetermine ;An k,ittc,t his seise, hit h does not follow I hat the court would he going beyond the limns of its discretion if it t.vcre to grantt he order. i therefore disagree \J. i th the conclusion of the New Brunswick Court of Queen's Bench in A'cit. Brunswick110Hylcr 01 1.1e(11111 Community . cryi(cs.! r. (1. .1 1 1 ( 1')')Y I I 1) 1 ..C. (1411) ,,_1 (N.B. Q.11.), that costs cannot he
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tiered at the commencement id a pioccecling in the absence of express statutory authority to ayaid cots iegfirdless off ile outcome t)I the, proceeding 2',S3) (this case \vas eventually overturncel by this Court in I 9')ql 3 S (' (S.( .C.),H ut the interim costs issue \vas a secondary one that was not dealt with on appeal) \s I slated filsoye, die power to, ualcr costs contrary to the cause is always implicit in the court's discretionary jurisdiction i1 to costs, as is the powerto corder interim costs.

lnrr~rinc ('osts 111 1111141.c lorcrc.yi

The present appeal raises the question or how the principles governing, interim costs operate Ill combination witht he special considerations that conic into play in cases or public importance. In cases of this nature. as I hose indicatedalso\ e, thc more usual purposes of costs ftwiu-ds arc of ten superseded by other policy objectives, notably that or ensuringt hat ordinary citizens will have access to tin courts to determine their constitutional rights and other issues or broad<octal sibnificance. burthermore, it is often inherent in the nature of cases or this kind that the issues to be determined
1 1 -n Or .,,HnIlicance not only to the parties but to the brooder community, find as a result the public interest is served byi t proper resolution or those issues. In both these respects, public law cases as a class can be distinguished from ordinarycivi l disputes. Ilicv may be viewed as a subcategory where the 'special circumstances" that must be present to justify anA ward of interim costs fife related to hue public importance of the questions at issue ni the case. It is ror the trial court tofletermine in nach instance whether a particular case, which might be classified as "special" by its verv nature as a publici nterest case. is special enough to rise to the level where the unusual measure of ordering costs would he appropriate.

)tie factor to tin boon in mind by the court ni making this determination is that in a public law case costs willnot filways be awarded to the successful party if, for example, that party is the go‘ernment and the opposing partyfin individual (Yon-tr claimant or limited means. Indeed, as the B. (R.) case demonstrates, it is possible (althoughJ i l l unusual) for costs to he awarded in favour of the unsucccsxful party if the court considers that this is necessary toinsure that ordinary citizens will not be deterred from bringing important constitutional arguments before the courts.'oricerns about prejudging the issues arc therefore attenuated m this context since costs, even if awarded at the end oft he proceedings. will not necessarily reflect the outcome on the merits. Another factor to be considered is the extent toJvhich the ISSUCS roused ilFn Or MIMIC importance, and the public interest ni bringing those issues before a court.

\Vith these considerations in mind, I would identify the criteria that numist be present to justify an award of interimcosts in this kind of case its follows:

I . Hie party seeking interim costs genuinely cannot afford to pay for the litigation, and no other realistic option2\ktti for bringing the issues to trial — in short. the litigation would be unable to proceed if the order ',sere not made.

7. Hie claim to be adjudicated is prtimi /urin meritorious; that is, the claim is at (cast of slit ficient merit that it isonli ftry to die interests itcrf justice for the opportunity to pursue the case to he roireitecl just Isecause the l itigantI financial means.

I he issues Liked transcend the individual interests of the particular li tigant ire of public importance. find havenot been rcsciimcd HI previous cases.

I I (inn  itre necessary conditions that must he met for fill award of interim costs to he fty fulable ni cases of thisP.pc. I he hint that they' arc nut in ft particular case is not necessarily sufficient to establish that such an award shouldhe made: that determination is in the discretion of the court. If fill three conditions arc established, courts have a Iltiltfo\i,'j urisdiction to order that the impecunious party's costs he paid prospectively. Such orders should be carefully fashionedand reviewed over the course of the proceedings to ensure that concerns about access to justice are balanced against theneed to cncout- ,'We the 1-eilS011tlitiin and efficient conduct of litigation, which is also one or the ism- poses of costs awards.\Vigil) making these decisions courts must itlso be mindful of the posi t ion or defendants. The of i ll fe riin costs mustnot impose an unfair burden on them. In the context of public interest l itigation judges inust be particularly sensitive tot he position or private l it igants who may, in some ways. he caught m die crossf ire of disputes which, essentially, involve
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hs rellIt1011' 111/ IlltrINCI211 the clitimants and certain public ltith.oi ities, or the cl feet of la svs tinn. \Vithint hese parameters, it k a maner of the trial court's discretion to deteriniw2 \vhether the case k such that the interests oll ustice \\ oult1 hc hest sers ed hv inal inc. the order.

ippellate Review Discretionary Decisions

12 I hc discretion uf a Hal court to decide whether ur not to ,iward rusts has huen described as unlettered andu ntranimelled. stibject onts tu ark' applicdhle rutes of court urd tu the need to act judicially on the facts of the ense (L':/)-7-)obo), 101) R. 21, 200o t) ;,.tsk. C.A.), at para. 7. titine t1(77.sh,n /inmun I I 004). 120Sask. `.iictirdson decision in the present case was based on his iudicitml experiencc, hiss iesv uI what justiceeguired, and his assessment of the evidente; it is not to be interfered with lightly.

\s I ot-kei veel ut h r Krtrun (20(1.2), I r, I C.0 ( L-;,1 ) 21)o2 M'th 12. (S.C.( ho\\ ever, discretionalv tleckions arcHol ennwIcleiv insulated frum review (para. I IR). An ,ippellate court mav ,incl shoult1 intervene \\ hero it ['nek that the( 1 1 ,1 1 judge has tnisdirected himsclf as lo the :ipplicable law or made u palpable error in his assessment ot the l'acts. sAs this'ourt held iii 1'‘1,': h r 1 1 1• 1 I (. 1 1 i .(h,C.1. dt p. ̀ 14-5, the criteria for the excreise ofattalicial discrctioni le k2ga1 cl itend. their definition as sve1 1 as a faillire to ,ipply them or a nusapplication of them rake questions of\\ ,A111Cil ure SlIbiCet to appellate review.

I4 fwo errous in parneular sitiate the chambers juchge's decision and tall for al:Teikne intervention. First. he~iseremphasized the inTortance of avoicling ttny order that involved prejuLlging the issues. In a case ot- this Lind. as Ihave indicated, this consideration is ot- less weicht titan in the ordharv case: in faut, the allocation ol the rosts burilenmay. in ccrtain rases, be tletermined indepenclently of the outcome on the merits. Sigurdsun J. erred \vhen he coriclucleelt hat his cliscret ion did not extend so far as to empower hum to make the order requested. Secondly, Sigurdson J.'S lindin,i hat ,t contincen1 lee ir-i-tingeillent might be /t viahle alternative for runding the litigation dues not appeal- to he supporteds ens evidente, and I ,t!2.1.12(2. with Ne\vburv J.A. that Ole prospect of the Hands' hiring tuunset on a contingcncy basis,einis unrcalistic in the pm- ul:d:ir circumstances of this case.

. Ipplication to the Facts this Case

45 I t is tmnecessarv to send this case back to the chambers ludge to apply the criteria set out bere. because it is apparentfrom his reasons that. bad he done so. he would have ordered interim costs in favour of the resporidents. Sigurelson J.[(hund as a fald that the Hands svore in extremsly dif ficult fintmcial circumstances and could not difor(' to pay for legalrepresentation. l'he ursly alternative which he suegested might be av,tilable for runding the litigation was a con timientlee 1.1 1-ailaernent. sshich, as I have statect, svits not feasible. I le founcl the [lands' claims uf aporiginal titte and rights to be/00/,i[uci:, plausible and stnTorted by extensive doctimentary evidente; althoutill the claim syas not su clearly valid thatI llere was no need lor it to be teslcd through the trial process. it was certainly strong enough to snarram pursuit.
.hliatirdson J. found Ilie case to be une utetert public importance, sisuns novel nilur significant issues resolution ol \vhichW rotich the trial process \vas very mach in the interests of justicc. Ile tven \vent so far as to urte the executive bra:tellesHf the fedcral and provincial governments to provide rundinne so that toild he addressed.

.\iplying the criteria I latne set out to the e\idence in this case :Is assessed hv the chambers judge, it is my vices[11/11 ettell Or theta IS triel_ 1 -11e responelents are inn2ccumous tiral cannot procceel to trial without order for interimosts. I lie case is ol sulficient merit that it should tio forward. The issues sought to he raised at trial ,' tre ot profountli mportance to the people of Hritish Columbia, botli ttboriginal and non-ahorigintd, ard their determination would hemajor slep to \yards settling the many unresolved problems in the (hro\vn-ahoriginal relationship in that prov ince. InWold, the en-curwdances of this case are indeed special, oven extreme.

l h' 1-he cont l i tions attached to the costs older liv Neohun' i \ ensure thai the parlires sni ll he enconraacci to resolve thenuitter thruueh nettotiation, \\ hich II2111I1111') the LII I.I111/ItC route to achie\ reconclhation bet \\ con ahoricinal societiesh nd the ( rosve (sec 1)ch›,-,InitillLit' v C()Iii,n1)1(1. 1 1001 i S.( R 1010 ( .(h.C.), at para. I00), and :1111) that there
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,HI] lie no lempt,ttion for the 13antls to (hag elit the process unneccssai i lv ',met le thro\\ t \va \ costs paid hy the appellant\‘.ouI(I uphold her disposition of the case.

VII. Disposition

4 The appeal k dismissed with costs to the respondents.

1 la /or .1.:

A t issue in this appeal is how mill courts should he in their award (4 interim costs. \Alien are these itdvanceasis ;t pproppate? I low much deference should appellate courts give to the trial judge's discretion in the matter?

born Indian hands ,ire suing the (Town in right of 13ritish ('olumbia, to estal)lish algoriginal title over land theyw ish to log. Because this l itigation will he expensive. thee seek interim costs that is. iielvance costs awarded \\Hu:triernot the\ ;Ile succcs lnl at trill. B\ auk standard. this I', traordinary

l - he chambers judge could not lind it supporting precedent and in the exercise of his discretion he chose not ton itilt interim costs. Hie British Columbia Court of Appeal, and new my colleague Lel3e1 .1., reversed the chambers Judgew hat appears to he a new rule for interim costs. With respect for the contrary view. I conclude that Sigurelson J.i nterpreted the applicable principles correctly and can find no basis for reversing his discretion. I would therefore allowt he appeal.

The appeal rinses dill icult questions. In particular. how may impoverished parties site to establish what is submittedi o he constitutionally supported rights' Constitutional issues, however. were not pursued in this appeal. The respondentsely solely en the common law rules en costs.

P i aditionally. costs usually party and party costs - - dre awarded after the ultimate Hal er appellate LICHSton ;Ind,dinest always to the successful party. Parts and party costs in al l ('imadian jurisdictions are only partial indemnificationthe litigants' legal costs. In certain cases. interim costs may be awarded to it spouse suing for the division of propertyis a consequence of separation er divorce. The HMO Or the matrimonial cases is clear: a spouse usually awns or is entitledt o part of the matrimonial property; some success en the merits is practically assured. Thus, the traditional purpose ofmusts indemnification of the prevailing party - is preserved.

st4 Hut to at.vard interim costs when liability remains undecided would he a dramatic extension of the precedent.burthermore, to do so in a case wnh serious constitutional considerations where the Crown is the defending party wouldhe unusual extension of highly exceptional private law precedent into in area littught with other implications.

[Ile con-midi-1 Lox is said to evolve to adapt pree,itltne principles to modern circumstances. I tit the cominon law elshould ile\ clop through the discretion of trial judges. This equitable trial-level discretion. developed met- centuries,i s essential to the primary traditional use el the discretionary costs power by courts: to manage litigation ,tad case load's.I t nom  he that there are public like questions where access to justice can he provided through the discretionary award ofi nterim costs. Hveti se, melt cases must lie closer to the heart of the interne costs ease law. Such developments should liei nitiated ha trial courts properly exercising their discretionary power, not the appellate CcrcnW eel that discretion.

I. Bachurotiml

N Iv colleague has fairly characterized the Incas of this litigation. I lo \ye\ er, some highlightin.r of those !acts mayI e usel

I n 1904. the four respondent Indian hands (the "Bands") began legging CreWri land, 1:1111(k fruni that activity werel et be used for houtane and ether desperately needed social . The British oltduhia rorests served thew i th stop-verk orders and commenced proceedings to prevent further logging. The Bands chil l lentled the ordersa nd claimed ahuriginal title to the lands.
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\t the British ( olumhhi Supreme Court, Sigurdson .1. ruled that the question of abort final title w',1s suflicicntlyLoinnlex that it trial was necessary. - I-he Bands stated that they could not afford to litigate and even if they could. they'y ou'd huse preferred to use such funds lo provide social services. -Ile Bands claimed that they had been unable to lindnv !rovernmental ()rpm hr/tro sOLIrCeS of aid. They theref ore! petitioned for interim costs ---- costs in adv'..ince of trial. HieBandi' motions Were uricimtlly grOLIFILICal in We constitutional question ut title. Ilev now seek interim costs on the basisH' 1. 112 trial court's inherent and statutory' cost power.

I le. chambers iiicke conducted It thorotigh examination i0 the case law' on interim costs ;Ind. in the exercise ofis disektion. concluded il para. 124:

I ( Ind ihal the rtt'tpond,mts' argument that as trial costs he paid in atlsance mull fail. The issue of liahility is scry:mach in lispute and the trial costs ;tie sithstantial. To order the payment of trial costs would letiture preiudy.ing thease on ihe merits ',1111C11,(Ircollrtie, i Cal-11101dt). limited discretion in appropriate circumstances toLvard interim costs this case halls far outside that area. I recognize that these respondents are in a difficult position.I lowever, counsel arty he prepared to represent them on a contingency hasis and. tl successful, the respondents wi l llindouhteelly receive signilicant indemnity for their costs. I recommend, however. that the Federal and Provincial^ i own consider providing some funding so that these disputes, which have some elements of test cases, it they,2iinnot be settled, can he properly resolved at trial.

I l. ,Anala sis

I. The Law of ('osts

Hie standard rule on party and party costs is that they arc generally iiwarcled to the successful l itigant at theend of l it igation. Fliese costs arc a C011tlahl111011 to tlic IttICCeI-IttlaIl party's actual expense. Full indemnification h' way ofol icitor-client costs is infrequently ordered in Canada. Such costs require unusual egregious conduct by the losingparty. On rare occasions the court may award solicitor-client costs where equity is Inca by doing so.

u colleague points to what he describes as a modern trend in the law on costs its use as instrumentt o encourage litigation in the public interest. \Vith respect, 1 think this proposition mistakes public funding to pursue( 11/Lirtcr claims as an exercise in ass tiding costs. It is a separate function. Although the trial judge retains a discretion onhe question of costs in such cases, they have always been 1.warded al the conclusion of the litigation.

B. T" he Lair of Interim Costs

a2 , \s a matter of public policy as reflected in federal and provincial rules of court. costs 'ire usually iiwarded at theoncliision of trial as a contribution lo the successful party's legal expenses. I lowever, the common law on interim costscosts ID ads,ince 0[1 1 131 has Peen inure confined and almost exclusively restricted to Lundy law l ilicatiun 10 allowt he impecunious :spouse ,'Ind children access to the court. lhe reason Coy such restrictive use is apparent since awardingcosts in aely,ince could he seen as prejudging the merits. While there is limited jurisdiction to award interim costs, it isI sritual that the party who must pay them and informed members of society [night, in the ulisencc of- compelling reasons,I .  at reasonable! apprehension of bias in favour of the recipient. The objectivity of the court making stiuli an order willalmost antoniuucally be questioned.

the award of costs before trial is a inure potent incentive to litigation than the possibility of costs after the[he awarding of interim costs in the circumstances of this appeal appears ',us a form or judicially imposed legalI nterim costs arc useful in family law, but should nut be expanded to engage the court in essentially funding l itigationfor impecunious parties and ensuring their access to court. \s laudable as that objective may he, the remedy lies ',Anilt he legislature and law societies, ni l the judicia l y.
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fir 1 Mel J. concludes from his review of the case law on interim costs that they may he granted when (i) the partyiceking the costs would he unable to pursue the litigation otherwise: (hi) there is it prima Jule case of sufficient merit::did Mil there are present "special circumstances sufficient to satisfy the court that the case is within the narrow class ofcases where this extraordinary exercise of its powers is appropriate" (para. 3()). Ile Cods that such special circumstancesi nav exist if the case is in the public interest and is a test case. With respect, 1 come to a different result.
u I ,nice that the case must he exceptional in order to attract interim costs. Of necessity. the proposition thatextraordinary circumstances practically always exist where the public interest is in% ()keit is too broad to meet the!\ceptionfil requirement. hcHel J. accepts that most public interest cases would satisfy this criterion (puff). 38). This ish v he leaves to the discretion of the trial judge the decision as to whcffer the case is "special enough" to warrant anorder. difficultv lor the trial itidge is that this does not provide a! m! ascertainable standard or direction. ho say simplyi l iiit the issues transcend the individual interests in the case have not set been resolved (para. 40) does not assist the[ Hid ludge in deciding what is "special enough". An examination Of past Charicr cases will demonstrate that dilemma.
0 hest cases arc referred to by heliel J. and involve situations where important precedents are sought. In my view, theproposition that "it [would be] contrary to the interests of insticc for the opportunity to pursue the case to be forfeitedl ust because the litigant lacks financial means" (para. 40), without more, is not sufficient. A trial judge can draw no!lirection from this proposal.

ail Hut even if such special circumstances were to be considered, there is nothing, to distinguish the present aboriginalLind claims from any other. On the contrary. the litigation here is likely to involve the application or principles enunciatedb y (Ins ('oust m cases such as 1.)clgrlimorkit' I . British ('01llmbicl. 1 100777, ! R. 1010 (S.C.C.), and R. v. I'finderpcet( R t 41 1 ) I (5.C.C.). There is no evidence to establish that these land claims should be considered exceptional. Norri there amahing to establish how the new criteria would apply in a different was between one impecunious aboriginalparty and another.

r i8 It is worth noting that the honour of the Crown is not at stake in this appeal and that there is no reason tol istinguish the aboriginal claimants from any other impecunious persons claiming rights under the Constitution withe l',trcl to the ibiailitbility of costs. Idle new definition of extraordinary circumstances must therefore apply generally andas impact measured accordingly. There is no doubt that the conclusions of Lel;c1 J. will result in an increase of interimcosts applications while offering little in the way of guidance to trial judges.

W.) The interim costs case law suggests narrow guidelines. Interim costs have been awarded in two circumstances:n marital cases where some liability is presumed and the indemnificatory purpose of the costs power is fulfilled: andi n corporate and trust cases where the court giants advanced costs to he paid by the corporation or trust for whosebenefit the action is brought. In those cases it is sti ll necessary that the party seeking advaanced costs show that theywould otherwise he unable to proceed With

-0 He matrimonial cases involving the division of assets upon divorce comprise the oldest line of interim costsurisprudence. At common law, a wife could be awarded interim costs to help her maintain her di\ oicc action. I  ruleLis been gencisilly recognized in statute and Canadian case law. Sec ,l/c/h)fraid .)/(Pfrifffid( l'08). 11)3 1). 1..1<. (4th)( Alta. (3.1. [In Chambers!). See also 1?undic r. Minalc ( 10Y)). 27)4 323. Al3())13 1)84 (Alta. (1.13.), wherei nterim costs \Acre granted in an action concerning the division of property between common law spouses.
'1 There are three legal characteristics that explain whv the post-marital contest serves as the exception to the standardm ule that costs "follow the event". rhese three characteristics are imidelines for the exercise of discretion in the award! if interim costs.

- 3 First, ,it iominon law. hushimds tisual l), had control and legal ownership of the marital pur)ie and property,i ng in most cases that noes did out have the Financial resources to pursue See .1/(7)(!mf/d, vuiff-fr, ,tt para.3). 1 1)cl-chile, the first icquirecl element of :in interim cost aw,ncl is that the party )eeking the !tv,:ird n impoverished,
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would nut be alile lo pursue the l itigation without such an award. It is acknowledged in du appeal that each or! he hands are without Kinds.

ff' f') Seca id. the marital relationship is perhaps unique in the mutual suppart o \\ ed between spouses. rhos. generaliiinghu ond the avicitat context. there must he a special relationship hetscen the 011111C11 "1111111 11111t the COst 1111.'111•11 \you'd beHirticularly ,'1ppropriitte. Where, as in this appeal, nu light under s. 35 of ihe C(Jiistitiriirm Act, 1932 is implicated andhe matter in\ ol \ es the p rovincial ('rows rather than the federal Grown, this special relationship cannot automaticallyhe pfestnect.

I1ut third, and dispositi \ e tothis appeal. in the marital cases tin i.c a presumption that thr prolicrty that 1,1dn',1)//1/l'atrlic dispuic i.i lo /,eshcnr,/in yoinc See topy(1. at para. 22. Generally, it is the (lim -11)/a ion oLt sets',u1(1 (H icill, ,1 support that are tt issue in it div-orce action, not whether such a division and such support are o\\ ed. In a sense, sumo'i/c/,i/rtr is //, ))///cii: all that is to be l itigated is the hvihni of the liability. I .el3e1 .1. blunts the hits or this element, rechicine.i t to the modest requirement that "Pile claim to he arlitielicatect is printcc w/(' meritorious, that is, the claim is at leastwincient merit that it is contrary to the interests of instice for the opportunity to pursue the case to he !forfeited illSthet,1111,1SC the 1 111t11111t lades 1 1 111111C111i 111C111-1ti" Ipara. 401. [Nu traditional roots of the costs po\ver require more than prima1,1) /C111(2111. 1 11C costs power originally provieled indemnification the prevailing party \von costs. Ina divorce action,however, it was assumed that the spouse. usually the site. would he awarded soinethinT, the question \vas how much.

75 The matrimonial cases can therefore he seen as exceptional not because they dispensed with the rule that thepre\s,tiling party nun costs (and the related principle that judges not predetermine the merits of the case), but becauset hey dispensed with the need to wail fur the end or trial to decide which party prevailed, for some l iability was presumed.

7(s) In this ;tppeitt, Sigurelson 3.'s reluctance to "prchulglei the case on the merits" 11.'1111 1tiTropriate, t J illike the divorceLases. one naiv not presume that the Bands will establish even partial alionninal title in the cases under ;threat.

I n ;rimmark, in my ()pinion the ratio of the common all dictates the following three guidelines for the discretionary,t raordinary asgard or intema costs.

I . fl he party seeking the interim costs cannot artord to fund the litigation, and has no other realistic manner ofproceeding with the case.

2. There is a special relationship het \veen the parties such that in 111X111'd of 1111 111.1111 (20111t; Or S11019011 world heparticularly appropriate.

I t is presumed that the party seeking interim costs will \vin some award from the other purls.

1 11 111t,' sicss. a C0111 t t,110111(1 he p,11t1C111111•1\1 Cal-C1 11 1 III the exercise al ils inherent po \\ ers on costs in casesHi\ all ing the resolution of contro ersial public questions. Not only \vas -arch precedent not required at common law.hat hl incoi poi-amyl. such an tunoiphous concept without clearly delining what constitutes circuinstance,s", the,Iktinction het.\\ een the IA achtional purpose of •,i3A3treling costs and concerns user access to justice has heen Hurl ed.

7')  \S 1101).1(1 C111111111', certain corporate and trust actions form another Ime or interim costs cases will] a different ratio.I n those 1..11111C11, a litigant sues on behalf or a corporation or 11'11111, and seeks interim costs. Such cases are ',In ItX(211p1101110 11111" 111.1.11C1'11.1 11111e 011 (20111.11 l'/CCt11111C the C0111- 1 makes the costs order on helialtf of the corporation or trust, For example,here a shareholder sues directors on behalf of the corporation, it is presumed that the corporation, which in malty warso \\lied by the shareholders. although. under Ihe control of the directors, consents to the haying of the interim costs.I t k important to note I hat in the corporate context, interim costs are specifically addressed by legislation. See British(3m/punt, 1940, c. 02, s. 201 -, Ontario 'orp( -(11 ions .-1(1,R.S.O. 10')11, c. 13. 1 (),

il Courts star' ,'11';o \varei interim costs in child custody cases. See //abuts .1,r,(91.( ILP)010 O.J. Na I Y!(2) (Ont. S.C.J.).'Intel custody litigation locuses on the hest interests of the child !for \\ hose \vellare both parents arc responsthle. l he
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purpose of the interim costs award is not merely to aid one side or the other ni funding their lin Won but. commensurateA IM the parents' duty, to help the court find the result most beneficial to the Unit!.

flie value in considerino the derivative and related child custody cases is simply to concede that there are, cumstancits hettnid the inatrintonial cases in Ntt hicli interim costs rimy he appropriate. [he cases un 'd i-11)CA di.) 1101 l ithe c C\CCpt1011ti.

C. The Trial Juiltfe's Diveretion

2 I ,'_1 ,JICe ttith i,cliel J. that a Mal indite's discretionary decision on Mutt-nu costs is oNN ed great deference. fund shoulddisturbed only it "the trial judge has misdirected himself as to the applicable km or mode ti palpable error his
o f the facts" (pm a. Cil. I also cc that a misapplication of the criteria relevant to an exercise of discretionconstitutes an error of 1 ,1V:.

[clic! J. concludes that because Sieurclson .1. failed to apply the newly enunciated criteria of impecuniosity, pritim
0' merit, and public importance, an error of law wits (understandably) committed. Lel3e1 J. saw no need to return thectise to the chambers itidge. and held that Sigurdson J. NN, mild have exercised his discretion to ,ti.1 ",111t the ,ttydrd hod het he benefit of \A-lint is described its new criteria.

If this Court enlarges the scope for interim costs it should he seen as a new rule find not an adoption of- existing!ow. On the basis of the law on costs at the time of this application the chambers judge properly exercised his discretion.

Siimrdson J. ‘..viits correct in his assessment that liability remains an open question in this appeal and thatordering interim costs would inappropriately require prejudging the case. Accordingly. he was justified in concludingMot "f illthough [he !nul l a limited discretion m appropriate circumstances to award interim costs this case balls far outsidet hat Arco" d_70001 11 C No -)3(i ( 1)1 . 1, 2( )( 10 IWSL I I is. ,n pain. 12'4

I II. Conclusion

The common law is to advance by increments while generally staving true to the purposes behind its rules. I-he newi_ritcri,i endorsed by my colleague broaden the scope or interim costs to an undesirable extent and are not supported in thecase law. In my view, the common law rules on interim costs should not he advanced through an appellate court ignoring.;rid overturning the trial judge's correctly ,guided discretion. - I-his is more appropriately ft question For the legislature.See IL/Tkr-ny 0/aRon. I '.(ftH 2 S.C.R. 750 (S.C.C.); R. v. Salituro. 1 1()91 1 3 S.LR and 11 -innipeg (7111t1himily Services I VorrInves( ylreo t'. (,. ( 1). F. ). 1- 19()71 -1 (0.(.C.).

Since Sigurdson .1. committed no error of law and did not commit a "palpable error in his assessment or the facts.I Nit onld deter to Ins decision not to exercise his discretion to mike the extraordinary grant of interim costs.

I ,Illuw the appeal, -with each side to hear tls non costs.

1/7001,11.\101\0Cd.

hi 011'1'01 r1 ()1(;
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2010 ABCA 304

Alberta Court of Appeal

De Lige Landen Financial Services Canada Inc. v. Rov-al Bank

2010 C111'11W011A11112428,2010 ABCA :;94, 12011 1 280,10() A.C.W.S.
(3d) 31.1, 409 A.R. 108, 409 N.R. toft 514 W.A.C. 108, 73 C.B.R. (511) 22

1)e Lage Landen Financial Services Canada Inc. (Applicant /Appellant) and Royal Bank of Canada and PricewaterhouseCoopersInc., In Its Capacity As Court Appointed Receiver and Court-Appointed Transaction Facilitator (Respondents / Respondents)

Keith Ritter ,J.A.

[eard: December 1, 2010
Juelgment: December 14, 2010

Decket: Eelmonton Appeal 10 03-0 20 2-AD

'ounsel: Weatherill. K.R. IKawitnami ler Applleant / Appellant
L.K. Hams Vor Respondent / Respondent, Royal Bank of Canada
1 1.A. German ler Respondent / Respondent, PricewaterhouseCoopers inc., in its capacity as Court Appointed Receiverind Court-Appointed Transachon vaciin ah - .

S ulinect: Insolvencv: Civi l Practice and Procedure

leadiude

Bankrupley and insolveney Companies' ('reditors Arrangement Act — Appeals
lea,,e to appeal Deblor leased equipment Ironi creciitor Debtor ohlained stav ol proceedineis underCompanies' Creditors Arrangement Act Lltimatelv liquidation was ordered, and purchaser offered to huvLertain assets ol dehtor including ledset,' equipment Creclitor ohjected to sale of leased equipment Creditor'sA pplication For declaration that equipment was subjeet to true lease was dismissed Trial jude.° [mind lease wasA curitv lease - - Creditor's application for stav of order was dismissed. as equipment had been sold iind no appealhad been taken - Creditor's applications to appeal Overe dismissed Creditor sought to appeal under s. 13 of ActA pplication for leave to appeal dismissed --Appeal had minimal chance success Maner was not ol generalunportance to, prathet Substantial delerente was owed le trial judge'5; consideration rettarding nature or lease.

\111.1C, PION bv treduor for leave to appeal iudgment regarding nature of lease over equipment.

Keith Ritter

I I lie applicant steks leave to appeal pursuant to s. 13, of the Compunies' Creditory ,tet, HS:3,c. C-30 i ( ) and a stag pending appeal.

e ;ipp hca n i was ereditor 01. COW I [al:MUF ('011tinlIC I011 DALS ("C I I C" ), be virtile of lease nureementgreement"), which provided that ('III would rent certain equipment ("Filuipment") for it term 4 97 inonths.m-ecinent did not contain a purchase option.

In the sprine 2910„ C1 IC obtained it stav oi proceedines under the ( 'CIA to restructure its adnirs. Varions courtpplications nere Hind bv an iissigned case manauement nicitte o er the summer or 2010 eventuallv, the CC,1. 1



kJi Lure Lander Financial Services Canada Inc. v. Royal Bank, 2010 ABCA 31)4. 2010_
2010 4[ICA .304. 2010 CnrswellAltA 2428, [20111 A.W.L.D. 280, 11]6 A.C.W.13. (30) 314.. .

proceedings turned into it l iquidation, whereby ( I IC would restructure by selling its Assets. He sales process rctultedi n ;in otter from a purchaser. who offered to purchase a large numher of ([IC's iissets, including the Equipment. Thea pplicant ()Heeled to the sale or the Equipment, ,'naming dint it could not he sold without its consent.

4 I lie applicant sought a declaration that, for the purposes of s. 1 1.01. CC.1,1, the ill-cement was a true lease. rathert han a linancing agreement. This characterization affects how approximately 8900,000 in lease payments (currently heldi n trust by the Receiver's counsel) would he distributed. The applicant claims entitlement to the whole amount if the\ areement is it true lease.

On August Zs, 201 11. the case management judge concluded that the .Agreement was it security lease. Ile also4ppointed the respondent PricessaterhouseCoopers Inc. as Receiver and .granted an order Jmproving the purchase ands esting CI IC's assets, including the Equipment. to the purchaser.

Idle applicant applied to the case management judge for a stay of the August 25, 2010 order as it related to theI tquipment. Idle application was dismissed, as it was moot (the Equipment having already been sold) and as no appealhad heen taken. Ile applicant node a further application before the ease management judge seeking leave to appeal the\trust 25, 2011/order as it related to the Equipment and a stay pending the appeal. Both those applications were denied:/ rti/ Bunk is Com Harbour Construction Lid.. 2(1 1 1) .A13013 637 (Alta. Q.I3.).

Idle applicant seeks leave to appeal pursuant to s. I3, Section 13 provides:

1 3 F.. \ccpt in Yukon. any person dissatisfied with an order or a decision made under this ,.1Ci May appeal from theorder or decision on obtaining leave oft the judge appealed from or of the court or a judge of the court to which theii)peal lies and on such terms as to security and in other respects as the judge or court directs.

The parties agree that the test for leave is whether there are serious and ,trguable grounds of real and significanti nterest to the parties. In order to obtain leave. the applicant must demonstrate that the following lour criteria Are net.

I A the point on appeal is of significance to the practice;

I hi the point raised is of sigmlicance to the action itself;

rd the appeal is prima tacit' meritorious or frivolous and

the appeal will not unduly hinder the progress of  action: Liberty 0(7 (Al; Huns Ltd., Re, .\13C 4413 It. (410 (10 (% Ara. I at pass. 15-16: C[Huidiun [lir/I/icy Corp- kc. 2000 AIWA 1411. 01 A P. 120 011a.. [In (hambersl) at paras. [)-7 I he parties disagree about whether the proposed appeal meets the test.

Idle applicant agrees that the case management judge applied the correct test in determining that the .\ grecnientds ,i financing lease rather than a true lease. I Iowever, it proposes to argue that the case management judge erred byns ing equal weight to each factor within that test. It also proposes to [irgue that there k no case lass in Alkicrta holdingt hat a lease which did not include in option to purchase is anything but a true lease. In resisting the applicant's lease toweal application, the respondents state that the lour criteria have not been net. l hey ako argue that the applicationA ds riled out cif time. t:olitial-V to S. 14. ('('.1.1.

1 0 With respect to the itrairrient that the application is out of time, Hie applicant art:Heti that S. 14. C0„1.1 only requiresin appellant to apply to one ok the concurrent courts as set out in s. 13, CC.1.1 within the tune specified. It states thati f it does that imd is refused. it eon then make an application to the other court even though the subsequent applicationi s outside the time limit in s. 14. I hase some signikicant doubts ghoul the viability of this argument as s. 11 includes amechanism to extend time and the approach suggested by the applicant seems to render that mechanism meaningless.I fossevcr, I prefer to deal with this application on the hasis of svhether leave should he granted, [is this analysis lead .; tot he conclusion urged by the respondents in our event.



SCaViCeS" Caut,tdu Inc. v. Royr il U,-nk, 2010 .t',I3CA 35,1.
, U10 ABCA 344, 2010 (514r. wellAlta 2428, [2011 A.IN.L.D. 280, 1(16 A.C.W.S. (.3d) 314...

1 1 I conclude that ladors (a) and (c) lead to inv rejecting_ this leave application. \Vith respect to the issue orimportanceh , ; I le practice. the applicant argues that this Court lids never considered whether a lease agreement without tt rirdit ofdltimate purchase to the lessee isa ecuritv lease. Accordingly. it s,ivs, this issue is signilicant to legal practice surroundingt he C(11.1. I lo \vevcr. stating the issue in that way is re-slating it.

1 2 It H clear that the parties ill-Lined helot-C. the Cue management aldile that he should consider the Lictors in Smith/)Irothcry Re 1 1.. 13.( (Si) 204. I i)9I1 sg. clIHC fi -711 (13.C. S.C.). One or the factors set out1 ;1 f loat ciHe is whether there is ,'Inv meld or ituquisition. I here! ore. the proposed issue is really ilhout the weight given[0 iele\itri l. l idutor in comparison to the eight en en to oilier ractois. I his leads to the question of prospect or successa ppeal.

1 t I  cour has stilted, with respect to niimy contexts. that substantial deference is accorded to the v.eieht given hvchambers. und case management Judges, to the factors ni Icta.tl tests. Any deference af forded u 1.1nplified when theF udge isa case management jurlee whose decision is part of ,1 series of decisions relating_ to an on ttoing court process.
1 1 I  is the case here. where the applicant seeks to appeal the portion or the decision dealing with the rentals and notWe direction that the Equipment he included in the sale of assets. Proceedings under (1C,L1 often involve compromise.\. case management fudge is in the hest position to assess whether a particular directive is fair in the context or the, oinpronnses made hy everyone Mvolved in the proceedings. The case management judge alluded to this in his reasons.

1 5 The applicant points to a ttrilish Columbia CleCiSiöll which suggests in o/igIter that there should he a hierarchy, int he Lactors used to determine if a lease is a true lease or a firlanCillil lease. In my view, this °Mer runs contrary to current[rends about how to weigh the factors in a legal test and about the deference atlorded to courts or first instance in thisrespect. If one factor trumps the others, there is simply no point in including the others in the test.

I n sum. I conclude that the chances or success with respect to this appeal are minimal tmd that the proposed issuek not important to the practice surrounding the CC.-I,4.LeaVe to appeal is denied.

. 117)1h:tit loll di S7111.V5V(11.
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198 / Rescue! The Companies' Creditors Arrangement Act

as "debtor in possession" or "DIP" flnancing,2 a distinction can be made between

interim financing that allows the debtor corporation to continue operating dur-

ing a brief period of workout negotiations and a variety of other court-ordered

charges that are given priority in order to cover the expenses of the restructuring

proceedings or to protect particular vulnerable creditors, often called priming

liens. Notwithstanding that there was no express language in the CCAA prior to

2009 providing for interim financing, Canadian courts found that they had the

jurisdiction to order such financing.3 Effective 2009, the CCAA contains provisions

for interim financing, essentially a codification of the tests that the courts had

been applying, but with specific protections built in, such as notice and protec-

tion of pre-filing security.

Similarly, the courts have consistently affirmed their ability to order priming liens

or priority charges in favour of insolvency officers during a CCAA proceeding.

These charges allow the debtor corporation access to the professional services

of the monitor, chief restructuring officer, other workout experts, and lawyers

that can assist with a successful workout. Prior to 2009, such financing orders

had been approved by the courts to cover administrative charges in many CCAA

proceedingsT4to reduce director and officer liability exposures to cover expenses;8

The term ''debtor In possession" or "DIP' financing, which has been used In Canada, was borrowed

from the terminology used in restructuring proceedings under Chapter 11 of the US Bankruptcy

Code. (US Code, Title 11). Paragraphs §1107, §1108 and §364 of the US Bankruptcy Code, read

together, provide that a debtor in possession may obtain credit, and set out the rules applicable to

this credit While the terminology used In Canada is similar, the rules applicable to the Interim financ-

ing are very different and should not be confused, as the US rules are highly codified. Moreover, Par-

liament chose not to use the term in the CCAA when it codified interim financing effective 2069.

Re United Used Auto & Truck Parts Ltd. (1999), 12 C.B.R. (4th) 144 (B.C.S.C. [In Chambers]), affirmed

[2000] B.CJ. No. 409, 16 CB.R. (4th) 141 (B.C.C.A.), leave to appeal allowed but appeal discontinued

12000] S.C.C.A. No. 142, 2000 CarsweliBC 2132, 2000 CarsweiiBC 2133 (S.C.C.); Re Dylex Ltd. (13 Jan-

uary 1995), Doc. B-4/95 (Ont. Gen. Div.); Re T. Eaton Co., 1997 CarswellOnt 5954 (Ont. Gen. Div.). See

articles J. Gollob, "Distressed Debt Lenders and their Impact on Restructurings and Workouts In

Canada°, Annual Review of Insolvency Law, 2004 (Toronto: Carswell, 2005.) 173-186 and Janis Sarra,

"Governance and Control: The Role of Debtor-In-Possession Financing under the CCAA", Annual

Review of insolvency Law, 2004 (Toronto: Carswell, 2005) 119-172.

" Re Air Canada, 2003 CarswellOnt 2465 (Ont. S.CJ. [Commercial List]); Re United Used Auto & Truck

Parts Ltd. (1999), 12 C.B.R. (4th) 144 (B.C.S.C. [In Chambers]), affirmed [2000] B.C.J. No. 409, 16 C.B.R.

(4th) 141 (B.C.C.A.), leave to appeal allowed but appeal discontinued [2000] S.C.C.A. No. 142, 2000

CarsweliBC 2132, 2000 CarsweliBC 2133 (S.C,C),

Re Stelco Inc., [2004] 0.1. No. 549, 2004 CarswellOnt 483 (Ont. S.CJ. [Commercial List]); Re Alr Can-

ada, 2003 CarswellOnt 1220 (OnL S.CJ. [Commercial List]); Re Canada 3000 Inc., 2002 CarswellOnt

1 598 (Ont. S.CJ.), reversed In part 2004 CarswellOnt 149 (Ont. C.A,), additional reasons 2004 Car-

sweliOnt 1915 (Ont. C.A.), reversed In part 2006 CarswellQue 4890, 2006 CarsweliQue 4891 (5.C.C.);

Re Philip Services Corp. Doc. 99-CL-3442, 4166CP/98.

Re General Publishing Co., [2003] 0.J. No. 2358, 2003 CarswellOnt 2094 (Ont. S.CJ.); Re Dylex Ltd.,

[2002] 0J. No. 1505, 2002 CarswellOnt 1183 (OnL S.CJ.), discussing this charge under the CCAA

and the BIA. In the Matter of the Companies' Creditors Arrangement Act, Canadian Red Cross society/
La scoiete canadlenne de la crolx-rouge, (Ont. S.CJ.), Court File No. 98-CL-002970.
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have been made w
ithin the CCAA pr

oceeding as a matt
er of convenience

, it was a

decision that was
 made independent

ly of the provisio
ns of the CCAA an

d the BO

and of any order p
reviously made un

der the CCAA 342 In
 the result, leave t

o appeal

from the order was
 not required."'

3. The Role of Inte
rvenors

The courts do allo
w intervenors in ap

pellate cases in re
spect of CCAA mat

ters; the

recent interventio
n of a number of o

rganizations in the
 it-Ida/ex Supreme 

Court of

Canada case is an 
example.244 The co

urts have set out t
heir expectations

 in terms

of filing requireme
nts for such interv

enors.

In Pope & Talbot, a
n appellant broug

ht an application s
eeking an order t

hat it be

added as a party 
or an intervenor w

ith the same rig
hts as a party to t

he wage

claim action, and 
an order allowing

 it to defend itself
 and its insured de

btor."'

The chambers jud
ge concluded tha

t it should not be 
permitted to parti

cipate in

the defence of the
 underlying action

 as a party or thr
ough its coverage 

counsel

"because this coul
d permit the insur

er, even unwitting
ly, to sculpt the c

ase in a

manner that vitiat
es coverage" and t

hat the defence mu
st be "coverage ne

utral".

Further, the chamb
ers judge conclud

ed that there is n
o provision in the

 Rules

of Court that woul
d permit an insure

r to add Itself as a
 party or interven

e in an

underlying action 
348 The chambers Ju

dge also declined 
to allow its couns

el to

represent the debt
or as it would pro

vide access to pri
vileged document

s that

may concern the co
verage defence."'

4. Circumstances i
n which Leave ha

s been Denied

As a result of the a
ppellant court's de

ference to the CCA
A supervising ju

dge, the

judgments in whi
ch leave to appeal 

is denied are 'mor
e numerous than 

those

cases in which lea
ve Is granted. The f

ollowing judgment
s discuss the typ

es of

issues for which lea
ve will be denied.

The Ontario Court
 of Appeal in Re Tim

minco Ltd. denied 
leave to appeal f

rom the

decision of a motio
n judge who had g

ranted priority for i
nterim financing 3

48 The

motion judge had in
voked the doctrin

e of paramountcy.
 The Court of Ap

peal

held that in the CCA
A context, leave to

 appeal is to be gra
nted sparingly, a

nd only

342 Ibid. at para. 11.

" (bid, at para. 12.

"4 Sun Indalex Finan
ce, LLC v. United St

eelworkers, 2013 S
CC 6 (S.C.C,).

lie Ted LeRoy Trucki
ng Ltd., 2011 BCC

A 319, 2011 Carswell
BC 1851 (B.C.C.A. 

Chambers)).

76 Ibid. at para. 20.

' Ibid, at para. 23.

=" Re Timm/rico L
td., 2012 CarsweliO

nt 9633 (Ont. C.A.
),
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v. (SuperintcnUiD111 Of..., 200.; ABCA J:12, -200

2008 ABCA 412, 2008 CarswellAlta 1962, [2009] A.W.L.D. 140, 49 C.B.R. (5th) 33

2008 ABCA 412

Alberta Court of Appeal

Price v,iterliou:;eCoopers Inc. v. Canada (Superintendent of 1;anl<ruplcy)

2oo8 CarswellAlta 1962, 2008 ABCA 412, [2009] A.W.E.D. 140, 49 C.B.R. (5th) 3:3

In the Matter of the Bankruptcy of Fantasy Construction Ltd. Estate No.
109703 PricewaterhouseCoopers Inc. (Respondent / Applicant) and
Office of the Superintendent of Bankruptcy (Applicant / Respondent)
In the Matter of the Proposal of Southbend Construction Ltd. Estate
No. 24-095683 Browning Crocker Inc. (Respondent / Applicant) and
Office of the Superintendent of Bankruptcy (Applicant / Respondent)

J. C6te J.A.

heard: December 3, 2008

Oral reasons: December 3, 2008

Docket: Edmonton Appeal 0803-0145-AC, 0803-0146-AC

Counsel: M.J. McCabe. Q.C. for Respondent / Applicant, PricewaterhouseCoopers

K.A. Rowan for Respondent / Applicant, Browning Crocker Inc.

K.N. Lambrecht, Q.C., G. Christidis for Appellant / Respondent, Office of the Superintendent of Bankruptcy

Subject: Civil Practice and Procedure: Insolvency

leadnote

Bankruptcy and insohency --- Practice and procedure in courts — Appeals — To Court of ;\ ppeal — General principles

Superintendent of Bankruptcy brought motion for leave to appeal Motion granted in part on conditions  

Conditional leave granted with respect to three questions of law - How should s. 128(3) of Bankruptcy and

I nsolvency Act he interpreted? In particular, do its last 1 1 words modify all, or only part, of preceding Words of.

subsection?   Is Directive 10 of Superintendent of Bankruptcy ultra vires?   Is holder of builders' lien under

Alberta, British Columbia, or Yukon legislation. against land not owned by insolvent person, automatically

"secured creditor" of insolvent person within meaning of Act, if that person has made an accepted proposal

or has been petitioned, or has assigned itself, into bankruptcy, irrespective of wording of any proposal'?   If
Superintendent was willing to abide by costs conditions, then he could take out formal order giving leave to appeal
- If Superintendent thought that litigation would be too expensive. then he could abandon leave motion.

Table of Authorities

Statutes considered:

Bankrupic j. Insolvoic). R.S.C. 1985, c. B-3

s. 2 "secured creditor"   referred to

s. 128(3)   deferred to

NIOTION by Superintendent of Bankruptcy for leave to appeal.



hic. v.C2.ir i .,_»Jvcillteridc,riL of... 2008 f-',i3CA 412,

2008 ABCA 412, 2008 CarswellAlta 1962, [2009] A.W.L.D. 140, 49 C.B.R. (5th) 33

J. Gitc; J.A.:

I am going to give leave to appeal on some conditions as to costs. I will draft those reasons setting conditions as
to costs later and let you have a copy.

2 The Superintendent of Bankruptcy will have an option. If the Superintendent of Bankruptcy is willing to abide by
the costs conditions, then he will be able to take out a formal order giving leave to appeal on certain grounds and with
those conditions. But if the Superintendent of Bankruptcy thinks that the litigation is too expensive, then he can just
abandon his leave motion. and there will be no leave to appeal. The Superintendent's election should be in writing.

I will now give you the three questions of law On which leave is granted conditionally.

(a) I Tow should s. 128(3) of the Bankrupicy and hisoirencr Act be interpreted'? In particular. do its last I I words
modify till, or only part. of the preceding words of the subsection?

(b) Is Directive 10 of the Superintendent of Bankruptcy nitro in part or whole'?

i t,.1 Is the holder of a builders' lien under Alberta. British Columbia, or Yukon legislation, against land not
owned by the insolvent person, automatically a "secured creditor" of the insolvent person (within the meaning
of the Bank i'llp1C y and InsoIrcncr Act). if that person has made an accepted proposal or has been petitioned, or
has assigned itself, into bankruptcy, irrespective of the wording of any proposal?

4 Now I have before me motions for leave to appeal in two appeals. There was a third, but that has been resolved.
Questions (a) and (b) apply to both appeals. Question (c) only applies to the Southbend Construction appeal.

5 I will also deal with costs of the motion today in the reasons which I file later giving terms and conditions respecting
costs for granting leave.

,lotion granted in part On conditions.

FOOtnOteS

Corrigendum issued by the court on December I I . 2008 ha, been incoi-porined herein.
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2008 ABQB 340, 2008 CarswellAlta 2156, [2008] A.J. No. 1180, [2009] 8 W.W.R. 113...

2008 ABQB 340

Alberta Court of Queen's Bench

Clinienhaga v. Alberta (Superintendent of Bankruptcy)

2008 CarswellAlta 2156, 2008 ABQB 34o, [2008] A.J. No. 118o, [2009] 8 W.W.R. 113, [2009]
A.W.L.D. 1079, 168 A.C.W.S. (3d) 707, 456 A.R. 40, 50 C.B.R. (5th) 218, 8 Alta. L.R. (5th) 305

In the Matter of The Bankruptcy of Cutting Edge Foods Inc. Estate No. 95482

Dr. David Climenhaga (Applicant) and Office of the Superintendent of Bankruptcy (Respondent)

In the Matter of The Bankruptcy of Fantasy Construction Ltd. Estate No. 109703

PriceWaterhouseCoopers Inc. (Applicant) and Office of the Superintendent of Bankruptcy (Respondent)

In the Matter of The Proposal of Southbend Construction Ltd. Estate No. 24-095683

Browning Crocker Inc. (Applicant) and The Office of the Superintendent of Bankruptcy (Respondent)

J.E. Topolniski J.

Heard: February 5, 2008

Judgment: June 6, 2008
Docket: Edmonton BKo3-95482, BKo3-109703, BK03-95683

Counsel: Jeremy FL Hockin for Applicant, Dr. David Climenhaga
George T. Christidis for Respondent, Office of the Superintendent of Bankruptcy
Michael J. McCabe, Q.C. for Applicant, PriceWaterhouseCoopers Inc.
Kentigern A. Rowan for Applicant, Browning Crocker Inc.

Subject: Insolvency; Estates and Trusts

Bankruptcy and insolvency -- Administration of estate — Payment of superintendent's levy

Creditors in role of mortgagees, assignee of lands, and builders' lien claimant disputed requirement to pay
superintendent's levy under s. 147 of Bankruptcy and Insolvency Act — Hearings held regarding requirement to
pay levy, which were consolidated into single hearing -- Certain payments not subject to levy  Superintendent
of Bankruptcy may interpret Act, but must be correct in his findings -- Directive regarding payment of levy when
encumbered assets are liquidated is ultra vires to extent that it requires secured creditor to produce proof of security
Act does not require that assets be sold at price of creditor's claim or better to constitute redemption, and directive

is ineffective to the extent it conflicts with Act -- If mortgagees were paid in full no liability for levy arose for
mortgagees — Filing of proofs of claim itself was not determinative If proofs of claim showed intent to surrender
security or claim for deficiency as unsecured creditor, then levy was payable from any dividends — Review ordered
to determine nature of claim -- Lien claims were not against developer but against developer's customers Of
four claims, three were subject to trust and not subject to levy  Unclear whether certain other funds subject to
trust, and hearing ordered to determine issue Lien claimants were not secured creditors and calling them so in the
proposal did not make them so Participating in claims process did not convert trust interest to secured creditor
status -- Sale order regarding equitable assignee's claim stated that proceeds were held in trust in place of purchase
assets, and no liability for levy existed.



2008 ABQB 340, 2008 CarswellAlta 2156, [2008] A.J. No. 1180, [2009] 8 W.W.R. 113...

HEARING to determine liability for superintendent's levy under Bankruptcy and Insolvency Act.

J.E. Topolniski J.:

I. Introduction

1 The Superintendent of Bankruptcy's (Superintendent) demand that four mortgagees (Re Fantasy Construction Ltd.),
an equitable assignee of lands (Re Cutting Edge Foods Inc.), and builders' lien claimants (Re Southbend Construction

Company Ltd.) pay the Superintendent's levy under s. 147 of the Bankruptcy and Insolvency Act I (BIA) is the subject
of this dispute.

2 PriceWaterhouseCoopers Inc. (PWC), the trustee in bankruptcy of Fantasy Construction Ltd., and Browning
Crocker Inc. (BCI), the proposal administrator of Southbend Construction Company Ltd., seek advice and directions
pursuant to s. 34 of the BIA as to the vires of the Superintendent's Directive No.10, entitled Redemption of Security and
Section 147 Levy of the BIA (19 December 1997) and liability for the levy. Citing ss. 37, 136(2) and 147 of the BIA as
the foundation for his application, Dr. David Climenhaga (Dr. Climenhaga), a secured creditor of Cutting Edge Foods
Inc., seeks a declaration that he is not liable for the levy. Sufficient funds have been withheld in each case to pay the levy
pending the outcome of the respective applications.

3 A preliminary challenge by the Office of the Superintendent of Bankruptcy (OSB) to this Court's jurisdiction to
2determine the vires of Directive 10 resulted in my decision assuming jurisdiction and an unsuccessful application for

leave to appeal that decision.

H. The Actors

4 A brief overview of the circumstances of the three cases and the actors sets the stage for the analysis concerning the
vires challenge and, ultimately, liability for the levy regardless of the outcome of that determination.

A. Fantasy Construction Ltd. (Fantasy)

5 Banking on generating a better sale price, PWC obtained the cooperation of four mortgagees to refrain from
commencing or continuing foreclosure proceedings in order to facilitate its attempt to sell the mortgaged lands.
Ultimately, two of the mortgagees filed "proofs of claim." PWC secured an offer for the lands that would see the
mortgagees paid in full. An unsecured creditor opposed the sale because it thought a better offer could be found. Burrows
J. disagreed, and approved the sale and payout of the sale proceeds, with the mortgagees directed to be paid in full. While
the sale proved to be fruitful for the mortgagees and PWC (which had its account, the vast majority of which did not
pertain to the sale, significantly paid down), no funds flowed to the unsecured creditors.

6 PWC characterizes the sale as a redemption of the four mortgagees' interests in the land that cannot trigger the
levy irrespective of the vires of Directive 10. The OSB characterizes the sale as participation by the mortgagees in the
bankruptcy, which when coupled with the trustee's non-compliance with Directive 10, triggers the levy.

B. Southbend Construction Inc. (Southbend)

7 The proposal in Southbend was made by a building contractor to compromise its unsecured creditors' claims and to
resolve builders' lien claims, the claimants of which had in rem rights not against Southbend, but against its customers.
The proposal referred to the lien claimants as secured creditors and called on them to deliver proofs of claim and voting
letters to BCI. The proposal, which ultimately was accepted by the creditors and sanctioned by the Court, provided for
payment of the lien claims on BCI's say-so and delivery of a discharge of lien. The payment was made from trust funds
held by Southbend's solicitors, comprised of funds transferred by a British Columbia Supreme Court order made in a
builder's lien action, funds paid by a landowner, and funds paid by Southbend prior to making the proposal.
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8 None of the lien claimants' proofs of claim were disallowed by BCI. The votes provided by twelve of the fourteen lien
claimants were collected, but not counted in tallying the creditors' votes on the proposal. Ultimately, these lien claimants
received payment (minus holdback for the levy) from Southbend's counsel, which also paid money directly to other lien
claimants who, for some unknown reason, did not engage in the proposal process.

9 BCI characterizes the lien claimants as property claimants incapable of attracting the levy, irrespective of the
description of them as "secured creditors" in the proposal and their questionable participation in the proposal. It contends
that the proposal simply provided an efficient means of resolving the builders' lien claims and furthering the capture of
residual funds for the benefit of the estate. BCI argues that, in any event, as trust funds were the source of payments
to the lien claimants, there can be no liability for the levy. The OSB's view is that the lien claimants participated in and
benefited from the proposal. Therefore, they must pay.

C. Dr. David Climenhaga v. OSB (Cutting Edge Foods)

10 Dr. Climenhaga's involvement in a sale of assets ultimately found to be secured in his favour began with his
consenting to a Court order (made without prejudice to the rights of secured creditors to exercise their security rights)
allowing the trustee, Bill McCullough & Associates Inc. (McCullough) to sell all of the bankrupt's assets. When Dr.
Climenhaga's security was questioned, his consent became conditional on being paid in full from the sale proceeds. A
tangle ensued.

1 1 McCullough demanded a proof of claim and release of his interest in the assets covered by the security, and then
obtained a Court order (again made without prejudice to the rights of secured creditors) approving the sale. The order
provided that the proceeds were to stand in place of the secured assets, and directed McCullough to hold the proceeds
in trust until further order. As Dr. Climenhaga's counsel had been unable to obtain instructions, the order was directed
to be held. Six days later (coincidentally, one day after Dr. Climenhaga told McCullough that he opposed the sale and
intended to enforce his security), McCullough obtained Court approval to enter the order. Dr. Climenhaga subsequently
delivered a "proof of claim" and notice under s. 130 of the BIA requiring McCullough to elect whether to redeem the
security. McCullough disallowed the proof of claim. After the disallowance was reversed on appeal, McCullough paid
the full value of what Dr. Climenhaga said he was owed, less a holdback for the levy.

12 Dr. Climenhaga characterizes his situation as one of an unwitting and unwilling participant in a sale of assets which
were secured in his favour, the result of the sale being that he was paid the full value of his claim, minus a holdback for the
levy. As such, he contends that he cannot be liable for the levy. The OSB maintains that the nature of Dr. Climenhaga's
participation is irrelevant. He used and benefited from the system. Therefore, he must pay.

D. The Superintendent

13 The Superintendent is a creature of statute, whose authority is derived from Part I of the BIA. Charged with
supervising the administration of all BIA matters, a significant facet of the Superintendent's work involves licensing,
monitoring and disciplining of trustees in bankruptcy. The Superintendent's work also includes investigating bankruptcy
offences, record keeping and maintaining statistics.

14 In .S*ani Levy Associ(!s Inc. c. Ilayrand,4 Martineau J. commented as follows on the supervisory function of
the Superintendent:

The decisions made by a trustee under the Act in the administration of the property of an insolvent debtor have
a direct impact on the creditors' rights. Thus, it is clear that Parliament intended to guarantee a high degree of
protection for creditors and public confidence in the system of bankruptcy and assignment of property by an
insolvent debtor: hence the supervisory role assigned by the Act exclusively to the Superintendent.
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15 According to Beaudry J. of the Federal Court Trial Division in Canada ( Procureur g(Merai) c. Sam Levy & A.Y.rock;s

Inc.:' "[t]he Act gives the Superintendent the power to review the administration of trustees' affairs and estates. It allows
him to take administrative and conservatory measures for the protection of the public."

16 The Superintendent is authorized to intervene in any matter before the courts. 0 The Superintendent also is
authorized to issue directives on a broad range of topics concerning administration of the BIA, a power derived from
ss. 5(4)(b) to (e), which read:

5(4) The Superintendent may

(b) issue, to official receivers, trustees, administrators of consumer proposals made under Division II of Part III and
persons who provide counselling pursuant to this Act, directives with respect to the administration of this Act and,
without restricting the generality of the foregoing, directives requiring them

(i) to keep such records as the Superintendent may require, and

(ii) to provide the Superintendent with such information as the Superintendent may require;

(c) issue such directives as may be necessary to give effect to any decision made by the Superintendent pursuant to
this Act or to facilitate the carrying out of the purposes and provisions of this Act and the General Rules  including,
without limiting the generality of the foregoing, directives relating to the powers, duties and functions of trustees,
of receivers and of administrators as defined in section 66.11; 

(d) issue directives governing the criteria to be applied by the Superintendent in determining whether a trustee licence
is to be issued to a person and governing the qualifications and activities of trustees; and

(e) issue directives prescribing the form of any document that is by this Act to be prescribed and the infoiniation
to be given therein.

[Emphasis added.]

III. The Issues

17 There are two main issues in these applications:

1. Is Directive 10 ultra vires the Superintendent's powers?

2. Is there liability for the levy in the Fantasy, Southbend, and Cutting Edge Foods matters?

IV. Is Directive 10 ultra vires the Superintendent?

.1. Superintendent's Directives

18 Directives issued by the Superintendent to date cover a variety of topics, both mundane and substantive, including
the appropriate paper size to be used for fax transmissions (Directive 9R2 - Fax and Electronic Filing), the duties and
responsibilities of trustees and administrators in performing the assessment of an individual debtor (Directive No. 6R
- Assessment of an Individual Debtor), assisting the trustee in equitably and consistently determining the portion of the
bankrupt's income that should be paid into the bankrupt's estate under s. 68(3) of the Act (Directive No. 11R - Surplus
Income), and the subject directive about the requirements to avoid the levy payable under s. 147 of the MA in the case
of liquidation of encumbered assets on behalf of a secured creditor (Directive 10 - Redemption of Security and Section
147 Levy of the BIA).
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19 Section 5(5) of the BIA provides that: "Every person to whom a Superintendent's directive is issued under paragraph
(4)(b) or (c) is obliged to comply with the directive in the manner and within the time specified therein." Accordingly,
trustees must comply with the Superintendent's directives, failing which they are subject to disciplinary proceedings,
which can lead to sanctions, the ultimate sanction being loss of the trustee's license to practice.

20 Pursuant to s. 5(6) of the BIA, directives issued by the Superintendent under s. 5 of the Act are deemed not to be
statutory instruments within the meaning and for the purposes of the Statutory Instruments Act.

21 Subsections 5(4)(b) to (c), 5(5) and 5(6) of the BIA were enacted in 1992. To date, the reported decisions concerning
the directives mainly address their application rather than their vires.

B. Section 147 Levy

22 The subject of Directive 10 is the levy under s. 147 of the BIA. Before embarking on a discussion of the vires of
the directive, it is useful to describe the levy.

23 It has been referred to as a "form of taxation" on creditors, intended to defray the general expenses of supervision
by the OSB. I° In characteristic fashion, Registrar Funduk minced no words in his description of the levy as: "... a tax
regardless of semantics and it is a tax imposed on creditors who receive a dividend or a payment on account of the debt
owed to them." Similarly, the OSB characterizes the levy as "...in essence a tax imposed on debtors and creditors who
use the bankruptcy system to deal with their affairs." It is payable on all payments made by a trustee by way of dividend
or otherwise on account of the claims of creditors, whether unsecured, preferred or secured.

24 The levy is authorized by s. 147 of the BIA, which reads as follows:

147(1) For the purpose of defraying the expenses of the supervision by the Superintendent, there shall be payable
to the Superintendent for deposit with the Receiver General a levy on all payments, except the costs referred to in
subsection 70(2), made by the trustee by way of dividend or otherwise on account of the claims of creditors, whether
unsecured, preferred or secured creditors, and including Her Majesty in right of Canada or a province claiming in
respect of taxes or otherwise.

(2) The levy referred to in subsection (1) shall be at a rate to be fixed by the Governor in Council and shall be charged
proportionately against all payments and deducted therefrom by the trustee before payment is made.

25 The predecessor of s. 147, s. 106, was enacted in 1950 and corresponds to s. 126 of the original Bankruptcy Act, which
was enacted in 1919 and brought into force in 1920. 13 The provision has not been amended significantly since that time.

26 Section 136(c) of the BIA affords the levy the status of a priority claim, ranking it in third place after testamentary
expenses and the costs of administration/trustee's fees.

C. Directive 10

27 Directive 10, issued on December 19, 1997, provides in part:

Purpose

This Directive is intended to specify the operation of section 147 of the NA in the case of the liquidation of
encumbered assets on behalf of a secured creditor. It is also aimed at ensuring greater transparency and uniformity
in the trustee's presentation of the statements of receipts and disbursements, as well as a standard approach to the
examination of these statements by bankruptcy officers.
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Subject

This Directive is issued pursuant to paragraph 5(4)(b) of the Act and it establishes the circumstances in which
trustees are viewed as acting in a double capacity and the circumstances in which they are considered to be making
a redemption of security. This Directive also establishes the cases in which the levy prescribed by section 147 of the
Act is payable on amount[s] paid to secured creditors.

In addition, it establishes the procedure to be followed in presenting a redemption in the statement of receipts and
disbursements.

Sections of the Act Concerned:

1 3.4; 128; 147; and 152.

Related Directive Concerned:

15R.

Policy

Except in the cases listed below, the section 147 levy is payable on all payments by a trustee to a secured creditor.
This principle stands even if a third party such as, for example, a notary public, liquidator or an auctioneer makes
the payment to the secured creditor for and on behalf of the trustee.

Since the redemption is not a "consensual operation", but rather a unilateral action taken by the trustee with the
intention of obtaining an advantage for the estate, it therefore excludes the case of the trustee acting on behalf of
the secured creditor.

A trustee acting in this capacity can redeem a security only through the mechanism provided for in subsection 128(3)
of the Act.

Exceptions

1. The trustee obtained a mandate from the secured creditor and complied with the provisions of section 13.4
of the Act, Directive No. 15R, sections 245 and following sections (if applicable), and the assets were sold while
the trustee acted as an agent, receiver or mandatary but not as trustee.

2. The trustee proceeded with redemption of the security within the meaning of subsection 128(3) of the Act.
In such a case, all of the following conditions must be fulfilled:

a) the secured creditor must produce a proof of claim prior to the offering of the encumbered assets for
sale. Should the secured creditor not produce a proof of claim, it is the trustee's responsibility to take
advantage of the provisions of subsection 128(1) of the Act;

b) the encumbered assets must be sold at a net price superior to, or at least equal to, either the total of
the claim or the amount of the valuation of the security as established by the creditor in the creditor's
proof of claim;

c) to show that it is a redemption that fulfils these conditions, the trustee must file, with the statement of
receipts and disbursements, an attestation pursuant to Appendix 1 of this Directive...
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For the purpose of this directive the net price is the gross price paid by the purchaser less the trustee's disbursements
and remuneration pertaining to the redemption.

The receipts, the disbursements as well as the trustee's remuneration pertaining to the redemption must be recorded
in the statement of receipts and disbursements. If the trustee makes several redemptions, the trust must submit an
equivalent number of Appendices with the statement.

In the event that the trustee sells unencumbered and encumbered assets in the same transaction, the disbursements
must be shares pro rata between these two categories of assets. If another method is used, the trustee must indicate
the method used and justify the choice.

28 Directive 10 identities as one of its objectives: "... to ensure that the body of creditors is not penalized in any way and
does not bear any cost for the trustee's liquidation of encumbered assets on behalf of a secured creditor." The Directive
indicates in the "Subject" statement that it is meant to establish "the circumstances in which trustees are viewed as acting
in a double capacity and the circumstances in which they are considered to be making a redemption of security."

29 The following general principles relating to the levy are relevant to this application:

1. A creditor disputing liability for the levy bears the onus of establishing that he or she is not so liable. 
I4

2. Levy is not payable where the trustee is acting in another capacity (i.e. as mandatory, agent or receiver);

30 The law is divided on:

1. Whether s. 128 of the BIA is a complete codification of the trustee's right of redemption;

2. Whether the secured creditor must file a proof of claim before a trustee purports to redeem by paying the
whole debt;

3. Whether a secured creditor who allows a trustee (not acting in a double capacity) to sell the bankrupt's assets

covered by his or her security is necessarily liable for the levy; I

4. The effect of tiling or not filing a proof of claim on a secured creditor's liability for the levy.

D. Vires of Directive 10

is

31 PWC and BCI assert that Directive 10 affects the rights of secured creditors, overrules case law, and usurps the
court's function of interpreting the BIA. They contend the Directive is ultra vires as an unauthorized infringement on
Parliament's right to legislate and the Court's right to adjudicate.

I. Rules of Statutory Interpretation

32 Analysis of the vires of Directive 10 necessarily begins with an overview of the most relevant principles of statutory
interpretation.

33 The modern approach to statutory analysis was summarized as follows by Elmer A. Driedger in his text
The Construction of Statutes, 2d ed.(Toronto: Butterworths, 1983) at p. 87, as cited in countless cases, including Bell
ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42. [2002] 2 S.C.R. 559 (S.C.C.) at para. 26: "Today there is only one
principle or approach, namely, the words of an Act are to be read in their entire context and in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament."

34 Other relevant principles of statutory interpretation include:
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1. The presumption of regularity, which requires the Court to proceed on the assumption that subordinate
legislation is within the authority conferred by the enabling Act. The court is not to declare it invalid without
clear evidence to support such a finding. 

10

2. Parliament is understood not to legislate gratuitously. Inferences of broader generality under the concept of
expressio unius are discouraged. 

,0

3. The presumption against absurdity; that is, an interpretation that leads to ridiculous or frivolous
consequences, is extremely unreasonable or inequitable, is illogical or incoherent, is incompatible with other
provisions or with the object of the legislative enactment, or defeats the purpose of a statute or renders some
aspect of it pointless or futile. 21

2. The BIA and Secured Creditors

35 The BIA is a statute governed by business principles that puts day-to-day administration into the hands of business
people (trustees in bankruptcy and often inspectors) and should not be interpreted in an overly narrow or legalistic
fashion. — Stated otherwise, BIA issues require consideration of the realities of commerce, practicality and business
efficacy.

36 Subject to certain provisions of the BIA, ss. 79, 127 to 135 and 248(1) included, or unless the court orders otherwise,
the bankruptcy of a debtor does not prevent secured creditors from realizing or otherwise dealing with their security as
they would have but for the bankruptcy. While secured creditors often are described as strangers to the bankruptcy
process, such characterization is not entirely accurate. As noted by the Supreme Court of Canada in Qut.;bec ( Commission
ale is sang; & de la scitritt.") dotravail)c. Banque li.;c1(;ralt) de (1 1,eloppettit,t1t: 

'4

The secured creditor did liquidate his security outside the bankruptcy proceeding. However, it must be kept in mind
that it is the Bankruptcy Act itself which authorizes him to act in this way. Section 49(2) of the Act provides that "a
secured creditor may realize or otherwise deal with his security in the same manner as he would have been entitled
to realize or deal with it" if s. 49(1) had not had the effect of staying proceedings brought by creditors of the debtor.
It is therefore wrong to suggest that the Bankruptcy Act does not apply to a creditor who chooses to realize his
security outside the bankruptcy proceeding. Sections 49, 57, 98, 101 and 102 of the Act, which deal with secured
creditors in this context, only reinforce this opinion.

37 Secured creditors may choose to participate in a bankruptcy by surrendering their security or proving the balance
due them after realizing their security. Secured creditors affected by a proposal may choose to participate by voting
on the proposal. 26

38 There are two ways that a trustee can oblige a secured creditor to deliver a proof of security (as compared to a
proof of claim, although both types of proof are provided by delivery of Form 31). The trustee can serve a notice under
s. 149(1) or s. 128(1). In both cases, a creditor which fails to prove its claim within thirty days or such further time as
the court allows, is excluded from receiving a dividend.

39 Typically, notice under s. 149(1) is sent when the trustee is contemplating payment of a dividend and wants to
ensure that a secured creditor will not be claiming a dividend as an unsecured creditor. - Notice under s. 128(1), which
is discussed below in the context of redemption, is intended to allow the trustee to determine whether it should redeem
the security. It obliges the creditor to provide the trustee with a proof of security that gives particulars of the security,
the date the security was given, and the value at which the secured creditor assesses the security.
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40 In the context of a bankruptcy, if a secured creditor delivers a proof of claim or proof of security, s. 135 obliges
the trustee to examine it and allows the trustee to require further evidence in support of the claim or security. However,
partial or complete disallowance of the security by the trustee under s. 135 does not alter the value of the security as
assessed by the secured creditor in the proof of security under s. 128 for redemption or realization purposes. If the trustee
disagrees with the secured creditor's assessed value, s. 129 provides for a procedure whereby the trustee may force a sale
of the security. Section 135 relates to the allowance or disallowance, in whole or in part, of the security itself for the
purpose of distribution of dividends from the bankrupt estate. —

41 "orkGroirp Designs Inc., Rc30 instructs proposal administrators to assess the value of a secured creditor's claim
under s. 50.1, which specifically addresses the approach to be taken where a proposal has been made to secured creditors,
rather than using the general provision in s. 135.31

3. The Nature of Directive 10

42 In his Reasons on the jurisdiction challenge, Watson J.A. questioned whether Directive 10 should be classified
as "hard" or "soft" law. Mr. Justice Watson's comments invited further discussion of the issue in the context of this
application concerning the vires of Directive 10. Depending on their perspective, the parties posited that Directive 10 was
"hard law" or a hybrid combining features of "soft law" and "hard law." PWC chose to extend the debate to discuss the
effect of s. 5(6) of the BIA, which provides that the Superintendent's directives are not statutory instruments within the
meaning of the Statutory Instruments Act. This in turn led to written submissions by the parties who, again depending
on their perspective, advocated that Superintendent's directives should be defined as regulations or unenforceable
administrative guidelines, given s. 5(6) of the BIA. Regrettably, this fulsome discussion did not occur at the time of the
jurisdictional challenge.

43 In the jurisdictional challenge I observed that the issuance of a general directive by the OSB was in the nature of
a legislative act. I did not rule on whether the Superintendent was within his statutory jurisdiction to issue Directive 10,
only that the Superintendent was purporting to do so and as such the action was a matter subject to "judicial scrutiny."

44 The Dictionary of Canadian Law -- defines "legislative act" as "[a]n action or decision which imposes a general rule
of conduct. Contrasted with decisional or judicial act which concerns a particular case."

45 Professor J.M. Evans in de Smith, Stanley A., Judicial Review of Achninistrative Action,- writes that:

A distinction often made between legislative and administrative acts is that between the general and the particular.
A legislative act is the creation and promulgation of a general rule of conduct without reference to particular cases;
an administrative act cannot be exactly defined, but it includes the adoption of a policy, the making and issue of
a specific direction, and the application of a general rule to a particular case in accordance with the requirements
of policy or expediency or administrative practice.

46 Based on these definitions, I am of the view that the Superintendent undertakes a legislative act in issuing directives
pursuant to the BIA.

47 In his Reasons for denying leave to appeal the jurisdiction challenge, Watson J.A. observed 34 that Directive 10 has
legal consequences and, therefore, is "more affirmative as law than even 'soft law' procedural guidelines to regulate the
tribunal process itself," referencing in that regard Thamotharem v Canada ( C10,-.-enshin & hmnigration 1. 15

48 'Than/or/Jai-on dealt with the validity of a guideline issued by the Chair of the Immigration and Refugee Board,
which set a standard practice for questioning a person seeking refugee protection. In determining that the guideline was
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"soft law" that did not require Parliamentary approval, the court noted there was no sanction for non-compliance and
the guideline was not binding in any event. Of interest is the court's observation at para. 55 that:

Legislative instruments (including such non-legally binding "soft law" documents as policy statements, guidelines,
manuals, and handbooks) can assist members of the public to predict how an agency is likely to exercise its statutory
discretion and to arrange their affairs accordingly, and enable an agency to deal with a problem comprehensively
and proactively, rather than incrementally and reactively on a case by case basis.

'649 In Denys C. Holland and John P. McGowan's text, Delegated Legislation in Canada,' the authors suggest that: "A
general rule has developed to the effect that regulations and other examples of subordinate legislation form substantive
law, while guidelines and directives, although authorized by statute, do not."

50 The Alberta Court of Appeal in Johnston v. Alberta (Director of Vital Statistics) 37 clarified that while this may
be the general rule, there is an exception, stating:

The general rule is that regulations, rules, by-laws and orders are legally binding, but policy statements and
guidelines are not, unless "[a] functional and purposive approach to the nature of [the] guidelines reveals that they
are a form of law, akin to regulations:" Bell Canada v. Canadian Telephone Employees Assn., 2003 SCC 36, [2003]
1 S.C.R. 884at para. 37; Maple Lodge Farms Ltd. v. Canada, [1982] 2 S.C.R. 2 at 6-7, 137 D.L.R. (3d) 558; Perin
v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557 at 596. 1 14 D.L.R. (4111) 385; Skyline Roofing
Ltd. r. Alberta ( Workers' Compensation Board), 2001 ABQB 624, 292 A.R. 86at paras. 75-82.

[Emphasis added.]

51 As the underlying statute in that case did not specifically or by inference contemplate a policy document, the court
held the policy did not have the force of law and no legal rights and obligations arose from it.

52 Skyline Roofing Ltd. v. Iberia ( Workers' Compensation Board ), - a decision of Slatter J. (as he then was), is
of particular relevance to the issue of whether Directive 10 has legal effect, as there are a number of parallels between
the two cases, including:

1. Skyline concerned a policy issued under the Workers' Compensation Act. The Act gave the Board the power to

make policy and made such policies binding on the Appeals Commission. Slatter J. accepted that the policy in
issue was simply a clarification of a previous "directive" issued by the Assessment Management Committee that
"individuals working in an industry to which the WCA applies and who are pooling their labour for completion
of a labour contract for another person also engaged in an industry to which the WCA applies are each deemed
to be workers of that other person ('the principal')." Here, Directive 10 was issued under the BIA, which gives
the Superintendent the power to issue directives and makes such directives binding on trustees. Directive 10
refers to its substance as "policy."

2. The policy in Skyline was binding on the Appeals Commission but was of financial significance to Skyline,
which, based on the policy, was found to be the employer of a subcontractor who had been injured on the
job and, as the employer, was subject to assessment. Slatter J. commented that the policy was an "assessment
policy" and that while assessments were not truly taxes, they were a compulsory statutory levy. Directive 10
concerns a similar levy and, while binding on trustees, has a potential financial impact on secured creditors.

3. The Workers' Compensation Act under consideration in Skyline specified that the orders, rulings, decisions
or directions of the Board need not be published in the Alberta Gazette. Slatter J. declined to interpret this
as meaning the policy was not otherwise covered by the Regulations Act, although he made no finding in that
regard as he was of the view that it was unclear whether the policy was a regulation. Section 5(6) of the BL4
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provides that directives issued by the Superintendent under s. 5 of the Act are deemed not to be statutory
instruments within the meaning and for the purposes of the Statutory Instruments Act.

53 A notable difference between the present case and Skyline is that the matter before Slatter J. was a judicial
review of a decision of the Workers' Compensation Appeals Commission, which had upheld a decision of the
Workers' Compensation Assessment Review Committee finding Skyline to be the subcontractor's employer. The present
applications concerning the vires of Directive 10 are for advice and directions.

54 Interestingly, Slatter J. commented in Skyline on the potential for different results in scrutinizing a board's statutory
interpretation undertaken in its adjudicative role as opposed to statutory interpretation involved in development of

"policy," observing that: 
.40

... As I have previously held, the standard of review for the decisions of the Board would generally be "patent
unreasonableness." On the other hand, the standard of review for the validity of subordinate legislation would
conventionally be "correctness:" Giant Grosmont Petroleums Ltd. v. Gulf Canada Resources, supra, para. 57. This
leads to a rather unusual result. If the Board had decided this particular issue ad hoc, without any policy in place,
its decision would not be reviewed unless it was patently unreasonable. However, if the Board enacts a statutorily
authorized policy, conventional thinking would hold that the standard of review of the vires of the policy would
be correctness. This apparent anomaly can perhaps be justified on the basis that if the decision was made ad hoc,
the worker would have a right to a hearing, and would be allowed to address the issue without any presumptions.
Once a policy is enacted, the worker must effectively explain why the policy should not be applied. Displacing a
set policy is usually a significant task...

55 The applicant in Skyline argued that: (1) the policy in issue was ultra vires the Board; (2) the Board had applied
the policy in a way that fettered its discretion; and (3) the policy could not be applied retroactively to the accident that
had occurred.

56 In the process of determining the appropriate standard of review to be applied, Slatter J. commented 41 that there
were significant policy issues underlying the questions in that case and that those questions were "all within the core
jurisdiction of the Workers' Compensation Board and its Appeals Commission, and were intended by the Legislature
to be decided by them."

57 Skyline submitted that, whatever the policy-making power of the Board, it could not make a policy that overrode
a particular statutory requirement. Slatter J. concluded that the policy was not ultra vires as it was supported by the
deeming powers given to the Board and complemented by the policy-making power granted to the Board under the Act.

58 Of particular note are the following portions of Slatter J.'s decision:

In discussing this issue it is appropriate to highlight that there are two different kinds of policy recognized by the law.
Almost all administrative tribunals will have various internal directions, precedents, policies, discussion papers, and
other materials that indicate the general approach they take to various issues that come before them on a regular
basis. These materials may or may not be designated as "policies" but I will refer to them as "informal policies".
A second type of policy is a policy that is authorized and sanctioned by the enabling legislation. Section 3.1 of the
Workers' Compensation Act (supra, para. 16) is an example of an express power granted to an administrative tribunal
to adopt policies. Both informal policies and policies authorized by statute must be consistent with the underlying
statute unless a specific power is given to enact policies beyond the scope of the statute. The effect, however, of the
two types of policies is potentially different. [Emphasis added.]
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The high water mark in the effect of informal policies arose in Aimley Financial Corp. v. Ontario Securities
Commission (1994), 21 O.R. (3d) 104, 121 D.L.R. (4th) 79 (C.A.). The Securities Commission had adopted policies
on "penny brokers." The policies were written in rigid, mandatory wording, much like regulations, and purported
to impose penalties on those who did not comply. The Ontario Court of Appeal summarized the law as follows (at
pp, 108-9, authorities omitted):

Having recognized the Commission's authority to use non-statutory instruments to fulfil its mandate, the limits
on the use of those instruments must also be acknowledged. A non-statutory instrument can have no effect
in the face of contradictory statutory provision or regulation... Nor can a non-statutory instrument preempt
the exercise of a regulator's discretion in a particular case... Most importantly, for present purposes, a non-
statutory instrument cannot impose mandatory requirements enforceable by sanction; that is, the regulator
cannot issue de facto laws disguised as guidelines...

The Ainsley decision resulted in the amendment of most Canadian securities acts to expressly authorize rules or
policies of the type in question. Policies adopted pursuant to such specific statutory authority clearly stand on firmer
ground, but even their status is not free from doubt. R. v. Beaver Creek Correctional Camp, Ex Parte MacCaud,
[1969] 1 O.R. 373, 2 D.F.R. (3d) 545 (C..-"1..j and fartinerni v. Alatsqui Institution, [1978] 1 S.C.R. 1 18. 74 D.L.R.
3d) 1 both concerned Commissioner's directives authorized by s. 29(3) of the Penitentiary Act, R.S.C. 1970, c.
P-6: "... the Commissioner may make rules, to be known as Commissioner's directives ...''. Both decisions held that
the Commissioner's directives did not have the full force of law, at least in the same sense as the statute or the
regulations. These two decisions have been persuasively criticized: see D.C. Holland and J.P. McGowan, Delegated
Legislation in Canada (Toronto: Carswell, 1989) at pp. 104-108. In Friends of the Ohiman River Society v. Canada
( .11inister of Transport), [1992] 1 S.C.R. 3, Martineau was explained on the basis that the directives were merely
administrative, with no legislative content that could make them "law" under the Federal Court Act and so subject
them to judicial review.

Later cases have given greater effect to policies authorized by statute. In Macoon v. Alberta ( 1Vorkers' Compensation
(Joan d) (1993), 7 Alta. L.R. (3d) 201 135 A.R. 183 (C.A.), a decision binding on me, the Court held that the Board's
policies do have legal force. The particular policy in issue was found not to contradict the Act, but the Court implied
that if it did, it would be invalid. If a statute, a regulation and a policy conflict, the statute would prevail over
the regulation, and probably the regulation would prevail over the policy. Other decisions giving legal effect to
policies authorized by statute are: Straws v. College of Physicians and Surgeons (1996), 42 Admin. L.R. 2d) 219 aff'd
(1997), 47 Admin. L.R. (2.(11 79 (B.C.) (resolutions on the appropriateness of a particular therapy); Friends of the
Ohbnan River, supra, ("Guidelines Order" under the Department of the Environment Act has legal force); Whelan v.
Newlimndland ( tVorkplace Health, Safety and Compensation Commission) (1999), 181 Nfld. P.E.1.R. 192 (Nfld.)
and Peet v. Canada (A.G.), [1994] 3 F.C. 128 (Conflict of Interest Code can create rights). [Emphasis added]

Exactly how far a policy can go must in each case be a matter of statutory interpretation of the enabling legislation.
As Holland and McGowan, supra, state at p. 109:

A careful examination of the relevant statute's enabling clause as well as of the instrument in question must be
undertaken. In this respect, the title of the instrument may be of some, albeit slight, aid. The terms "guideline"
and "circular", for instance, to us imply a less rigid and more informative content, while "rules" and "directives"
seem to suggest a more mandatory, normative substance. We emphasize, however, that the terminology used
to describe an instrument should never be seen as determinative of the issue.
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Particular issues about scope, such as whether a policy can be retroactive, or can impose sanctions, or levy fees, will
depend on the context. See Friends of the Oldman River, supra.

59 One of the issues before Slatter J. was whether the statutory policy in issue could narrow, foreclose or "fetter" a
discretion granted by the statute. Clearly, an informal policy could not. Mr. Justice Slatter took from his review of the
case law that so long as a policy runs parallel to the statute, there is no problem even if the policy suggests how and when
the discretion might be exercised. However, the statutory wording must be considered in determining whether a rigid
and mandatory policy can constrain statutory discretion. The discretion involved in Skyline was the ability of the Board
to declare a particular worker to be the worker of one principal rather than of another. In view of the power given to the
Board in the definition of "employer" to "deem" a person to be an employer, he concluded that the legislative intent was
to allow the Board, in that particular case, to fetter the discretion it was otherwise granted by the Act.

60 In accordance with Skyline, the starting point in determining the nature and effect of Directive 10 is the wording
of the enabling provisions in the BIA and the directive itself.

61 In BPCL Holdings Inc, v. Alberia,-13 the appellant challenged the validity of regulations and standards issued
pursuant to the Public Health Act as being beyond the scope of the authority given by the Act to the Lieutenant Governor
in Council. The majority noted 44 that "subordinate legislation must be authorized by the empowering statute and must
accord with its object and purpose." Further, the majority agreed -L with the chambers' judge that a real and meaningful
connection must exist between the subordinate legislation and the authority granted to the Lieutenant Governor by
virtue of the Act.

62 As stated above, the Superintendent has authority under s. 5(4) of the BIA to issue directives to trustees with
respect to administration of the Act or as may be necessary to facilitate the carrying out of the purposes and provisions
of the Act and the General Rules, including, without limiting the generality of the foregoing, directives relating to the
powers, duties and functions of trustees.

63 "To administer" has been described as meaning to serve governmental policy. It is variously defined as: "responsible
for the implementation of (the law, justice, punishment, etc.)" 46 or "the management or performance of the executive
duties of a government, institution, or business." 47

64 In British Columbia Development Corp. v. British Columbia (Ombudsman),48 the Supreme Court of Canada,
considered the words "administration" and "administrative" to be "... fully broad enough to encompass all conduct
engaged in by a governmental authority in furtherance of governmental policy  business or otherwise."

65 "Facilitate" is defined in the The Canadian Oxford Dictionary 49 as: "[to] make (an action, result, etc.) easier, less
difficult, or more easily achieved."

66 Directive 10 is said to be issued pursuant to s. 5(4)(b) of the BIA, which authorizes the Superintendent to issue
directives relating to administration of the Act, including directives requiring trustees to: (i) keep such records as the
Superintendent may require; and (ii) provide the Superintendent with such information as the Superintendent may
require.

67 To the extent that Directive 10 deals with administration of the Act (for example, the requirement that the trustee file
an attestation to show a redemption), it is within the general scope of the authority given by the Act to the Superintendent.

68 Directive 10 states that it is aimed at establishing the circumstances in which trustees will be viewed as acting in
a double capacity and the circumstances in which they will be considered to be making a redemption of security. Also,
it is intended to establish situations where the levy prescribed by s. 147 of the Act will be payable on amounts paid to
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secured creditors, and to establish the procedure to be followed by trustees in presenting a redemption in the statement
of receipts and disbursements.

69 In my view, these matters go beyond simple administration of the Act. However, they fall within the broader
directive-making authority granted to the Superintendent under s. 5(4)(c) of the BIA to facilitate the carrying out of the
purposes and provisions of the Act and the General Rules by trustees. Under s. 128(3) of the Act, trustees have the power
to redeem security. Pursuant to s. 147(2), they are required to deduct levy from payments made "by way of dividend or
otherwise on account of the claims of creditors."

70 Superintendent's directives have been said to serve the purpose of providing trustees and the insolvency community
with direction as to how the BIA should be interpreted and applied so there will be consistency across Canada. 5()

71 However, the BIA, unlike the legislation at issue in Skyline, does not give the Superintendent deeming authority
with respect to the relevant provisions of the Act. The Superintendent is not entitled to deem that a trustee is acting as
trustee of the bankrupt estate rather than as an agent, to deem that a redemption has or has not occurred, or to deem
that levy is owing. Directives issued by the Superintendent are meant to assist in administration of or to facilitate the
carrying out of the provisions of the BIA as properly interpreted.

72 While the Superintendent may be required to interpret the Act in the course of developing directives, if he prefers
one line of conflicting case authority over another, he must be correct. Similarly, if the Superintendent interprets a
provision of the Act that has not been interpreted by the Courts, he must be correct. In other words, the Superintendent's
interpretations must reflect the law. They cannot make or alter it.

73 DoiOale, Re, a decision by Burnyeat J. of the British Columbia Supreme Court, does not specifically address the
mires of a Superintendent's directive, but nevertheless it is instructive as it dealt with a requirement by the Superintendent
that trustees follow a process that favoured one of two lines of conflicting case authority. The dispute in that case focused
on whether a proposal administrator could extend the time for the making of payments under a consumer proposal by
a provision in the proposal suspending the operation of s. 66.31 of the BIA, which deems the proposal annulled if the
debtor is in default of three months of payments.

74 Similar provisions in consumer proposals had been dealt with differently by two Registrars; Williams, Re' '-
authorized suspension of the operation of s. 66.31, but SL-toika. Re33 did not. By means of a "Position Statement," the
Superintendent directed all trustees and administrators that the S.:toika, Re approach was to be preferred. Later, the
Superintendent amended Form 47 by way of directive in order to reflect the decision in SL-tojka, Re.

75 Burnyeat J. ruled in Donchile. Re that the Superintendent could not dictate the terms of a proposal, stating that: 54

Fourth, it was the submission on behalf of the Superintendent that one of the functions of the Superintendent is to
oversee compliance with the Act and to oppose the approval of proposals or, in this case, consumer proposals, that
do not comply with the Act. That is not a duty which is imposed on the Superintendent of Bankruptcy under s. 5
of the Act or on Official Receivers pursuant to s. 12 of the Act. Rather, it is up to the Court to see that proposals
and consumer proposals comply with the Act when requested to do so pursuant to s. 66.24 of the Act. Accordingly,
while the Superintendent may intervene where the Superintendent "considers it expedient to do so" (s. 5(4)(a) of the
Act) and while the Court must take into account submissions made by the Official Receiver (pursuant to s. 66.24(1)
of the Act), it is up to the Court to decide whether there has been compliance with the Act.

76 Burnyeat J. concluded that the effect of the Superintendent's actions was to ignore the clear effect and direction
of one line of authority. He noted that in 1T7Iliams, Re, Master Baker observed that while the Superintendent's direction
was apparently meant as a temporary solution to address possible inequities created by s. 66.31, it was "hard to see how
such a directive and consequent Certificate could withstand a challenge by, say, a creditor." 55
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77 Dodale, Re is under appeal by the OSB, which urges that it is both distinguishable and wrong. I agree that it is
distinguishable on its facts, but it does provides insight into the Superintendent's right to chose one interpretation of the
BIA over another in the face of conflicting law.

78 The topics dealt with in Directive 10 are of interest not only to trustees but also to secured creditors. However,
it is apparent that Directive 10 is aimed only at trustees and bankruptcy officers. Section 5(5) of the BIA provides that:
"Every person to whom a Superintendent's directive is issued under paragraph (4)(b) or (c) is obliged to comply with the
directive in the manner and within the time specified therein." Trustees are bound by the Directive if it is intra wires. As the
Superintendent's interpretation of the Act in Directive 10 has the potential to effect secured creditors, that interpretation
must be right.

79 In my view, Directive 10 is intra wires the Superintendent's powers only to the extent that it is consistent with
and properly interprets the BIA. If it does not, the Superintendent has exceeded his authority in issuing the directive
and it is ultra wires. S6

80 Certain cases have held that the courts are not bound by Superintendent's directives, although regard may be given
to them. Whether that conclusion is accurate depends on the wires and legal effect of the directive. If it is intra wires
and was meant to have legal effect, the Court must give effect to the directive just as it would to a statute or regulation.

81 In an annotation to Clements, Re,-` the late C.W. Morawetz Q.C. posited that a Registrar in Bankruptcy could
not be bound by a directive issued by the Superintendent unless the directive was strictly in accordance with the then
Bankruptcy Act or Bankruptcy Rules, observing that: "After all, although a 'directive' might be persuasive, it is neither
a statute nor a rule or regulation." This observation preceded the 1992 amendments to the BIA, which included the
Superintendent's express power to make directives (ss.5(4)(b) and (c)), the duty of trustees to comply with those directives
(ss.5(5)) and 5(6), and deeming of such directives not to be statutory instruments within the meaning and for the purposes
of the Statutory Instruments Act, R.S.C. 1985, c. S-22.6.

82 In She/W. v. Canada ( Attorney General the Federal Court of Appeal considered a Superintendent's
directive entitled "Disciplinary Process under sections 14.01 and 14.02 of the Act" in the context of the Superintendent's
investigation into the conduct of a trustee, saying (without analysis as to why) this about the directive:

The Superintendent's Directive describes the procedure to be followed by the OSB in examining the conduct of a
trustee which may lead to disciplinary measures involving his or her license. While such directives do not have the
force of an act or regulation, they can be used to provide legal context and inform decisions.

83 In Ryan, Ro,t)() the Superintendent sought a strict interpretation of Directive 12. The New Brunswick Court of
Queen's Bench concluded:

...In 1992, ss. 5(4)(b) and (c) and ss. 5(5) and 5(6) were added to the Act. These amendments give statutory
authority to the Directives issued by the Superintendent. If one accepts that a Directive has statutory authority,
the Superintendent does not have the competence to waive its application in a specific case unless this power is
conferred in the Act, which it is not.

84 In Bankruptcy and Insolvency Law of Canada,' the authors comment:

In 1992, ss. 5(4)(b) and (c) and ss. 5(5) and 5(6) were added to the Act. These amendments give statutory authority
to the directives issued by the Superintendent. The directives are not statutory instruments so they do not have to be
published. If a trustee fails without reasonable excuse to comply with a directive of the Superintendent, the trustee
will be liable to have his or her licence suspended or cancelled under s. 14.01(1).
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85 Directive 10 is deemed not to be a statutory instrument within the meaning and for the purposes of the Statutory
Instruments Act, which provides in part:

2(1) In this Act,

"prescribed" means prescribed by regulations made pursuant to this Act;

"regulation" means a statutory instrument

(a) made in the exercise of a legislative power conferred by or under an Act of Parliament, or

(b) for the contravention of which a penalty, fine or imprisonment is prescribed by or under an Act of
Parliament,

and includes a rule, order or regulation governing the practice or procedure in any proceedings before a judicial
or quasi-judicial body established by or under an Act of Parliament, and any instrument described as a regulation
in any other Act of Parliament;

"statutory instrument"

but

(a) means any rule, order, regulation, ordinance, direction, form, tariff of costs or fees, letters patent,
commission, warrant, proclamation, by-law, resolution or other instrument issued, made or established

(i) in the execution of a power conferred by or under an Act of Parliament, by or under which that
instrument is expressly authorized to be issued, made or established otherwise than by the conferring on
any person or body of powers or functions in relation to a matter to which that instrument relates, or

(b) does not include

(ii) any instrument referred to in paragraph (a) and issued, made or established by a judicial or quasi-
judicial body, unless the instrument is a rule, order or regulation governing the practice or procedure in
proceedings before a judicial or quasi-judicial body established by or under an Act of Parliament.

86 Superintendent's directives are directions made in the execution of a power conferred by or under the BIA, which
expressly authorizes issuance of directives by the Superintendent. Accordingly, directives appear to fit the definition of
"statutory instrument" in the Statutory Instruments Act. Pursuant to s. 14.01(12) of the BIA, contravention of a directive
by a trustee exposes the trustee to possible disciplinary action, including cancellation of the trustee's licence. This can
be viewed as a penalty prescribed by an Act of Parliament. Directive 10 appears to have been issued in the exercise of
a legislative power conferred by the Act. As a result, it appears to fit the definition of "regulation." However, the BIA
expressly provides that it is not a statutory instrument for the purpose of the Statutory Instruments Act, leading to two
possible interpretations:

(a) it is not a statutory instrument (and hence a legislative act with legal effect), despite the fact it facially meets
the Statutory Instruments Act definition of such; or

(b) it is and all that s. 5(6) means is that it need not be promulgated in accordance with the Statutory Instruments
A ct.


