606 BCE v. 1976 DEBENTUREHOLDERS  The Court

[2008] 3 S.C.R.

of the debentures. There is no evidence that BCE
could have done anything to avoid that risk. Indeed,
the evidence is to the contrary.

[107] We earlier discussed the factors to consider
in determining whether an expectation is reason-
able on a s. 241 oppression claim. These include
commercial practice; the size, nature and structure
of the corporation; the relationship between the
parties; past practice; the failure to negotiate pro-
tections; agreements and representations; and the
fair resolution of conflicting interests. In our view,
all these factors weigh against finding an expecta-
tion beyond honouring the contractual obligations
of the debentures in this particular case.

[108] Commercial practice — indeed commer-
cial reality — undermines the claim that a way
could have been found to preserve the trading posi-
tion of the debentures in the context of the lever-
aged buyout. This reality must have been appre-
ciated by reasonable debenturcholders. More
broadly, two considerations are germane to the
influence of general commercial practice on the
reasonableness of the debentureholders’ expecta-
tions. First, leveraged buyouts of this kind are not
unusual or unforeseeable, although the transaction
at issue in this case is noteworthy for its magni-
tude. Second, trust indentures can include change
of control and credit rating covenants where those
protections have been negotiated. Protections of
that type would have assured debentureholders a
right to vote, potentially through their trustee, on
the leveraged buyout, as the trial judge pointed out.
This failure to negotiate protections was significant
where the debentureholders, it may be noted, gen-
erally represent some of Canada’s largest and most
reputable financial institutions, pension funds and
insurance companies.

I'endettement de Bell Canada. C'est ce facteur qui
mettait a risque la valeur des débentures. Rien dans
la preuve n'indique que BCE aurait pu faire quoi
que ce soit pour écarter ce risque. En fait, la preuve
démontrait le contraire.

[107] 11 a déja été fait mention de facteurs a pren-
dre en considération pour déterminer si une attente
est raisonnable dans le cadre d'une demande de
redressement pour abus fondée sur l'art. 241,
notamment les pratiques commerciales, la taille,
la nature et la structure de la société, les rapports
entre les parties, les pratiques antérieures, l'omis-
sion de négocier une protection, les conventions
et déclarations, ainsi que la conciliation des inté-
réts opposés. De I'avis de la Cour, tous ces facteurs
militent contre la conclusion qu'il existait en l'es-
peéce une attente allant au-dela du respect des obli-
gations contractuelles rattachées aux débentures.

[108] Les pratiques commerciales — en fait la
réalité commerciale — affaiblissent la prétention
qu'il aurait été possible de trouver une facon de pré-
server la valeur marchande des débentures dans le
cadre d'une acquisition par emprunt. Des détenteurs
de débentures raisonnables auraient eu conscience
de cette réalité. Plus généralement, deux considé-
rations sont pertinentes en ce qui concerne l'in-
fluence des pratiques commerciales générales sur
le caractére raisonnable des attentes des détenteurs
de débentures. Premiérement, les acquisitions par
emprunt de ce type n'ont rien d'inhabituel ou d'im-
prévisible, bien que la transaction en cause en l'es-
péce se démarque par son ampleur. Deuxiémement,
les actes de fiducie peuvent inclure des disposi-
tions concernant un changement de contrdle et la
cote financiére dans les cas ol ces protections ont
été négociées. Des protections de ce type auraient
assuré aux détenteurs de débentures un droit de
vote, peut-&tre par I'intermédiaire de leur fiduciaire,
sur I'acquisition par emprunt, comme I'a souligné le
juge de premiére instance. Le défaut de négocier des
mesures de protection revétait de I'importance dans
un cas o, soulignons-le, les détenteurs de débentu-
res Etaient en régle générale des institutions finan-
ciéres, des caisses de retraite et des sociétés d'as-
surance comptant parmi les plus importantes et les
plus renommées du Canada.



[2008] 3 R.C.S.

BCE ¢. DETENTEURS DE DEBENTURES DE 1976 La Cour 607

[109] The nature and size of the corporation also
undermine the reasonableness of any expectation
that the directors would reject the offers that had
been presented and seek an arrangement that pre-
served the investment grade rating of the deben-
tures. As discussed above (al para. 74), courts
may accord greater latitude to the reasonableness
of expectations formed in the context of a small,
closely held corporation, rather than those relat-
ing to interests in a large, public corporation. Bell
Canada had become a wholly owned subsidiary of
BCE in 1983, pursuant to a plan of arrangement
which saw the shareholders of Bell Canada sur-
render their shares in exchange for shares of BCE.
Based upon the history of the relationship, it should
not have been outside the contemplation of deben-
tureholders acquiring debentures of Bell Canada
under the 1996 and 1997 trust indentures, that
arrangements of this type had occurred and could
occur in the future.

[110] The debentureholders rely on past prac-
tice, suggesting that investment grade ratings had
always been maintained. However, as noted, rea-
sonable practices may reflect changing economic
and market realities. The events that precipitated
the leveraged buyout transaction were such reali-
ties. Nor did the trial judge find in this case that
representations had been made to debentureholders
upon which they could have reasonably relied.

[111] Finally, the claim must be considered [rom
the perspective of the duty on the directors to
resolve conflicts between the interests of corporate
stakeholders in a fair manner that reflected the best
interests of the corporation.

[112] The best interests of the corporation argu-
ably favoured acceptance of the offer at the time.
BCE had been put in play, and the momentum
of the market made a buyout inevitable. The evi-
dence, accepted by the trial judge, was that Bell
Canada needed to undertake significant changes
to continue to be successful, and that privatization

[109] La nature et la taille de la société viennent
également €branler la prétention selon laquelle il
aurait été raisonnable de s'atlendre a ce que les
administrateurs rejettent les offres présentées et
recherchent un arrangement susceptible de pré-
server la cote de placements admissibles des
débentures. On a déja signalé (au par. 74) qu'il est
possible que les tribunaux accordent plus de lati-
tude quant aux atlentes raisonnables dans le cas
d’une petite société fermée que dans celui d'une
société ouverte de plus grande taille. Bell Canada
était devenue une filiale en propriété exclusive
de BCE en 1983, en vertu d'un plan d'arrange-
ment par lequel les actionnaires de Bell Canada
cédaient leurs actions en échange d’actions de
BCE. Compte tenu de I'historique du rapport
en cause, les détenteurs de débentures de Bell
Canada de 1996 et 1997 devaient savoir, lorsqu’ils
les ont acquises, que des arrangements de ce type
avaient déja été conclus et pouvaient I'étre dans
I'avenir,

[110] Les détenteurs de débentures invoquent les
pratiques antérieures, affirmant que la cote de pla-
cements admissibles avait toujours élé maintenue.
Rappelons toutefois que les pratiques raisonnables
peuvent changer au gré des fluctuations de I'éco-
nomie et des conditions du marché. Les événe-
ments qui ont conduit & la transaction d’acquisition
par emprunt faisaient partie de ces conditions. Le
juge de premiére instance n’a pas non plus conclu
que des déclarations auxquelles les déienteurs de
débentures auraient pu raisonnablement se fier leur
avaient été faites,

[111] Enflin, il [aul examiner la demande sous I'an-
gle de I'obligation des administrateurs de résoudre
les conflits entre les parties intéressées de facon
équitable, au mieux des intéréts de la société.

[112] A Tépoque, les intéréts de la société
concordaient sans doute avec I'acceptation de
l'offre. BCE avait été mise en jeu, et la dynami-
que du marché rendait l'acquisition inévitable.
La preuve, acceptée par le juge de premiére ins-
tance, indiquait que Bell Canada devait procéder
a des changements substantiels pour continuer a
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would provide greater freedom to achieve its long-
term goals by removing the pressure on short-term
public financial reporting, and bringing in equity
from sophisticated investors motivated to improve
the corporation’s performance. Provided that, as
here, the directors’ decision is found to have been
within the range of reasonable choices that they
could have made in weighing conflicting interests,
the court will not go on to determine whether their
decision was the perfect one.

[113] Considering all the relevant factors, we
conclude that the debentureholders have failed to
establish a reasonable expectation that could give
rise to a claim for oppression. As found by the trial
judge, the alleged expectation that the investment
grade of the debentures would be maintained is not
supported by the evidence. A reasonable expecta-
tion that the debentureholders’ interests would be
considered is established, but was fulfilled. The
evidence does not support a further expectation
that a better arrangement could be negotiated that
would meet the exigencies that the corporation was
facing, while better preserving the trading value of
the debentures.

[114] Given that the debentureholders have failed
to establish that the expectations they assert were
reasonable, or that they were not fulfilled, it is
unnecessary to consider in detail whether conduct
complained of was oppressive, unfairly prejudicial,
or unfairly disregarded the debentureholders’ inter-
ests within the terms of s. 241 of the CBCA. Suffice
it to say that “oppression™ in the sense of bad faith
and abuse was not alleged, much less proved. At
best, the claim was for “unfair disregard” of the
interests of the debentureholders. As discussed, the
evidence does not support this claim.

prospérer, et que la fermeture de la société élar-
girait la marge de manceuvre nécessaire a l'al-
teinte de ses objectifs & long terme en supprimant
la pression a court terme créée par les obligations
de communication de l'information financiére au
public et en permettant I'injection de capitaux pro-
pres par des investisseurs avisés soucieux d’amé-
liorer le rendement de la société, Dans la mesure
oll il conclut que la décision des administrateurs
se situe dans I'éventail des solutions raisonnables
qu'ils auraient pu choisir en soupesant des intéréts
opposés, le tribunal ne poursuivra pas son examen
pour déterminer si cette décision est la solution
parfaite.

[113] Considérant tous les facteurs pertinents,
la Cour conclut que les détenteurs de débentures
n'ont pas démontré qu’ils avaient une attente rai-
sonnable pouvant donner ouverture 4 une demande
de redressement pour abus. Comme ['a dit le juge
de premicre instance, I’allégation selon laquelle on
pouvait s'attendre au maintien de la cote de place-
ments admissibles des débentures n'est pas étayée
par la preuve. On a démontré que les détenteurs de
débentures pouvaient raisonnablement s’attendre a
ce que leurs intéréts soient pris en compte, mais
cette attente a trouvé satisfaction. La preuve ne
permet pas de conclure a une attente plus grande,
a savoir qu’il était possible de négocier un meilleur
arrangement répondant aux exigences auxquelles
la société faisait face, tout en préservant mieux la
valeur marchande des débentures.

[114] Les détenteurs de débentures n'ayant pas
démontré que leurs prétendues attentes étaient rai-
sonnables, ou qu'elles avaient été frustrées, il n’est
pas utile d’examiner en détail la question de savoir
si le comportement dont ils se plaignent consti-
tuait un abus, un préjudice injuste ou une omission
injuste de tenir compte de leurs intéréts au sens
de Tl'art. 241 de la LCSA. Disons simplement que
I'« abus », dans son sens oil il implique la mauvaise
foi, n’a pas été allégué et encore moins prouvé. Au
mieux, on a plaidé I'« omission injuste de tenir
compte » des intéréts des détenteurs de débentu-
res. Comme cela a été dit plus tot, cette prétention
n’est pas étayée par la preuve.
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C. The Section 192 Approval Process

[115] The second remedy relied on by the deben-
tureholders is the approval process for complex
corporate arrangements set out under s. 192 of the
CBCA. BCE brought a petition for court approval
of the plan under s. 192. At trial, the debenturehold-
ers were granted standing to contest such approval.
The trial judge concluded that “[i]t seem[ed] only
logical and ‘fair’ to conduct this analysis having
regard to the interests of BCE and those of its
shareholders and other stakeholders, if any, whose
interests are being arranged or affected™: (2008),
43 B.L.R. (4th) 1, 2008 QCCS 905, at para. 151. On
the basis of Corporations Canada’s Policy concern-
ing Arrangements Under Section 192 of the CBCA,
November 2003 (“Policy Statement 15.1"), the trial
judge held that the s. 192 approval did nol require
the Board to afford the debentureholders the right
to vote. He nonetheless considered their interests in
assessing the fairness of the arrangement. After a
[ull hearing, he approved the arrangement as “[air
and reasonable”, despite the debentureholders’
objections that the arrangement would adversely
affect the trading value of their securities.

[116] The Court of Appeal reversed this decision,
essentially on the ground that the directors had not
given adequate consideration to the debenturehold-
ers’ reasonable expectations. These expectations,
in its view, extended beyond the debenturehold-
ers’ legal rights and required the directors to con-
sider whether the adverse impact on the debenture-
holders’ economic interests could be alleviated or
attenuated. The court held that the corporation had
failed to discharge the burden of showing that it
was impossible to structure the sale in a manner
that avoided the adverse economic effect on deben-
tureholdings, and consequently had failed to estab-
lish that the proposed plan of arrangement was fair
and reasonable.

C. Le processus d'approbation prévu a l'art. 192

[115] La seconde voie de droit empruntée par
les détenteurs de débentures est le processus d’ap-
probation des arrangements complexes établi par
I'art. 192 de la LCSA. BCE a présenté une demande
d’approbation sous le régime de cette disposi-
tion. A I'instruction, les détenteurs de débentures
ont été autorisés a contester la demande. Le juge
de premiere instance a conclu qu'[TRADUCTION]
« [i]l n'est que logique et “équitable” de procéder
a cette analyse en tenant compte des intéréts de
BCE et des intéréts de ses actionnaires et autres
parties intéressées, le cas échéant, dont les intéréts
sont visés ou touchés par I'arrangement » : (2008),
43 B.L.R. (4th) 1, 2008 QCCS 905, par. 151). En
se fondant sur la Politique a l'égard des arrange-
ments pris en vertu de l'article 192 de la LCSA de
Corporations Canada, datant de novembre 2003
(« Enoncé de politique 15.1 »), le juge de premiére
instance a conclu que le processus d’approbation
prévu a I'art. 192 n’obligeail pas le Conseil d’admi-
nistration & accorder un droit de vote aux détenteurs
de débentures. Il a néanmoins pris leurs intéréts en
compte dans I'évaluation du caractére équitable de
I'arrangement. Aprés une audition compléte, il a
approuvé l'arrangement, l'estimant « équitable et
raisonnable » en dépit des objections des déten-
teurs de débentures selon lesquelles il aurait un
effet préjudiciable sur la valeur marchande de leurs
titres.

[116] La Cour d'appel a infirmé cette décision,
concluant essentiellement que les administrateurs
n’avaient pas suffisamment tenu compte des atten-
tes raisonnables des détenteurs de débentures, les-
quelles ne s’arrétaient pas, selon elle, a leurs droits,
mais commandaient aux administrateurs d’exami-
ner s'il était possible d’atténuer I'effet préjudicia-
ble de I'arrangement sur les intéréts financiers des
détenteurs de débentures. Elle a jugé que la société
ne s’était pas acquittée du fardeau de prouver qu'il
était impossible de structurer la vente de fagon a
éviter les effets financiers préjudiciables sur les
débentures et, par suite, qu'elle n'avait pas établi
que le plan d’arrangement proposé était équitable
et raisonnable.
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[117] Before considering what must be shown to
obtain approval of an arrangement under s. 192, it
may be helpful to briefly return to the differences
between an action for oppression under s. 241 of
the CBCA and a motion for approval of an arrange-
ment under s. 192 of the CBCA alluded to earlier.

[118] As we have discussed (at para. 47), the rea-
soning of the Court of Appeal effectively incorpo-
rated the s. 241 oppression claim into the s. 192
approval proceeding, converting it into an inquiry
based on reasonable expectations.

[119] As we view the matter, the s. 241 oppres-
sion remedy and the s. 192 approval process are
different proceedings, with different requirements.
While a conclusion that the proposed arrangement
has an oppressive result may support the conclu-
sion that the arrangement is not fair and reasonable
under s. 192, it is important to keep in mind the
differences between the two remedies. The oppres-
sion remedy is a broad and equitable remedy that
focuses on the reasonable expectations of stake-
holders, while the s. 192 approval process focuses
on whether the arrangement, objectively viewed,
is fair and reasonable and looks primarily to the
interests of the parties whose legal rights are being
arranged. Moreover, in an oppression proceeding,
the onus is on the claimant to establish oppres-
sion or unfairness, while in a s. 192 proceeding,
the onus is on the corporation to establish that the
arrangement is “fair and reasonable”.

[120] These differences suggest that it is possible
that a claimant might fail to show oppression under
s. 241, but might succeed under s. 192 by estab-
lishing that the corporation has not discharged its
onus of showing that the arrangement in question is
fair and reasonable. For this reason, it is necessary
to consider the debentureholders’ s. 192 claim on
these appeals, notwithstanding our earlier conclu-
sion that the debentureholders have not established
oppression.

[117] Avant d’examiner la question de la preuve
exigée pour l'approbation d'un arrangement en
vertu de I'art. 192, il peut étre utile de revenir brié-
vement a la question, déja abordée, des différences
entre la demande de redressement pour abus prévue
al'art. 241 de la LCSA et la demande d’approbation
d’un arrangement fondée sur I'art. 192.

[118] Comme on I'a vu (au par. 47), le raisonne-
ment de la Cour d’appel a eu pour effet d’amalga-
mer la demande de redressement pour abus de I'art.
241 et la procédure d’approbation prévue a I'art.
192 et de convertir cette derniére en un examen axé
sur les attentes raisonnables.

[119] La Cour estime que la demande de redres-
sement pour abus de I'art. 241 et le processus d'ap-
probation de l'art. 192 constituent des recours dif-
férents comportant des exigences différentes. Bien
que la conclusion que I'arrangement proposé a des
conséquences abusives puisse étayer celle qu'il ne
s'agit pas d'un arrangement équitable et raisonnable
au sens de I'art. 192, il importe de garder a I'esprit
les différences entre les deux recours. La demande
de redressement pour abus est un recours en equity,
d’une grande portée, qui met 'accent sur les atten-
tes raisonnables des parties intéressées, alors que
le processus d’approbation prévu a l'art. 192 est
axé sur la question de savoir si I'arrangement est
équitable et raisonnable, d'un point de vue objec-
tif, et tient principalement compte des intéréts des
parties dont les droits sont visés par I'arrangement.
De plus, dans le cadre d'une demande de redresse-
ment pour abus, c’est au plaignant qu’il incombe de
prouver I'abus ou l'injustice, tandis que c’est i la
société qu'il appartient d'établir que I'arrangement
est « équitable et raisonnable » dans le cadre de la
procédure prévue a l'art. 192.

[120] Ilressortde ces différences qu'un plaignant
pourrait ne pas réussir & prouver 'abus au sens de
I'art. 241, mais néanmoins avoir gain de cause sous
le régime de 'art. 192 en établissant que la société
ne s’est pas acquittée du fardeau de prouver que I'ar-
rangement est équitable el raisonnable. C’est pour-
quoi la Cour doit examiner les prétentions soumi-
ses par les détenteurs de débentures dans le cadre
de I'art. 192, en dépit de sa conclusion antérieure
selon laquelle ils n'ont pas établi I'abus.
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[121] Whether the converse is true is not at issue
in these proceedings and need not detain us. It
might be argued that in theory, a finding of s. 241
oppression could be coupled with approval of an
arrangement as fair and reasonable under s. 192,
given the different allocations of burden of proof
in the two actions and the different perspectives
from which the assessment is made. On the other
hand, common sense suggests, as did the Court of
Appeal, that a finding of oppression sits ill with
the conclusion that the arrangement involved is fair
and reasonable. We leave this interesting question
to a case where it arises.

(1) The Requirements for Approval Under
Section 192

[122] We will first describe the nature and pur-
pose of the s. 192 approval process. We will then
consider the philosophy that underlies s. 192
approval; the interests at play in the process; and
the criteria to be applied by the judge on a s. 192
proceeding.

(a) The Nature and Purpose of the Section
192 Procedure

[123] The s. 192 approval process has its gene-
sis in 1923 legislation designed to permit corpora-
tions to modify their share capital: Companies Act
Amending Act, 1923, S.C. 1923, c. 39, s. 4, The leg-
islation’s concern was to permit changes to share-
holders’ rights, while offering shareholders protec-
tion. In 1974, plans of arrangements were omitted
from the CBCA because Parliament considered
them superfluous and feared that they could be used
Lo squeeze oul minority shareholders. Upon realiz-
ing that arrangements were a practical and flexible
way to effect complicated transactions, an arrange-
ment provision was reintroduced in the CBCA in
1978: Consumer and Corporate Affairs Canada,
Detailed background paper for an Act to amend
the Canada Business Corporations Act (1977), p. 5
(“Detailed Background Paper”).

[121] La Cour n’a pas i se demander en l'espéce
si I'inverse est vrai. Compte tenu des différences
entre les deux recours en ce qui concerne le far-
deau de la preuve et la perspective dans laquelle
I'examen est effectué, on pourrail soutenir qu'il est
possible, en théorie, de conclure & I'existence d'un
abus au sens de I'art. 241 tout en approuvant ['ar-
rangement en application de I'art. 192. Par contre,
le bon sens donne & penser, comme 1'a fait la Cour
d’appel, qu’on peut difficilement conclure a la fois
qu'il y a abus et que I'arrangement est équitable et
raisonnable. Cette intéressante question devra tou-
tefois étre résolue dans le cadre d'une affaire ol
elle se posera.

(1) La preuve exigée pour |'approbation selon
I'art. 192

[122] La Cour commencera par décrire la nature
et I'objet du processus prévu a l'art. 192, Elle exa-
minera ensuite la philosophie sous-jacente a I'ap-
probation requise par cette disposition, les circons-
tances dans lesquelles elle s'applique, les intéréts
en jeu dans le processus et les critéres que le juge
doit appliquer pour trancher une demande présen-
tée en vertu de I'art. 192.

a) Lanature et l'objet de la procédure prévite
par l'art. 192

[123] Le processus d’approbation établi i I'art.
192 remonte a une loi de 1923 qui visait & permet-
tre aux sociétés de modifier leur capital-actions :
Loi de 1923 modifiant la Loi des compagnies, S.C.
1923, ch. 39, art. 4. Cette loi avait pour but de per-
meltre des modifications aux droits des actionnai-
res tout en protégeant les actionnaires. En 1974,
les plans d’arrangement n'ont pas été inclus dans
la LCSA, parce que le législateur les jugeait super-
flus et craignait qu'ils puissent étre utilisés pour
évincer les actionnaires minoritaires. Aprés avoir
constaté que ces plans offraient un moyen pratique
¢t souple de réaliser des transactions complexes, le
législateur a ajouté a la LCSA une disposition les
régissant, en 1978 : Consommation et Corporations
Canada, Exposé détaillé d'une Loi modifiant la Loi
sur les corporations commerciales canadiennes

(1977), p. 5 (« Exposé détaillé »).
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[124] 1In light of the flexibility it affords, the pro-
vision has been broadened to deal not only with
reorganization of share capital, but corporate reor-
ganization more generally. Section 192(1) of the
present legislation defines an arrangement under
the provision as including amendments to articles,
amalgamation of two or more corporations, divi-
sion of the business carried on by a corporation,
privatization or “squeeze-out™ transactions, liqui-
dation or dissolution, or any combination of these.

[125] This list of transactions is not exhaus-
tive and has been interpreted broadly by courts.
Increasingly, s. 192 has been used as a device for
effecting changes of control because of advantages
it offers the purchaser: C. C. Nicholls, Mergers,
Acquisitions, and Other Changes of Corporate
Control (2007), at p. 76. One of these advantages
is that it permits the purchaser to buy shares of the
target company without the need to comply with
provincial takeover bid rules.

[126] The s. 192 process is generally applicable
to change of control transactions that share two
characteristics: the arrangement is sponsored by
the directors of the target company; and the goal
of the arrangement is to require some or all of the
shareholders to surrender their shares to either the
purchaser or the target company.

[127] Fundamentally, the s. 192 procedure rests on
the proposition that where a corporate transaction
will alter the rights of security holders, this impact
takes the decision out of the scope of management
of the corporation’s affairs, which is the responsi-
bility of the directors. Section 192 overcomes this
impediment through two mechanisms. First, pro-
posed arrangements generally can be submitted to
security holders for approval. Although there is no
explicit requirement for a security holder vote in
s. 192, as will be discussed below, these votes are
an important feature of the process for approval of
plans of arrangement. Second, the plan of arrange-
ment must receive court approval after a hearing in
which parties whose rights are being affected may
partake.

[124] La souplesse de cette disposition lui a valu
d’étre €largie pour s’appliquer, non seulement i la
réorganisation du capital-actions, mais plus généra-
lement aux réaménagements d'une société. Suivant
le par. 192(1) de la loi actuelle, un arrangement s'en-
tend de la modification des statuts d’une société, de
la fusion de deux sociétés ou plus, du fractionne-
ment de 'activité commerciale d'une société, d’une
opération de fermeture ou d'éviction, de la liquida-
tion ou de la dissolution d'une société ou de toute
combinaison de ces transactions.

[125] 11 ne s'agit pas la d'une liste exhaustive,
et les tribunaux lui ont donné une interprétation
large. Larticle 192 est de plus en plus utilisé dans
le cadre d'un changement de contrdle en raison
des avantages qu'il comporte pour l'acquéreur :
C. C. Nicholls, Mergers, Acquisitions, and Other
Changes of Corporate Contrel (2007), p. 76. 1l
permet notamment a l'acquéreur d’acheter des
actions de la société ciblée sans avoir a se confor-

mer aux régles provinciales régissant une OPA.

[126] Le processus prévu a I'art. 192 s’applique,
en général, aux changements de contrdle qui pré-
sentent deux caractéristiques : I'arrangement est
appuyé par les administrateurs de la société ciblée
et il vise la remise, & l'acquéreur ou & la société
ciblée, d'une partie ou de la totalité des actions.

[127] Fondamentalement, la procédure prévue i
I'art. 192 repose sur le principe selon lequel la déci-
sion sur une transaction qui modifiera les droits des
détenteurs de valeurs mobiliéres ne constitue pas
une décision de simple gestion des affaires de la
société, qui reléve des administrateurs. L'article 192
crée deux mécanismes pour surmonter cet obstacle.
Premiérement, les propositions d’arrangement peu-
vent généralement étre soumises aux détenteurs de
valeurs mobiliéres pour approbation. Bien que l'art.
192 n'exige pas expressément un vote des déten-
teurs de valeurs mobiliéres, comme on le verra,
leur vote constitue une caractéristique importante
du processus d'approbation des plans d’arrange-
ment. Deuxiémement, les plans d’arrangement doi-
vent €tre approuvés par le tribunal a la suite d'une
audience a laquelle peuvent participer les parties
dont les droits sont touchés.
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(b) The Philosophy Underlying Section 192

[128] The purpose of s. 192, as we have seen, is to
permil major changes in corporate structure to be
made, while ensuring that individuals and groups
whose rights may be affected are treated fairly. In
conducting the s. 192 inquiry, the judge must keep
in mind the spirit of s. 192, which is to achieve a
fair balance between conflicting interests. In dis-
cussing the objective of the arrangement provision
introduced into the CBCA in 1978, the Minister of
Consumer and Corporate Affairs stated:

... the Bill seeks to achieve a fair balance between
flexible management and equitable treatment of minor-
ity shareholders in a manner that is consonant with the
other fundamental change institutions set out in Part
XIV.

(Detailed Background Paper, at p. 6)

[129] Although s. 192 was initially conceived as
permitting and has principally been used to permit
useful restructuring while protecting minority
shareholders against adverse effects, the goal of
ensuring a fair balance between different constitu-
encies applies with equal force when considering
the interests of non-shareholder security holders
recognized under s. 192. Section 192 recognizes
that major changes may be appropriate, even where
they have an adverse impact on the rights of par-
ticular individuals or groups. It seeks to ensure that
the interests of these rights holders are considered
and treated fairly, and that in the end the arrange-
ment is one that should proceed.

(c) Interests Protected by Section 192

[130] The s. 192 procedure originally was aimed
at protecting shareholders affected by corporate
restructuring. That remains a fundamental con-
cern. However, this aim has been subsequently
broadened to protect other security holders in some
circumstances.

[131] Section 192 clearly contemplates the par-
ticipation of security holders in certain situations,

b) La philosophie qui sous-tend l'art. 192

[128] Comme cela a été mentionné, l'art. 192 a
pour but de permettre la réalisation de change-
ments substantiels dans la structure d’une société
tout en assurant un traitement équitable aux per-
sonnes dont les droits peuvent étre touchés. Le
juge qui procéde i 'examen exigé par I'art. 192 ne
doit pas perdre de vue l'esprit de cette disposition,
qui consiste a établir un juste équilibre entre des
intéréts opposés. Le ministre de Consommation et
Corporations Canada a présenté ainsi 'objectif de
la disposition relative aux arrangements introduite
dans la LCSA en 1978 :

... le projet de loi tente d’atteindre un juste équilibre
entre une gestion souple el le traitement équitable des
actionnaires minoritaires, d'une fagon qui corresponde
aux autres pratiques de modification de structure stipu-
lées dans la Partie XIV.

(Exposé détaillé, p. 5-6)

[129] Bien que I'art. 192 ait été congu initialement
et utilisé principalement pour permettre des re-
structurations utiles tout en protégeant les actionnai-
res minoritaires contre leurs effets préjudiciables,
I'objectif du maintien d'un juste équilibre entre les
différentes parties touchées s'applique avec autant
de force lorsqu’il s’agit des droits de détenteurs de
valeurs mobiliéres non-actionnaires visés a l'art.
192. L’article 192 reconnait que des changements
substantiels peuvent étre opportuns méme s'ils ont
des effets préjudiciables sur les droits de personnes
ou groupes particuliers. Il vise & garantir le traite-
ment équitable et la prise en compte des intéréts de
ces titulaires de droits et, en définitive, a conlirmer
que I'arrangement devrait étre mis en ceuvre.

c) Les intéréts protégés par l'art. 192

[130] La procédure prévue a I'art. 192 visait ini-
tialement & protéger les actionnaires touchés par
la restructuration de la société. Bien que cet objet
demeure fondamental, cette protection s’est par la
suite étendue & d'autres détenteurs de valeurs mobi-
lieres, dans certaines circonstances.

[131] Larticle 192 envisage clairement la parti-
cipation des détenteurs de valeurs mobiliéres dans
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Section 192(1)(f) specifies that an arrangement
may include an exchange of securities for property.
Section 192(4)(¢) provides that a court can make an
interim order “requiring a corporation to call, hold
and conduct a meeting of holders of securities™.
The Director appointed under the CBCA takes the
view that, at a minimum, all security holders whose
legal rights stand to be affected by the transaction
should be permitted to vote on the arrangement:
Policy Statement 15.1, s. 3.08.

[132] A difficult question is whether s. 192 applies
only to security holders whose legal rights stand to
be affected by the proposal, or whether it applies
to security holders whose legal rights remain intact
but whose economic interests may be prejudiced.

[133] The purpose of s. 192, discussed above,
suggests that only security holders whose legal
rights stand to be affected by the proposal are envi-
sioned. As we have seen, the s. 192 procedure was
conceived and has traditionally been viewed as
aimed at permitting a corporation to make changes
that affect the rights of the parties. It is the fact
that rights are being altered that places the matter
beyond the power of the directors and creates the
need for shareholder and court approval. The dis-
tinction between the focus on legal rights under
arrangement approval and reasonable expectations
under the oppression remedy is a crucial one. The
oppression remedy is grounded in unfair treatment
of stakeholders, rather than on legal rights in their
strict sense.

[134] This general rule, however, does not pre-
clude the possibility that in some circumstances,
for example threat of insolvency or claims by cer-
tain minority shareholders, interests that are not
strictly legal should be considered: see Policy
Statement 15.1, s. 3.08, referring to “extraordinary
circumstances”.

[135] Itisnot necessary to decide on these appeals
precisely what would amount to “extraordinary

certaines situations. L'alinéa 192(1)f) précise qu'un
arrangement peul inclure I'échange de valeurs
mobiliéres contre des biens. L'alinéa 192(4)c)
€nonce que le tribunal peut rendre une ordonnance
enjoignant a la société « de convoquer et de tenir
une assemblée des détenteurs de valeurs mobilie-
res ». Le directeur nommé en vertu de la LCSA est
d’avis, au moins, que tous les détenteurs de valeurs
mobilicres dont les droits sont touchés par la tran-
saction doivent étre autorisés a voter sur 'arrange-
ment : Enoncé de politique 15.1, par. 3.08.

[132] Une question difficile se pose toutefois :
I'art. 192 s’applique-t-il uniquement aux détenteurs
de valeurs mobiliéres dont les droits sont touchés
par la proposition ou aussi & ceux dont les droits
demeurent intacts, mais dont les intéréts financiers
risquent de subir un préjudice.

[133] L'objet de I'art. 192, exposé précédemment,
laisse croire que cette disposition ne vise que les
détenteurs de valeurs mobiliéres dont les droits
sont touchés par la proposition. La procédure éta-
blie par I'art. 192 a €€ congue et généralement
pergue comme visant & permettre aux sociétés d'ef-
fectuer des changements qui ont une incidence sur
des droits des parties. C'est la modification des
droits qui place la transaction hors du ressort des
administrateurs et engendre la nécessité d’obtenir
I'approbation des actionnaires et du tribunal. Le
fait que le processus d'approbation d'un arrange-
ment soit axé sur les droits et la demande de redres-
sement pour abus sur les attentes raisonnables de
parties est une distinction cruciale. La demande de
redressement pour abus est fondée sur le traitement
inéquitable des parties intéressées, plutdt que sur
leurs droits au sens strict.

[134] Toutefois, cette régle générale n'écarte pas
la possibilité que, dans certaines circonstances —
par exemple en présence d’un risque d'insolvabilité
ou de réclamations de certains actionnaires mino-
ritaires —, des intéréts qui ne constituent pas des
droits & strictement parler soient pris en considé-
ration : Enoncé de politique 15.1, par. 3.08, faisant
état de « circonstances particuliéres ».

[135] Iln’est pasnécessaire pour trancherles pour-
vois de statuer sur ce qui constituerait exactement
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circumstances” permitting consideration of non-
legal interests on a s. 192 application. In our view,
the fact that a group whose legal rights are left
intact faces a reduction in the trading value of its
securities would generally not, without more, con-
stitute such a circumstance.

(d) Criteria for Court Approval

[136] Section 192(3) specifies that the corpo-
ration must obtain court approval of the plan. In
determining whether a plan of arrangement should
be approved, the court must focus on the terms and
impact of the arrangement itself, rather than on the
process by which it was reached. What is required
is that the arrangement itself, viewed substantively
and objectively, be suitable for approval.

[137] Inseeking approval of an arrangement, the
corporation bears the onus of satisfying the court
that: (1) the statutory procedures have been met;
(2) the application has been put forward in good
faith; and (3) the arrangement is fair and reason-
able: see Trizec Corp., Re (1994), 21 Alta. L.R. (3d)
435 (Q.B.), at p. 444. This may be contrasted with
the s. 241 oppression action, where the onus is on
the claimant to establish its case. On these appeals,
it is conceded that the corporation satisfied the first
two requirements. The only question is whether the
arrangement is fair and reasonable.

[138] In reviewing the directors” decision on the
proposed arrangement to determine if it is [air and
reasonable under s. 192, courts must be satisfied
that (a) the arrangement has a valid business pur-
pose, and (b) the objections of those whose legal
rights are being arranged are being resolved in a fair
and balanced way. It is through this two-pronged
framework that courts can determine whether a
plan is fair and reasonable.

[139] In the past, some courts have answered the
question of whether an arrangement is fair and
reasonable by applying what is referred to as the

des « circonstances particuliéres » autorisant la
prise en compte de simples intéréts dans I'examen
d'une demande fondée sur I'art. 192. La Cour est
d'avis qu'une diminution possible de la valeur mar-
chande des valeurs mobiliéres d’un groupe dont les
droits demeurent par ailleurs intacts ne constitue
généralement pas, a elle seule, ce type de circons-
tances.

d) Les critéres d'approbation

[136] Le paragraphe 192(3) exige que la société
fasse approuver le plan par un tribunal. Pour statuer
sur la demande d’approbation, le tribunal doit s’at-
tacher aux modalités et aux effets de I'arrangement
lui-méme plutét qu'au processus suivi pour y par-
venir. Il faut que I'arrangement lui-méme, considéré
substantiellement et objectivement, soit de nature a
pouvoir étre approuvé.

[137] La société qui demande I'approbation d’'un
arrangement doit convaincre le tribunal que : (1)
la procédure prévue par la loi a été suivie, (2) la
demande a été soumise de bonne [oi et (3) I'arran-
gement est équitable et raisonnable : voir Trizec
Corp., Re (1994), 21 Alta. L.R. (3d) 435 (B.R.), p.
444. En comparaison, c'est le plaignant qui doit
prouver ses prétentions dans le cas de la demande
de redressement pour abus prévue par l'art. 241.
Le respect des deux premiéres conditions n’est pas
contesté en I'espece. La seule question en litige est
celle du caractére équitable et raisonnable de I'ar-
rangement.

[138] Pour conclure, sous le régime de I'art. 192,
que la décision des administrateurs au sujet de 1'ar-
rangement proposé est équitable et raisonnable, le
tribunal doit étre convaincu que I'arrangement :
a) poursuit un objectif commercial légitime et b)
répond de facon équitable et équilibrée aux objec-
tions de ceux dont les droits sont visés. C’est en
appliquant ce cadre d’analyse a deux volets que les
tribunaux peuvent établir si un plan est équitable et
raisonnable.

[139] Certains tribunaux ont déja statué sur le
caractére équitable et raisonnable d'un arrange-
ment en appliquant le test dit de l'appréciation



616 BCE 1. 1976 DEBENTUREHOLDERS The Court

[2008] 3 S.C.R.

business judgment test, that is whether an intelli-
gent and honest business person, as a member of
the voting class concerned and acting in his or her
own interest would reasonably approve the arrange-
ment: see Trizec, at p. 444; Pacifica Papers Inc. v.
Johnstone (2001), 15 B.L.R. (3d) 249, 2001 BCSC
1069. However, while this consideration may be
important, it does not constitute a useful or com-
plete statement of what must be considered on a
s. 192 application.

[140] First, the fact that the business judgment
test referred to here and the business judgment
rule discussed above (at para. 40) are so similarly
named leads to confusion. The business judgment
rule expresses the need for deference to the busi-
ness judgment of directors as to the best interests of
the corporation. The business judgment test under
s. 192, by contrast, is aimed at determining whether
the proposed arrangement is fair and reasonable,
having regard to the corporation and relevant stake-
holders. The two inquiries are quite different. Yet
the use of the same terminology has given rise to
confusion. Thus, courts have on occasion cited the
business judgment test while saying that it stands
for the principle that arrangements do not have to
be perfect, i.e. as a deference principle: see Abitibi-
Consolidated Inc. (Arrangement relatif a), [2007]
Q.]. No. 16158 (QL), 2007 QCCS 6830. To con-
flate the business judgment test and the business
judgment rule leads to difficulties in understand-
ing what “fair and reasonable” means and how an
arrangement may satisfy this threshold.

[141] Second, in instances where affected secu-
rity holders have voted on a plan of arrangement,
it seems redundant to ask what an intelligent and
honest business person, as a member of the voting
class concerned and acting in his or her own inter-
est, would do. As will be discussed below (at para.
150), votes on arrangements are an important indi-
cator of whether a plan is fair and reasonable.

commerciale, qui consiste a déterminer si un
homme ou une femme d’affaires intelligent et hon-
néte, membre de la catégorie ayant droit de vote en
cause et agissant dans son propre intérét, approuve-
rait raisonnablement I'arrangement : voir Trizec, p.
444; Pacifica Papers Inc. c. Johnstone (2001), 15
B.L.R. (3d) 249, 2001 BCSC 1069. Toutefois, bien
que cette question puisse étre importante, elle ne
constitue pas un énoncé utile et complet des élé-
ments i considérer pour I'examen d’une demande
fondée sur I'art. 192.

[140] Premiérement, la similitude d’appellation
du test de I'appréciation commerciale qui nous inté-
resse ici et de la régle de l'appréciation commer-
ciale examinée précédemment (au par. 40) séme la
confusion. La régle de 'appréciation commerciale
exprime la nécessité de faire preuve de retenue a
I'égard de I'appréciation par les administrateurs de
ce qui sert le mieux les intéréts de la société. Le test
de I'appréciation commerciale pour 'application de
'art. 192, quant & lui, vise 4 déterminer si I'arran-
gement proposé est équitable et raisonnable compte
tenu des intéréts de la société et des parties intéres-
sées. Ces deux analyses différent passablement. Or,
la similitude des termes employés pour les désigner
séme la confusion. Ainsi, il est arrivé que des tri-
bunaux citent le test de I'appréciation commerciale
a I'appui du principe selon lequel il n'est pas néces-
saire que les arrangements soient parfaits, c.-a-d.
en lant que principe de retenue judiciaire : voir
Abitibi-Consolidated Inc. (Arrangement relatif
a), [2007] J.Q. n° 16158 (QL), 2007 QCCS 6830.
Lorsqu’on confond le test de I'appréciation com-
merciale et la régle de I'appréciation commerciale,
il devient plus difficile de comprendre le sens de
I'expression « équitable et raisonnable » et la facon
dont un arrangement peut satisfaire a cette condi-
Lion.

[141] Deuxiémement, lorsque les détenteurs de
valeurs mobiliéres dont les droits sont touchés ont
voté en faveur d'un plan d'arrangement, il parait
redondant de se demander ce que ferait une femme
ou un homme d’affaires intelligent et honnéte, en
tant que membre de la catégorie ayant droit de
vote en cause et agissant dans son propre inté-
rét. Comme on le verra plus loin (au par. 150), les
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However, the business judgment test does not pro-
vide any more information than does the outcome
of a vote. Section 192 makes it clear that the review-
ing judge must delve beyond whether a reasonable
business person would approve of a plan to deter-
mine whether an arrangement is fair and reason-
able. Insofar as the business judgment test suggests
that the judge need only consider the perspective of
the majority group, it is incomplete.

[142] In summary, we conclude that the business
judgment test is not useful in the context of a s. 192
application, and indeed may lead to confusion.

[143] The framework proposed in these reasons
reformulates the s, 192 test for what is fair and rea-
sonable in a way that reflects the logic of s. 192
and the authorities. Determining what is fair and
reasonable involves two inquiries: first, whether
the arrangement has a valid business purpose; and
second, whether it resolves the objections ol those
whose rights are being arranged in a fair and bal-
anced way. In approving plans of arrangement,
courts have frequently pointed to factors that answer
these two questions as discussed more fully below:
Canadian Pacific Lid. (Re) (1990), 73 O.R. (2d)
212 (H.C.); Cinar Corp. v. Shareholders of Cinar
Corp. (2004), 4 C.B.R. (5th) 163 (Que. Sup. CL);
PetroKazakhstan Inc. v. Lukoil Overseas Kumkol
B.V. (2005), 12 B.L.R. (4th) 128, 2005 ABQB 789.

[144] We now turn to a more detailed discussion
of the two prongs.

[145] The valid business purpose prong of the
fair and reasonable analysis recognizes the fact that
there must be a positive value to the corporation to
offset the fact that rights are being altered. In other
words, courts must be satisfied that the burden
imposed by the arrangement on security hold-
ers is justified by the interests of the corporation.

votes tenus au sujet d'arrangements constituent un
indicateur important de leur caractére équitable et
raisonnable. Toutefois, le critére de I'appréciation
commerciale n'est pas plus éclairant que le résultat
d'un vote. L'article 192 établit clairement que, pour
se prononcer sur le caractére équitable et raisonna-
ble de I'arrangement qui lui est soumis, le juge doit
aller au-dela de la question de savoir si un homme
ou une femme d'affaires raisonnable I'approuve-
rait. Dans la mesure ol le critére de 'appréciation
commerciale donne 4 entendre qu'il suffit au juge
d’adopter le point de vue du groupe majoritaire, il
est incomplet.

[142] En résumé, la Cour conclut que le critére de
I'appréciation commerciale n'est pas utile dans le
contexte de I'application de I'art. 192, et qu'il peut
méme semer la confusion.

[143] Le cadre proposé dans les présents motifs
reformule le critére d'appréciation du caractére
équitable et raisonnable pour 'application de I'art.
192 en accord avec la logique de cette disposition et
la jurisprudence. L'appréciation du caractére équi-
table et raisonnable suppose deux examens. Le pre-
mier consiste & déterminer si 'arrangement pour-
suit un objectif commercial légitime, el le second
s'il répond d'une facon juste et équilibrée aux
objections de ceux dont les droits sont visés. Les
tribunaux appelés a approuver un arrangement ont
souvent mentionné des facteurs qui répondaient &
ces deux questions, comme cela sera expliqué plus
loin : Canadian Pacific Ltd. (Re) (1990), 73 O.R.
(2d) 212 (H.C.); Cinar Corp. c. Shareholders of
Cinar Corp. (2004), 4 C.B.R. (5th) 163 (C.S. Qué.);
PetroKazakhstan Inc. c. Lukoil Overseas Kumkol
B.V. (2005), 12 B.L.R. (4th) 128, 2005 ABQB 789.

[144] Passons maintenant & un examen plus
détaillé de chacun de ces deux volets.

[145] Le volet de I'analyse du caractére équitable
et raisonnable qui se rapporte a l'objectif commer-
cial légitime reconnait que 'arrangement doit pro-
curer a la société un avantage qui compense 'at-
teinte aux droits. Autrement dit, le tribunal doit étre
convaincu que l'intérét de la société justifie le far-
deau imposé par I'arrangement aux détenteurs de
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The proposed plan of arrangement must further
the interests of the corporation as an ongoing con-
cern. In this sense, it may be narrower than the
“best interests of the corporation™ test that defines
the fiduciary duty of directors under s. 122 of the
CBCA (see paras. 38-40).

[146] The valid purpose inquiry is invariably fact-
specific. Thus, the nature and extent of evidence
needed to satisfy this requirement will depend
on the circumstances. An important factor for
courts to consider when determining if the plan of
arrangement serves a valid business purpose is the
necessity of the arrangement to the continued oper-
ations of the corporation. Necessity is driven by the
market conditions that a corporation faces, includ-
ing technological, regulatory and competitive con-
ditions. Indicia of necessity include the existence
of alternatives and market reaction to the plan. The
degree of necessity of the arrangement has a direct
impact on the court’s level of scrutiny. Austin J. in
Canadian Pacifie concluded that

while courts are prepared to assume jurisdiction not-
withstanding a lack of necessity on the part of the com-
pany, the lower the degree of necessity, the higher the
degree of scrutiny that should be applied. [Emphasis
added; p. 223

If the plan of arrangement is necessary for the cor-
poration’s continued existence, courts will more
willingly approve it despite its prejudicial effect on
some security holders. Conversely, if the arrange-
ment is not mandated by the corporation’s financial
or commercial situation, courls are more cautious
and will undertake a careful analysis to ensure that
it was not in the sole interest of a particular stake-
holder. Thus, the relative necessity of the arrange-
ment may justify negative impact on the interests of
affected security holders.

[147] The second prong of the fair and reasonable
analysis focuses on whether the objections of those
whose rights are being arranged are being resolved
in a fair and balanced way.

valeurs mobilieres. Le plan proposé doit en outre
servir les intéréts de la société dans la perspec-
tive de la continuité de I'entreprise, critére qui peut
avoir une portée plus réduite que le critére de ce qui
est « au mieux des intéréts de la société » utilisé
pour définir I'obligation fiduciaire imposée aux
administrateurs par I'art. 122 de la LCSA (voir les
par. 38-40).

[146] L'examen de I'objectif commercial Iégitime
est invariablement lié aux faits. Par conséquent, la
nature et I'étendue de la preuve requise pour répon-
dre & ce critére variera suivant les circonstances.
Un important facteur a considérer pour établir si un
plan d’arrangement poursuit un objectif commercial
légitime est celui de la nécessité de I'arrangement
pour la poursuite des activités de la société. Cette
nécessité est fonction des conditions du marché,
notamment sur les plan de la technologie, de la
réglementation et de la concurrence. L'exislence
de solutions de rechange et la réaction du marché
au plan constituent des indices de la nécessité du
plan. Le degré de nécessité de I'arrangement a une
incidence directe sur la rigueur de I'examen. Dans
Canadian Pacific, la juge Austin a conclu :

[TRADUCTION] ... bien que les tribunaux soient dis-
posés i exercer leur compétence malgré 'absence de
nécessité suffisante pour la société, moins la nécessité
est grande, plus I'examen doit étre rigoureux. [Nous
soulignons; p. 223.]

Si le plan d’arrangement est nécessaire pour que
la société continue d'exister, les tribunaux seront
plus enclins & I'approuver en dépit de ses effets
préjudiciables sur certains détenteurs de valeurs
mobhilitres. A I'inverse, si la situation financiére ou
commerciale de la société ne requiert pas I'arrange-
ment, les tribunaux se montreront plus circonspects
et procéderont & un examen minutieux pour s’assu-
rer qu'il ne sert pas uniquement les intéréts d'une
partie intéressée en particulier. Par conséquent, la
nécessité relative de I'arrangement peut en justifier
les effets négatifs sur les intéréts des détenteurs de
valeurs mobiliéres touchés.

[147] Le second volet de 'analyse du caractére
équitable et raisonnable est axé sur la question de
savoir si les objections de ceux dont les droits sont
visés ont été résolues de facon juste et équilibrée.
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[148] An objection to a plan of arrangement may
arise where there is tension between the interests
of the corporation and those of a security holder,
or there are conflicting interests between differ-
ent groups of affected rights holders. The judge
must be satisfied that the arrangement strikes a fair
balance, having regard to the ongoing interests of
the corporation and the circumstances of the case.
Often this will involve complex balancing, whereby
courts determine whether appropriate accommo-
dations and protections have been afforded to the
concerned parties. However, as noted by Forsyth J.
in Trizec, at para. 36:

[T]he court must be careful not to cater to the special
needs of one particular group but must strive to be
fair to all involved in the transaction depending on the
circumstances that exist. The overall fairness ol any
arrangement must be considered as well as lairness to
various individual stakeholders.

[149] The question is whether the plan, viewed in
this light, is fair and reasonable. In answering this
question, courts have considered a variety of fac-
tors, depending on the nature of the case at hand.
None of these alone is conclusive, and the rele-
vance of particular factors varies from case to case.
Nevertheless, they offer guidance.

[150] An important factor is whether a major-
ity of security holders has voted to approve the
arrangement. Where the majority is absent or slim,
doubts may arise as to whether the arrangement
is fair and reasonable; however, a large major-
ity suggests the converse. Although the outcome
of a vote by security holders 1s not determinative
of whether the plan should receive the approval of
the court, courts have placed considerable weight
on this factor. Voting results offer a key indication
of whether those affected by the plan consider it
to be fair and reasonable: St. Lawrence & Hudson
Railway Co. (Re), [1998] O.1. No. 3934 (QL) (Gen.
Div.).

[151] Where there has been no vote, courts may
consider whether an intelligent and honest business
person, as a member of the class concerned and

[148] Un plan d’arrangement peut susciter des
objections lorsqu'il existe des Lensions entre les inté-
réts de la société et ceux de détenteurs de valeurs
mobiliéres ou lorsque différents groupes dont les
droits sont touchés ont des intéréts opposés. Le
juge doit étre convaincu que I'arrangement établit
un juste équilibre compte tenu des intéréts conti-
nus de la société el des circonstances de I'affaire.
Pour cela, il devra souvent procéder a une pondéra-
tion complexe en déterminant si des mesures d’ac-
commodement ou de protection appropriées ont été
offertes aux parties concernées. Toutefois, comme
I'a indiqué le juge Forsyth dans Trizec, par. 36,

[TRADUCTION] le tribunal doit prendre garde de ne pas
s'attacher aux besoins particuliers d’un groupe donné
et s’efforcer de traiter équitablement tous ceux qui sont
touchés par la transaction compte tenu des circonstan-
ces. Le caractére équitable de 'arrangement doit s’ap-
précier globalement ainsi qu'a I'égard de chacune des
différentes parties intéressées.

[149] 11 faut se demander si le plan, considéré
dans cette perspective, est équitable et raisonnable.
Pour répondre a cette question, les tribunaux ont
tenu compte de divers facteurs, selon la nature de
l'affaire. Aucun de ces facteurs n'est déterminant a
lui seul et la pertinence de chacun varie d’un cas a
I'autre, mais ils fournissent des indications utiles.

[150] Le fait que la majorité des détenteurs de
valeurs mobiliéres aient voté en faveur du plan
constitue un facteur important. Le caractére équita-
ble et raisonnable d'un plan qui ne recueille qu'une
minorité ou une faible majorité des voix peut étre
mis en doute, tandis qu'une majorité substantielle
a l'effet inverse. Bien que le résultat du vote des
détenteurs de valeurs mobiliéres ne soit pas déter-
minant pour l'approbation judiciaire du plan, les
tribunaux attribuent un poids considérable a ce
facteur. Il s’agit d’un indice capital permettant de
savoir si les parties touchées estiment que I'arran-
gement est équitable et raisonnable : St. Lawrence
& Hudson Railway Co. (Re), [1998] O.J. No. 3934
(QL) (Div. gén.).

[151] En l'absence de vote, les tribunaux peuvent
se demander si une femme ou un homme d’affai-
res intelligent et honnéte, en tant que membre de
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acting in his or her own interest, might reasonably
approve of the plan: Re Alabama, New Orleans,
Texas and Pacific Junction Railway Co., [1891] |
Ch. 213 (C.A)); Trizec.

[152] Other indicia of fairness are the propor-
tionality of the compromise between various secu-
rity holders, the security holders’ position before
and after the arrangement and the impact on vari-
ous security holders’ rights: see Canadian Pacific;
Trizec. The courl may also consider the repute
of the directors and advisors who endorse the
arrangement and the arrangement’s terms. Thus,
courts have considered whether the plan has been
approved by a special committee of independent
directors; the presence of a fairness opinion from a
reputable expert; and the access of shareholders to
dissent and appraisal remedies: see Stelco Inc., Re
(2006), 18 C.B.R. (5th) 173 (Ont. S.C.1); Cinar;
St. Lawrence & Hudson Railway;, Trizec; Pacifica
Papers;, Canadian Paclific.

[153] This review of factors represents considera-
tions that have figured in s. 192 cases to date. It is
nol meant to be exhaustive, but simply to provide
an overview of some factors considered by courts
in determining if a plan has reasonably addressed
the objections and conflicts between different con-
stituencies. Many of these factors will also indicate
whether the plan serves a valid business purpose.
The overall determination of whether an arrange-
ment is fair and reasonable is fact-specific and may
require the assessment of different factors in differ-
ent situations.

[154] We arrive then at this conclusion: in deter-
mining whether a plan of arrangement is fair and
reasonable, the judge must be satisfied that the plan
serves a valid business purpose and that it ade-
quately responds to the objections and conflicts
between different affected parties. Whether these
requirements are met is determined by taking into
account a variety of relevant factors, including the
necessity of the arrangement to the corporation’s

la catégorie en cause et agissant dans son propre
intérét, approuverait raisonnablement le plan : Re
Alabama, New Orleans, Texas & Pacific Junction
Railway Co., [1891] 1 Ch. 213 (C.A.); Trizec.

[152] La proportionnalité du compromis entre les
divers détenteurs de valeurs mobiliéres, la situation
des détenteurs de valeurs mobiliéres avant et apreés
I'arrangement et les effets de I'arrangement sur les
droits des divers détenteurs de valeurs mobiliéres
sont aussi des indices de son caractére équitable :
voir Canadian Pacific; Trizec. Les tribunaux peu-
vent également tenir compte de la réputation des
administrateurs et conseillers qui défendent I'ar-
rangement el ses modalités. Ainsi, les tribunaux
ont déja tenu compte du fait qu'un plan avait été
approuvé par un comité spécial d’administrateurs
indépendants, de I'existence d'une opinion for-
mulée par un spécialiste de renom sur le carac-
tére équitable du plan et des moyens auxquels les
actionnaires avaient accés pour exprimer leur dis-
sidence et obtenir une évaluation : voir Stelco Inc.,
Re (2006), 18 C.B.R. (5th) 173 (C.S.J. Ont.); Cinar;
St. Lawrence & Hudson Railway; Trizec; Pacifica
Papers; Canadian Pacific.

[153] Les facteurs susmentionnés représentent les
€léments pris en considération jusqu'a maintenant
pour I'examen des demandes prévues a I'art. 192,
Cette énumération n'est pas exhaustive, mais vise
simplement & donner un apercu des facteurs retenus
par les tribunaux pour établir si un plan avait résolu
de facon raisonnable les objections soulevées et les
conflits entre parties intéressées. Beaucoup de ces
facteurs pourront aussi indiquer si le plan poursuit
un ohjectif commercial 1égitime. ’appréciation
globale du caractére équitable et raisonnable d'un
arrangement dépend des faits et peut faire interve-
nir différents facteurs suivant les circonstances.

[154] Cela meéne donc a la conclusion suivante :
pour qu'un plan d'arrangement soit déclaré équita-
ble et raisonnable, le juge doit étre convaincu qu’il
poursuit un objectif commercial légitime et qu'il
répond adéquatement aux objections et aux conflits
entre différentes parties intéressées. Pour décider si
un arrangement répond & ces critéres, le juge tient
compte de divers facteurs pertinents, dont la néces-
sit€ de I'arrangement pour la continuité de la société,
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continued existence, the approval, if any, of a
majority of shareholders and other security hold-
ers entitled to vote, and the proportionality of the
impact on affected groups.

[155] As has frequently been stated, there is
no such thing as a perfect arrangement. What is
required is a reasonable decision in light of the
specific circumstances of each case, not a perfect
decision: Trizec; Maple Leaf Foods. The court on
a s. 192 application should refrain from substitut-
ing their views of what they consider the “best”
arrangement. At the same time, the court should not
surrender their duty to scrutinize the arrangement,
Because s. 192 facilitates the alteration of legal
rights, the Court must conduct a careful review of
the proposed transactions. As Lax J. stated in UPM-
Kymmene Corp. v. UPM-Kymmene Miramichi Inc.
(2002), 214 D.L.R. (4th) 496 (Ont. S.C.1.), at para.
153: “Although Board decisions are not subject to
microscopic examination with the perfect vision of
hindsight, they are subject to examination.”

(2) Application to These Appeals

[156] As discussed above (at paras. 137-38), the
corporalion on a s. 192 application must satisfy the
court that: (1) the statutory procedures are met; (2)
the application is put forward in good faith; and (3)
the arrangement is fair and reasonable, in the sense
that: (a) the arrangement has a valid business pur-
pose; and (b) the objections of those whose rights
are being arranged are resolved in a fair and bal-
anced way.

[157] The first and second requirements are
clearly satisfied in this case. On the third element,
the debenturcholders no longer argue that the
arrangement lacks a valid business purpose. The
debate before this Court focuses on whether the
objections of those whose rights are being arranged
were resolved in a fair and balanced way.

I'approbation du plan par la majorité des actionnai-
res el des autres détenteurs de valeurs mobiliéres
ayant droit de vote, le cas échéant, et la proportion-
nalité des effets du plan sur les groupes touchés.

[155] Comme cela a souvent été dit, il n'existe
pas d’arrangement parfait. Ce qui est requis, c'est
que la décision soit raisonnable au regard des cir-
constances particuliéres de I'espéce, et non qu'elle
soit parfaite : Trizec, Maple Leaf Foods. Les tribu-
naux appelés & approuver un plan en vertu de I'art.
192 doivent s’abstenir d'y substituer leur propre
conception de ce qui constituerait le « meilleur »
arrangement. Mais ils ne doivent pas pour autant
renoncer a s’acquitter de leur obligation d'exa-
miner I'arrangement. Etant donné que Iart. 192
facilite la modification de droits, le tribunal doit
procéder 2 un examen attentif des transactions pro-
posées. Comme la juge Lax I'a déclaré dans UPM-
Kymmene Corp. c. UPM-Kymmene Miramichi
Inc. (2002), 214 D.L.R. (4th) 496 (C.S.J. Ont.), par.
[53 : [TRADUCTION] « Bien qu'il n'y ait pas lieu de
scruter les décisions du conseil d’administration a
la loupe dans la perspective idéale que permet le
recul, il faut tout de méme les examiner. »

(2) Application aux présents pourvois

[156] Comme il a déja été mentionné (aux par.
137-138), la société qui soumet une demande en
vertu de I'art. 192 doit convaincre le tribunal que :
(1) la procédure prévue par la loi a été suivie, (2)
la demande est soumise de bonne foi et (3) I'arran-
gement est équitable et raisonnable au sens ol a) il
poursuit un objectif commercial légitime et b) il
répond de facon équitable et equilibrée aux objec-
tions de ceux dont les droits sont visés par l'arran-
gement.

[157] En l'espéce, les deux premiéres condi-
tions sont indiscutablement remplies et, en ce qui
concerne la troisiéme, les détenteurs de débentu-
res ne contestent plus que l'arrangement poursuive
un objectif commercial légitime. Le débat, devant
la Cour, porte donc sur la question de savoir si les
objections de ceux dont les droits sont visés par
I'arrangement ont été résolues de facon équitable
et équilibrée.
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[158] The debenturcholders argue that the
arrangement does not address their rights in a fair
and balanced way. Their main contention is that
the process adopted by the directors in negotiating
and concluding the arrangement failed to consider
their interests adequately, in particular the fact that
the arrangement, while upholding their contrac-
tual rights, would reduce the trading value of their
debentures and in some cases downgrade them to
below investment grade rating.

[159] The first question that arises is whether the
debentureholders’ economic interest in preserv-
ing the trading value of their bonds was an inter-
est that the directors were required to consider on
the s. 192 application. We earlier concluded that
authority and principle suggest that s. 192 is gen-
erally concerned with legal rights, absent excep-
tional circumstances. We further suggested that the
fact that a group whose legal rights are left intact
faces a reduction in the trading value of its securi-
ties would generally not constitute such a circum-
stance.

[160] Relying on Policy Statement 15.1, the trial
judge in these proceedings concluded that the
debenturecholders were not entitled to vote on the
plan of arrangement because their legal rights were
not being arranged; “[t]o do so would unjustly give
[them] a veto over a transaction with an aggregate
common equity value of approximately $35 billion
that was approved by over 97% of the shareholders”
(para. 166). Nevertheless, the trial judge went on to
consider the debentureholders’ perspective.

[161] We find no error in the trial judge’s conclu-
sions on this point. Since only their economic inter-
ests were affected by the proposed transaction, not
their legal rights, and since they did not fall within
an exceptional situation where non-legal interests
should be considered under s, 192, the debenture-
holders did not constitute an affected class under s.
192. The trial judge was thus correct in concluding

[158] Suivantles détenteurs de débentures de Bell
Canada, I'arrangement ne tient pas compte de leurs
droits d’une fagon équitable et équilibrée, Leur
principal argument porte que le processus adopté
par les administrateurs pour négocier et conclure
'arrangement n'a pas tenu suffisamment compte
de leurs intéréts, plus particuliérement parce que
I'arrangement, bien qu’il maintienne leurs droits
contractuels, réduirait la valeur marchande de leurs
débentures et, dans certains cas, leur ferait perdre
leur cote de placements admissibles.

[159] La premiére question qui se pose est de
savoir si les administrateurs étaient tenus de pren-
dre en considération les intéréts financiers des
détenteurs de débentures quant au maintien de la
valeur marchande de leurs titres dans le cadre de
I"application de I'art. 192. La Cour a conclu précé-
demment qu'il ressort des principes et de la juris-
prudence que 'art. 192 concerne généralement les
droits, en l'absence de circonstances particulie-
res. Elle a aussi indiqué que la diminution possi-
ble de la valeur marchande des valeurs mobiliéres
d’un groupe dont les droits sont demeurés intacts
ne constitue habituellement pas ce type de circons-
tances.

[160] En sappuyant sur I'Enoncé de politique
15.1, le juge de premiére instance a conclu que les
détenteurs de débentures ne devaient pas se voir
accorder le droit de voter sur le plan d’arrangement
parce qu'il ne visait pas leurs droits : [TRADUCTION]
« Leur accorder ce droit [leur] conférerait injuste-
ment un droit de veto sur une transaction d’une
valeur totale d’environ 35 milliards de dollars d'ac-
tions ordinaires, approuvée par plus de 97 p. 100
des actionnaires » (par. 166). Le juge a néanmoins

tenu compte du point de vue des détenteurs de
débentures.

[161] Selon la Cour, le juge de premiére ins-
tance pouvait a bon droit conclure ainsi. Puisque
la transaction proposée touchait uniquement les
intéréts financiers des détenteurs de débentures,
et non leurs droits, et puisqu'ils ne se trouvaient
pas dans des circonstances particuliéres comman-
dant la prise en compte de simples intéréts sous le
régime de l'art. 192, les détenteurs de débentures
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that they should not be permitted to veto almost
98 percent of the shareholders simply because the
trading value of their securities would be affected.
Although not required, it remained open to the trial
judge to consider the debentureholders’ economic
interests in his assessment of whether the arrange-
ment was fair and reasonable under s. 192, as he
did.

[162] The next question is whether the trial judge
erred in concluding that the arrangement addressed
the debentureholders’ interests in a fair and bal-
anced way. The trial judge emphasized that the
arrangement preserved the contractual rights of
the debentureholders as negotiated. He noted that it
was open to the debentureholders to negotiate pro-
lections against increased debt load or the risks of
changes in corporate structure, had they wished (o
do so. He went on to state:

... the evidence discloses that [the debentureholders’]
rights were in fact considered and evaluated. The Board
concluded, justly so, that the terms of the 1976, 1996
and 1997 Trust Indentures do not contain change of
control provisions, that there was not a change of con-
trol of Bell Canada contemplated and that, accordingly,
the Contesting Debentureholders could not reasonably
expect BCE to reject a transaction that maximized
shareholder value, on the basis of any negative impact
[on] them.

((2008), 43 B.L.R. (4th) 1, 2008 QCCS 905, at
para. 162, quoting (2008), 43 B.L.R. (4th) 79, 2008
QCCS 907, at para. 199)

[163] We find no error in these conclusions. The
arrangement does not fundamentally alter the
debentureholders’ rights. The investment and the
return contracted for remain intact. Fluctuation in
the trading value of debentures with alteration in
debt load is a well-known commercial phenomenon.
The debentureholders had not contracted against
this contingency. The fact that the trading value of

ne constituaient pas une catégorie touchée pour
I'application de cette disposition. Le juge de pre-
miére instance était donc fondé a conclure qu'ils ne
pouvaient €tre autorisés a opposer un veto a prés de
98 p. 100 des actionnaires simplement parce que la
transaction pouvait avoir des répercussions négati-
ves sur la valeur de leurs titres. Méme s'il n’en avait
pas I'obligation, le juge de premiére instance avait
le droit de tenir compte des intéréts financiers des
détenteurs de débentures, comme il I'a fait, pour se
prononcer sur le caractére €quitable et raisonnable
de I'arrangement en vertu de I'art. 192,

[162] 11 faut ensuite se demander si le juge de
premiére instance a conclu & tort que l'arrange-
ment répondait de facon équitable et équilibrée
aux intéréts des détenteurs de débentures. Le juge
a souligné que I'arrangement préservait les droits
contractuels des détenteurs de débentures tels que
ces derniers les avaient négociés. Il a indiqué que
les détenteurs de débentures, sils 'avaient désiré,
auraient pu négocier des mesures de protection
contre I'accroissement de la delte ou les risques
de changement dans la structure de la société. Il a
ajouté :

[TRADUCTION] . . . la preuve révéle que leurs droits [des
détenteurs de débentures] ont effectivement été pris en
compte et évalués. Le Conseil d’administration a conclu,
a juste titre, que les actes de fiducie de 1976, 1996 et
1997 ne renfermaient aucune stipulation concernant
un changement de contrdle et que, par ailleurs, aucun
changement de contréle de Bell Canada n%étail envi-
sagé, de sorte que les détenteurs de débentures ne pou-
vaient raisonnablement s’attendre a ce que BCE rejette
une transaction qui maximisait la valeur actionnariale
parce quelle avait des effets négatifs pour eux.

((2008), 43 B.L.R. (4th) 1, 2008 QCCS 905, par.
162, citant (2008), 43 B.L.R. (4th) 79, 2008 QCCS
907, par. 199)

[163] La Cour ne décéle aucune erreur dans ces
conclusions. L'arrangement ne modifie pas fonda-
mentalement les droits des détenteurs de débentu-
res. L'investissement et le rendement prévus par
contrat demeurent inchangés. La fluctuation de la
valeur marchande des débentures associée a une
variation de I'endettement est un phénoméne com-
mercial bien connu. Les détenteurs de débentures
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the debentures stood to diminish as a result of the
arrangement involving new debt was a foreseeable
risk, not an exceptional circumstance. It was clear
to the judge that the continuance of the corporation
required acceptance of an arrangement that would
entail increased debt and debt guarantees by Bell
Canada: necessity was established. No superior
arrangement had been put forward, and BCE had
been assisted throughout by expert legal and finan-
cial advisors, suggesting that the proposed arrange-
ment had a valid business purpose.

[164] Based on these considerations, and rec-
ognizing that there is no such thing as a perfect
arrangement, the trial judge concluded that the
arrangement had been shown to be fair and reason-
able. We see no error in this conclusion.

[165] The Court of Appeal’s contrary conclusion
rested, as suggested above, on an approach that
incorporated the s. 241 oppression remedy with its
emphasis on reasonable expectations into the s. 192
arrangement approval process. Having found that
the debentureholders’ reasonable expectations (that
their interests would be considered by the Board)
were not met, the court went on to combine that
finding with the s. 192 onus on the corporation. The
result was to combine the substance of the oppres-
sion action with the onus of the s. 192 approval pro-
cess. From this hybrid flowed the conclusion that
the corporation had failed to discharge its burden of
showing that it could not have met the alleged rea-
sonable expectations of the debentureholders. This
result could not have obtained under s. 241, which
places the burden of establishing oppression on the
claimant. By combining s. 241’s substance with the
reversed onus of s. 192, the Court of Appeal arrived
at a conclusion that could not have been sustained
under either provision, read on its own terms.

ne se sont pas prémunis contractuellement contre
une telle éventualité. La diminution éventuelle de
la valeur marchande de leurs titres par suite de I'ar-
rangement prévoyant I'accroissement de l'endette-
ment constituaitl un risque prévisible, et non des cir-
constances particuliéres. 11 était clair pour le juge
que, pour la continuité de la société, I'approbation
d’un arrangement comportant un accroissement de
I'endettement et des garanties & la charge de Bell
Canada élait nécessaire. La nécessité était établie.
Aucun arrangement supérieur n'avait €l€ soumis el
BCE avait bénéficié, pendant tout le processus, des
conseils de spécialistes du droit et de la finance, ce
qui donne a croire que I'arrangement poursuivail
un objectif commercial légitime.

[164] En sappuyant sur ces considérations, et
reconnaissant qu'il n'existe pas d'arrangement par-
fait, le juge de premiére instance a conclu que le
caractére équitable et raisonnable de I'arrangement
avait été démontré. Cette conclusion n’est a notre
avis entachée d’aucune erreur.

[165] Comme cela a déja été précisé, I'opinion
contraire de la Cour d’appel procédait d'un raison-
nement qui amalgamait la demande de redressement
pour abus de I'art. 241, axé sur les attentes raisonna-
bles, et le processus d'approbation d'un arrangement
établi a I'art. 192. Aprés avoir conclu que les atten-
tes raisonnables des détenteurs de débentures (que
le Conseil d’administration tienne compte de leurs
intéréts) n'avaient pas été satisfaites, la cour a asso-
cié cette conclusion au fardeau de preuve imposé
a la société par I'art. 192. Elle a ainsi combiné les
éléments substantiels de la demande de redresse-
ment pour abus au fardeau de la preuve applicable
dans le cadre d'une demande d’approbation sous le
régime de I'art. 192. De ce croisement a découlé la
conclusion que la société ne s'était pas acquittée de
son obligation de démontrer qu’il n’était pas possi-
ble de répondre aux attentes raisonnables des déten-
teurs de débentures. Lapplication de l'art. 241, qui
impose au plaignant 'obligation de prouver I'abus,
n'aurait pas pu produire un tel résultat. En combi-
nant les éléments substantiels de l'art. 241 au far-
deau de preuve inversé prévu a l'art. 192, la Cour
d’appel est parvenue & une conclusion qu’aucune de
ces dispositions, isolément, n'aurait pu justifier.
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V1. Conclusion

[166] We conclude that the debentureholders have
failed to establish either oppression under s. 241 of
the CBCA or that the trial judge erred in approving
the arrangement under s. 192 of the CBCA.

[167] For these reasons, the appeals are allowed,
the decision of the Court of Appeal set aside, and
the trial judge's approval of the plan of arrange-
ment is affirmed with costs throughout. The cross-
appeals are dismissed with costs throughout.

Appeals allowed with costs. Cross-appeals dis-
missed with costs.

Solicitors for the appellants/respondents on
cross-appeals BCE Inc. and Bell Canada: Davies,
Ward, Phillips & Vineberg, Montréal; Ogilvy
Renault, Montréal.

Solicitors for the appellant/respondent on cross-
appeals 6796508 Canada Inc.: Woods & Partners,
Montréal.

Solicitors for the respondents/appellants on
cross-appeals Group of 1976 Debentureholders
and Group of 1996 Debentureholders: Fishman,
Flanz, Meland, Paquin, Montréal.

Solicitors for the respondent/appellant on
cross-appeals Group of 1997 Debentureholders:
McMillan, Binch, Mendelsohn, Toronto.

Solicitors for the respondent Computershare
Trust Company of Canada: Miller, Thomson,
Pouliot, Montréal.

Solicitor for the intervener Catalyst Asset
Management Inc.: Christian S. Tacit, Kanata.

Solicitors for the intervener Matthew Stewart:
Langlois, Kronstrom, Desjardins, Montréal.

VI. Conclusion

[166] La Cour est d’avis que les détenteurs de
débentures n'ont établi ni qu'il y avait eu abus au
sens de I'art. 241 de la LCSA ni que le juge de pre-
micre instance a commis une erreur en approu-
vant I'arrangement sous le régime de I'art. 192 de
la LCSA.

[167] Pources motifs, les pourvois sont accueillis,
la décision de la Cour d’appel est annulée et I'ap-
probation du plan d’arrangement par le juge de
premiére instance est rétablie, avec dépens devant
toutes les cours. Les pourvois incidents sont rejetés
avec dépens devant toutes les cours.

Pourvois principaux accueillis avec dépens.
Pourvois incidents rejetés avec dépens.

Procureurs des appelantes/intimées aux poir-
vois incidents BCE Inc. et Bell Canada : Davies,
Ward, Phillips & Vineberg, Montréal; Ogilvy
Renault, Montréal.

Procureurs de l'appelante/intimée aux pour-
vois incidents 6796508 Canada Inc. : Woods &
Partners, Montréal.

Procureurs des intimés/appelants aux pour-
vois incidents un groupe de détenteurs de dében-
tures de 1976 et un groupe de détenteurs de dében-
tures de 1996 : Fishman, Flanz, Meland, Paquin,
Montréal.

Procureurs de I'intimé/appelant aux pourvois
incidents un groupe de détenteurs de débentures
de 1997 : McMillan, Binch, Mendelsohn, Toronto.

Procureurs de U'intimée la Société de fiducie
Computershare du Canada : Miller, Thomson,
Pouliot, Montréal.

Procureur de [lintervenante Catalyst Asset
Management Inc. : Christian S. Tacit, Kanata.

Procureurs de l'intervenant Matthew Stewart :
Langlois, Kronstrém, Desjardins, Montréal.
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MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

KERANS, J.A. (for the Court):

[1] This is an appeal from an order giving directions about the manner of calling and
conduct of meetings, including the taking of votes, of creditors of and investors in Dome
Petroleum Limited to consider a proposal by Amoco Acquisition Company Ltd. for

fundamental changes in the corporate structure of Dome.
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[2] This proposal is immensely complicated, and involves the re-structuring of several
billion dollars in secured debts and trade debts, as well as all the outstanding shares in
Dome. If approved, the result will be that the legal entity that once was Dome will survive as a
wholly-owned subsidiary, through intermediary corporations, of Amoco Canada Petroleum
Co. Ltd. The secured debt will be compromised at 95 per cent of face value and the
unsecured debt at 45 per cent (or thereabouts), and these compromised obligations will then
be paid or secured by Amoco. Part of the proposal is that each shareholder in Dome, whether
preferred or common, will lose his shares but receive some debentures from a fund or group
of debentures with a total face value of $439 Million. This price, if that is the appropriate word,

represents a very small fraction of the shareholder investment.

[3] Pursuant to s. 185.1 of the Canada Business Corporations Act, the proposal will be
put before the Court of Queen’'s Bench for approval as an “arrangement”. The interim
application, the results of which have been appealed to us, was brought pursuant to s.
185.1(4)(c). The result of the order on the interim application is that, when the matter comes
before the Court for approval, the views of several groups of creditors and shareholders will
have been canvassed. We emphasize, however, that, unlike a takeover or an amalgamation,
an “arrangement”, strictly speaking, can be approved by the Court without the known views of
these groups or, indeed, despite them. We hasten to add that the clear duty of a court is not
to approve an arrangement that is unfair to any interested party, and, almost always, the

approval or disapproval of creditors or shareholders would bear on that process.

[4] The first issue before the learned Queen’s Bench judge on the preliminary motion
was whether the proposal here falls within the scope of the section. He ruled that it did, and
three appellants - two common shareholders and one preferred shareholder appeal. It is said
for them that the proposal is a mere takeover bid in the guise of something else and should
be left to be governed by the rules for that sort of thing in Part XVI of the Act. In the
alternative, it is said that it is a mere amalgamation, and should be governed by s.176 et seq.
It is also said that it involves a compromise of debts and securities, and beyond the scope,
therefore, of the section. Finally it is said that the real applicant here is Dome, and that it is

insolvent and cannot make this application by reason of the prohibition in s. 185.1(3) of the
Act.

[5] We agree with the learned Queen’'s Bench judge that this proposal is an

arrangement within the scope of the section. We agree that a court should look to substance,

1088 ABCA 148 (CanLll)



not form, as was contended. In our view, the key to the case is this: this arrangement indeed
involves what might be called an indirect takeover, but it is more than a mere offer to acquire
shares; it involves amalgamation but is more than an amalgamation; it involves the
compromise of debt but it is more than that. Its very complexity lifts it out of any of these
categories. The category of “arrangement” we think exists primarily to deal with proposals that
do not quite fit other categories. We are comforted in this view by the fact that the intervenant
Director of Corporations for Canada agrees that this proposal is an arrangement within the
scope of the section. To give the words of the section the narrow interpretations suggested
would defeat that purpose. Accordingly, we say that “exchange” in s. 185.1 includes a
compromise, and that the section generally deal with proposals that are much more than a
simple offer to acquire the shares of another. So long as a proposal is not a sham, that
section is available. This proposal has been found not to be a sham, and cogent evidence
supports that. Similarly, we would not interpret subsection (3) of the section to limit the
section to cases where none of the corporations involved is insolvent, which is the effect of
the submission of the appellants. Dome may, indeed, be insolvent; but the applicant and

others involved are not.

[6] We accordingly reject that ground of appeal, and we now turn to the attacks on the

actual directions by the chambers judge.

[7] It is said first that the directions about disclosure of the financial affairs of Dome
might be viewed as restrictive. We see nothing restrictive in them. It is said that the direction
of the chambers judge ties the hands of the judge hearing the approval. We disagree. The
chambers judge was merely offering encouragement to the applicant in the ambition to avoid
more disputes. The last sentence of Paragraph 18 of his order preserves the jurisdiction of
the Court, on the main application, to review the adequacy of any disclosure and not, as was
argued, merely to affirm or not that disclosure has met the standards of the regulatory
agencies to whom he referred earlier in that paragraph. Accordingly, there is no restriction in

that term. We reject this ground.

[8] It is said that the chambers judge erred in not directing separate classes for those
common shareholders who have private arrangements with the applicant, or who are brokers,

or officers, or otherwise in a special position.
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9] We agree that the basic rule for the creation of groups for the consideration of
fundamental corporate changes was expressed by Lord Esher in Sovereign Life v. Dodd
(1892) 2 Q.B. 573 at 580 when he said, speaking about creditors:

. if we find a different state of facts existing among different creditors which may

differently affect their minds and their judgments, they must be divided into different
classes.

[10] We do not think that this rule justifies the division of shareholders into separate
classes on the basis of their presumed prior commitment to a point of view. The state of facts
common to all is that they are all offered this proposal, face as an alternative the break-up of

this apparently insolvent company, and hold shares that appear to be worthless on break-up.

[11] In any event, any attempt to divide them on the basis suggested would be futile.
One would have as many groups as there are shareholders. We think that the most that can
be done is what the chambers judge did. He directed that the vote of major shareholders with
a prior commitment to the applicant be recorded separately, and that either party be at liberty
to draw other similar situations to the attention of the approving court. He then can make a
fair assessment of the proportion who approve, without any special advantage as well as

those with, for whatever insight that may offer to you. We reject this ground.

[12] This ground serves to emphasize an issue that bears on several others. Should the
Court on the preliminary motion decide that the shares have no value? At the time of the
preliminary motion, the Court had not yet heard all the evidence on this point; indeed, the

shareholders had had little opportunity at that stage to marshall relevant evidence. That is
what the approval hearing is all about.

[13] This issue should not be, could not be, and was not, finally decided at the

preliminary hearing. On the other hand, the real possibility of shares without value should and

did guide the learned Queen's Bench judge to prudent decision about some preliminary
matters. The very fact that the unsecured creditors have accepted a major reduction, coupled
with other material before the Court, indicates this. In the special circumstance in this case, it
is even possible that the Court might approve a proposal in the absence of the approval of
even a bare majority of shareholders. This does not mean that the issue will not be at large at
the approval hearing; quite the contrary. Not only will it be at large, but there will be no

presumption for or against the preliminary ruling. This approach is accepted, we note, by all
respondents.
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[14] It is next said that he should not have suggested that two-thirds of the common
shareholders should approve; rather, he should have said that 90 per cent must approve. The

model for the first is amalgamation and for the second is a takeover.

[15] He chose the first for several reasons, principal among which was the idea that,
because the shares appeared not to be of any value, the shareholders should not have an

overweening influence in the final decision.

[16] We agree. Nevertheless, because of this proposal, the judge decided that the
shareholders should be consulted, and merely said that he would consider a resolution
passed by two-thirds of the shareholders. We cannot say that this is unfair. On the contrary,
he may have gone too far in offering any advance hint of the conditions under which the Court
would approve. All counsel concede, however, that he continues at least to have jurisdiction
to approve or reject any proposal in the face of any degree of disapproval or approval. We do
not quarrel with his attempt to offer some advance indication, but reject the idea that he or we

should go further now and we reject this ground of appeal.

[17] It is said for the Class A and B preferred shareholders that the learned Queen's
Bench judge erred in not amending the proposal at once to provide for payment in full of their
shares before any monies are paid to common shareholders. It is said that he should have
said that the order of payment should have strictly followed the order on liquidation, which
would give preference to these classes. The simple answer is that, if he had made any
summary disposition, based on liquidation preference, it would have to have been that no

shareholders would receive a penny because the creditors first should be paid in full.

[18] We think that he rightly rejected this request for a summary disposition of the matter
that properly should be left to the final hearing. The respondents accept that the issue
remains open for consideration at the approval hearing, and no further order is required by

us.

[19] Itis then said for the preferred shareholders that they should be classed separately,
or at least Class A and B preferred shareholders should be classed separately. The learned
Queen’s Bench judge directed a common meeting of all shareholders as a class but that the
votes of preferred shares be recorded separately. He expressed concern that, otherwise, a
very small group - the preferred shares represent less than two per cent of holdings - would

have a “virtual veto”. Mr. Sternberg now assures us that his clients would not ask that the tail
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wag the dog in this way, as he says. He nevertheless wants us to direct that the preferred
shareholders are a separate class. Mr. O'Connor supports the order on the ground that the
recognition of the preferred shareholders as a separate class predetermines the issue to be
decided at the approval hearing, that being whether in these circumstances their shares have
value and should be granted a preference. He concedes, however, that a meeting could be
held without necessarily declaring the shares to be a distinct class. Both counsel argue the
psychological effect of these choices on the shareholders and on the public. We think that, at
this stage, the least misleading alternative is not to disturb the order made. We note that, if,
as Mr. Sternberg says, the preferred shareholders have things to discuss “alone”, they are
quite capable of holding their own meeting. We think it was not an error to refuse to direct

such a meeting not to refuse to create a separate class at the preliminary stage. We reject
this ground of appeal.

[20] The next question relates to the rights of any dissentient shareholders. S.
185.1(4)(d) grants the Court the power to apply or not the dissentient rights in s. 184. That
section, in turn, permits a shareholder who does not accept a fundamental change in the

company to sell his shares for an independently appraised “fair value” and quit the company.

[21] The learned Queen’s Bench judge said that he invoiced and applied s. 184 for this
matter but that the value of the sold share of a dissenter would be paid in the very debentures
he dissents from acquiring. The anxiety of the learned chambers judge was that a dissenter

not be in a better position than an assenter. Again, his reason was the apparent lack of any
real value for the shares.

[22] We have two responses. The first, as noted, is that this is a matter to be decided
finally at the approval hearing. The second is that, if the shares have no value, then possibly
the appropriate order is to refuse to invoke s. 184 as pointless. If, on the other hand, the
shares have value, the possibly appropriate order would be to let the shareholders who
dissent claim under s. 184 without condition. If the assumption behind the proposal is wrong,
and some dissenting shareholders know it, they possibly in fairness should be entitied to
leave the company with the value of their shares “in their pocket”. They would not thereby
gain, it could be argued, any improper advantage over the others.

[23] In any event, all of that must wait for decision at the final hearing. As the
respondents concede, the Court will then have jurisdiction to make a different order about

dissenters’ rights, and also the jurisdiction to apply a modified version of the s. 184
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procedure. Mr. O’Connor also concedes that the Court could direct the appraising tribunal to
evaluate the property offered as payment as well as the share. This understood, we reject the
appellants’ attack, even though the concessions made perhaps undermine to a degree the
order made. We suggest only that notices to shareholders contain the advice that,
notwithstanding the preliminary order, the Court at the approval hearing may vary the order

made.

[24] In the result, the appeal is dismissed. We agree with the learned Queen’s Bench
judge, putting aside any technical questions, that the costs before him should remain in the

cause.

[25] Costs of this appeal are also in the cause.
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Royal Bank v. Cow Harbour Construction Ltd., 2010 ABQB 637, 2010 CarswellAlta 2027

K.D. Yamauchi J.:

1. Background

1 On April 7, 2010, Cow Harbour Construction Ltd. ("Cow Harbour™) applied for a stay of proceedings against it under
the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). This Court granted that order (the “Initial
Order”) in CCAA action 1003 05560 (the “CCAA Action”). This Court extended the stay of proceedings from time to time by
a number of subsequent orders. It should be noted that this Court did not want to extend the stay for a lengthy period at any
given time. Accordingly, this Court required the parties to this action, of which there are many, to appear before it often and
regularly, so that Cow Harbour and the various professionals involved in this matter could provide this Court with regular
updates on the status and progress of the restructuring,.

2 It became clear as this matter progressed that Cow Harbour was not going to be able to restructure it affairs through a
refinancing, a compromise or an equity restructuring. Rather, this matter evolved into a liquidation. This Court approved a
process that would permit Cow Harbour to restructure by way of a sale of its assets. The process involved inviting potential
purchasers to present proposals to purchase Cow Harbour’s assets and undertaking. The intent behind this process was to

effect a sale of Cow Harbour as a going concern. This process resulted in this Court being presented with three proposals to
purchase certain of Cow Harbour’s assets.

3 Aecon Group Inc. ("Aecon”) presented a letter of intent to purchase a significant portion of Cow Harbour’s assets (the
“Original Aecon Proposal”). The Original Aecon Proposal was subject to a number of terms and conditions. This Court
appointed PricewaterhouseCoopers Inc. ("PWC”) to act as a transaction facilitator to assist the various parties’ in their
negotiations. As the transaction facilitator, PWC successfully negotiated a higher purchase price with Aecon. Aecon
eventually presented a Letter of Intent to Purchase (the “LOI").

4 On August 5, 2010, this Court endorsed PWC’s acceptance of the LOI, with a view that the parties would return to this
Court to seek this Court’s approval of an asset purchase agreement and vesting order.

5 One of Cow Harbour’s assets that Aecon wanted to purchase was a Hitachi EX5500, serial number FFO18NQO001008
(the “Equipment”). The Equipment was in Cow Harbour’s possession as a result of an agreement dated April 1, 2009,
between De Lage Landen Financial Services Canada Inc. ("DLL") and Cow Harbour (the “Agreement”). In the Agreement,
DLL agreed to lease the Equipment to Cow Harbour for a 37-month term. The Agreement contained no option in which Cow
Harbour could purchase the Equipment at the end of the term of the Agreement or otherwise.

6  After this Court granted the Initial Order, on May 14, 2010, DLL filed a notice of motion, returnable May 21, 2010. In

it, DLL sought a declaration that, for the purposes of CCA44 s.11.01, the Agreement was a true lease, and not a financing
lease.

7  OnMay 21, 2010, this Court directed that Cow Harbour make certain payments to McLennan Ross LLP, counsel for the
monitor this Court appointed pursuant to the Initial Order. Those payments represented all monthly payments from April 1,
2010, that Cow Harbour would have paid to lessors under leases for which there was a dispute as whether they were true
leases or financing leases, or which the monitor’s counsel had not been able to categorize as either (the “Disputed Lease
Funds”). This Court directed McLennan Ross LLP to hold the Disputed Lease Funds, pending resolution of disputes
pertaining to the categorization of the disputed leases.

8  The Agreement was one of the disputed leases. Accordingly, included in the Disputed Lease Funds was approximately
$900,000 representing payments that Cow Harbour should have been making to DLL under the Agreement.

9 As part of the sale process, PWC prepared a proposed allocation of Aecon’s purchase price, indicating the portion of the
overall purchase price that Aecon allocated among Cow Harbour’s assets. This Court received that allocation and placed it
under seal. It was of the view that the creditors need not know how much of Aecon’s purchase price was going to be
allocated to the claims of other creditors.

10 DLL did not agree that the Equipment could be sold to Aecon without DLL’s consent. At no time did DLL provide its

Wise
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consent to a sale of the Equipment to Aecon or anyone else.

11 The parties returned to court on August 25, 2010, at which time this Court heard a number of applications, including
the following:

(a) DLL’s application in the CCAA Action for an order declaring that DLL’s interest in the Equipment is that of
owner and lessor under a true lease. This application was made by way of a notice of motion in the CCAA Action
only and was originally returnable May 21, 2010. It had previously been adjourned;

(b) DLL’s application for an adjournment of the pending applications for an approval of the sale of Cow Harbour’s
assets to Aecon and a vesting order;

(c) RBC’s application to appoint a PWC as receiver in action number 1003 11241 (the “Receivership Action”); and

(d) PWC’s application for approval of the asset purchase agreement among Aecon, PWC, in its capacity as receiver
of Cow Harbour and PWC, in its capacity as transaction facilitator (the “Asset Purchase Agreement”) and a vesting
order, vesting title of Cow Harbour’s assets which formed the subject-matter of the Asset Purchase Agreement into
Aecon’s name (the “Vesting Order™).

12 Counsel made their submissions on the DLL application during the morning of August 25, 2010. This Court took a
recess of about 3 hours to consider the positions of the respective parties. This Court rendered its judgment, with oral reasons,
that the Agreement constituted a financing lease and not a true lease. This Court then granted RBC’s application for a
receivership order, and granted an order approving the Asset Purchase Agreement and the Vesting Order. The Vesting Order
included the Equipment. This Court granted those orders sequentially, in the sense that:

(a) first, it dealt with DLL’s applications in the CCAA Action;
(b) second, it dealt with the receivership application; and

(c) third, it dealt with the applications to approve the Asset Purchase Agreement and the Vesting Order.

The second and third orders were dependent on the Court’s determination of the nature of the Agreement.

13 Once this Court granted these orders, the transaction contemplated by the Asset Purchase Agreement closed on August
26,2010,

14  On August 31, 2010, DLL served all parties to these proceedings with a notice of motion returnable September 3,
2010, for an order staying the provisions of the August 25, 2010 orders, as they related to the Equipment, in the Receivership
Action and the CCAA Action. On September 2, 2010, DLL filed a Civil Notice of Appeal relating to issues in the
Receivership Action and (notwithstanding the absence of leave to appeal) in the CCAA Action. On September 3, 2010, the
parties argued the stay application. This Court denied the application on the basis that the issue was moot and further, that
DLL had not met the test for a stay pending its appeal. This Court said:

There was no appeal, there was no seeking of stay of the effect of my orders and this matter has closed. The issue is now
moot., Transcript of Proceedings, September 3, 2010, p. 24, 11. 3-6.

II. Nature of the Applications
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15  DLL brings two applications, being:

1. An application pursuant to CCAA s. 13, for leave to appeal this Court’s August 25, 2010 order, which declared
that the Agreement was a financing lease and not a true lease (the “Leave Application”); and

2. An application seeking an order in the nature of a stay pending appeal, holding back the Disputed Lease Funds
insofar as they relate to funds payable under the Agreement and an order holding back from distribution a portion
of the sale proceeds resulting from the Asset Purchase Agreement, equivalent to the net book value of the
Equipment (the “Stay Application”).

16 The Royal Bank of Canada ("RBC") and PWC, the court-appointed receiver, oppose these applications.

III. Leave Application

17 DLL seeks leave to appeal pursuant to CCA4 .13, which provides:

13. Except in Yukon, any person dissatisfied with an order or a decision made under this Act may appeal from the
order or decision on obtaining leave of the judge appealed from or of the court or a judge of the court to which the
appeal lies and on such terms as to security and in other respects as the judge or court directs.

18 DLL has the right to seek leave from this Court or from the Court of Appeal or from a judge of the Court of Appeal.
The legislation provides for this. If an applicant for leave is not successful at one level, does that preclude the applicant from
making a further application to the “next level”? There can be no doubt that if a judge of the court of appeal refuses the
applicant’s leave to appeal, a judge of the lower court, even the judge who made the original order, could not overturn the
court of appeal’s decision. The converse, however, was not so clear. In Westar Mining Ltd., Re, 1993 CarswellBC 529, 17
C.B.R. (3d) 202 (B.C. C.A.) at para. 7, the majority held that “an application for leave to appeal may be commenced in any
one of three ways, and that once that choice is made a party does not have any further right to pursue an application for leave
to appeal.” McEachern C.J.B.C., at para. 45, dissented and analyzed the issue as follows:

Section 13 of the C.C.A.A. provides for an appeal with leave, and further provides that leave may be obtained from the
judge who made the order, from this court, or from a judge of this court. I do not find any support in the language of s.
13 for my colleagues’ conclusion that these are exclusive alternatives, so that the refusal of leave at any level precludes
an application at another level. Maxwell on Interpretation of Statutes, 12th ed. (1969), pp. 232-233, suggests that in
some cases “and” and “or” may be substituted for each other. While it is true that the C.C.A.A. must prevail, I see no
conflict between it and the Court of Appeal Act, or with the practice which is followed in this province to obtain leave
from the Court,

19 The Supreme Court of Canada allowed the appeal “for the reasons given by McEachern C.J.B.C.”, Westar Mining
Ltd., Re, 1993 CarswellBC 553, [1993] 2 S.C.R. 448 (S.C.C.). Thus, if DLL is unsuccessful in its application for leave before
this Court, there is nothing preventing it from making a further leave application to “the court or a judge of the court to which
the appeal lies.”

20  Is this matter properly before this Court? In General Publishing Co., Re, 2002 CarswellOnt 2215, 34 C.B.R. (4th) 183
(Ont. 5.C.J.) at para. 4, Justice Ground said, “the usual and preferred route to appeal an order under the CCAA is to bring the
motion for leave before a judge of the Court of Appeal.” In fact, in that case, Justice Ground was not prepared to hear the
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application, “as it would undoubtedly result in a non-productive, additional step in trying to resolve this issue.” This Court
agrees with the concern Justice Ground expressed for the reasons that follow.

21  Before moving on to consider those reasons, it is worthwhile noting how the Alberta Court of Appeal has dealt with
this “concurrent” jurisdiction in another context. In R. v. Harness, 2005 CarswellAlta 963, 200 C.C.C. (3d) 431 (Alta. C.A.),
the court was considering the effect of the Criminal Code, R.S.C. 1985, c. C-46, s. 678(2), which provides:

678(2) The court of appeal or a judge thereof may at any time extend the time within which notice of appeal or
notice of an application for leave to appeal may be given.

22 The Harness court at para. 23, explained how it would deal with this “concurrent jurisdiction” when it said:

23 Based on the rules of statutory interpretation and the case authorities, it is clear that s. 678(2) provides
concurrent jurisdiction to hear applications to extend time, rather than a right of review or right to appeal the
decision of a single judge to a full panel of the court. Both a single judge and the court have jurisdiction to grant a
time extension, though often the rules of practice established by the court limit the applicant’s right to choose
which one will hear the application. Once a decision on an application to extend has been made, whether by a
single judge or by a full panel of the court, there is no right of appeal within the court. However, a panel or a judge
can consider the application afresh when the interests of justice so require, particularly when circumstances or
conditions have changed since the last application. No such change is alleged here, nor does Harness suggest that
there are new facts that might affect the outcome of his application. [emphasis added]

23 The CCAA permits DLL to apply to this Court to seek leave to appeal this Court’s earlier decisions. Accordingly,
despite the approach that the General Publishing court took in similar circumstances, this Court will consider this
application. Whether the Alberta Court of Appeal will apply reasonaing similar to that which it applied in Harness is not a
question that this Court needs to answer.

24  For DLL to obtain leave to appeal under the CCA44, it must meet the test set out by the Alberta Court of Appeal in
Fairmont Resort Properties Ltd., Re, 2009 ABCA 360 (Alta. C.A.) at para. 10, where the court said:

The test for leave involves a single criterion subsuming four factors. The single criterion is that there must be serious
and arguable grounds that are of real and significant interest to the parties. The four factors used to assess whether this
criterion is present are (1) whether the point on appeal is of significance to the practice; (2) whether the point raised is of
significance to the action itself; (3) whether the appeal is prima facie meritorious or, on the other hand, whether it is
frivolous; (4) whether the appeal will unduly hinder the progress of the action.

25  Before this Court considers the factors involved in the “test for leave,” it is worthwhile to outline the applicable
standard of review that the Court of Appeal will apply if leave were to be granted. In Canadian Airlines Corp., Re, 2000
ABCA 149 (Alta. C.A. [In Chambers]) at paras. 28-29, the court held that:

28 The elements of the general criterion cannot be properly considered in a leave application without regard to the
standard of review that this Court applies to appeals under the CCAA. If leave to appeal were to be granted, the
applicable standard of review is succinctly set forth by Fruman, J.A. in Royal Bank v. Fracmaster Ltd. (1999), 244
A.R. 93 (Alta. C.A.) where she stated for the Court at p. 95:
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.... this is a court of review. It is not our task to reconsider the merits of the various offers and decide which
proposal might be best. The decisions made by the Chambers judge involve a good measure of discretion, and
are owed considerable deference. Whether or not we agree, we will only interfere if we conclude that she
acted unreasonably, erred in principle or made a manifest error.

26  In Smoky River Coal Ltd., Re (1999), 237 AR. 326 (Alta. C.A.), Hunt, J.A., speaking for the unanimous Court,
extensively reviewed the CCAA's history and purpose, and observed at p. 341:

The fact that an appeal lies only with leave of an appellate court (s. 13 CCAA) suggests that Parliament, mindful that
CCAA cases often require quick decision-making, intended that most decisions be made by the supervising judge. This
supports the view that those decisions should be interfered with only in clear cases.

The standard of review of this Court, in reviewing the CCAA decision of the supervising judge, is therefore one of
correctness if there is an error of law. Otherwise, for an appellate court to interfere with the decision of the supervising
judge, there must be a palpable and overriding error in the exercise of discretion or in findings of fact.

27 It appears that this is the reason why the General Publishing court and this Court has difficulty in analyzing its own
decisions. It is awkward, if not difficult, for a court to consider whether it has made a palpable and overriding error in its

exercise of discretion or in findings of fact. These are the foundations on which it built its original decision and it undermines
this Court’s original decision if it were to second guess itself.

28  Nonetheless, Parliament has given this task to the “judge appealed from” so this Court will undertake that task.

29 Fairmont Resort provides us with the “test for leave.” The test is but one test, in which “there must be serious and
arguable grounds that are of real and significant interest to the parties.” To determine whether DLL has met its onus, we must
consider the four factors that Fairmont Resort outlines. The question then becomes whether DLL must satisfy all the factors.
In other words, if it fails on one (or more), does fail to meet the test? The answer to this question lies in the decision of
O'Brien I.A. in Ketch Resources Ltd. v. Gauntlet Energy Corp. (Monitor of), 2005 CarswellAlta 1527, 15 C.B.R. (5th) 235
(Alta. C.A. [In Chambers]). In that case, Justice O'Brien went through and applied the four factors to the facts with which he
was dealing. The applicant in that case had met some of the factors, but not others. Justice O’Brien at para. 15, made his
decision not to grant leave after “weighing all the factors.” In other words, success or failure to prove one or more of the
factors does not guarantee that the applicant has met the “test for leave.” The court must weigh all the factors.

Whether the point on appeal is of significance to the practice

30  DLL argues that the distinction between true leases and financing leases is one of significance to the practice. RBC
argues, on the other hand, that the issue is of no significance to the practice. The finding that DLL's Equipment was the
subject of a financing lease rather than a true lease is a factual finding that is specific only to that particular lease and does not
have any impact on the practice in general.

31  DLL argues that this Court erred in holding that an agreement without a purchase option or any other contractual
mechanism of transferring ownership from the purported lessor to the purported lessee, can be characterized as a financing

lease. RBC argues that there is no single overriding factor in determining whether a particular lease is a true lease or a
financing lease.

32 When characterizing leases pursuant to CCA4 s.11.01, the court must have regard to the substance, rather than simply
the form of the arrangement, Smith Brothers Contracting Lid., Re, 1998 CarswellBC 678, 53 B.C.L.R. (3d) 264 (B.C. S.C.).
In fact, when making its decision, this Court considered the non-exhaustive list of criteria that the Smith Brothers court
suggested that courts look to when determining whether a document is a true lease or a financing lease. This Court outlined
those criteria in its oral reasons, Transcript of Proceedings, August 25, 2010, pp. 57-59, and concluded that:
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[T]here is not one factor that is the sine qua non for determining whether a document is a true lease or a financing lease.
One must look at the whole document to get a flavour of the [parties’] intentions, Transcript of Proceedings, August 25,
2010, p. 59, 11. 11-13,

33 This Court concluded that “When one examines the De Lage Landen Financial Services Canada document as a whole,
it is clear that it is a security lease and not a true lease,” Transcript of Proceedings, August 25, 2010, p. 59, 11. 23-24.

34 DLL argues that the characterization of a lease without a purchase option or any other mechanism of transferring
ownership from the purported lessor to the purported lessee is a novel proposition in law and is an unresolved issue that is of
significance to the practice, Kerr Interior Systems Ltd., Re, 2008 ABCA 291 (Alta. C.A.) at para. 9 . If that were the sole
basis on which this Court rendered its decision, it might indeed be novel. However, this Court was guided by the broader
principle of examining the whole document, which is an approach that is already well-established in the case law. Thus, there
is nothing novel about this approach and this Court’s finding that the Agreement was a financing lease, rather than a true
lease, has no broad significance to the practice.

35  Furthermore, in Philip Services Corp., Re, 1999 CarswellOnt 4495, 15 C.B.R. (4th) 107 (Ont. S.C.J. [Commercial
List]) at para. 4, Justice Farley determined that a lease which “does not specifically indicate that there is an option to buy the
(hardware) assets at the end of the lease” could indeed be characterized as a capital or financing lease, having regard to the
criteria set out in Smith Brothers. Notwithstanding the absence of an option to purchase in the agreement, Justice Farley
undertook the same analysis set out in Smith Brothers to determine the nature of the lease. He said, at para. 3:

That involves a functional analysis of the relationship - based on substance as opposed to form. Unfortunately there are
no tags or labels which may be read with ease and “certainty” (“certainty” in the same way that a laboratory is able to
conduct a DNA test and give probabilities or odds). Rather the task involves the weighing of the various materials
involved. It is not a simple analysis of determining between black and white but rather the shade of grey where all
factors are weighed and the balance as to whether the scales would tip towards a true lease relationship - or alternatively
against being a true lease relationship.

36  DLL pointed out that the parties in Philip Services had a course of conduct thatresulted in the lessee purchasing leased
assets from the lessor, although Justice Farley, at para. 1, described the course of conduct between the parties as “rather
informal, flexible and sloppy.” The fact that Justice Farley took care to point out that the leases themselves did not contain an
option to buy assets at the end of the lease term indicates that this factor was in his mind when he balanced the various Smith
Brothers factors. Depending on the circumstances of each case, the presence or absence of an option to purchase may or may
not loom large in the court’s analysis. In the case with which this Court was dealing, this “tag” or “label” was but one factor
it considered.

37  Thus, this Court finds that the issue is of no importance to the practise.

Whether the point on appeal is of significance to the action itself

38  This Court acknowledges that the point on any potential appeal has significance to DLL. Otherwise why would this
matter have come before this Court? That, however, is not the nature of this factor. This factor requires this Court to look at
the action as a whole.

39  RBC argues that the appeal is of no significance to the action because the appeal is moot and, as such, it would be
impossible to “unscramble the egg™ even if DLL were successful, Minister of National Revenue v. Temple City Housing Inc.,
2008 ABCA 1 (Alta. C.A)) at para. 14, Indeed, DLL acknowledges this fact. However, DLL goes on to argue that while the
CCAA Action has been concluded, there still remains the issue of the Disputed Lease Funds. DLL claims entitlement to
approximately $900,000, representing the monthly lease payments to which it would be entitled if classified as a true lessor
under CCA4 s.11.01. DLL’s claim to these funds rests on it being categorized as a true lessor. Additionally, the allocation of
restructuring costs against DLL in these proceedings is dependent on whether DLL is classified as a true lessor.
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40 It is important, at this stage, to explain the process that resulted in the Vesting Order. This Court appointed PWC to
facilitate negotiations with the various parties and finalization of the transaction. From August 5, 2010, when this Court
endorsed PWC’s acceptance of the LOI, to August 25, 2010, when this Court approved the Agreement of Purchase and Sale
and granted the Vesting Order, Aecon and PWC negotiated the allocation of the purchase price among the various creditors.
At the beginning of the process, there was not overwhelming support from the general body of creditors for the Aecon
transaction. However, through persistent and effective negotiations, PWC secured the support of holders of 92.8 percent of
the debt that Cow Harbour owed to its creditors, representing a majority in number of 90.625 percent. As well, Aecon

committed to running Cow Harbour’s business and employing almost all of Cow Harbour’s employees, except for certain
management personnel.

41  Because of the circumstances involving certain of Cow Harbour’s management, Cow Harbour would not put Aecon’s
transaction before the creditors as a plan of arrangement. Besides, it would have been impossible to meet the time
requirements set forth in the CCAA to allow a plan of arrangement to be considered and approved. Cow Harbour’s financial
sifuation was deteriorating with each day. It had to meet payroll and other expenses and it did not have the financial
wherewithal to meet those expenses. Aecon advised this Court that for it to facilitate the survival of Cow Harbour’s business,
this Court had to approve the transaction and allow a closing before the end of August, 2010. Like the parties in General
Publishing, the parties in this case had a sword of Damocles hanging over their heads, as the failure of this Court to approve
this transaction would surely have resulted in Aecon withdrawing its offer or, if it did not, Cow Harbour’s continued financial
difficulties would have resulted in its demise, whether or not it was in the Aecon’s hands.

42 Given the support that the creditors showed, and the fact that Cow Harbour’s business would continue to operate, this
Court felt it was in the best interests of the stakeholders to approve the sale and grant the Vesting Order. To do otherwise
might have resulted in a piecemeal liquidation of Cow Harbour’s assets and a closing-down of its business. In other words,
although this transaction was consummated under the Receivership Action, this Court considered the public policy reasons
underlying CCAA proceedings, when it approved the Aecon transaction and granted the Vesting Order.

43  The Aecon transaction was carefully negotiated and each of the creditors sacrificed part of their respective claims. No
creditor obtained everything it was seeking. Aecon advised this Court on August 25, 2010, that it would not consummate the
transaction if it did not receive an order vesting all of the assets it was purchasing into its name, free and clear of all charges,
liens and encumbrances. If this Court were to give one creditor, even a creditor that was owed a trifling amount, preferential
treatment, the other creditors would not have supported the Aecon transaction.

44 An appeal of this matter might be of significance to DLL specifically. However, this Court’s characterization of the
Agreement is of no significance to this action generally.

Whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous

45  RBC argues that DLL has not demonstrated that it has a prima facie meritorious case. On September 3, 2010, DLL
sought a stay of the various orders this Court granted on August 25, 2010. This Court held that because there was no appeal
pending and that DLL did not seek a stay of the effect of the various orders this Court granted on that date after they were
granted or at least before the Aecon transaction closed, this Court denied DLL’s application on the ground of mootness. In
other words, even if the Court of Appeal were to overturn this Court’s August 25, 2010 decisions, DLL could not succeed in
its claim to have the Equipment returned to it. The Equipment was part of a larger transaction.

46  Does this, of itself, mean that the proposed appeal lacks merit or is otherwise frivolous? The simple answer is no.
Allowing the appeal may not provide DLL with a remedy, but that does not make the proposed appeal frivolous or one that
lacks merit. Rather, we must analyze the strength of the appeal on the basis of the standard of review that would govern the
appeal, Liberty Oil & Gas Ltd., Re, 2003 ABCA 158 (Alta. C.A.) at para. 20; Canadian Airlines Corp., Re, 2000 ABCA 149
(Alta. C.A. [In Chambers]) at paras. 28-29.

47  As stated earlier in these reasons, it is difficult for this Court to find that it made an overriding and palpable error in its
consideration of the issues the parties placed before it. Surely, this is the same awkwardness that Justice Ground faced in
General Publishing. This Court gave its oral reasons for why it held the Agreement to be a financing lease rather than a true
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lease. Even taking an objective view of this with the benefit of hindsight, this Court would come to the same conclusion
today.

48  This Court acknowledges that it is not necessary for DLL to show that it is guaranteed to win an appeal. It only needs
to show that it has an arguable case, Kerr Interior Systems Ltd., Re, 2008 ABCA 291 (Alta. C.A.) at para. 11. Given this
Court’s various findings, it is difficult to see that DLL has an arguable case, in these circumstances. On these bases, this
Court finds that any proposed appeal is not on its face meritorious.

Whether the appeal will unduly hinder the progress of the action

49  RBC and PWC argue that an appeal would unduly hinder the CCAA Action and the Receivership Action and create
tremendous uncertainty concerning the various transition orders this Court granted in the CCAA Action. It should be noted at
this stage that as part of the transition, this Court ordered that Disputed Lease Funds would be transferred from the monitor’s
counsel to the receiver’s counsel, under the same terms as the May 21, 2010 order.

50  DLL, on the other hand argues that an appeal would not unduly hinder the progress of this action. The CCAA Action
has been completed. The assets have been sold to Aecon. The hearing at which the other parties with disputed leases will
have their agreements categorized has not yet been scheduled. DLL’s application for a stay against Aecon has been denied, so
there is no issue as to uncertainty surrounding Aecon’s use of the Equipment. Accordingly, DLL argues that the progress of
neither action would be unduly hindered by an appeal.

51  This Court finds that any appeal would unduly hinder the progress of the actions. Pursuant to the transition orders this
Court granted on August 25, 2010, this Court must deal with many issues, including those concerning the remuneration of the
chief restructuring advisor, the distribution of the Disputed Lease Funds, and who will be paying the administrative expenses.
DLL is correct that Aecon’s use of the Equipment is not an issue. However, the creditors seek a distribution of their
respective share of the $180 million purchase price. This cannot happen if there is a pending appeal that could have an effect
on the allocation. Thus, the progress of this action would be unduly hindered by the appeal to the prejudice of the creditors
who supported the Aecon transaction.

52 More importantly, the transaction that PWC and Aecon negotiated with all the creditors rests on a fine balance. The
uncertainty surrounding the finality of these issues unduly hinders the progress of these actions. A more thorough discussion
of this fine balance will be undertaken when this Court discusses the Stay Application.

53 As a result of the foregoing, this Court dismisses DLL’s application for leave to appeal. This result deals sufficiently
with the Stay Application. However, as a courtesy to DLL, this Court will comment briefly on it.

IV. Stay Application

54  Earlier, this Court referred to DLL’s application for a stay of this Court’s orders approving the Aecon Asset Purchase
Agreement and the Vesting Order. On September 3, 2010, the parties argued the stay application. This Court denied the
application on the basis that the issue was moot and further, that DLL had not met the test for a stay. DLL argues that the
application now before this Court differs from the one it argued on September 3, 2010, as it is not challenging the sale and
Vesting Order. Rather, it is seeking to have this Court hold back monies representing DLL’s alleged share of the Disputed
Lease Funds and the net book value of the Equipment.

55  For DLL to obtain a stay of a stay of proceedings it must satisfy a tripartite test set out in RJR-MacDonald Inc. v.
Canada (Attorney General), [1994] 1 S.C.R. 311 (S.C.C.), being:

(a) Is there a serious question to be argued on appeal?

(b) Will DLL suffer irreparable harm if this Court does not grant a stay?
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(c) Does the balance of convenience weigh in favour of a stay?

56  Unlike the factors that make up the “test for leave,” the tripartite test does not require or permit courts to weigh these
factors. The applicant must satisfy all three elements before a court will grant the stay. In other words, if the applicant does

not establish one of the elements, its application will fail. Because of this, this Court will focus on the third element of the
tripartite test; the balance of convenience.

57  On August 25, 2010, the Court heard Aecon’s submissions that the Equipment is critical to the work that Aecon will
be undertaking under contracts with Syncrude. For its negotiations to be successful, Aecon would have to satisfy Syncrude
that it could fulfill the requirements under the Syncrude contracts. For this to occur, Aecon required the Equipment. Without
the Equipment, Aecon would not have proceeded with the transaction.

58  As well, this Court heard submissions that outlined many details regarding the negotiations and work of Aecon, PWC
and numerous creditors which led to the Asset Purchase Agreement. The negotiations were undertaken by these parties in

good faith, which required significant compromise by the creditors, including RBC, Cow Harbour’s largest creditor. PWC
struck a balance among numerous interests,

59 Creditors representing 90.625 percent of all creditors negotiated in good faith and compromised their claims. Granting
a stay in these circumstances would undermine the processes that Aecon, PWC, and the other creditors undertook in good
faith. Holding back the net book value of the Equipment seriously upsets the fine balance that resulted from these
negotiations. The creditors did not agree to compromise their claims so they could recover “something.” They compromised
their claims so they could receive a definite amount, as negotiated. Their receiving something less than that negotiated
amount will result in this Court sanctioning an “unscrambling of the egg” and undermines the process that this Court

approved and monitored. It should be noted also that DLL will be receiving an allocation of the purchase price representing a
substantial portion of its claim.

60  DLL argues that this Court’s finding that it holds a financing lease prejudices its right to argue that it should obtain a
portion of the Disputed Lease Funds. That may be so, but it chose to have this Court deal with the nature of the Agreement in
a summary fashion. Given this Court’s finding that the Agreement is a financing lease, in the end, this argument carries little
weight. However, this Court has dealt with that issue and it is not now open to DLL to attempt to re-argue it.

61  Asaresult, the balance of convenience favours this Court dening the stay.

V. Conclusion

62 For the foregoing reasons this Court dismisses DLL’s application pursuant to CCAA s. 13, for leave to appeal this
Court’s August 25, 2010 order, which declared that the Agreement was a financing lease and not a true lease. As well. it
dismisses DLL’s application seeking an order in the nature of a stay pending appeal, holding back the Disputed Lease Funds

insofar as they relate to funds payable under the Agreement and an order holding back from distribution a portion of the sale
proceeds resulting from the Asset Purchase Agreement, equivalent to the net book value of the Equipment.

Application dismissed.
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APPLICATION by creditor for leave to appeal judgment regarding nature of lease over equipment.

Keith Ritter J.A.:

1 The applicant seeks leave to appeal pursuant to s. 13, of the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36 (CCAA) and a stay pending appeal.

2 The applicant was a creditor of Cow Harbour Construction Ltd.’s ("CHC”), by virtue of a lease agreement
("Agreement”), which provided that CHC would rent certain equipment ("Equipment”) for a term of 37 months. The
Agreement did not contain a purchase option.

3 In the spring of 2010, CHC obtained a stay of proceedings under the CCAA to restructure its affairs. Various court
applications were heard by an assigned case management judge over the summer of 2010 and, eventually, the CCAA
proceedings turned into a liquidation, whereby CHC would restructure by selling its assets. The sales process resulted in an
offer from a purchaser, who offered to purchase a large number of CHC’s assets, including the Equipment. The applicant
objected to the sale of the Equipment, arguing that it could not be sold without its consent.

4 The applicant sought a declaration that, for the purposes of 5. 11.01, CCAA, the Agreement was a true lease, rather than
a financing agreement. This characterization affects how approximately $900,000 in lease payments (currently held in trust
by the Receiver’s counsel) would be distributed. The applicant claims entitlement to the whole amount if the Agreement is a
true lease.

5  On August 25, 2010, the case management judge concluded that the Agreement was a security lease. He also appointed
the respondent PricewaterhouseCoopers Inc. as Receiver and granted an order approving the purchase and vesting CHC’s
assets, including the Equipment, to the purchaser.

6  The applicant applied to the case management judge for a stay of the August 25, 2010 order as it related to the
Equipment. The application was dismissed, as it was moot (the Equipment having already been sold) and as no appeal had
been taken. The applicant made a further application before the case management judge seeking leave to appeal the August
25, 2010 order as it related to the Equipment and a stay pending the appeal. Both those applications were denied: Royal Bank
v. Cow Harbour Construction Ltd., 2010 ABQB 637 (Alta. Q.B.).

7  The applicant seeks leave to appeal pursuant to s. 13, CCAA. Section 13 provides:
13 Except in Yukon, any person dissatisfied with an order or a decision made under this Act may appeal from the order

or decision on obtaining leave of the judge appealed from or of the court or a judge of the court to which the appeal lies
and on such terms as to security and in other respects as the judge or court directs.
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8  The parties agree that the test for leave is whether there are serious and arguable grounds of real and significant interest
to the parties. In order to obtain leave, the applicant must demonstrate that the following four criteria are met:

(a) the point on appeal is of significance to the practice;
(b) the point raised is of significance to the action itself;
(c) the appeal is prima facie meritorious or frivolous; and

(d) the appeal will not unduly hinder the progress of the action: Liberty Oil & Gas Ltd., Re, 2003 ABCA 158, 44
C.B.R. (4th) 96 (Alta. C.A.) at paras. 15-16; Canadian Airlines Corp., Re, 2000 ABCA 149, 261 A.R. 120 (Alta.
C.A. [In Chambers]) at paras. 6-7. The parties disagree about whether the proposed appeal meets the test.

9  The applicant agrees that the case management judge applied the correct test in determining that the Agreement was a
financing lease rather than a true lease. However, it proposes to argue that the case management judge erred by giving equal
weight to each factor within that test. It also proposes to argue that there is no case law in Alberta holding that a lease which
did not include an option to purchase is anything but a true lease. In resisting the applicant’s leave to appeal application, the

respondents state that the four criteria have not been met. They also argue that the application was filed out of time, contrary
to s. 14, CCAA.

10 With respect to the argument that the application is out of time, the applicant argues that s. 14, CCAA4 only requires an
appellant to apply to one of the concurrent courts as set out in s. 13, CCAA within the time specified. It states that if it does
that and is refused, it can then make an application to the other court even though the subsequent application is outside the
time limit in s. 14. I have some significant doubts about the viability of this argument as s. 14 includes a mechanism to extend
time and the approach suggested by the applicant seems to render that mechanism meaningless. However, I prefer to deal

with this application on the basis of whether leave should be granted, as this analysis leads to the conclusion urged by the
respondents in any event.

11 I conclude that factors (a) and (c) lead to my rejecting this leave application. With respect to the issue of importance to
the practice, the applicant argues that this Court has never considered whether a lease agreement without a right of ultimate

purchase to the lessee is a security lease. Accordingly, it says, this issue is significant to legal practice surrounding the CCAA.
However, stating the issue in that way is re-stating it.

12 It is clear that the parties argued before the case management judge that he should consider the factors in Smith
Brothers Contracting Ltd., Re (1998), 53 B.C.L.R. (3d) 264. 1998 CarswellBC 678 (B.C. S.C.). One of the factors set out in
that case is whether there is any right of acquisition. Therefore, the proposed issue is really about the weight given to a
relevant factor in comparison to the weight given to other factors. This leads to the question of prospect of success on appeal.

13 This court has stated, with respect to many contexts, that substantial deference is accorded to the weight given by trial,
chambers, and case management judges, to the factors in legal tests. Any deference afforded is amplified when the judge is a
case management judge whose decision is part of a series of decisions relating to an ongoing court process.

14 That is the case here, where the applicant seeks to appeal the portion of the decision dealing with the rentals and not
the direction that the Equipment be included in the sale of assets. Proceedings under CCAA often involve compromise. A
case management judge is in the best position to assess whether a particular directive is fair in the context of the
compromises made by everyone involved in the proceedings. The case management judge alluded to this in his reasons.

15  The applicant points to a British Columbia decision which suggests in obiter that there should be a hierarchy in the
factors used to determine if a lease is a true lease or a financing lease. In my view, this ebiter runs contrary to current trends
about how to weigh the factors in a legal test and about the deference afforded to courts of first instance in this respect. If one
factor trumps the others, there is simply no point in including the others in the test.

WestlawNext. caNADA Copyright ® Thomson Reuters Canada Limited or its licensors (excluding individual court documents), All rights reserved



De Lage Landen Financial Services Canada Inc. v. Royal Bank, 2010 ABCA 394, 2010...
2010 ABCA 394, 2010 CarswellAlta 2428, [2011] AW.L.D. 280, 196 A.C.W.S. (3d) 314...

16  Insum, I conclude that the chances of success with respect to this appeal are minimal and that the proposed issue is not
important to the practice surrounding the CCAA. Leave to appeal is denied.

Application dismissed.
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