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’ INTRODUCTION

1. On July 5, 2017, Canada North Group Inc., now 667402 Alberta Ltd., Canada North Camps Inc.,
now 18512398 Alberta Ltd. ("CNC"), Campcorp Structures Ltd. ("Campcorp”), D.J. Catering Ltd.
(‘DJ"), 816956 Alberta Ltd. and 1371047 Alberta Ltd. (hereinafter collectively referred to as the
"Applicants"} made an application before this Honourable Court requesting certain refief under the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "GCAA") and
obtained an initial order (the "initial Order"), a stay of proceedings (the "Stay") against the
Applicants for a period of 30 days up to and including August 3, 2017, and the appointment of Ernst
& Young Inc. {the "Monitor"} as monitor of the Applicants.

2. Since that time, 1919209 Alberta Ltd. {*1919") and Canada North Group LP Holdings Lid.
(“Holdings”) have been added as "Applicants” to these proceedings, while Campcorp and DJ have
peen removed from these proceedings. The Stay has continually been extended.

3. On January 10, January 11, March 14 and March 15, 2019 the Monitor, Canadian Western Bank
(“CWB"), Great White Sand Tiger Lodging Ltd. (“Sand Tigér") and 726 Remote Accommodations
Ltd., 726 Modular Finance Ltd. and Reliant Asset Management, LLC (jointly "726”) made
submissions before the Honourable Mr. Justice Hillier in respect of the ownership of and priority 10
certain assets located on the Bonnyville, Wandering River, Peace River and Kilometer 147 camps
that were formerly operated by the Applicants (collectively the "Contested Camp Assets”).

4. On May 14, 2019, the Honourable Mr. Justice Hillier released his Reasons for Judgment (the
“Reasons”) in respect of the ownership of and priority to the Contested Camp Assets. In the
Reasons, Justice Hillier found entirely in favour of CWEB and the Monitor. A formal Order was later
filed in respect of the Reasons (the “Priority Order”).

5. The Priority Order was not appealed.

6. The Court that if the parties could not agree on costs within 60 days of the release of the Reasons,
then the parties could speak to costs. At the end of the 60-day period, the Monitor wrote to the
Court and requested an extension of this period with the consent of the parties. A 45-day extension
was granted. No agreement on costs was reached, and a hearing date of November 6, 2019 was
set down to argue the issue of costs. '

7. Since that time, CWB, the Monitor and Sand Tiger have agreed on the costs payable by Sand Tiger
as a result of the pre-trial steps and hearings that resulted in the Reasons and Priority Order
{collectively the “Contested Camp Asset Hearings”). As part of a broader agreement between
CWB, the Monitor and Sand Tiger, by which Sand Tiger purchased the “Small Wares” that they
claimed in their dorm units from the Monitor for a modest sum, Sand Tiger also agreed to pay CWB
the sum of $5,500.00 in costs as a result of the Contested Gamp Asset Hearings. As part of this
agreement, the Monitor agreed to not recover any costs from Sand Tiger for the Contested Camp
Asset Hearings.

8. The only cost dispute which remains is what, if anything, 726 ought to pay in costs to the Monitor
and CWB as a result of the Contested Camp Asset Hearings. That is the general subject of these
written submissions.

9. The Monitor submits that the reasonable and appropriate costs award derived from is & “hybrid”

approach that results in a total of $982,390.67 being awarded to the Monitor, as is further set out
below.
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10.

11.

12.

13.

14.

15,

186,

FACTS

The Initial Order was granted on July 5, 2017. Throughout the earliest stages of these proceedings,
the Applicants indicated to the Court, the Monitor and the stakeholders that a significant number of
the Contested Camp Assets were part of the property of the Applicants, through various confidential
Affidavits.

726, through counsel, have been equally involved in these CCAA proceedings from a very early
stages. Indeed, 726 was successful on October 25, 2017, by way of an Order of the Honourable
Associate Chief Justice Nielsen, in'having the Stay extended in 726's favour in respect of an action
commenced by Kingdom Properties Ltd. (“Kingdom Properties”) against it and one of the
Applicanis.

Affidavit of Georgina McMinn sworn October 12, 2018 at Exhibit “D”

By way of a letter dated July 4, 2018 from counse! for Kingdom Properties, the Monitor learned that
726 had obtained an Order from Master Schuiz on January 18, 2018 (the “Master's Order) in Court
of Queen’s Bench Action number 1703 23860, permitting 726 to remove a large number of assets,
including a number of Contested Camp Assets, from the Kilometer 147 camp, which had been
operated by CNC.

Monitor's 17t Report at paras. 31-33; Monitor's 26™ Report at para. 10 and Schedule "A”

Prior to that time, the Monitor was unaware of the existence of the Master's Order and was unaware
that 726 had been removing assets from the Kilometer 147 camp. The Monitor had not been notified
of 726's proceedings in Court of Queen’s Bench Action number 1703 23860, but 726 had been
aware of the Stay in effect in these CCAA proceedings.

Monitor's 17t Report at paras. 31-33; Monitor's 26t Report at para. 10 and Schedule “A

On July 5, 2018, counsel for the Monitor wrote fo counsel for 726 advising that the Monitor had not
been aware of the Master's Order, that a number of the assets included in the Master's Order were
the property of the Applicants and that 726 was to immediately cease removing any further assets
from the Kilometer 147 camp.

Monitor's 17! Report at paras. 31-33; Monitor's 26 Report at para. 11 and Schedule B

Thereafter, for the first time, 726 advised the Monitor that a number of assets that had been
represented by the Applicants as being owned by them in these proceedings were in fact actually
owned by 728. Thereafter, 726 promptly began to provide documentation to the Monitor in respect
of its asset ownership claims, and corresponded with the Monitor regarding such claims.

Monitor's 17t Report at paras. 19-21 and 26-29: Monitor's 26" Report at para. 12

[t was later discovered that a number of the assets removed by 726 had different serial numbers
on them than were expressly set out in the Master's Order. These are primarily the “Removed Unit’
and “Delivered Kitchen Units,” previously discussed in these proceedings, which form part of the
Contested Camp Assets. The Monitor advised the Court in several prior Reports that there were
certain "Missing Assets” from the Kilometer 147 camp that were unable to be located and which
were being searched for by the Monitor. The Monitor had initially asked 726 if they had taken these
Missing Assets, and 726 denied taking them. Later, when the Monitor attended at 726’s Conklin
site to take inventory of what was removed from the Kilometer 147 camp, most of the "Missing
Assets” were found to be in 726's possession. While the Monitor does not believe that 726
intentionally mislead the Monitor in this respect, additional professional expenses were incutred by
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17.

18.

19.

20.

21.

22.

23.

the Monitor looking for these assets because 726 had advised the Monitor that it did not have them
in its possession.

Monitor's 17% Report at para. 36; Monitor's 18" Report at paras. 52-56; Monitor's 19™ Report at
paras. 5-9; Monitor's 26'" Report at para. 21

On August 17, 2018, the Monitor's counsel wrote to the Commercial Coordinator to confirm a full
day September 21, 2018 hearing date. That lefter was copied to the service list, and indicated that
the municipal tax issues and “certain ownership issues, priority issues and determinations” would
be argued on September 21, 2018. At that time, it was anticipated that the issues surrounding the
then known Confested Camp Assets would be argued on September 21, 2018. This letter
prompted counsel for the MD of Greenview #16 to request a case management conference fo
discuss the matters that the Moniter anticipated would be heard on Sepiember 21, 2018.

Monitor's 26% Report at para. 14 and Schedule “C”

On September 6, 2018, a case management conference before the Honourable Mr. Justice Hillier
occurred.  On that date, his Lordship issued two Orders, without any opposition from any party.
The first adjourned all of the property tax related issues untit after the Virginia Hills decision was
released. The second directed that all parties with claims (including all property and secured
claims) in the assets held by the Applicants were to file Affidavits setting out their claims by certain
specific dates in October 2018. This effectively pushed the determination of the issues regarding
the Contested Camp Assets past the September 21, 2018 hearing date.

Order - Advice and Direction of Justice Hillier dated September 6, 2018

On September 10, 2018, the Monitor filed an Application returnable September 21, 2018 seeking
certain directions in respect of securing.of the known Contested Camp Assets and seeking approval
for the liquidation of the “Smali Wares.” At that time, no party had presented a competing claim to
the Monitor in respect of ownership of the Small Wares.

Monitor's 17th Report at paras. 60-62; Monitor's 26t Report at para. 16

On September 20, 2018, 726 advised the Monitor that it was claiming ownership of the Small Wares
located within the dorms and alike units that were claimed by 726.

Monitor's 26! Report at para. 18

On September 21, 2018, the Honourable Mr. Justice Hillier granted an Order making certain
directions in respect of the preservation of the then known Contested Camp Assets, and adjourning
by consent the Monitor's relief in respect of the Small Wares to October 23, 2018.

Order of Justice Hillier dated September 21, 2018; Monitor's 26t Report at para. 19

On September 18, 2018, just prior to the September 21, 2018 hearing, the Monitor's counse! wrote
to the Commercial Coordinator to confirm a full day October 23, 2018 hearing date. That letter was
copied to the service list, and indicated that a number of issues and matters would be before the
Court on that date, including without limitation seeking declarations regarding certain
property/ownership claims made by 726, and the priority issues as between 726 and CNC.

Monitor's 26t Report at para. 20 and Schedule “D”

On October 2, 2018, 726 filed its first Affidavit in support of its claims to the Contested Camp Assets.
This initial Affidavit did not include any claim for the “Ancillary Equipment,” “Removed Unit" or
“Delivered Kitchen Units.” Concurrently, counsel for 726 issued a Notice of Appointment for
Questioning on Paul McCracken.
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24.

25

26.

27.

28.

Monitor's 18 Report at para. 38

Thereafter, counsel for the Monitor indicated that it wished to Question Barry Roman of 726 on his
Affidavit.

Monitor's 18t Report at para. 39

The dates for the Questionings of Mr. McCracken and Mr. Roman were thereafter set by the parties
for November 16, 2018. As a result, the issues regarding the Contested Camp Assets were not
heard on October 23, 2018, but were anticipated to be argued on December 4-5, 2018.

On November 15, 2018, the Monitor's counsel wrote to the Honourable Mr. Justice Hillier fo seek
certain case management directions, and indicated, amongst other things that:

a. the issues regarding the Contested Camp Assets would not be argued on December
4-5, 2018;

b. Ms. Nicholson of J8S Barristers in Calgary had recently been appointed counse! for
796 to deal with the priority and ownership issues, and that her retainer was just in the
process of being finalized;

c. the parties had scheduled a Questioning of Mr. McCracken and Mr. Roman, 728's
affiant, for November 16, 2018, but given the late retention of Ms. Nicholson, that
Questioning could not proceed, as Ms. Nicholson was not available to proceed on
November 16, 2018 with the Questioning of Mr. McCracken.

d. the Monitor and others were not prepared to proceed with Questioning of Mr.
McCracken and Mr. Roman on separate days {(despite Mr. Roman's availability on
November 18, 2018),

e. while the Monitor, and certainly others, recognized new counsel needed to be
accommodated, the Monitor was quite concerned with delaying the application
inordinately, as the issue of entitlement to the units claimed by 726 was holding up
progress in terms of bringing this matter to some form of conclusion, since it affected
everything else in the estate; :

£ the Monitor was requesting a case management hearing to obtain guidance on
scheduling the hearing for the Contested Camp Asset issues, the timing for
Questioning, and the exchange of materials; and

g. 726 would also be making application at the case management meeting for an Order
granting it leave to file an additional Affidavit which describes additional Ancillary
Equipment claimed by 726.

Monitor's 26% Report at para. 22 and Schedule “E”

On November 20, 2018, 726 filed an Application seeking leave o file further evidence in respect of
the Contested Camp Assets.

Application of 726 dated November 20, 2018

On November 21, 2018, at a case management conference, the Honourable Mr. Justice Hillier
granted an Order that permitted 726 to file supplementary evidence, and:
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29.

30.

31

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

a  directed that Questioning of Mr. McCraken and Mr. Roman would occur on December
4-5, 2018;

b. scheduled the Contested Camp Asset Hearings for January 10-11, 2019; and

¢ directed certain timelines for the filing of materials for the Contested Camp Asset
Hearings.

Order dated November 21, 2018 of the Honourable Mr. Justice Hillier; Monitor's 26% Report at
para. 23

On November 27, 2018, Mr. Roman swore his Supplemental Affidavit in respect of the Contested
Camp Assets.

Ultimately, Questioning on Affidavits occurred on December 4, 5 and 6, 2018. Undertaking
responses were thereafter provided by Paul McCracken and Barry Roman.

On December 11, 2018, 726 wrote to the Court seeking time to address whether certain matters
respecting the Contested Camp Assets were properly before the Court.

Affidavit of Gulnana Machitova sworn December 20, 2018
On December 12, 2018, CWB filed an Application in respect of the Contested Camp Assets.

On December 17, 2018, the Monitor filed its written submissions in respect of the issues regarding
the Contested Camp Assets.

On December 20, 2018, CWB and 726 filed their respective written submissions in respect of the
issuies regarding the Contesied Camp Assets. The 726 submissions did not address the Bonnyville
Assets and certain other discrete issues.

On January 2, 2019, CWB filed its reply written submissions.
On January 3, 2019, the Monitor filed its reply written submissicns.

On January 10, 2019, 726 requested an adjournment of the hearing of the substantive issues
regarding the Contested Camp Assets. The submissions on this adjournment took nearly the entire
day of this Court sitting.

On January 10, 2019, the Honourable Mr. Justice Hillier granted an “adjournment” to 10:00 a.m.
on January 11, 2019 fo obtain further answers to undertakings of Mr. McCracken, obtain from CWB
any letter of no interest in the Bonnyville Assets that may exist and other evidence that the Court
may grant permission to be filed.

Order dated January 10, 2019 of the Honourable Mr. Justice Hillier

In the evening of January 10, 2019, 726 requested certain written interrogatories from CWB. On
January 11, 2019, CWB provided the requested written interrogatories.

On January 11, 2019, 726 requested a further adjournment of the issues related to the Contested-
Camp Assets and leave to file certain further evidence. That Application took half of the January
11, 2019 sitting. The Monitor's counsel fellill, and the afternoon sitting was adjourned.

On January 11, 2019, the Honourable Mr. Justice Hillier granted an Order that:
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a. dismissed 726's further adjournment application and 726's application for leave to file
or obtain the following:

i, the Third Affidavit of Barry Roman, marked as Exhibit "D" for
Identification on January 11, 2019; and

ii. 726's request to obtain further evidence from Paul McCracken;
b. granted 726 leave o file, the following:

i, the undertaking answers marked as Exhibit “A" for |dentification on
January 11, 2019,

i the CWB written interrogatories, dated January 11, 2019, marked as
Exhibit “B” for Identification on January 11, 2019; and

ii. the Dentons’ answers to undertakings marked as Exhibit “C" for
Identification on January 11, 2019;

c. directed that the matters that were set to be argued on January 10 and 11, 2019 shall
be continued and set for further hearing over two days on March 14 and 15, 2019;

d. permitted 726 to file and serve a supplemental Brief in respect of the following limited
subjects on or before 4:00 p.m. on February 19, 2019

i. the Bonnyville ownership, security, and priority issues;

i rectification of the general security agreements of CNC as against the
limited partnerships; and

ii. relief from forfeiture;

e. permitted the Monitor, CWB, and any other interested party to file and serve a further
supplemental reply Brief on or before 4:00 p.m. on February 28, 2019;

f. confirmed that 726 was not be permitted to file any further evidence in respect of the
matters set for further hearing on March 14 and 15, 2019; and

g. preserved the issue of costs in relation to all pre-hearing steps and appearances and
the parties’ appearances and submissions made on January 10 and 11, 2019 to a
. future date.

Order dated Jaﬁuary 11, 2019 of the Honourabie Mr. Justice Hillier

42 On February 19, 2019, 726 filed its supplemental written submissions.
43. ~ On February 28, 2019, CWB and the Monitor each filed their further supplemental submissions.

44, On March 14-15, 2019, the parties argued the substantive issues in respect of the Contested Camp
Assets.

45, On April 18, 2019, counsel for the Monitor sent a schedule of certain PPR registrations to the
Honourable Mr. Justice Hillier, which had been requested by his Lordship on March 15, 2019.
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47,

v.

48.

49

50.

B1.

On May 14, 2018, the Reasons were released, and eventually the parties negotiated and submitted
a formal Order arising from the Reasons.
ISSUES
The specific issues to be addressed in this Brief are as follows:
a. What are the general principles related to cosis?,

b, Does this Honourable Court have the jurisdiction to award costs in CCAA
proceedings?;

c. What costs ought to be awarded against 7267

LAW AND ARGUMENT

A. General Costs Principles

It is well established that costs awards are premised on the assumption that a winning party is
deserving of some compensation for legal costs incurred in establishing or defending its position.

Milavsky v. Milavsky Estate, 2016 ABQB 347 (“Milavsky") at para. 13 [TAB 1]

Courts in Alberta have wide discretion in respect of crafting an appropriate costs award. The
overriding principle is reasonableness.

RVB Managements Ltd. v. Rocky Mountain House (Town), 2015 ABCA 304 at para. 9 [TAB 2]

In making a costs award, the Gourt may consider any matter refated to the question of reasonable
and proper costs that it considers appropriate. In deciding whether to impose, deny or vary an
amount in a costs award, the Court may consider all the relevant circumstances, including without
limitation: the result of the action and the degree of success of each party; the importance of the
issues; the amounts claimed and recovered; the complexity of the action; the conduct of a party
that was unnecessary or that unnecessarily lengthened or delayed the action or any stage or step
of the action; a party’s denial of or refusal to admit anything that should have been admitted; and,
whether any application, proceeding or step in an action was unnecessary, improper or a mistake.

Rule 10.33 of the Rufes of Court
Generally, there are three types of costs awards!

a solicitor and own client or full indemnity costs - the successful party receives complete
indemnification for their jegal fees;

b. solicitor-client costs - the successful party receives its reasonable legal fees and
disbursements, which may not amount to complete indemnification; and

¢c. party-party costs - which may be senhanced” to an amount in excess of the amounts
set out in Schedule C, by using some multiplier thereof, awarding extra lump sums,
awarding some percentage of solicitor and own client costs or using some other
reasonable calculation, together with reasonable disbhursements.

R&R Consifium Inc v. Talbot, 2019 ABQB 275 (*R&R Consilium”) at paras. 40-41 {TAB 3]
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52. As is discussed later in this brief, there are also cases where Courts have adopted a “hybrid”
approach, where the successful party receives one level of costs. for certain steps, and a different
level for other steps. ’

(i) Solicitor and own Client or Full jindemnity Costs

53. Generally, solicitor and own client full indemnity costs are only to be awarded against a party in
cases where that party has engaged in reprehensible, scandalous or outrageous conduct during
the course of the litigation.

R&R Consilium at para. 43 [TAB 3}

54, In Strategy Summit Ltd. v. Remington Development Corp., the Court summarized the applicable
principles and cases as follows:

12 Graesser J in Colflege of Physicians & Surgeons (Alberta) v. H. {J.) at paras 4-
23, (2009), 468 AR. 101 (Alta. Q.B.) summarized some of the factors which
militate in favour of & court exercising its discretion to award solicitor-client costs
due to party misconduct:

« the conduct of a party has been reprehensible, scandalous or outrageous

. the conduct occurred during the course of the litigation

. solicitor and client costs might suffice fo satisfy the objectives of deterrence
and punishment that would otherwise be served by a punitive damage award
. the case is rare and exceptional or unusual

+ allegations of morally reprehensible conduct by such party are held to be
groundiess by the trier of fact

« there was no reasonable basis on which to commence, of continue, litigation.

13 in Jackson v. Trimac Industries Lid., Hutchinson J set out the rare and
exceptional circumstances which might justify solicitor and his own client costs:

. circumstances constituting blameworthiness in the conduct of the litigation
by that party,

. cases in which justice can only be done by a complete indemnification for
costs;

. where there is evidence that the plaintiff did something to hinder, delay or
confuse the litigation, where there was no serious issue of fact or law which
required these lengthy, expensive proceedings, where the positively
misconducting party was “contemptuous” of the aggrieved party in forcing that
aggrieved party to exhaust legal proceedings to obtain that which was
obviously his;

+ an attempt to deceive the court and defeat justice, an attempt to delay,
deceive and defeat justice, a requirement imposed on the plaintiff to prove
facts that should have been admitted, thus prolonging the trial, unnecessary
adjournments, concealing material documents from the plaintiffs and failing to
produce material documents in a timely fashion;

« where the defendants were guilty of positive misconduct, where others
should be deterred from like conduct and the defendants should be penalized
beyond the ordinary order of costs;

. defendants found to be acting fraudulently and in breach of trust;

« the defendants’ fraudulent conduct in inducing a breach of contract and in
presenting a deceptive statement of accounts to the court at trial;

« fraudulent conduct;

+ an attempt to delay or hinder proceedings, an attempt to deceive or defeat
justice, fraud ot untrue or scandalous charges.
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Strategy Summit Ltd. v. Remington Development Corp., 2012 ABQB 81 (“Strategy
Summif’) at paras. 12-13 [TAB 4]

(b) Enhanced Party-Party Costs

b5, Generally speaking, party-party costs are considered with reference to the Schedule C tariff.
However, Courts have often noted, and are ever increasingly commenting, that Schedule C is out
of date and does not provide for an adequate costs award.

Stewart Estate v. 1088294 Alberta Ltd.,, 2016 ABCA 144 at para. 26 [TAB 5]
56.  In R&R Consilium, the Court noted: '

Gauged against the actual legal fees incurred here, it is clear that the costs
provided for under Column & of Schedule C are severely out dated and do not
provide a fair current money vaiue for the efforts undertaken by the Appficants to
obtain the relief they sought. While no evidence was provided, our Court of Appeal
in 2015 noted ihat the Bank of Canada online Inflation Calculator indicated that the
average cost of living in Canada since 1998 has been approximately 39%: RVB
Managements Ltd. v. Rocky Mountain House (Town), 2015 ABCA 304 (Alta. C.A)
(CanLil) at para 10. The enhanced costs awarded here will be increased by 40%
as an adjustment for inflation that will bring the total costs award to $53,200 plus
the disbursements of $5397.42 and the applicable GST, which | find are
reasonable disbursements in this case.

R&R Consilium at para. 70 [TAB 3]

BY. As noted in Trizec Equities Ltd. v. Ellis-Don Management Services Ltd., and adopted in many cases
since then, cost awards are generally intended to reimburse the successful party for approximately
50% of their actual legal fees, but the level of indemnity will vary with reference to a noh-exhaustive
list of factors, including the:

merits of the case;

respective relationship between the parties;

risks faced as a consequence of the litigation;

length and complexity of the matter,

time preparing and organizing documents; and

preparation, presentation, and submissions made to the court.

~Eo0Te

Trizec Equities Ltd. v. Elis-Don Management Services Ltd., 1999 ABQB 801 (“Trizec”) at para. 30
[TAB 6]; also see LS/ Logic Corp. of Canada Inc. v. Logani, 2001 ABQB 968 at para. 16 [TAB 7],
Strategy Summit at para. 36 [TAB 4]

58. Where appropriate, it is open to a Court to decrease or increase the percentage of recovery.
Trizec at para. 32 [TAB 6]
59. In Mikkelsen v. Truman Development Corp., the Court noted:
48 When costs awarded pursuant to the Tariff would be inadequate, the Court has
numerous options available, as discussed by the Court.of Appeal in Ed Mifler Sales
& Rentals Ltd. v Caterpillar Tractor Co., 1998 ABCA 118 (Alta. C.A)) at para 4,

leave to appeal to SCC refused, 25594 (1 May 1997) [1997 CarswellAlta 1286
{S.C.CIHL
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80.

61.
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_There are different ways to adjust Schedule C when its product seems
inadequate: higher column, muitipies of a column, a multiplier for inflation or
otherwise, extra lump sums, some form of solicitor-client costs, and so forth.
Several modes of adjustment may be reasonable; indeed several different
modes may amount to much the same thing. The uitimate question is whether
the final total is reasonable or not.

49, Pursuant to Rule 10.31(1)(b)(ii), this Court may award a lump sum instead of
or in addition to assessed costs.

Mikkeisen v. Truman Development Corp., 2016 ABQB 255 at paras. 48-49 [TAB 8]

In Weatherford Canada Partnership v. Addie, Justice Shelley provided a comprehensive review of
the case law with respect to when partial indemnity of solicitor client fees, a multiplier approach {o
Schedule C, or hybrid awards are appropriate. She generally indicated that the Courts use the
percentage of indemnity method where there is misconduct, significant complexity, or damages
claimed in excess of Column 5. Multipliers and hybrid costs are refiected in cases where there is
no misconduct and the litigation is not overly complex or protracted. She specifically noted:

54 The genaral rule is that costs should be awarded on a party and party basis
and that, absent misconduct, the amount awarded should approximate 40-50%
indemnity of a winning party's actual costs (Marathon at para 30; Trizec at para
21: LSl Logic at para 8). Courts may clevate costs fo the upper end of that general
range and above where the losing party engages in misconduct, when the litigation
is particutarly long and complex, and when the amount in dispute is significant
(Trizec at paras 30-32; LS/ Logic at paras 8, 10, 16, Marathon at paras 35-36;
Stewart at para 29).

55 Alberta courts have recognized that when Schedule C fees are inadequate,
courts may use several different methods for determining appropriate costs,
including the application of multipiiers to a column, extra lump sums, or some
frattion of solicitor-client costs (Caterpillar Tractor at para 4; LSl Logic at para 7).
The ultimate question is “whether the final total [reached] is reasonable or not’
(Caterpillar Tractor at para 4).

57 In some cases, courts have avoided using the percentage of indemnity
approach on the basis that doing so would undermine policy objectives such as
facilitating access to justice (Blaze at para 75), or because solicitor-client cosis
may include items not relevant to party and party costs (Marathon at para 31) and
not clearly “reasonable and appropriately incurred to advance the issues in the
action” (Kent (ABQB) at para 62). However, courts may first apply a multiplier to
Schedule C fees, and then check the appropriateness of the resulting award by
calculating the percentage of indemnity that the award provides to the successful
party (Klemke at paras 28, 41-42).

Waeatherford Canada Partnership v. Addie, 2018 ABQB 571 (*Weatherford") at paras. 23-26, 54-
55, 57 [TAB 9]; also see McAlfister v. Calgary (City), 2018 ABQB 999 (“McAllister”) at para. 16
‘ ' [TAB 10]

In Athabasca Minerals Inc. v. Syncrude Canada Ltd.. after noting that 40.64% represents the Bank
of Canada rate to account for inflation between 1998 and 2017, being the last time Schedule C was
revised, the Court used a percentage of actual fees incurred approach. In doing so, the Court
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noted that this approach de facto accounted for inflation in that approach. Justice Jones further
said that "It just strikes me as contortionist to apply both a multiple of Schedule C column amounts
and an inflation factor, when the object is to arrive at a figure which provides 40% fo 50%
indemnification." The Court also noted that it was unnecessary to adjust for:

a. the complexity of the matters in issue,

b. acompressed time frame;

c. the.number of deponents to be examined;
d. the volume of material to review: or

a. inflation,

as these matters will undoubtedly have been reflected in the aggregate fees charged by counsel.

Athabasca Minerals Inc. v. Syncrude Canada Ltd., 2018 ABQB 551 (“Athabasca Minerals™) at
paras. 58-59 and 67-68 [TAB 11]

The case law is inundated with examples of decisions where court ordered some various increase
or enhancement above the base Schedule C tariff costs. Justas examples:

a.  in Milavsky, the Court concluded that while that case was not a rare and exceptional
application where costs on an indemnification basis were justified, it alsc was nota run
of the mill special chambers application either. As a result, the Court ordered column
5 costs that were doubled for fees. '

Milavsky at paras. 18-20 [TAB 1]

b. In Murphy Oil Canada Ltd. v. Predator Corp., @ & times multiple was employed by the
Court partly in response to the conduct of the parties;

Murphy Oil Canada Ltd. v. Predator Corp., 2005 ABQB 134 at para. 28 [TAB 12]

c. In McAllister v. Calgary (City), the Court noted that the costs schedule is grossly out of
date in terms of value. After considering that and considering the conduct of the parties
in relation to the litigation (and there was no misconduct), the Court concluded that
Column 3 costs should be grossed-up to reflect a true monetary value. In that regard,
the evidence was before the Court at the costs hearing indicated a rate of inflation of
46.60%. Accordingly, a 46.60% gross-up was applied to Column 3 fees;

McAllister at paras. 19-20 [TAB 10}

d. in R&R Consilium, the Court used a 2 times multiple of column 5 (despite the refief

being declaratory in nature), and then further grossed up these enhanced costs
awarded by 40% as an adjustment for infiation;

R&R Consilium at para. 70 [TAB 3]

e In Athabasca Minerals, Justice Jones awarded 456% of the winning parties’ actual legal
costs; and

Athabasca Minerals at paras. 58-59 and 67-68 [TAB 11]

£ In Trizec, 60% of the winning parties’ actual legal costs was awarded.

Trizec at para. 32 [TAB 6]

4126-2996-9183.v2




83.

64.

65,

66.

B67.

&8.

69.

13

{c) Hybrid‘ Apptroaches

In an effort to craft a reasonable and appropriate costs award in the circumstances, Courts have
also adopted a “hybrid” approach, where the successful party receives one level of costs for certain
steps, and a different level for other steps.

In Polar lce Express Inc. v. Arctic Glacier Inc., the defendant unsuccessfully appealed a judgment
in favour of the plaintiff for $50,000 damages for interfering wrongly with economic relations and
inducing breach of contract. The Court of Appeal found that the defendant had engaged in
misconduct by improperly refusing fo produce material records and that the defendant’'s employee
and witness had lied under oath. Therefore, the Court ordered that costs be awarded on a full
indemnity basis from the first day of trial onwards, and on a party-party basis for all pre-frial steps.

Polar lce Express Inc. v. Arctic Glacier Inc., 2009 ABCA 20 [TAB 13]

In Weatherford Canada Partnership v. Addie, Weatherford either erroneously or improperly claimed
privilege and strategically delayed commencing the Action against Artemis and Kaechele to
maximize its own long-term benefit. it also had in its possession documents which made it clear
that it had brought its action out of time. Weatherford's conduct did not involve fraud, a breach of
trust, an abuse of process, or the making of baseless allegations of dishonesty and misconduct,
but there was an aspect of outrageousness in that Weatherford commenced and continued a
complex and expensive lawsuit, when it was in possession of documents that should have alerted
it to the fact that its time for doing so had expired. The Court concluded that Weatherford ought to
pay costs based on Column 5 using a multiplier of 4 for the period from commencement of the
lawsuit to the date that the improperly withheld records were disclosed, and costs based on Column
5 using a multiplier of 2 % from the date thereafter.

Weatherford at paras. 68 and 70 [TAB 9]

Overall, this Honourable Court has a wide discretion to craft an appropriate cbsts award taking info
account all of the circumstances.

B. Costs in CCAA Proceedings
Costs to be awarded in proceedings under the CCAA are governed under the inherent jurisdiction

of the Court (pursuant section 11 of the CCAA) and the provincial Rules of Court, as there are no
applicable provisions within the CCAA dealing with this question of costs.

Jackpine Forest Products Ltd., Re, 2004 BCSC 20 (“Jackpine Forest Products”) at para. 7 [TAB 14];

9007-7876 Québec inc. (Steinberg Inc.), Re, 2012 QCCS 4787 at paras. 8-9 [TAB 15]

Often costs are not awarded in proceedings under the CCAA, and each party is required to bear
its own costs. The general rationale for this is that stakeholders in CCAA proceedings are
involuntary parties in the process, and the reality is that with an insolvent company funds are limited,
and parties ought not expect to recover their litigation costs.

SemCanada Crude Co., Re, 2013 ABQB 102 ("SemCanada Crude”) at para. 5 [TAB 16]; Return
on Innovation Capital Ltd. v. Gandi fnnovations Ltd., 2011 ONSC 7465 ("Return on Innovation
Capital’} at para. 3 [TAB 17]; Calpine Canada Energy Ltd., Re, 2008 ABQB 537 (° Calpine”} at

‘ . ' para, 1 [TAB 18]

However, a Court under the CCAA is no dgifferent than other Canadian Courts. There are many
instances where a Court considered it appropriate to award costs within CCAA proceedings. This
is particularly so where the parties are sophisticated commercial entities that attempt to better their
positions.
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SemCanada Crude at paras. 5 and 7 [TAB 16]; Silver Streams Homes Inc., Re, 2017 ONSC 314
(“Silver Streams Homes") at para. 13 [TAB 19}; Return on Innovation Capital at paras. 4-9 [TAB
17]; Uniforét inc., Re, 2004 CarswellQue 9553 at para. 8 [TAB 20]

70. This discretion includes the ability to award full indemnity or enhanced costs in CCAA proceedings
where appropriate.

71. In Jackpine Forest Products Lid., Re, Justice Burnyeat found that the Court has inherent jurisdiction
to award costs on a full indemnity basis in CCAA proceedings, and did so in that case. The applicant
had brought a meritless application to replace the Monitor that delayed and complicated the
Monitor's function of assisting the debtor to stay in business, while the additional burden of the legal
fees would adversely affect the Monitor's efforts.

Jackpine Forest Products Ltd. at paras. 34-37 [TAB 14]

72. in SemCanada Cruds, the Court found that the usual tariff costs ($11,693.00) would have only
amounted to one-tenth of the actual legal costs incurred {$112,500.00). The Court held that
litigation before it was factually and conceptually complicated, and was vigorously contested on
both sides. As a result, the Court awarded partial indemnity costs of approximately one-third of the
actual legal costs incurred by the winning party.

SemCanada Crude at para. 7 [TAB 16]

73. In Silver Streams Homes Inc., Re, the Court awarded costs on a partial indemnity basis due to the
importance, novelty and complexity of the matter, both factually and legally, as well as the amount
in issue.

Silver Streams Homes at paras. 22-25 [TAB 19]

74. in Calpine, Justice Romaine was satisfied that given the accelerated and intense process
necessitated by the reconsideration motions -and the nature of the litigation before her that
Schedule C costs were inappropriate as a guide on costs, and granted partial indemnity costs.
She concluded that:

14 | have considered the estimated solicitor and client costs of each of the
claimants, and have concluded that HCP Acquisition Inc. and the Trustees and
Directors of the Fund and its general partner should receive the same level of
reimbursement of costs, roughly commensurate with the principle that a costs
award should aim at providing 40% to 50% indemnity: LS! Logic Corp. of Canada
Inc. v. Logani, 2001 ABQB 968 (Alta. Q.B.) at para. 8. | therefore award each of
these claimants costs in the amount of $6,300 against each of Khanjee and
Catalyst, plus one half of their reasonable disbursements.

15 The indemnity costs claimed by the Galpine applicants are considerably
higher than those claimed by the other two successful parties, and | note that they
impliedly include the costs of other parties who have a right to seek indemnification
from the Calpine applicants for the costs of appearing on this application. As
pointed out by Catalyst, security instruments that may contain such types of
indemnity provisions were not in avidence, but | take note that the costs of the
Monitor and the Monitor's counsel are costs that must be borne by the creditors of
the estates of the Calpine parties. | therefore award the Calpine applicants parties
costs in the amount of $15,000 against each of Khanjee and Catalyst plus one half
of their reasonable disbursements.

Calpine at paras. 12, 14, 15 [TAB 18]
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It is also clear that costs, including costs on an enhanced or full indemnity basis, may be awarded
to the Court's Monitor, especially one with obligations beyond that of a typical monitor. More
specifically, the Court may award costs against another party for amounts that comprise the
Monitor's professional fees and disbursements, and the Monitor's legal counsel fees and
disbursements.

Return on Innovation Capital at paras. 9, 14-15 and 24 [TAB 17]; BuitdDirect. com Technologies
. Inc. (Re), 2018 BCSC 210 at paras. 27 and 35 {TAB 21j

The fact that the Contested Camp Asset Hearings occurred within the ambit of the CCAA does not
alter the Court's discretion, nor the applicable principles.

C. Costs Award Against 726

The Monitor respectfully submits that a costs award against 726 is warranted in the circumstances
for the following reasons:

a. 726 is a sophisticated commercial entity;

b. 726 did not assert their claims to the Contested Camp Assets until approximately 1
year after the Initial Order; thereby, delaying the Monitor from completing the
necessary tasks in these proceedings, which in turn increased the municipal taxes
incurred and costs of the estate;

c. 726 could have protected itself and avoided the Contested Camp Asset Hearings, but
it failed to do s0;

d. 726 attempted to befter its position by seeking the declarations it sought in respect of
the Contested Camp Asset Hearings;

e. the factual and legal issues involved were complex;

f the Contested Camp Asset Hearings were time and document intensive, which
involved without limitation:

i numerous Affidavits, Moniter's Reports, transcripts and written briefs that
comptrised thousands of pages of evidence and argument;

ii. several prior case management hearings,
iii. two and a half days of Questioning on Affidavits;
iv. undertakings responses and written interrogatories;

v. more than a day's worth of submissions (mostly by 726) in respect of 726's
requests for adjournments and permission to file further evidencs;

vi. two days of submissions on the substantive issues; and
vii. this full day costs hearing;
g. the matters related to the Contested Camp Assets were brought forward and

determined in a relatively compressed time period (July 2018 to March 2019) by the
Monitor, once the issues were identified by the Monitor ;
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h. the matters relating to the Contested Camp Assets were important to the parties, as
well as the estate and stakeholders in general;

i the values attributatble to the Contested Camp Assets significantly eclipse the $1.5
million threshold set out in Column 5 of Schedule C, as:

i. the combined maximum value of the security interests claimed by CNC and CWB
in the Contested Camp Assets was in excess of $18,000,000.00;

ii. the amount paid by 726 for the Contested Camp Assets significantly eclipsed
$20,000,000.00; and

i. 726 ended up paying $3,250,000.00 in a settlement for a release of CWB and
CNC's security interests in the majority, but not all, of the Contested Camp Assets;

j. the Monitor and CWB were entirely successful in the Contested Camp Asset Hearings;

k. 726’s applications for adjournments and permission to file further evidence were
unnecessary, avoidable, served no purpose in the result and only served to delay the
resolution of the matters related to the Contested Camp Assets,;

. virtually every aspect of the Contested Camp Asset Hearings, including the
adjournments and provision of further evidence, were contested,

m. 726 forced the Monitor to expend unnecessary professional costs in searching for the
certain Contested Camp Assets that were originally at the Kilometer 147 camp, which
726 removed under the Master's Order (despite having different serial numbers than
were set out in the Master's Order), but then inaccurately advised the Monitor that 726
did not have those assets in its possession;

n. the Monitor's professional fees and the Monitor's legal counsel costs in respect of 726
are at least $179,829.55, inclusive of GST, and it is the stakeholders of the estate that
will ultimately bear that professional cost out of their own recoveries; and

o. itis just and appropriate that 726 pay costs to offset at Ieast a portion of the Monitor's
professional costs in order to save those stakeholders partially harmless on these
issues.

For many of the same reasons as expressed above, the Monitor also submits that an award of
costs in favour of CWB against 726, in addition to an award of costs in favour of the Monitor, I8
appropriate. The Monitor will [eave the submissions on the quantum of any costs award in favour
of CWB to it fo advance.

In terms of the quantum of the appropriate costs award in favour of the Monitor, it submits that it is
clear that an award of costs on a purely Schedule C, Column 5 basis would be completely
insufficient and unreasonable. By the Monitor’s calculation, the amount payable on a Schedule C,
Column 5 basis would be approximately $42,302.12, inclusive of disbursements and GST.

However, the actual amount of the Monitor's professional and legal costs is $179,829.55 (inclusive
of GST). The amount payable on a Column 5 basis equates to only approximately 23% of the
actual fees incurred.

As noted above, the Court has indicated that the costs awarded should be approximately 50% of
the actual legal costs of the successful party, even absent wrongdoing or other factors that would
result in a larger costs award.
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Thus, it is clear that costs on a pure Schedule C, Column 5 basis is insufficient within the applicable
principles of costs and circumstances.

The Monitor submits that a hybrid approach here is the most appropriate. Specifically, the Monitor
respectfully submits that the appropriate costs award in these circumstances is:

2 on a solicitor and own client full indemnity basis for the Monitor's legal counsel fees,
plus GST, for its time spent on:

i, drafting and finalizing the Monitor's reply brief filed January 3, 2019
which primarily contained written submissions on 726’s adjournment
applications,

ii. attending the Court sitting on January 10 and 11, 2019, which were
primarily in respect of the repeated adjournment and fresh avidence
applications that 726 advanced on those days; and

ii. negotiating and finalizing the resulting formal Orders arising from the
decisions on January 10 and 11, 2019

{collectively the “Adjournment Costs"); and

b. 50%, on a partial indemnity basis, of the remainding Monitor's professional fees and
Monitor's legal counsel fees attributed to 798's claims and the Contested Camp Asset
Hearings, plus applicable disbursements and GST.

This total amount of costs awarded in favour of the Monitor on the basis of this submission is
$92,390.67, comprised of:

a. $24,866.10, inclusive of GST, for the Adjournment Costs; and

b. $67,524.57, inclusive of GST for the remainder of the costs on a 50% basis
($179,829.55 - $24,866.10 = $135,049.15 x 50%).

In respect of the proceedings on January 10 and 11, 2019, and 726's adjournment and fresh
evidence applications on those days, it is the Monitor's submission that:

a the Contested Camp Asset Hearings were supposed to be heard on December 4-5,
2018, but at the case management conference of November 21, 2018, those dates
were pushed back to January 10-11, 2019 in order to accommodate 726 and its new
counsel. It then asked for further adjournments on January 10-11, 2019 (transcript at
p. 99);

Transcript of Proceedings on January 10, 2019 at p. 98 [TAB A]

b. while 726 may have been partially successful in getting an “adjournment” over night,
from January 10 to January 11, in order to see if two further additional pieces of
evidence could be obtained, the actual reasons for that “adjournment” have to be
considered. The Honourable Mr. Justice Hillier made clear that this was granted not
hecause an adjournment of the hearing of the substaniive Contested Camp Assets
issues was justified, but rather as an exercise of judicial discretion to provide yet
another opportunity for 726 to obtain the evidence it wanted before this Honourable
Court, despite the fact that it had ample time to obtain such evidence. Generally, the
Honourable Mr. Justice Hillier concluded that each of the grounds allegedly justifying
an adjournment were without merit. In particular, the Honourable Mr. Justice Hillier
stated that:
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I, “The parties will be aware that the opportunity that was accorded for 726
to supplement the evidence, was in this Court's assessment, part of a
process for completion and not adjourning the issues surrouinding the
Bonnyville ownership and priority issues separate and apart from the
balance of the matters that are before the Court. As | have stated on
various occasions, the purpose of this hearing was and is, to identify
those claims that were contemplated in the directions given at the
September 6th hearing. That hearing contemplated that there would be
decisions rendered on ownership and priorities. It did not direct or
contemplate any additional need for each respective complainant or
claimant rather, to file applications. All submissions, proof of claim, were
to be based on assertions in affidavits to be filed at the date prescribed.
In the case of 726, extension was granted for further material to be
submitted as 1 will return to in @ moment.”; and

ii. "Based on the concerns that were raised yesterday, | did accommodate
the position of 726 yet again, to allow it to exercise further due diligence.”

Transcript of Proceedings on January 11, 2019 at pp. 11-14 [TAB B]

the reasons advanced by 726 for needing an adjournment and further evidence, which
centred around not realizing until late in process the existence and nature of CWB and
the Monitor's priority claims to the Bonnyville Assets, were rejected by the Honourable
Mr. Justice Hillier, who concluded that 726 ought not have been surprised by the
claims and ought not to have needed additional time, especially since this Honourable
Court had previously accommodated 726 and provided further time to it at the
November 21, 2018 case management conference,

Transcript of Proceedings on January 10, 2019 at pp. 55-62 and 94-89 [TAB A];
Transcript of Proceedings on January 11, 2019 at pp. 11-14 [TAB B]

728 could have taken steps fo get the additional information it sought from CWB and
Mr. McCracken prior to January 10, 2019, but it did not do s0;

Transcript of Proceedings on January 10, 2019 at pp. 94-97 [TAB A},
Transcript of Proceedings on January 11,2019 at p. 14 {TAB B]

the attempt to obtain andfor introduce further evidence from Mr. Roman and Mr.
MeCracken was found by the Honourable Mr. Justice Hillier to be an attempt by 726 10
litigate by installments, which is a form of litigation misconduct by a party;

Transcript of Proceedings on January 11, 2019 at pp. 11 and 15 {TAB B]

as a result of the above, these were unnecessary and avoidable adjournment and fresh
evidence applications brought by 726;

such attempts by 726, even if partially successfully on January 10, 2019, did nothing
but delay, hinder and attempt to confuse the Contested Camp Asset Hearings,

it must be remembered that 726 did not want to proceed with the supstantive hearing
of the Contested Camp Asset hearings on January 10-11, 2019, and due to the
Monitor's counsel falling ill on the afternoon of January 11, 726 did not have o make
any substantive submissions over those two days, and then effectively got another two
months before having to make such submissions. In the interim, they were able to file
a supplemental brief, after having chosen to not originally make any written
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submissions in respéct of the Bonnyville Assets. As the Honourable Mr. Justice Hillier
noted on January 10, 2019, the message from this Honourable Court since September
2018 has been to use the time available to the parties as effectively as possible. 726's
applications on these days did not aliow the parties to make the best of use of available
time possible; and

Transcript of Proceedings on January 10, 2019 at p. 1 [TAB A];

i. 726 unnecessarily prolonged the resolution of the Contested Camp Asset issues,
which in turn further delayed the Monitor’s ability to complete its tasks within the estate
to wind up these proceedings;

Transcript of Proceedings on January 11, 2019 at p. 11 [TAB B]

For the reasons set out above, the Monitor submits that 726 that is guilty of misconduct, albeit not
of a fraudulent or scandalous nature. It attempted to litigate in instaliments and attempted to (and
de facto did) unnecessarily delay the completion of the Contested Camp Asset Hearings as a result
of baseless arguments and failing fo take pre-hearing steps through which it could have obtained
the evidence it sought. Jackpine Forest Products, Trimac Industries and Woeatherford confirm that
such misconduct provides a basis for full indemnity costs, since such conduct ought to be deterred.

In respect of the remainder of the costs, the Monitor submits that 50% of the Monitor's professional
and legal costs is appropriate in light of the circumstances described in paragraph 77 of this brief.

Rather than attempting to determine which column and muliiplier fo use, or trying to adjust for
inflation and other shortcoming within Schedule C, the Monitor is of the view that Justice Jones’
approach in Athabasca Minerals makes the most intuitive and rational sense in these
circumstances.

In that case, again, Justice Jones used a percentage of actual fees incurred approach. He said
that "[i]t just strikes me as contortionist to apply both a multiple of Schedule C column amounts and
an inflation factor, when the object is to arrive at a figure which provides 40% to 50%
indemnification.” Justice Jones also noted that by using this approach that was unnecessary to
adjust for:

a. the complexity of the matters in issue;

b. acompressed time frame;

c.” the number of deponents to be gxamined;
d. the volume of material to review: or

e. inflation,

since these issues are already reflected in the aggregate fees charged by counsel.
This is frue in respect of the Monitor's costs.

Further, there are similarifies hetween this case and Athabasca Minerals. That was a case that
was of relatively complexity and intensity. That case involved a fwo-day application with significant
preparation during a compressed time-frame, a significant amount of materials including extensive
affidavits, transcripts from questioning and responses to undertakings. Five days of reading time
had been allocated fo the judge to review the material. That made that case one where it was
appropriate to award partial indemnity.

Orbis Engineering Field Services v. Taifa Engineering Ltd, 2019 ABQB 592 at para. 12 [TAB 22]
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Many of those circumstances are true in this case as well, plus the additional circumstances set
out in paragraph 76. A percentage of actual fees approach is the most reasonable and appropriate
in the circumstances.

The Monifor submits that there is no reason to be awarded less than 50% of actual fees in the
circumstances of this case, especially since the Monitor is not attempting to seek costs for all costs
that have been incurred as a resuit of its dealings with 726, and since it is the stakeholders that will
effectively suffer any shortfall in the costs awarded against 726.

Overall, the Monitor submits that the hybrid approach set out above is juét, appropriate and
reasonable in the circumstances.

CONCLUSION AND RELIEF SOUGHT

The Monitor respectfully requests that this Honourable Court award it the sum of $92,380.67, or
such further and other amount that it considers reasonable and appropriate, as against 726.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this § & day of October, 2019.

DUNCAN CRAIG LLP

Per:

DARREN R. BIEGANEK Q.C., Q.C/RYAN F.T.
QUINLAN

Counsel for Emst & Young Inc., in its capacity as
Monitor of 667402 Alberta Ltd., 18512398 Alberta
Ltd., 816956 Alberta Ltd., 1371047 Alberta

Ltd., 1919209 Alberta Ltd., and Canada North
Group LP Holdings Ltd., and not in its personal or
corporate capacity
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Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Fdmonton, Alberta
January 10, 2019 Morning Session

The Honourable Mr, Justice Hillier Court of Queen's Bench of Alberta

D.R. Bieganck, Q.C, For the Monitor

R. Quinlan For the Monitor

C.L. Nicholson Tor 726 Group

Z. Han For 726 Group

D. McAllister For 726 Group

C.P. Russell, Q.C. For Canadian Western Bank

B. Smith For Mr. and Ms. Hadfield

S, Chimuk For Great White Sand Tiger Lodging

S. Delblanc For Mr. McCracken

D. Botman Court Clerk

Discussion

THE COURT: Good morning, everyone. Please be seated.

Just before you get started, M. Bieganek, I want fo cover off the -- an aspect of this
fundamentally, We have got a lot of work ahead of us, but I, as a preliminary point, want
1o confirm that all counsel got correspondence from Ms. Hinz that obviously alerted you
that T would hearing this matter.

But equally, if not more importantly, that in review of the materials over the weekend, it
came to my attention {hat my response hed not been forwarded. It was prepared that
night, but it did not get forwarded. It does not change anything as it relates 1o the
substantive positions, but T do regret that you did not get that response as it was prep ared.

The message, as has been the case, since September at least is that the Court wants these

" parties to make as effective use as you can of the fime that is available. And 1 felt that

was important before I get Mr. Bieganek on his feet, and I will allow you to focus us as
best we carl.

Thank you.

MR, BIEGANEK: Thank you, My Lord. Perhaps I'll start with
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1 introductions just so the Court knows the cast of characters.
2
3 Miyself and Mr. Quinlan are here on behalf of the Monitor. -
4 .
5 THE COURT: _ Thank you,
6
7 MR. BIEGANEK: , Mr. McCullough is also here. I anticipate he'll
8 only stay for a portion of the day.
9 .
10 THE COURT: Thank you.
11
12 MR. BIEGANEK: Ms. Nicholson, Ms. Han, and Mr, McAllister
13 are here on behalf of the 726,
14 :
15 THE COURT: Thank you.
i6
17 MR. BIEGANEK: Mr. Russell is here on behalf of Canadian
18 Western Bank. And Ms. Taha from the bank is here, as well. '
19
20 THE COURT: Thank yot.
21
22 MR. BIEGANEK: Mz, Smith - right behind me -- is here for the
23 Hadfields. -
24
25 THE COURT: Thank you.
26 .
27 MR. BIEGANEK: T understand he'll only be hete to deal with the
28  vesting order issue, ' '
29 _
30 Mr. Chimuk js here on behalf of Great White Sand Tiger.
31
32 And M. Delblanc is here on behalf of the McCrackens.
33

34 Ms. Hampton is here on bebalf of Kingdom Properties, but I don't anticipate she'll be
35 making any submissions today. ‘

36

37 THE COURT: ' Thank you,

38

39 MR. BIEGANEK: In terms of the batting order, 1 circulated a

40 note ~ I only received a few comments -- but for ~ we'll start, of course, with the
41 Monitor's application to deal with the slight modification to powers and the vesting order,
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Thank you, My Lord.

THE COURT: Quite so. All right.

And, once again, I apologize, Mr. MoAllister, for not having kept & clipped aﬁenti{;n to
your having me alerted to your points. Thank you very mugch,

So are youready to go?
Submissions by Ms. Nicholson (Adjouwrnment)
MS. NICHOLSON: Good morning, My Lord.

T think Mr. Bieganek has indicated T act, along with Ms. Zao Han at my office and
Mr. McAllister of his own firm up here in Edmonton, on behalf of three applicants,
796 Mode Accommodations Lid, 726 Modular Finance Ltd, and Remote Assct:
Managemment LLC, We refer to these fn the material — these entities throughout as -
collectively as "726 Group" or "726." :

THE COURT: Thanl you.

MS. NICHOLSON: Now, this is an application, My Lord, for an
adiournment of the heating of & number of matters and including the application lately
brought by Canadian Westetn Bank, which I will come {o and which T've addressed in
detail in our brief of argument.

As we stated in our brief, My Lotd, there's a lot at stake with respect to these Bonnyville
issues. Our client, 726, purchased them for $21 milkion, and we say that we continue to
own. And we say that there is no lease in respect of them, which I think iz agreed upon by
everyore.

So this is different case than all of the other three leases, which are also the subject of
these proceedings. That's an important point, and T don't think there's any dispute among
the parties about that. .

So, My Lord, just by way of background, the starting point ~ at least from me -- was my
first attendance by conference call before Your Lordship on an application bere on
November the 21st, 2018, when directions were given by Your Lordship as to the
bringing forward of vatious matters.
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T - as I said, was brand new to the file. I had been retained by 726 and cerfain other
interests, which were engaged in connection with the three leases 1 mentioned which,
ptior to my involvement, had not been registered on behalf of 726 at the PPR.

Tt was this non-registration of the lease -- the leases, the three leases -- and the potential
consequences associated with that, which was the basis of my retainer as co-counsel with
Mr. McAllister, Importantly, the three leases were gramted by 726 to certain limited
partnerships, which did not include the Bonnyville Limited Partnership.

My retainer had nothing to do with the Bonnyville matters. It had only to do with the
leases and the consequences in effect of non-registration of those.

Mr. McAllister continued to have cartiage of the Bonnyville matters. And to our
- knowledge, there was no - ot to my knowledge and to our knowledge, there was no

reason to engage me or that I be engaged in respect of the Bomnyville issues.

Now, when we attended on the ~

THE COURT: CanIjust -
MS. NICHOLSON: Yes My Lord?
THE COURT: -- stop you there because my notes reflected —-

recognizing you were on the phone -- but the distinction that was being made was that
M. McAllister was and would continue to be involved in respect of ownership issues and
that you were involved in priority matters.

That was the distinction that T took away from your involvement. I did notknow exactly
how that was going to work - welcome to the file - but that is the distinction that I
undetstood was being made, not Bonnyville versus the three leases.

MS. NICHOLSON: Sure. And I don't think that that's necessarily
wrong. 1had trouble hearing on that telephone call, youmay remember. -

THE COURT: Yes.

MS. NICHOLSON: And I was about to get to some of the things that

I didn't hiear and that T heard were said.

But the battom line is Bonnyviile is, in effect, an qmership issue. And so that's how we
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envisioned it. That was the point.

THE COURT: | Right.

MS. NICHOLSON: And so Mr. McAllister was continuing to deal

with the ownership issue, That's really the point, and that's not incongistent with what
was said to you.

THE COURT: Okay.

MS. NICHOLSON: So anyway, back to that conference call - ot the

appearance where I was o the conference call.

So T recall that application enguiring of Mr. Bieganck as to whether the Monitor had filed
an application respecting the various mattets that were to be addressed by the Court at the

hearing.

And as I said, 1 could not hear well on that call, so T don't know what Mr. Bieganek's
response was. But Mr. McAllister advised me that he understood Mr. Bieganek fo say
that there had been an omnibus application filed by the Moenitor, putting all the matiers
that were the subject of a hearing before the Court. So that is, at Jeast, Mr. McAllister's
understanding,

Now, on behalf of 726, I sought at that application and was granted leave to file an
application by Your Lordship on behalf of 726, together with further affidavit evidence.
The desire of the Court at that time -~ and it continues to be - to advance these matters, as
you have rightly pointed ouf, as quickly and efficiently, and to uge the Coul's time as
efficiently as possible to minimize cost to the estate, as always is the objective in these
receivership proceedings with which I have much familiatity -- not these particular ones

but, in general, in the practice of insolvency. '

Now, there's a huge amount of water at that time under the bridge when I stepped in as
co-counsel. .And so we work under tremendous time pressures with Mr. McAllister and
our office to file that application and the affidavit within less than the seven days that we
were given to do that.

So prior to filing that application, which we did on November the 28th, we had - and
enquities had been made by Mr. McAllister of Ms, ~ of the Monitot's counsel as to the
position the Monitor was faking with respect to the Boanyville assets. And as 1 said,
those Bonnyville agsets did fiot involve a lease. '
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Now, from the briefs, My Lord, you may tecall that for those Bonnyville assets, the
evidence is that 726 purchased the Bonnyville assets or at least certain of them — we say

the fulsome total of the assets, and there's some dispute about what cxactly was

purchased -- but we purchased them for 21 million.

And then pursuant to the Bonnyville Limited Parinership Agreement, 726 provided them
to the Bonnyville Limited Partnership where they were to continue to have been owned
by 726 uatil such time ag certain distributions totaling 28 million were paid to each of the
partners under that Limited Partnership Agreement.

And if — My Lord, if T could ture you to that now, that Limited Partnership Agreement is

" at Fxhibit D-16 to the crogs-examination of Mr. McCracken,

THE COURT: , Give me a minute because it is in a box.

Madam Clerk, if you can help me ...

Tt is in what tab of M. MecCracken's trangeript?

MR. BIEGANEK: Tt would be tab 20. Tes tab 20 of the exhibit
hinder.

THE COURT: © Thank you very much.

MS. NICHOLSON: _ Thank you.

At page 9 of that document, My Lord, Article 14 sefs out the commitments by the
partners, and you can see that, I guess, page 1 is an approptiate starting place, where this
s called an "Amended and Restated Bonnyville Lodge Limited Partnership Agreement,"
dated December 10th, 2014, and it says: (as read) '

As amended and as stated on —
And then the blank day: (as read)

. of 2015, the parties being Bonnyville Lodge GP Lid. '

So that's Bonnyville Greneral Partnership, but if T call it the GP or Bonnyville GP -

THE COURT: Sorry. Are youreading from the front of this, or

vou ont Article 147
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MS. NICHOLSON:

to —
THE COURT:
MS. NICHOLSON:
THE COURT:
MS. NICHOLSON:
THE COURT:

MS. NICHOLSON:
partner --

THE COURT:

MS. NICHOLSON:

29

I was on page 1. I'm sorry. I just went back

Okay. I'was at page 14.

Yes.

8o take me back. Iam at -

So let's go to page 1.

Yes. Okay. Itisblank. Iundesstand.

It's blank. And the parties are the general

Yea.

-~ Bonnyville General Partnier, Canada North

Group LP Holdings Ltd. — if T call that "CNG" throughout these proceedings, that's to
whom Tl be referring - and 726 Mode Accommodations as "726." Those are the

partners of this general partnership.

THE COURT:

MS. NICHOLSON:

M-hm.

And now, taking Your Lordship to page 9 at

paragraph - Article 14, This article explains the commitments of the two partners --
comtmitments of CNG - and then 14.2, it gives the commitments of 726.

And you'll see that for CNG, it says under 14.1: (as read)

CNG ghall provide the following to the parﬁiershjp.

And it is to provide certain things, but (b) says: (as read)

The land owned by CNG or an affiliate for a term, beginning the
effective date, until such time as an aggregate profit disiribution equal to

28 million has beeg paid.

So CNG is, in effect, providing to the partnership its land. And 14.2 explaing that 726 -
its contribution as a partner to this partnership is to provide the equipment that's set out in
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paragraph 14,2(b). And that Is, in effect, the Bonnyville equipment. Okay.
And it's to do that for the period: (as read)
Until the parinership have made distributions of 20 million to 726 -

Which was, incidentally, the amount that 726 paid to buy the stuff originally minus the
GST. So 21 million was the total amount paid; 1 miflion of that was GST; $20 million
was the actual purchase price.

And they were also to pay $8 million to receive digtributions from the partnership of that
or their 8. So the total - the concept is CNG provides its land for use by the partnership
until such time as $28 million in distributions have been received, according to this
formula - 20 and 8 - at which time CNG is to deliver -- transfer the title of the land to
the partnership.

Similarly, 726 is to do essentially the same thing. It is to pay — it is to deliver the
equipment, and then those distributions are made — $20 million pursuant to this - its
obligation, then, is to transfer -~ convey the equipment to the partnership. Until those
things are met, the — CNG continues fo own its land, and 726 continues to own the
Bonnyville assets. :

Now, this arrangement is different than the other arrangements because the other
arrangements have leases. Sa ail of the other Litnited Partnership Agreements don't have
this provision business, but they refer to leases. :

And also of interest, My Lord, if T could take you to page 18 of this document, Article 20,
which deals with dissolution, 20.1(b) explains how the partnership can be dissolved at
page 18. _ : :

THE COURT: 1 have it.

MS. NICHOLSON: And interestingly enough, My Lord, as I

mentioned, this is the amended and misstated agreement. ‘What was the Bonnyville
agreement? What's new?

One of the things that's new in the amendment and our statement of this agreement is
Article 20.1(b). This 20.1(b) is different than we see in the other agreements. As I said,
ihe other ones dealt with leases, and we see paragtaph (a) deals with leases, but paragraph
(b) was added to cover the concept that ay assets that a limited partner ot its affiliates or
(INDISCERNIBLE) has confributed to the partners shall be distributed to that on 90 days'
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notice,

So the idea is each maintains its ownership - one of the land, the other of the assets ~- and
to the extent they want to dissolve it, they can rely on paragraph (b) 1o give notice and
come and remove their assets. So that's what I say are the maferial terms of the
Bonnyville Limited Parinership Agreement that differs from the other three that involve
leases.

Now, My Lord, when Mr. McAllister enquired of the Monitor as to what the position of
the Monitor was with respect to the Bonnyville assets, the Monitor referved the parties
essentially to the Seventeenth Report that they had filed.

Now, that was filed on September 10th, 2018, and if Your Lordship could pull that up -

THE COURT: Not easily.

MR. BIEGANEK 1 can -

THE COURT: Is it part of your documents thal —

MR. BIEGANEK : T didn't include it, but I haﬁe my -- you can have
nty copy here if you'd like, My Lord. Tl take ny --

THE COURT: T am a bit concerned to be taking the Monitor's
copy.

MR. BIEGANEK T've taken out any flags of notes.

THE COURT: Oh, I did not mean it that way. I just meant that,

while the Court has got to have complete copy at some point of all of this stuff, T could
not bring everything,

MR. BIEGANEK. 1 app_reciate that, If you want to look at -
THE COURT: I might take Mr. Russell's copy.
MR. RUSSELL: My Lord, T was going to offer it. 1 suspect that

M. Bieganek's going to be more in a dogfight with Mas. Nicholson than T will on this
point.

TIHE COURT: Thank you, You make sute, Madam Clerk, that
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-that gets back to Mr. Russell.

THE COURT CLERK; Yes, Sit.

MS. NICHOLSON: Thank you, Mr. Russell.

So at paragraph 23, the Monitor addresses its position with respeet to 726 and that
Bonnyville issue. And it says that it's considered the comments and has advised 726 that
the Monitor does not anticipate challenging 726's ownership claim in respect of the
claimed assets on the Bonnyville campsite. And they go on to make it clear that unless
there's a material change in relation to the information or the documents that come to
light that alter the acouracy and/or legitimacy of the information obtained in the review

today.

So that's what they say. And in paragraph 24, they go on fo say, as we've already
discussed, that it doesnt appear that there was lease between 726 and the applicable
Bonnyville LP. And, as such, the Monitor doesn't anticipate at this time making any
priority claim in respect of the 726 dorms at the Bonnyville camp if that ownership claim
is accepted by the Court, again, subject to further material or documents being recelved
by the Moniior.

So that's their position. At paragraph 37, they go on fo talk under a heading which says
"Priority Dispute between 726 and 185." They say that they obtained personal property
regisiry searches in respect of these camps, and they talk here about Peace River,
Wandering River, and Kilometre. There's no mention undes this "Priority Dispute" about
Bannyville under the heading "Priority Dispute.”

So there, we're talking about the three entities in respect of which there are leases. And
they indicate in those paragraphs - 37 ~ there that there were all pack security
registrations from the LPs in favour of - they say - 185. We've called that entity "CNC"
throughout.

So they say that they found that. And then they go on in paragraph 38 to talk about the
indebtedness, as they understand it from the records that they have, regarding those three
entities, again not in respect of Bonnyville. '

* Paragraph 39 is important here because it states that the Moniter has been provided with

general security agreements executed by CNC by its registered office counsel, that they
will share with 726 and CWB, and that coples of those GSAs are attached as Schedule C

to this repott.
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90 we tarn to Schedule C. 'We see here three ~-

1
2
3 THE COURT: - Just give me a minute. 1 do not have it tabbed,
4 S0 ... '
5
6 MS. NICHOLSON: Okay. It starts with "General Security
7 Agreement between Kilometre 147 LP and Canada North Camps" about halfway through,
8 I'd say.
9

10 THE COURT: I have Schedule C.

11

12 MS. NICHOLSON: Thark you

13

14 And the first document there is a "General Security Agreement," made March 29th, 2017,

15 between Kilometre 147 LP by its general partner ~ Kilometre 147 GP Lid. -~ and Canada.

16 North Camps Inec.

17

18 Tf we keep going in that schedule, we will see another security agreement, this one with

19 Peace River Lodge, dated the same date, and with CNC, again.

20

21 The final General Security Agreement that we'll see in Schedule C is that with Wandering
22 River Lodge LP by its general partner -- Wandering River Lodge GP - and Canada North
23 Camps Ine., again dated March 29th, 2017.

24
25 Now, these documents were also marked as Exhibits I, N, and T to the affidavit of
26 Mr. Roman on October the 2nd. Because that's what we questioned about, so I just want

27 to bridge you from this Monjtor's report into the -~ what was cross-examined on. That's
28 all T'm mentioning it for,

29

30 So the bottom line hete, though, and the point I'm making i3 that no GSA. in respect of
31 Bonnyville is provided in these materials.

32

33 And if we, then, turn to paragraph 40, we see of the Monitor's report -- Seventeenth
34 Report - it just goes on to talk, again, about the leases and that the lease agr eements wete
35 never registered at the PPR 5726, That's what they say.

36

37 Now, this is on page 15 of the report itself, paragraph 40. So paragraph — no -- since
38 then, of course, those leases have been now registered. And if we turn now to
35 paragraph 49 - -

40

41 THE COURT: That is November 28th - those registrations, as
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I understood?
MS, NICHOLSON: That's correct, My Lord.
THE COUR'Y: ' Go ahead.
MS. NICHOLSON: If you lock at paragraph 49 under the heading

11\

w726 Dorms," the Monitor just repeats, essentially, that the Monitor does not anticipate
challenging 726's ownership claim in respect of the assets claimed by it, located at the
Bonnyville camp,

And then, there is also the next report of the Monitor, the Monttor's Bighteenth Repott.

That was filed October 11th, 2018. And there's just a couple of paragraphs that I wanted
to point out to Your Lordship.
Paragraph - oh, we probably don't have tﬁat.

THE COURT: That is correct.

UNIDENTIFIED SPEAKER: NordoL

MR, RUSSELL: My Lord, T'l volunteer mine again.

THE COURT: I am grateful.

MS. NICHOLSON: Theank you.

THE COURT: Go ahead.

MS. NICHOLSON: Tf you, My Lotd, turn to paragraph 36 - well,

just above that is the heading "726 Propesty Claim,” and it's just respecting the priotity to
the 726 claim.

This section outlines information and work that the Monitor has done, essentially
concluding, on the following page at the boitom of paragraph 39, with a statement that
until ~ that they want to question -- they've been instructed to question Mr. McCracken.
And ungil such time as questioning is complete, the Monitor is not in a position to finalize
its report, and the matter's not in a position to propetly be heatd or addressed.

And they go on at the next — paragraph 44 there to say that they are providing no opinion.

And they're in the process of providing an opinion to Monitor with respect to the validity




W oo =1 G A W b =

35

and enforceability of the claims and any priority issues. And they likely can't complete
that until the questioning of the affiant, Paul McCracken, has been completed. And it
says these issues, as well, will need to be addressed at that time.

So it's against that — so they're looking essentially - they need more time before they can
-~ T may need more time; they need more information before they can figure out their
position. That's what they'te, what they're saying,

Now, if's against this backdrop, My Lord, that 726 filed its application on November
the 28th. And I can take Your Lordship to that application,

THE COURT: That I do have.

Do you want to deal with the amended one or the original? I have got the amended in
front of me is all, ‘

MS. NICHOLSON: _ Well, that's fine. We can use that, My Lord.
THE COURT: : So let us use that.

MS, NICHOLSON: No. Let's use that. Nothing turmns on that —
THE COURT: | Okay.

MS. NICHOL.SON: -~ 111, this regard.

So the first point is about setting -- paragraph 1 sefs a number of definitions for ~ and
we'll get to that.

But paragraph 2 deals with the Bonnyville issue about ownership. And it's important here
to note that the request is for an otder that declares that the Bonnyville equipment — the
Bonnyville ancillary equipment and the Peace — and the Bonnyville ancillary equipment
is owned by 726 cssentially. There's also refetence to Peace and Kilometres, as well.

But with respect to Bonnyville, which is what we're talling about here, we asked for a
declaration that it is owned by 726, That's it. That's all there is in the application about
Bonnyville, And this is important to point out because the brief of the Monitor
incorrectly suggests otherwise at page - at east could be construed to mcorrectly indicate
otherwise at paragraph 88 of their brief,

They set the issues here in paragraph 88, and they say the 726 group is claiming
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ownership of or priority to everything at Bonmyville in paragraph 88. And the point here
- they do say "or priority." I just - the polnt is we ate claiming ownership, but we are
not claiming relief in respect of a declaration that we have prior security ot n respect of

36

the priotity issue. We're not seeking a determination of that. That's the point.

And, My Lord -

THE COURT:

But if asked, you would certainly acknowledge

that that ought to be subsumed in a defermination by this Court trying to sort out the
various claims affecting 726 that — as your brief comes to address, that if I do not have

ownership, I have got to have priority. Right?

MS. NICHOLSON:
THE COURT:
MS, NICIIOLSON:
THE COURT:
MS. NICHOLSON:
THE COURT:
MS. NICHOLSON:
THE COURT:
MS. NICHOLSON:
THE COURT:
MS, NICHOLSON:
THE COURT:
MS. NICHOLSON:

THE CQURT:

No. I mean, our issue is that we own it outtight.

I realize -~

Yes.

-~ but if you do not ...

Well, if we don't own it, I -
Sorj:y. No. That is a poor characterization,
No.

Tagree. I am with you
Okay. You're with me.
Sorry. Yes.

Okay. No problem.

Yes.

So now it we turn to --

But to better characierize what was running

through my mind, even if you own if, you still have to establish priority.
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1 MS. NICHOLSON: If we own it, we need to establish that there is

2 no e~ '

3

4 THE COURT: Just another way of putting it.

5

6 MS. NICHOLSON: —~that we own it --

7

8 THE COURT: Right.

9
10 MS. NICHOLSON: - outright-- that we own it outright.
11

12 And if another claimant seeks to suggest that it has security over it, that claimant would
13 need to prove it up, which is what Mr. -- CWB is now brought forward their application,
14 which we've asked them to do,

15

16 We say we own it. We say, please, please, if you are making assertions about our
17 ownership claim, please bring forward any claims you have about priority or about
18 secutity.

19

20 THE COURT: _ 1see. Okay.

21 '

22 MS, NICHOLSON: Okay. And that's why we say, we didnt

23 advance that, We didn't put that in issue, and we said if you intend -~ if the intention is
24 that that be addressed, that somebody needs to advance it in order that the matter can be
25 properly before the Court, and so that we can propetly have a hearing about that.

26 :

27 And so Mr. Russell and his client acceded to that and ~- for which we are pleased, And
28 the only part about us not being pleased in that regard is that we've asked for an

29 adjournment now that it is properly before the Court; so that we can cross-examine with
30 tespect to it, now that we have notice of the application; so that we can adduce evidence
31 to meet the case that Mr. Russell hag now advanced, which is now that we have notice of
32 i, An application aftet the cross-examinations ocous, after all of the issues we thought
33 were before -- that we wete addressing on the cross-examination had been addressed. We

34 thought all of that had happened, but now we learn during the cross~examination that that
35 wag not the case, that they had this in mind. And now that they've advanced it - they've
36 now advanced it. T¢'s just after all the cross-examinations had taken place.

37

38 S0 now, the Coutt has before it an application, in respect of which we, 726, are affected
39 and wish fo crogs-examine, take evidence. And I'l go info exactly why that is, and what
40 - exactly we need to find out, and why it's imperative. Okay? '

41 '
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So back to our application. We also, you will see, address in paragraph 3 the lease - the
GSAs respecting the leased equipment. Important, again, as 1 said, because we're not
addressing in this provision - seeking relief about the GSAs the Bonnyville GSA. It's not
been raised with us. We've never heard about it. Tt is not in a Monitor's report at the time
that we file out application.

So we, 726, are secking relief in respect of the GSAs that are in favour of CNC not in
relation to Bonnyville because we don't know about that. So the Bonnyville CNC GSA is
not the subject of our application. ‘

Now if T can turn Your Lordship to paragraphs 12 and 13 of our brief, T think this fairly
roflects what you were referring to eatlier, My Lord, which is that the spirit of what was
intended back in September when the original order was made, was for everyone to bring
forward their claims and seek appropriate relief. And that is also - and with respect to
paragraph 13, it references Ms. Taba's affidavit, which states that the CWB needed to see
the affidavits filed by 726 and others before advising its position.

And so it did that; it got the benefit of that evidence; and now it's filed this application.
T's 1ot — it's consistent, in effect, that the CWB has done what it said it was going to do.
It's just that it's now filed its application after it got the benefit of certain evidence upon
which it now relies in bringing its application.

Now, if Your Lordship turns to patagraph 15 of our brief, it was during that
cross-examination of Mr. Roman, which took place here in Edmonton on the third day in
which we had all been together for cross-examinations of Mr. MeCracken and
Mr, Roman, that the Monitor and CWB hinted af. this idea that CWB intended to argue
that it holds this lingering security interest i the Bonnyville assets, which 726 claims to
OWIL

So at this time, My Lord, at paragraph 17 of our brief, we say that we were concerned that
CWB and the Monitor were purported to argue issues that were not before the Court, and
that there hadn't been an application setfing out those issues, and, therefore, no notice of
those issues had been provided to 726. And as a result, 726 had not been purported an
opportunity to cross-examine the witoesses or supply supplemental evidence to support its
position.

And two undertakings were requested at that application -- sorry - &t those
cross-examinations. A number of undertakings were requested. And they include two of
them, which are the subject of the Monitor's and CWB's brief -- or are addressed there --
are in respect of which 726 refused to answer. They were taken under advisement

originally, and then they were ultimately refused. '
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And one of — and the reason they were refused, in part, was on the ground of relevance
and privilege. So what were those questions? The questions wete 10 provide any PPS4
gearches from Stikeman Elliott's file and to review the Stikeman file for any
correspondence to CWB asking them — CWB - fo waive the GSA. with respect to the
Bonayville equipment, ag in -- like a no-interest letier that they were looking on the file to
receive.

And at that time, this was not in issue insofar as Mr. Russell had not yet filed any
application in respect of this. So he's seeking information to purport to support an
application about him - his client continuing to have sectrity over the assets.

Remember, 726 purchased the assefs for $21 milion. The claim by CWB - in iis
application that we're looking to have adjourned, among other things -- is that their
security attached and continued to attach to this equipment when -- by the fime it was
putchased by my client. So they say, we had security on it at the outset, and our security
continued on. And when you banght it, you didn't buy it free and clear of our security.
That's what they're arguing, and that's what their application is about.

And that's why they were asking these questions. And thaf's because there was 1o
application in front of Yeur Lordship or before the Court, which drives the relevance of
questions on ctoss-examination at that time. Only our application was before the Court,
and this was not. So we objected.

And my fiiends say now, well, we ought to have an adverse inference drawn against us -
that's what the brief say - for failing to answer those questions. So we'd dispute that
that's the proper assertion or fair, especially in the circumstances.

Now, are they relevant questions now, My Lord? I believe they are. They ate certainly
relevant. And you will recall one of the things we wrote to Your Lordship about that -
unfortunately, we didn't get your response on until more recently but for which we now
thank you -~ is this issue of those undertakings. So that was also part and parcel about
what was a concern, ought they to -- ought we to be requited to answer those undertakings

 in the absence of any applcation before the Court putting those issues in relevance to the

Court,

And now we file the application, so we appreciate that those undertakings are now
relevant to what CWB is seeking, And subject to privilege, it would be our intention to
respond to those, now that we've got the application, as part of dealing with and eliciting
other evidence that I'll gei to.
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So, My Lord, immediately following these erogs-examinations, what we did was we wrote
to counsel becanse we were very concerned that, for the first time, we had heard that a
new claim was being asserted by CWB. That we hadn't heard about, that was not on the
record, that had not been filed.

And so I don't know if Your Lordship had an oppottunity to review the affidavit of
Balmara Machenova (phonetic) from our office, which kind of just outlined our request in
the circumstances and the urgent circumstances, please, we can't answer these
undertakings because it's not relevant. But to the extent that you wish to bring this
190 forward, please do so, so that we can consider everything and bring everything forward.

Woee -3 Oy L B W R

11 And we can, in a fair way, bring forward and introduce our evidence and -- to have the
S 12 issues dealt with. So that's what we asked.

13

14 And finally, CWB acceded to our request, and they filed this application after the

15 cross-examinations were in and just before our briefs were due. So...

16

17 Now, if you turn to paragraph 15, My Lord, of the Monitor's brief. Page 15 - I'm sorry -
i8 paragraphs 92, thete's a reference here because I think you need to understand the factual

19 _- that some of the facts and the related law that are engaged as you consider this
20 adjournment request.
21

22 So if you turn to paragraph 92, paragraphs 92 through 103 set out the position, which is
23 the subject of CWR's late-filed application. Okay. So we recefved this brief before CWB
24 filed its application. So we have Mr, Bieganek arguing about matters in this brief which
25 ate not the subject of an application and are not properly before the Court.

27 S0~

28 :

29 MR. BIEGANEK: I hesitate to inferrupt my friend, but the
30 application was filed December 12th.

31

32 THE COURT: - Right.

33 '

34 MR, BIEGANEK: This brief is December 17th.

35 : '

36 MS. NICHOLSON: Okay. I'm sorry. 1 apologize for that,
37 '

38 What we are dealing with, though, is we are dealing with -~ for clarily, we are dealing
39 with the filing of the application after the evidence is in. That's the important patt, and
40 TI'm sorry. Tmisstated. Thank you for clatifying. '

41
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1 So we've getting arguments in from paragraphs 92 through 103 on pbints that we have not
2 had the benefit to adduce svidetice on.

3 |
4 S0 if we turn fo paragraph 30 — paragraph 30(6), where what my fiiends argue -~ the
5 Monitor is saying under the PPSA is that where goods are sold or leased by the buyer that
6 that buyer takes free of any secured interest perfected in their Section 25 if the buyer
7 bought or leased the goods without knowledge of the security interest and the goods were
3 not described by serial number.
9

10 So fhis is an argument ~ these facts, Le. without knowledge of security interest -~ are NOW"

11 engaged by the CWB application and by the legal test here that's set out.

13 And the Monitor goes on - up to patagraph 1035 - to argue all about the matters that
14 were just lately filed by CWB. And here, we have the Monitor pursuing the

15 cross-examination of the wiiness to obtain answers on questions, which relate to matters
16 that haven't been disclosed at that time to 726 because there's no application before the
17 Coutt at the fime of the cross-examinations.

18

19 So Mz, Bieganek got some -~ got an opportunity to examine our client, Mr. Roman, and
20 seek admissions about what he wanted or what he had in mind to support his position that
21 the buyer, our client, had knowledge of the secured interest, that is CWB's security
22 interest at the time we purchased.

24 THE COURT: I know it would be difficult to avoid — and
25 M. Russell alludes to it - as to where the dust-up may be most profoundly.

26 '

27 I think it is really important that there be a distinction between seeking of certain
28 information that would support a particular position and the seeking of information which
29 allows the Monitor to determine what issues need to be decided by the Court.

30

31 There ig a distinction there. And I would ask you to just stand back a little bit from the
32 advocacy with Mr. Bieganek, and recognize that his role is not to advance Mr. Russell's
33 position, but to advance to the Court what it is that his assessment is on the evidence that
34 is provided.

35 .

36 MS. NICHOLSON: My Lord, I would normally entirely agree with
37 you. And that's maybe part of the challenge that we have a little bit here because we have
38 the Monitor acting now as an advocate. Right? It is agserting on behalf of CNC that it's
39 I mean, that's — it i§ ~-

40 7

41 THE COURT: ‘ That is his entity, That is its —
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MS. NICHOLSON: Fxactly, Bxactly. So it is kind of now in the
fray in -~ and as a litigant now.

And so we've got a little bit of a tension as to - you know, that's the Monitor saying that's
my job is to look after the estate, bring as much into the estate as possible. And to the
extent that there are improper claims or to the extent that the estate needs to assert rights,
we will do such things in order to protect the estate.

So it's - I'm not at all taking issue with the Monitor doing that.
THE COURT: Olay.
MS. NICHOLSON: Tt's just that it is, in fact, doing thai, which is not

always the case. Sometimes the Monitor, perhaps, is more neutral, but right now, it is
acting to assert the ~ :

THE COURT: ‘Well, would it be fair to say that the Monitor
wag more neutral in its Seventeenth Report —

MS. NICHOLSON: Yes.

THE COURT: - but then obtained information, which obliged,

from its perspective, at least, that there be an advocacy on behalf of CNC.

MS., NICHOLSON: I think that's totally fair, which is what I was
going to say, which is what seems to have happened is that the Monitor's position has
changed, you know, mid~course, based on information that it's received. And there's
nothing ~ ’

THE COURT: Wel, T do not kuow if that is a little bit
overstating it.

MS. NICHOLSON:  Well -

THE COURT: The description is faitly neutral. We do not

know. We do not have enough informatio,

MS. NICHOLSON: - well, T want to say mid-course, but it - I'm
saying, it's perhaps neutral, as you say, and then it becomes more engaged. And thaf's -
that is not & ~ I'm not making a complaint about that, That's - it's doing its job --
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:1z TIE COURT: | It is ali right.

j MS. NICHOLSON: — and that's really important, too ~-

g THE COURT: Okay.

Z; MS. NICHOLS ON: -~ becanse T want to gim it its fair due for doing

9 #3 job. But the thing is, it can't do that job, in our respectfil submission, at the expense of
10 the parties' interests. -
11
12 And so that in the event that it does come to a view that it needs to make assertions on
13 behalf of the estate, then it, then, needs to bring before the Court its applications in the
14 normal way that a litigent in effectively (sic) does. It is - albeit, it is the Court's officer,
15 but it does 1ot - because of that - mean that this Court doesn't ensure that matters - that
16 it has before it applications that give it the grounding in which to make decisions.
17
18 Because now, we say, you have before you the application by 726 about the Bonnyville

19 equipment -- ownership, Younow have a claim by CWB about security in respect of that.
20 That's excellent. Now, that matter can be heard, And the Monitor, now, in its brief
21 begins now to take different positions.

22

23 So it seems to be suggesting that 726 owns -~ pardon me, 726 - the limited partner --
24 Bonnyville Limited Partnership owns those assets. So it's now saying that certain of the
25 assets — the majority of the Bonnyville assets — are owned by the limited partnership
26 under this Limited Partnership Agreement.

27 :
28 Because youll recall we can -- my client provided those assets under the Limited

29 Partnership Agreement to the partnership, so we provided those assets to the partnership.
30 And Mr, Bicganek and the Monitor ate now saying that that was a securify arrangement,
31 that was a conditional sale; and that is, effectively, title transfer to the LP af that tirme.

32

33 And so that, My Lord, is a - something that is not currently before you. So, like, there is
34 only our request that we be granted a declaration that we own it. We don't have the
35 corollary to that - their assertion ~ but 726 owns it -- ot pardon me -- the LP owns it. We
36 don't have anyone asserting that the LP owns it.

37

38 And so it's the - so that is not being advanced, and so that's -

39 '

40 THE COURT: Sorry. Not being advanced when? You say that

41 today?
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MS. NICHOLSON:

THE COURT:
all right, so who owns this property?

MS. NICHOLSON:
owned by our client.

THE COURT:
MS. NICHOLSON:

THE COURT:
valid claim.

MES. NICHOLSON:
THE COURT:

MS. NICHOLSON:
that application if it's not -

THE COURT:
MS. NICHOLSON:

THE COURT:

44

I - there's no application for a declaration.

Right. But the Court has got 2 live issue as to,

Well, it has a Jive issue as to Bonnyville being

Right,
Yes.

And so it has got to determine whether that is a

Exactly.
Okay.

So it would presumably, like, I guess, dismiss

_Well, it may not -- that is — yes.

Right. And so -

Tn order to determine that, it has got to establish,

well, ig there anybody else that has a beffet claim or, you know, is the proper ownet?
That is the only in which you can determine ownetship is to assess on all of the evidence
what claims there are — erystallized, competing. I do not think that really matiers.

It is what is the position, as well. Is 726 iruly the owner?

MS. NICHOLSON:

THE COURT:

MS. NICHOLSON:

Yes. Yes, My Lord. Iagree with that.
Okay.

But if we turn to the security claims -- so the

ownership issue, as you rightly point out, is does our client own it?




45

1 THE COURT: Right.
2 :
3 MS. NICHOLSON: _ And 1 guess my friend is arguing that it does
4 not; and 726 -- pardon me -- the LP owns it; and that there's a security claim in respect of
5 it. [think that's its position, which is contrary, incidentally, to what it said in its briefin
6 its Monitor's report, but it had a caveat on that. It never locked down and promised that it
7 would never raise other issues.
8 ) o
9 THE COURT: ' Right.
10
11 MS. NICHOLSON: So anyway, I'm just pointing that out.
12
i3 Now, we also — and on the security claims, we have CWB now having advanced its
14 application. But the important thing s, is remember that only the GSAs from CNC,
15 relating to the leases and not Bonnyville, are In evidence.
16
17 And if we look at — turn to paragraph 90(b) of the brief of the Monitor, here we have the
18 Monitor saying that if 726 -- so this is an alternaiive argument. So if we win and we did
19 acquire the Bonriyville assets, they now say, Are those assets nevertheless subject to the
20 secutity interest of CNC for debts due and owing to it by Bonnyville LE?
21
22 - Sothe issue there is they are secking now, it seems, a determination about that issue -- the
23 validity of the CNC GSA granted by Bonnyville LP. But the problem is, to my
24 knowledge, that document and that issue - well, that issue is not before the Court, nor is
25 that - even that docurnent in evidence.
26
27 So we have a request for relief about - that affects my client from the Monitor for relief
28 in respect -- claiming that that security -- some security - I haven't seen that document --
29 the CNC secutity in respect of Bonnyville granted by the Bonnyville LP in favour of CNC
30 that that is valid. But T haven't seen that document, and T haven't seen that applieation.
31 .
32 So if that is a desire on the part of the Monitor to bring thet issue forward, then T think it
33 should be brought forward, And I think that it shouid be heatd, together with all of these
34 applications, which is all of the matters dealing with Bonnyville, we say ~ ownership and
35 security - ought to be adjourned, so that these matters can all come forward and be dealt
36 with.
37 :
38 Now, if you turn to why that is ~ I'll just in our brief, we set out the kinds of questions
39 that we would like to ask and that we would need answers to, now that we have the CWB
40 application before us. If you -~ it's page 10, paragraph 34(a).

41
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Here we say that — and actually before we go there, let's turn to the CWB brief because
the C'WD brief that was filed on December the 20th, it echoes the position of the Monitor
in large part at paragraph 5. It says it concurs with the analysis of the Monitor. And then
at page - at paragraph 6, it states its position, which we are ~- explain and talk about
already, that it claims that it has this security interest -- even ' my client owns it, it has a
secured interest in the equipment. ‘That's what it says. It carries forward.

And it now - and it points to Section 28. It also refers to Section 30, which the Monitor
referced to, but Section 28 talks about collateral -- where collateral is dealt with or
otherwise gives rise to posting the security irterest, it says: "Continues in the collateral
unless the secured party expressly or implyably (sic}) to be authorized to deal."

S0 this is exactly the kind of question that was contemplated by the undertaking request
that was refused because it wast't relovant at the time, but now that the application is filed
is now relevant and before the Court. And now, we need to adduce evidence on - from
CWB, cross-examine its witness -~ to determine whether -- and ask questions around
whether it expressly ot implyably awthorized that deal..

We also need to address the question that both the Monitor and Mr. Russell for CWB
raise, which is whether the goods wete sold in the ordinary course of business of the
gelier. '

Novir, the seller under the bill of sale was CNC. Now, whether ot not -~ when we came

. forward and brought our application, we were under the impression this was not going to

be an issue. In general, we understood there was a reservation. But having said that, we
were not focused on adducing evidence with respect to whether it was -~ whether actually
ONC - which is on a bill of sale - whether they were the actual seller.

We'd like to agk Mr. McCracken mote about whether CNC was an agent under that bill of
sale, whether it was actually the seller, because and whether or not -- because we do
fow — oh account of this application having been brought, we've now got information and
searched out information that we would Hke to put in evidence that deals with other
transactions that CNC or the company in which ~ into which was amalgamated into,
whether that company did - or that company did other transactions that were similar to
this big transaction for $20 million.

o our -- we need to probe, for the Court's benefit, whether or not this was made in the
ordinary course. Who actually sold it? It now really matters. [t matters in what capacity
ONC acted. Tt now really matters what - whether the sale was in ihe ordinaty course. So
we need to probe into that for the Courtt's benefit, so that it can have before it the
information it needs in order to decide this,
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Now, paragraph § of the CWB brief says that we have the onus of establishing that CWB
expressly or implyably authotized the sale of the Bonmyville equipmeni, And what we
say is if that's the case, we really would — we really do need the opporfunity to fairly
attempt to meet that orius, which is what Mr. Russe]l has told us we need to do. '

And we just haven't had that chance. We haven't had that chance to ask the witness, and
that's something we refer to in paragraphs 34(c) of our brief. We say we'd like to
cross-examine Jessie Taha and Mr. McCracken, as to whether CWB released the security
interest including -- and other things.

Now, M, Bieganek also, in his brief, refers to in paragraph 97 some evidence that he got
relating to ~— from Mr. Roman about financial statements because he is now arguing in
this brief that 726 had knowledge of the security interest.

So we need an opportunity - I just want to pull up those financial statements which are
exthibited. These are — were answers - partly answers to undertaking of Mr. Roman, and
they are at tab B to undertaking number 1 -- transfers of questioning held in respect of ~-
Mr. Roman.

Do you have that, My Lord?

THE COURT: Madam Clerk, T am going to need the other
binde.

MS. NICI—IOLSO&: If you, My Lord, tutr to ~— it's tab 2(B).

These are the financial statements that Mr, Roman, the representative of my client, put ~-
deliver by way of answering undertakings,

THE COURT: [ am quite familiar with them. I am just not
finding them yet.

MS. NICHOLSON: Okay.

THE COURT: I thought they were in the binder that the clerk

provided to me in the back of the transeript questioning,
MS. NICHOLSON: Yes.

MR. BIEGANEK. : They should be, My Lord.
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THE COURT: | , More than 1(B). Perhaps that is the problem.

MR. BIEGANEX Yes. Tt's »;- it'd be under tab 2 is the transcript of
Mr. Romar -

THE COURT:! Yes.

MR. BIEGANEK . and then there's subsequent tabs, A, B, C, D.

THE COURT: | T have it now.

MS. NICHOLSON: Okay. Thank you.

THE COURT: Go ahead.

MS. NICHOLSON: So, My Lord, if you turn -- there are three
financial statements -- 2013, 2014, and 2015,

THE COURT: Right.

MS. NICHOLSON: o On the 2013 financial statements at tab 5, there's

o reference to short-term borrowings, and that's what my friend is -~ he's referencing that
as an indication that our client would have had notice of a general security agreement.
And our client has something to sdy about that, and it would like the opportunity to
respond to that.

And if we turn to - and it's also iiﬁportant to bear in mind that -~ to look at this financial
statements at 2014, the CNC financial statements at 2014. There at note nimmber 9, it
talks - do you have that, My Lord?

THE COURT: Yes.

MS. NICHOLSOMN: Okay. At the very bottom there, it's referencing
the Bonnyville interest there and the sale.

And it talks about the company continuing to retire data of $4.4 million. So that is
something that is material to the transaction whether CWB was paid out, whether -- and
similarly, the same point can be made with respect to September 30th, 2015 financial
statements. : ‘
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THE COURT: _ Paid out what? Any money or all of it?

MS. NICHOLSON: And for which it gave releage, especially if you
look at paragraph -

THE COURT: | Do 1 not have information from CWB as to what

it received on that fransaction?

MS. NICHOLSON: T'm not sure.

THE COURT _ Right.

MS. NICHOLSON: I'd have to defer to Mr, -

THE COURT: I believe you would find it indeed --
Mr. Russell's supplementary brief does clarify what was received.

MS. NICHOLSON: I--

MR. BIEGANEK: Tab 4, My Lord.

MS. NICHOLSON: ~ Let me double check that. Thank you.

THE COURT: 1 mean, 1 have your poitt. It is something that
does not yet have to be -~ further to proceed, but it is a matter --

MS. NICHOLSON: I just want to make sure T have that.

MR. BIEGANEK: 1t's the first brief I had filed December 20th,
tab 4.

THE COURT: Thank you.

MS. NICHOLSON: Oh, on the fitst brief. Thank you.

Yes. T'm familiar now that T see that with this. But it doesn't address exactly whether a
relief - a no-interest letter was given in respect of this by the bank., So they received
these proceeds, and in retusn, they are permitting the sale to go through, and they are
giving a no-interest letter. They are implyably or expressly not asserting their security
interest in respect of it.
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i So that's the exact kind of things that need to be before the Court, pursuant to the legal
2 test under the PPR tests, including those discussed eartlier.
7 :
4 Now, if you turn to September 30th, 2015, the financial statements there, it says that the
5 assets — this is at 10 - the tenth note on page 8 of the 2015 financial statements.
6 :
7 'THE COURT: " Yam sorry. Did yousay note 10 now?
8 :
9 MS. NICHOLSON: T did, My Lord. It says — heading "Sale of
10 Assets" at the top of the page — page 8.
11 .
12 THE COURT: I have it.
13 . |
14 MBS. NICHOLSON: Tt says in the second line at the end: {(as read)
15 :
16 The assets at the time of the transaction had related debt of $4.48 million
17 that was retired from sale proceeds.
18 , :
19 So, again, as we say in our brief; we want to ensure that all of the relevant filed material,
20 including Heather Barnhouse of Dentons who acted — who was the subject matter of
21 certain undertakings that were requested but were not received from Dentons about these

22 Kinds of matters, that need - we need to get to the bottorn of that. We need fo get to the
23 bottom of whether or not the bank actually released ifs security, and we need an
24 opportunity to question and/or make other enquiries in that regard.

25

26 And so fhese are the — this is essentially the laundry list of the kinds - that is, at
27 paragraph 34 of our brief -- of the kinds and enquiries that we submit need to be made in
08 - order for the Court to have before it the appropriate information that would allow it to
'29 make a determination that is - has the benefit of all of the evidence.

30 '

31 And so what we would submit, My Lozd, is that all of the applications that -- we have the
32 CWB application now. And if Mr, Bieganek, the Monitor, wish to adduce evidence or to
33 bring an application about the CNC guarantee - or pardon me — the CNC security that --
34 from Bonnyville, the Bonnyville CNC GSA - if they want the Court fo make
35 deterniinations about that issue, they need to file an application and put that document
36 into evidence, so that we can potentially, if necessary, examine M. MecCracken about that
37 and see that there is - that it exists, I'd like to ~ before we have an application about ifs
38 validity make sure that it exists, and signed, and that much, Anyway -

39 "

40 THE COURT: Are you clear that you do not have — have not
41 seen this GSA —
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MS. NICHOLSON: I invite my friends to speak to that.

THE COURT: ‘ Okay.

MS. NICHOLSON: It's not in ~ to my knowledge. I've done the
best I can in the short period as I can --

THE COURT: M—hﬁl.

MS. NICHOLSON: -~ t0 get up to speed.

But that's part of the problem is that we need -- we can't have an ambush, We have to
deal with things in - where the applications are brought, so that my client can respond.

It's -- there's a lot of money at stake hete.
THE COURT: Oh, T understand all of that.
MS, NICHOLSON: So that's all, That's all we're askmg
THE COURT: Tt has been at stake since the receivership got

turned from a — it turned into a liquidation.

MS. NICHOLSON: Right. And on that, you know, the other thing

©is, we've now been retained. Good news is, we have been retained because there's an
assertion, of course, now that that assets ~ the Bonnyville assets are the subject of a
conditional sale, and it should have been registered.

So now, like the lease issues, T - my clients, including 726 and their related interests that
1 am representing, they now are engaged on account of the assertion that there's
non-registration in respeet of the conditional sale,

So that's a good thing, You know, we now ~ at least baged on the briefs and the CWB
application, we'te now engaged and can deal with that Bonnyville issue.

Now, once ail of the matters are propetly before the Court - and we are rot anticipating
or desiring to delay. We did everything we could to meet these difficult time constraints,
and we want to advance this as quickly as possible. So that is not the objective here. We
understand insolvency proceedings. We understand the need to bring things with haste
and to get things done. So we are not standing in the way of that.
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We just need to be sure that we have - that our client is being treated fairly with notice of
these matters. And now that we have an application by CWB late filed after all of the
cross-examinations were taking place - or had taken place, we need an opportunity to
deal with that - cross-cxamine., And also for Mr. -- the Monitor to bring forward any
claims that i wishes to make in respect of CNC Bonnyville GSA.

THE COURT:

MS, NICHOLSON:

Okay.

And in doing that, a timetable could be set, and .

we could fairly - we would advance that with as much haste as we could,

Those are the reasons why we peed and respectiully seek an adjournment of the

Bonnyville-refated issues.
THE COURT:
MR. BIEGANEK:

THE COURT:
believe we should reconvene at 1:30.

MR, BIEGANEK: -
THE COURT:

MR. BIEGANEK:

"Thank you.
Sir, we haven't given the clerk a break yel.

1 - exactly what T am going to address. I

That's fine,
Okay.

Thank yow.

PROCEEDINGS ADJOURNED UNTIL 1:30 PM
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Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton, Alberta

Janmary 10, 2019

The Honourable Mx. Justice Hillier

Afternoon Session
Court of Queen's Bench of Alberia

For the Monitor

D.R. Bieganek, Q.C.

R. Quinlan For the Monitos

C.L. Nicholson For 726 Group

Z.Han For 726 Group

D. McAllister For 726 Group

C.P. Russetl, Q.C. For Canadian Western Banlc

B. Smith Far M. and Ms. Hadfield

S. Chimuk For Great White Sand Tiger Lodging
S. Delblanc For Mr. McCracken
‘D). Borman Court Clerk

Discussion

THE COURT: Mr. Bieganek, I'm going to ask you to sif down

for just a fow moments. I have got a few things that I have got to address.

MR. BIEGANEK:

THE COURT:

~ Okay. Certainly.

Okay.

First, Madam Clerk, T would like you to hand back the Seventeenth Report that was
kindly provided to me. 1 do not know that I am going to need the Confidential
Supplement or the Eighteenth. I am just going to leave them up there, and you will not

forget, I know.
MR. RUSSELL:

THE COURT:

1 won't, My Lord,

Thank you

The clerk alerted me that there was something that you wanted addressed.

- MR, RUSSELL:

Yes, My Lowd.
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(OTHER MATTERS SPOKEN TO)

THE COURT: All right. Before I get to Mr. Bieganek then,
Ms. Nicholson, I want to confirm a few things. You have obviously confirmed you have
got full retainer on the issues that are before the Coutrt.

And ean T confitm, you are not pursuing an objection to the jurisdiction of the commercial
court in respect of these issues, Is that correct?

MS. NICHOLSON: That's correct,

THE COURT: Thirdly, that you are not taking any objection to
the CWB application that was filed, Indeed, you have confirmed that that is quite
appropriate for -- to be in front of the Court. Ts that accurate?

MS. NICHOLSON: ' ‘ Yes.

THE COURT: And then, T take it that you are secking approval
- beoause T am not sure that it never got filed - but to your amended application, T did
not see a filed copy of it in any event. '

MS. NICTIOLS ON: Tt was filed on December the - I'm sotry - y&8.
Tt was December the -

THE COURT: It was dated the 20th. Is it —

MS, NICHOLSON: | " Tmlooking at & filed copy, December 20th.

THE COURT: Okay. Allright.

In any event, that, too, needs an approval process, and T want to just address what is it that
M. Russell and yourself have done because I see those as being important clarifications
of what is at issue, All right?

MS. NICHOLSON: Yes, My Lord. You're identifying that this was
filed on December the 20th, :

THE COURT: Yes,

MS. NICHOLSON: As late, as well.
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THE COURT: ' Correct,

MS. NICHOLSON: Yes.

THE COURT: Exactly. Okay. So T just want o deal with the
iwo late applications, if T can characterize them in that fashion.

MS. NICHOLSON: Yes. Thank you.

THE COURT: Tust in addressing that there really is not any

objection to what has been filed, as such, I want to confirm for the record, then ~ T had
looked at this in advance — I have no difficulty granting leave to CWB. T cite for you the
uncertainties that were expressed in Ms. Taha's affidavit, October the 4th, which invited
clarification of the basis for the claims in ownership.

Secondly, the uncertainties as to the position that was being taken by 726 in its initial
October filing and the supplemental filings in the petiod that fed up to the questioning.

T am, thirdly, impacted by the evidence of Mr. MecCracken on the questioning, including
the prior positions advanced and profiled by him on behalf of CN C that the inventory that
is now in dispute was part of CNC's assets, and, therefore, 1 believe that further supports
the utility and appropriateness of CWB's epplication. |

And fourthly, concerns that have been expressed by the Monitor, as well as CWDB, as fo
the business hisiory surrounding the assets themselves.

T want to confitm, as well, granting leave for the late filing of 726's application for some
of the same reasons, but noting, as well, that the evidence of Mr. MeCracken is being
relied upon to support some of the arguments that are being advanced and that the retainer
of counsel on the issues came in mid-November. It is not entirely surprising to this Court
that there would be some fresh perspective from secutities counsel that would address
matters such as the bailment, the revocation, or the relief from forfeiture as had been
profiled in the amendments.

So T am recoghizing that there have been significant investment in where we are at. There
are significant monies that are impacted by the positions of these parties. Those do
properly need to be crystailized on a timely application.

And in the course of retrieving my own copy of the Monitor's Seventeenth Report, T also
came actoss and wanted fo give you an oppotfunity for input before I hear from
Mt. Bieganek and others, Ms. Nicholson - and I am reading here from his
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correspondence to the Court seeking the date that ultimately became the conference on
December 4th that we have contemplated might be by telephone, but which T beljeve most

counsel ‘were able to attend in person,

But he says on page 2 in paragraph B -

MS. NICHOLSON:  But, My Lord, sorry -

THE COURT: ’ Tt says —

MS. NICHOLSON: - point me to it. It's the éeventeenth Report.
THE COURT: No, no. This is the correspondence -

MR. BIEGANEK: ‘ I think the Court's referring to the leiter to

request the case management conference that adjourned the matters that wete set for the
4th to today. '

MBS, NICHOLSON: Okay.

MR. BIEGANEK: T don't have that with me but ...

MS. NICHOLSON: Okay.

THE COURT: Tt is dated November the 15th -

MS. NICHOLSON: . Ok

THE COURT: - and it is shown as having gone to the service

it T is written to Ms. Hinz as the coordinator. And it states: (as read)

With respect to the 726 issues, the Monitor seeks some case
management direction from you. Christa Nicholson of I8S Barristers in
Calgary has recently been appointed counsel for 726 and other interests
which may be engaged in relation to the issues which are before the
Court to deal with the priority and cettain ownership issues. The
retainer js just in the process of being finalized. The parties had
scheduled a questioning of Mr. McCracken and Bartry Roman, 726's.
affiant, for tomorrow.

So that would have been the 16th: (as read)
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But given the late retention of insolvency counsel, that questioning
cannot proceed. Ms. Nicholson is not available to proceed tomorrow
with the questioning of Mr. McCracken. The Monttor and others are not
prepared to proceed with the questioning of Mr. McCracken and
Mr. Roman on separate days, despite Mr. Roman's availability on
November 16th, 2018. Pushing the questioning o Ms. Nicholson's
available dates will not afford the parties adequate time to put together”
briefs or transcripts for December 4ih or 5th.

While the Monitor and ceriainly others recognize new counsel need 1o
be accommedated, the Monitor is quite concerned with delaying this
application inordinately as the issue of entitlement 1o the units ¢laimed
by 726 is holding up progress in terms of bringing this matter to some
form of conclusion. It affects everything. Simply by way of
explanation, if the unjts are declared to be owned by 726 and not subject
to any security of, for example, the bank, then that is going to have an
effect on additional recovery and, by extension, the cost allocations. If
the units are declared to be property of the applicants and subject to
CWDB security, they will then need to be liquidated and that, too, will, by
extension, have an effect on recovery and the cost allocations,

And I just wanted to give you an opportunity to comment o that in the context of the
questioning that took place of both of those officers in early December.

Sabmissions by Ms. Nicholson (Adjowrnment)

MS. NICHOLSON: ' Well, My Lord, with respect to the first part of
that, which I don't think is your focus, but in terms of my retainer, I -- what was clear in
that letter is that we were retained with respect to matters that were before the Cout,
which was. with respect to our application.

THE COURT: Quite so.
MS. NICHOLSON: So ~ and that's the first point.

With respect to his other points, My Lord, the issue that we talk about is a status and a
role of the Monitor in & way. And they are currently, in effect, advancing the interests of
the estate as a party litigant, so to speak. So the question. is, to my mind, whether if
_matters ate to be advanced and declarations and refief is to be sought, whether that occurs
in a context where the matters are properly before the Court.
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So applications are important because they set out what it is that people are asserting,
what relief that they're asking the Court to grant, and what evidence upon which it is
they're relying, so that one can frame questions at the cross-examinations, for example,
and be entitled, for example, to object to questions to the extent that they are not the
subject - proper subject of what's before the Court, So -

THE COURT: But doesn't that beg exactly what [ am inviting
your input on? Ts it not quite clear going into those questionings that there are two
possibilities; 726 is not subject to any security of the bank or that they are subject to
security of the bank. :

MS. NICHIOLSON: That ~ well, we even touch on if, I suppose, at
the cross-examination, but those issues were touched on at the, at the application - ot
sorry - at the cross-examination.

THE COURT: But you are asking for more time to do more
than touching on, and I am just wondering why if -- what Mz. Bieganek, on behalf of the
Monitor and indeed a number of other parties ostensively, is expressing that they do not
want inordinate delay, and it did move from the December dates fo Janvary to
accommodate your attendance. And now we are being affected by a request that, no, but I
need more time to be able fo ask more questions in refation to what issues are now better
crystallized, from your perspective, by Mr. Russell's application.

MS. NICHOLSON: Okay. So, My Lord, I have never understood
until T received the brief of CWB, the basis upon which it was asserting that it had .
security. I have never -- that is what — that is not clear. :

THE COURT: Okay. But then help me to -~
MS. NICHOLSON: So, 80 -~
THE COURT: — grasp what your understanding is of what

Mz. Bieganek is saying there of there being two options. You are either subject -- 726 -
you are either subject to the bank, or you are not. What is - for security counsel, what is
the issue there?

MS. NICHOLSON: T don't, T don't know actually, When Iread that,
I don't know how it is that it is, it is subject. How does 726 who buys the asset, how ig it
subject to the security?
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I mean; I now know it's pursuant to Section 28(1) of the PPSA that Mr, Russell's client,
CWR, now is asserting that its security interest followed and travelled from --

THE COURT: M-hmn.

MS. NICHOLSON: - the seller, which, I mean, there's -~ now

fhere's lsaues about the seller potentialty, CNC, or that we would watt to canvass about
that ~ bt it travelled, and it now attaches and continues to aftach to 726's interest,

So that is a, that is a first fime. Normally, if you've got an application, which we now
have, he relies on this, so that we can know that that is being assetted, so that we can
review the statute, review the regulations, review the law, and then ensure that questions
are posed in relation to that, rather than just - and we asked on numerous occasions of the
Monitor, what is the position until such time as we receive the CWB application, we had
that, but we didn't know the basis. 1 mean, now we know. It's Section 28.1 of the PPSA,

so that's great. '

What is it — what's the law? The law tequires that it be demonsirated that a secured party
expressly or implyably authorize the dealing. So now, we now know, based on the
application, that this is what we need to cross-exam in respect of.

Tikewise, 30.2 deals with buyers or lessees selling goods in the ordinary coutse of
business. We now know thankfully what it is - the case that it is that has to be met, the
evidence that needs to be adduced in order for the Court to fairly hear this matter.

And so thaf's why applications and notice are important, so that the parties actually can
bring and ask the witnesses the appropriate questions. So now that we have the
application, we can do that.

S0 there was nothing -~ I mean, T understand Mr, -- and the CWB's position was that they
wanted to find out what the evidence was. They wanted to, you know, search around, see
if they could get anything good in terms of asking the witnesses, and then, if they felt they
had a good case based on questions that they asked, they now advance the application,
which is what they've done.

So to wait and do that means, in my respectfill submissions, that the only fair way to deal
with that is to ensure that questions get to be put that are material and evidence needs to
be proffered — the oppertunity given to the parties to do that, which if Your Lordship does
not grant the adjournment, we will never have - the Court will never know the folsome
picture on the question of express or impiied authority. We'll never have that information,
aor will it ever have the information, including from Mr. McCracken or others, ahout
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ordinary course sales, in respect of which I just even now over the funch hour learned a

i
2 whole lot more about. Just now.
3
4 So if the Court doesn't get that information, then it is going to be making a determination
5 in the absence of crucial potential evidence that bears on this, And it's -- that's all.
6 .
7 THE COURT: Thank you.
8
9 Mr. Bieganek?
10
11 Submissions by Mr. Bieganek (Adjournment)
12
13 MR. BIEGANEK: Sir, I think it goes without saying in this

i4 particular courtroom and this sefting on conmercial matters under the CCA4 that one of
15 the halimarks is that we work efficiently, we do our utmost to deal with mafters as
16 expeditiously as possible, and as best we can try and wotk with complete information in
17 evidence. It's also a hallmark of the proceedings that, while generally the debtors put to
18 the good faith and due diligence test, certainly one of the halimarks of the proceedings is
19 transparency and clarity.

20

21 T've heard Ms. Nicholson's position on this point with respect to not knowing the case that
22 needs to be met for quite some time. The fact of the matter is that in this particular
23 instance, the way that the - T'll call it the proving process was set up by Your Lordship in
24 September was 2 method of trying to eut to the chase and deal with things in light of the
25 umbrella claims of the municipal government for advancing tex claims, and I believe -
26 although I wasn't there for that meeting with Your Lordship - that was brought at the
27 instance of the Municipal Disteict of Greenview who wanted to get some direction to deal
28 with things. '
29

30 And at that time, Yout Lordship agreed with the majority of counsel present that we
31 needed to await direction from the Court of Appeal in Virginia Hills but took up
32 M. Russell's suggestion that it would be appropriate for all parties to provide essential
33 affidavits proving their claims to ownership, sceurity, and priority. And that was all laid
34 out and put into yout order of September 6th.

35 :

36 The Rules of Court do not necessarily require an application in all instances. The Court
37 has the abilily to set those issues. We have been operating under the rubric of your
38 September 6th order and that is what the Monitor hias been guided by.

39 :

40 Tn a normal proving process, as we did with many other creditors — most of them in the —
41 swhen we were i a — what we thought was a restructuring procseding — parties would file
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their material with the Monitor. The Monitor would give an opinion and reject, vaty, or
accept everybody's claims. That's not the process that we have in this instanee right now.
We have something else.

But the Monitor with the orders that had been given didn't given an opinion -~ wasn't
asked to give an opinion ~- but were advancing causes, so that we can get to the root of
who's entitled to what, so that among other things, once we understand where matters ate
going with municipal taxes, we know at least who's ox is going to be gored with it.

So if, for the sake of discussion, 726 proves its claim in its entirety, that still doesn't end
the matter from a municipal tax perspective, There's still issues there. It may enlighten
thelr burden in terms of what their assets are visited with - whether they're visited with
any costs associated with the proceedings. It's probably less likely if there need to be full
owner without any security, Buf other than subject to a municipal tax claims is'a
completely different matier.

- Now, Your Lordship refers to the letter of - my letter of November 15th, 1'd like to point

out or just remind the Court i’ I didn't at that time that the - that letter was approved and
edited by counsel for 726, both Ms, Nicholson and Mr. McAllister.

Now, taking you back again to your order of September 6th, you did give a direction that
any and all secuted claims with respect to property now or previously owned or operated
by all or any of the companies or any prior applicanis in the proceedings should be the
subject of those affidavits. Right? And that was granted on September 6th.

And as Your Lordship is aware, the Seventeenth Report came out on September 10th, so a
mere four days after the granting of that order and without the Monitor having had the

benefit of everybody's affidavits asserting the various claims. Certainly, we're awate of
the C'WR claim. Ms. Taha had sworn and filed affidavits previously in the proceedings

when the bank was proceeding with its application to appoint a receiver. But in regpect of
the matetial, cestainly of 726, all that we had was, at that time, material that they had

provided to the Monitor, either in meelings or through email to support the basis of their

claim. And as was pointed out by Ms. Nicholson in the report, while the Monitor felt at

the time — and keep in mind, too, that at this point in time, the Monitor's view was all that

726 was claiming was the serigl numbered units.

S0 at that time, the Monitor's initial assessment was they may be right, but subject fo
anything material that arises - and it has — we may need to look at it. And this spoke to
ownership and questioned pethaps whether priority would need to be addressed, but there
was no conclusive findings, and certainly, the Monitor did not seek any order at that time
affirming 726's ownership ot priotity position with respect to the assets at Bonnyville.
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Also as part of - just double-checking — yes. I think -- I believe it's again in the
Seventeenth Report, the Monitor, at paragraph 60, starts a discussion about what it
intends to do with the small wares. Af that time, no adverse claims to the small wares nor
other claims to ancillary equipment had been advanced.

We now have claims to small wares and ancillary claims being advanced, but those wete
not fully advanced until efter Your Lordship agreed to adjourn, arising out of my
November 15th letter, and gave 726 leave to file not only an application but a
supplementary affidavit advencing further claims, So they got the advantage there to
advance further claims. :

And while the Monitor certainly indicates - and to be clear, we're not advancing a claim
to ownership to the serial numbered assets that were sold as part of the bill of sale in the
material. And just for reference sake, My Lord, I think I appended it to the -- well, it's
vight in my reply brief - the bill of sale is af tab 2 of my reply brief, That just merely lists
the serial rumbered units. It doesn't list any additional or other equipment.

Now, Mr, Roman filed a two-volume affidavit on October 4th, which included that bill of
gale. The bill of sale indicates in it at paragraph 1(d) that the equipment is. free from any
charge, lien, claim, mortgage, security mterest, or encumbrance of any kind. And the
vendor is specifically listed as Canada North Camps Inc. That is now 183,

The issue we say of whether the equipment was purchased free and clear, consistent with
your directions on September 6th, to determine priority and whether assets formally held
by any of the applicants which is included -- which CNC has included is still subject to
security is fully raised by that statement in the bill of sale.

We look at the affidavit of Jessie Taha; sworn October 3rd, and in there at Exhibit G,
which is in the larger book of evidence, is a November 30th, 2011 security agreement
from CNC to CWB, wherein they take a security inferest in all present and after acquired
personal property. That was a perfected interest, but to the Monitor's knowledge at that
time, CWB had not registered against any of the serial numbered assets, which were listed
in the bill of sale.

Now, Mr. McCracken was questioned extensively over a day and 2 half. Questions were
put to him by counsel for the Monitor, myself. They were also put to him by
Ms. Nicholson. And this is — I'm going to get — well, I might as well take you to that
now, so if you can turn - if you have the transcript of Mr. McCracken before you,

" My Loxd. I'll give you a momett,
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THE COURT: Thave it.

MR. BIEGANEK: Okay. We start with page 115, and here at
line 5, Ms. Nicholson asks Mr. McCracken - could T furn you to Bghibit C of the
October 2nd, 2018 affidavit. That's Mr. Roman's affidavit. 'This is & Unanimous
Shareholders' Agreement, dated December 10th, involving the Bonnyville Limited
Partnership.

THE COURT: T am sorry. I said I had it, but I just needed to -

MR, BIEGANEK: | Find the different binder.

THE COURT: - tetrieve it from up the top part of the dais.
Page 115 did you—

MR. BIEGANEK: 1-1-5, cer.:rec’c.

And here, I'm getting to the Bonmyville GSA.

THE COURT: Yes.

MR. BIEGANEK: This is a Unanimous Shareholders’ Agreement,
dated December 10th, involving the Bonnyville Limited Partnership and a Unanimous
Shareholders' Agreement pertaining to that - yes - to the general partner relating - in.
relation to that Bonnyville Lodge GP Ltd.: (as read)

A Yes.

Okay. Aud did you sign this Unanimous Sharcholders'
Agreement on behalf of CNC?
Yes,

entity?
Yes.

And the parties to the Unanimous Shareholders’ Agreement,
to the best of your knowledge, ate as stated therein?

Q
A
Q And did you do so again in your capacity as a director or that
A
Q
A Yes.
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Q Andthere are no others?
A Yeah, that's correct.

Q Okay. Thank you. Did you review this -- each of these? Ifl
call these collectively a Unanimous Shareholders’ Agreement
involving the G - pardon me — the Unanimous Shareholders'
Agreement involving each of the Bonnyville project, the
Kilometre project, and the Peace River project — if T call all of
those the Unanirmous Shareholders' Agreement, youll
understand?

A Yes.

Q Tfyouturnto Article 4 of one of those GSAs, do you have that
in front of you? '

M. Delblanc says, "Yes, we have it." Yesterday - this is Ms, Nicholsor; (as read)

We asked if Article 4 was the only section in the Wandering USA. that
dealt with how the directors of the Wandering GP could borrow from
and grant security to others, and T believe you specified that you - to the
extent that you leatned of any other sections, you, of the USA, that dealt
with the issue you would advise.

M. Delblanc says, "That's fair. We said that." (as read)
Q And would you kindly provide the same undeftﬂdng with
tespect to these USAs that we've just looked at?
A Wewill do that.
And they did provide those answers.

Then if you turn to page 163 - because as part of this, there's a couple of issues that deal

. - come out of not just Bonnyville - and that's where I've got some rezl trouble because

these leak over into the other pieces, too, My Lord - that is the authority of
M. McCracken to sign on behalf of those limited partnerships and general pattners. And
among the documents he signed were not only GSAs to CNC but also the guarantees to
the bank. And {here is some germaneness to that issue on certainly the other three aspects
ofit, So I'll get to that in a moment ~ but you - the bigger concern, 1 think, in all of this.

Now, starting at page 163, line 5. (as read)
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And if we could now turn to Exhibit T, as in Tom, to the October 2nd,
2018 affidavit of Mr. Barry Romar.

MR. DELBLANC: ‘We have it.

Q MS. NICHOLSON: That is the security
agreement, datéd March 29th between Kilometre 147 LP and
CNC, correct?

A Yes.

Q Itis signed by you?

A Yes.

Q And you signed in your capacity as the Kilometre 147 GP?

- A Yes.

Q As an officer and director of that entity?

A Yes

Q And if I call, there js three General Secutity Agreements
granted by three LPs in respect of Canada North Camps,
cortect?

A Yes.

Q So from my petspective - and you can correct me if you have
different information - the form of the GSAs is the same in
all cases, and the only difference is with respect to the
particular LP, which is the parfy. Is that also your
information?

A Thbelieve that's correct.

Q Okay. Soin order to try and save time, I'm going to reference
the Wandering GSA and then ask if you will confirm that it is
applicable, the same evidence with respect to the balance of
the GSAs. Allright?

A Okay.

M. Delblanc interjects: (as read)

Could you put me back to that exhibit, please.
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1 And then the other Mr. Gallant (phonetic) says, "I have it. Thank you.”
2
3 MS. NICHOLSON: Okay. Just off the record for a moment,
4 .
5 Then we have an off the record discussion. Then we go back on: (as read)
6
7 () MS. NICHOLSON: Mr. McCracken, if's iy
8 understanding and thanks to the Monitor's counsel who has
9 confirmed that there i3 a further General Security Agreement,
10 dated March 29th, 2017, in respect of the Bonnyville LP in
11 favour of Canada North Camps. Is that your information, as
12 _ well?
13 A Correct.
14
15 () When you get a copy of that, I would like to mark that as an
16 exhibit?
17 A That's fine.
18
19 Q And then they're collectively referred to - all of the Peace
20 River GSA, the Kilometre 147 GSA, and the Bonnyville GSA
21 as the GSAs together with the Wandering River GSA?
22 A Sure.
23 .
24 And then there's further questions answered and asked about that.
25

26 Now, we break for lunch shortly after that, and I am unable to confirm whether T provided
27 a copy of that GSA to Ms. Nicholson. One exists -- we have it here with us - but it was
28 there: it was discussed; it wasn't entered as an, exhibit, 50 it's not in evidence,

30 I did go back to see if there were any other references to the GSA.in the evidence, and in
31 the Monitor's Fifteenth Report - additional copies of which I have — there's no reference
32 to the GSA, per se, but there is a reference at paragraph 36 to the registrations that 185 ~
33 Canada North Camps ~ had made against all of those partnerships while in addition fo
34 HML ~

35

36 THE COURT: ' _ I am sotry, What paragraph are you at?
37

38 MR. BIEGANEK: 36, My Lord.

39

40 THE COURT: Thank yot.

41
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1 MR.BIEGANEK: ' So it's there,

2

3 And, as well, while Ms. Nicholson says there wasp't much discussed about it, in
4 paragraph 18 of Mr. Roman's affidavit, sworn October 2nd, you can just jot this down, I'll
5 read it out to you, My Lord, and he attaches the -- he attaches the PPR search: (as read)
6
7
8

On or about March 29, 2017, CNC registered 2 purported sceutity
interest in the Alberta Personal Property Registry as agafnst some ot all

9 of the Bonnyville equipment. Attached as Bxhibit D is a copy of the
10 personal property registry search for registration number 17032937455
11 identifying the Botmyville equipment therein.
12
i3 S0 -
14 : :
15 THE COURT: And that was at paragraph - what - of his
16 affidavit?
17 A
18 MR. BIEGANEK: 18.
19
20 THE COURT: Thank you.
21
22 MR. BIEGANEK: So I appreciate Ms. Nicholson's comments

23 ahout the tole the Monitor's now playing, given the liquidation that we have, but it's the
24 role that we're playing, Imean, we're taking the Court's direction.

25

28 As I pointed out earlier, if were in a claims-proving process, the Monitor would be able to
27 ask questions of party claimants to deliver up information to support their claims and
28 support their priotity, and those parties would have to deliver.

29

30 We asked certain questions of both Mr, McCracken and Mr. Roman during the course of
31 the questioning about various - what I consider to be very simple things, regardless of
32 whether there's an application or not before the Coutt on the point. The Court had
33 directed us to make a determination of priority, not only to assets which are held, but
. 34 assets which may have formally been held by any of the applicants. That's the direction
35 of the September 6th order.

36 ‘ .

37  That questions we aslked both of them: Did you get a release letter from the bank? And
38 now we hear this morning — twofold things -~ well, for the first time.

39

40 Number one, with respect to the Bonnyville GSA that we never bad a copy of it. 'Well, it's
41 unfortunate it wasn't in evidence, but we did discuss it on mote than one occasion, Iam
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uncertain today with my failing memory, My Lord, as to whether or not I provided a copy
to Ms. Nicholson. There were a lot of additional documents that were brought forward
and provided during the coutse of that hearing. But at no time between the date of the
questioning cr even after we filed our brief, which clearly articulated our position and our
reliance on that GSA, nor even in their reply brief do we hear about this void until today
that the GSA they've never seen.

So I'm - I apologize to the Court for that if the fault rests with me. But [ simply pose the
question rhetorically, pick up the phone and ask. And particularly since we've discussed
it and it appears to have been missed by all couasel to enter that document as an exhibit
during the course of Mr. McCracken's questioning.

The second bit is that they now consider their request that we made of certainly
Mr. Roman to provide evidence of any PPR searches on the Stikeman file or whether or
not they had a release letter from Canadian Western Bank to be relevant and material
hecause the bank filed its motion days before I filed my brief. And we've had a lot of
water in terms of fime flow under the bridge of parties. And I appreciate there was a

‘Christmas break, but if there were additional things that needed to be done, in my

experience, counsel generally work to get those done, so that we're able to addtess all of
the issnes before the Court on the dates that are set by the Court.

Now, I also want to add that prior to the questioning of - the questioning of
Mr. McCracken and the questioning of Mr. Roman, Ms. Nicholson did avail herself of the
opportunity to pose written intetrogatories tc Ms. Taha -- I'm sure Mr. Russell will speak
to that — but there was never a subsequent request made to do more of those things.
Thete were simply requests made to adjourn with nothing more.

THE COURT: Remind me, Ms. Ta (sic) -

MR. BIEGANEK: Ms. Taha is the bank's representative.

THE COURT: A Oh, sorry. Taha - 1 apologize.

MR. BIEGANEK: Taha. Right.

THE COURT: ' : Of course. She is here.

MR. BIEGANEK: So there was some written Interrogatories ~~
THE COURT:  Yes.
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MR. BIEGANEK: ' -- that were provided. They've not been put

forward, so I assume they don't have or need or consider themselves needing to rely on
those. But there were answets provided to the questions posed, and those were done in
writing, .

And T appreciate that this does - I mean, the allegations certainly made by the bank --
taise significant issues. I'would also say though, My Lord, that for counsel who practice
in this area and practice banking generally, it seems obvious that if there's 2 $20 million
transaction and there is even the prospect that there might be some debt upon those assets,
thiat would be investigated as part of any ordinary due diligence and attempts would be
made 1o ensure that appropriate letters of release or discharges wére obtained. That's all
we're trying to get at.

But what they're asking for now is yet a further adjournment to deal with further things
expanding even more. I've heard Ms. Nicholson say at least twice now that we've got new
information available to us that now we know who actually sold the assets. And, well, the
point - it'd be the bill of sale already. Are you telling us now that somebody else sold
those assets to you, 7267

While T did not articulate it aloud on our case management being before you coming out
of my letter of November 15th, the worst fears of the Monitor have come to pass, and that
is we have — are going to have and this Court is going to have an extremely hard time
relying on any information that comes forth from Mr. McCracke.

And now, we've got a situation where 726's position -- because they've put up obstacles
and information hasn't been provided ~ and those obstacles included were not retained
propetly on this piece or there's no proper motion before the Court and I've already took
you through where I thought the rubric was, now we're going to - we need another
chance to backfill further, just like we did with our supplementary affidavit.

I mean, Si, they're not just claiming the stuff that they've got listed in serial numbers.

. They're claiming everything - and when we get to that applicaticn or those pieces, T will

point out to you how that's noi the case - but they claim everything,

And my concern — on behalf of the Monitor and I'm sure all the bank, although
M. Russelt can speak to it - is that we never know what we're going to get, but we seem
reasonably certain that it's not going fo support the position of the Monitor, and I hate to
say that in front of the Couxt, but it seems to be true. The information that we've had frorn
Mr. McCracken in the past said one thing. The information we get now says another.

And in the absence of having paperwork that was done contemporancously with the '
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transactions in question, we do not believe the Cowrt's going to beina position to accept
anything that Mr. McCracken might say and to the extent that 726 is relying upon that,
that's alzo a defriment.

Now, I get that they might want to ask the bank questions. Why didn't they do it over the
last month?

THE COURT: | What was the scope of the written
interrogatories, and what gave rise to it?

MR. BIEGANEK: Mt. Russell can speak to that. I didn't pay alot
of attention to that piece, but - go ahead.

MR. RUSSELL: Thank you, My Lord.

Ms. Nicholson had sent a letter basically trying to clarify what the security position was
that CWR had with respect 1o the limited partnerships. And what we did was prepate
affidavit number 7 in answer to that, which Ms. Nicholson advised had satisfied her on
the inferrogatories.

THE COURT: So that was a request made when?

MR, RUSSELL: Prior to the guestioning.

THE COURT: Yes.

MR. RUSSELIL: I'm just locking for the date of the seventh

offidavit either — the seventh affidavit was sworn December 3rd, 2018, so that was one
day before the start of questioning,

THE COURT: Right.
MR. RUSSELL: And the interrogatories had preceded them.

But, Sir, the interrogatories, there was no substantive discourse between Ms. Nicholson
and I on the interrogatories. Instead, Tprovided affidavit number 7 --

THE COURT: I see,

MR. RUSSELL: - which answered the questions she had been
asking,




73

é THE COURT: And it was surrounding clarification of security?
i MR. RUSSELL: Of CWB's security position.

2 THE COURT: Tn relation to the limited partnerships.

; MR'. BiEGANEK: Cotrect.

13 MR. RUSSELL: | Yes.

12 What T did was I attached to the — because Ms. Taba's first affidavit and sixth affidavit
13 were dealing with the overall security position of the, the bank, largely with regard to
14 CNC and, you know, the ptimary borrowers, But there was reference to the LPs having
15 given guarantees.

17 n affidavit number 7, we put into evidence the guarantees and the assighments of
18 (INDISCERNIBLE) that had accompanied the guarantees at the time. And Ms. Taha
19 deposed that CWB ~- it continues fo rely on the guarantees and the assignments of
20  (INDISCERNIBLE). -

21

22 I do have some additional comments, My Lord -

23

24 THE COURT: Of course.

25 ' "

26 MR.RUSSELL: _ -~ onee Mr. Bieganek is done.

27

28 THE COURT: Thank you very much.

29 ' '

30 MR. BIEGANEK: So as Tve said, T appreciate there's a significant
31 jeopardy here to 726, But in this particular instance, the fact of the mattet is that some of
32 these questions did arise during the course of the questioning. Mr. MecCracken gave an

33 undertaking to ask Ms. Barnhouse if she received a lefter of no interest. We don't have a
34 response to that yet. He could have been asked questions arising out of that during the
35 coutse of the questioning but wasn't. :

37 And as T've said, the - I would submiit to the Court that the issue, certainly ~ -and this goes
38 i0 whether ot not the CWB release had happened - was alive. When we talk about the
39 CNC General Security Agreement, I've taken you through the questioning of
40 Me., McCracken, It was done - not by me — by Ms, Nicholson on the issues and the
41 ability of Bomnyville to give security. And it is unfortunate that that docurent wasn't
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entered, but it's there. Everybody was aware of it. And T don't recall being asked to

+ provide a copy, assuming T hadn't provided one, at that time. And I just, as I said, can't

remetber,

But my - I think the bigger concern of all of this, Sir, is the Boanyville issue has
expanded beyond your -- you know, it's clear to beyond your ownership. But similar
issues are extant in respect of each. of the partnerships.

So if we're talling about the validity and forcibility of the CNC GSA, as an example, if
we just adjourn Bommyville, well, Bommyville's going to be subject to whatever
determinations you make on the other three because the issues the same. Did
M. MoCracken have the authority to grant those on his own in the absence of the
Unanimous Directors Resolution? Ifnot, what's the consequence of it?

The answer, it seems o me, is the same in all four. And now we've got issues with
respect to small wares. Some of those things may be able ta be addressed, but my biggest

" concern is that we're not going to be able to address everything in a very fulsome manner

because the legal issues and the facts appear to be virtually identical on those points in all
four.

Now, I'm not hearing Ms. Nicholson ask that they be adjourned, but I don't believe for a
minute she's prepared to say she'll take whatever you decide in one in the other, unless
she's prepared to admit that now. But the fact of the matter is it's - well, each of these
limited partnerships has different nuances to them. When it goes down to - aside from
the issue, aside from the issue with respect to whether or not CWB released its interest on
the sale — the $20 million sale or provided a release of interest, all the remaining issues
are very similar. The law's the same. The contractual matrix is similar, The effect and
nature of consideration is similar. All of those things are similar, so I don't believe those
isques can or should be hived off, and nor am T suggesting that you should hive off the --
we'll call it the big one on Bonmyville - and that's whether the CWB security in the
underlying assets still exist.

But my bigger concern is unless they're prepared to accept whatever ruling you make on
the ofher three as binding on Bonnyville, we can't just - it's not a function of hiving off
the camp. We have to hive off issues. And in my respeciful submission, the only issue to
hive off would be if there is one = and T know Mr, Russell's position on that is the same as
raine - but if there is one, the only issue would be that one -

THE COURT: Sorry.

41 MR. BIEGANEK: - whether or not the Canadian Western: Bank
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1 released its interest. And if not, whether or not those assets retnain subject to its security.
9 The rest should not be delayed. But if they insist on delaying Bonnyville, it delays
3 everything,
4
5 So unless Your Lordship has any further questions of me, our position is there ought not
6 to be an adjournment. If the Court is inclined to give one, then T think there's an issue of
7 throwing away costs that needs to be spoken to.
8
9 And just to give the Court some idea of what was spent in December alone, the Monitor
10 received a bill from us for 63,000 and change. So -~ and I think they got a good deal at
11 that price. But aside from that, the - there was a significant amount of work: that went
12 into that piece in December, and we would be looking to have some addressed to that.
13
14 THE COURT: Just give me a minute.
15 :
16 Do T have any evidence that would disclose what a PPR search on Bonnyville would have
17 provided if Stikeman had done that search in the fall of 20147
18
19 MR. BIEGANEK: 1 don't - there's nothing before you that shows
20 what if was in December of 2014 to my knowledge.
21
22 THE COURT: Okay.
23
24 MR. BIEGANEK: 1 certainly don't have it of that historical notion.
25 '

26 Tt would have been — T think, My Lord, in thinking about it, the Bopnyviile Limited
27 Partnership was not established until December of 2014, So the search that would be

28 germane is what — keep in mind. Bonnyville Camp was already set up.

29

30 THE COURT: Right.

31

32 MR. BIEGANEK: Right. So it's there. And Canada North i3
33 operating it. T don't — my assumption - and just take that for what it is — is that it's a

34 Canada North Camp sitting on land that's owned by — I believe it's in the name of 137
35 right in Bonnyville.

36

37 Then there is a paper transaction which saddles a list of assefs to 726 with the bill of sale
38 for $20 million plus tax. The limited partnership is established and those assets are on
39 paper given over to —- from 726, they'te inserted into the Bonnyville pattnership. That's
40 their contribution, as Ms. Nicholson took you through, in the amended and restated
41 partnership agreement this morning. So that's their contribution.
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But to all outward appearances, it's (INDISCERNIBLE) Canada North is operating it to.
There's an opetating agreement in service here. So they're still running show. It's just the,
the question is who's the underlying owner, and it appears on the bill of sale that 726
purchased it. |

But did they purchase them free and clear of security that was given by Canada North

Camps at the time? So the -- we do need to see a search about November, December of
2014, and that's why the request was made of the review of the Stikeman file to see what
was there if you find from Canada North what's there because we've got the financial
statements.

THE COURT: . Right,

MR. BIEGANEK: " Now, I'm hearing there's further evidence to be

given about those, but Mr. Roman said he had financial statements and did some financial
investigations. I assume the '14 statements are never dated January '15. So whether it

~ was backdating or the dates happened, he had something in hand at some point. And ata

minimum, the 2013 statement showed some interest of Canadian Western Bank.

So we say under the PPS4, knowledge of a corporation is something that should be
brought - like, a reasonable person would fake cognizance of. Did Stikeman get-a search,
right? T don't need to see the opinion, but the search iiself would be nice. And if the
answer's no, okay. But we don't have that. That's why we ask. We can't — unfortunately,
with a PPR, you can't really do historical searches. They're only as good as the day you
run all, so ...

THE COURT: | Right.

Ms. Nicholson, points to ~ 110, 8011y,

[ am going to ask you, Mr. Bieganek, three areas in particular that they would like to
make enquities on, One is the questioning of approval or no interest by Canadian
Western Bank, Your answer is that she had her opportunity in the interrogatories and was
satisfied by the affidavit, while it does not specify that particular question that that was a
live opportunity that the Court ought to assess in exercising discretion on the denial of the
adjoutnment in the context of all of the other things that have done.

MR. BIEGANEK: 1 would, I would - in the context of the original

tequest for information from the bank, perhaps not, but right affer the bank filed its
application, we all know the date we were looking for. Ifthey had information ar had
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watted to know that information, they had opportunities to ask forit. Tmean, we asked it

i
2 of them, and they declined. Right? Now they're saying, well, we should be able to ask
3 the bank if they got to. Trying to be neulral, I said, sure. Go ahead and ask. But they
4 didn't. ~
5 .
6 MS. NICHOLSON: Begged for an adjournment.
7 . .
8 MR. BIEGANEK: Well, asking for an adjournment and asking for
9 the information are two different things.
10
11 And then if something comes of that or if the answet's no, then nothing atrises from that:
12 But we need - we go from there. But CCA4 proceedings and insolvency proceedings in
13 general aren't intended to be drawn out pieces of litigation. They'te teal time, and in this
14 case, the real {ime urgency is trying to get everything sorted out as quickly as we can,
15 convert everything we can to cagh, and then see what comes out of any determination of
16 priority within the municipalities so we can wrap this thing up.
17
18 And that's what the January 29th report is made of. And so we're, we're working fo get to
19 that point. So that's, that's, I think — I hope that answers your first point.
20
21 THE COURT: Well, that is right. That is my first.
22
23 The second that she references is whether CNC made the sale for the 20 miltion. assets in
24 the ordinary coutse of business.
25
26 “MR. BIEGANEK: -Okay.
27 ' :
28 THE COURT: Any submission I took ~ and maybe your body

29 - language even here in the courtroom - reflects what's in your brief to say that that ought
30° not to trouble the Court at all.

31

32 MR. BIEGANEX: That's correct.
33

34 THE COURT: Okay.

35

36 And then, thirdly, whethet Mr. McCracken was acting as agent in some capacity.

37

38 MR. BIEGANEK: I'm not sure what that means, what that's
39 intended to do. Mr. McCracken was a director and officer of CNC. He was a director of
40 cach of the GPs. T can't recall off the top of n1y head whether he was an ofticer, but my
41 recollection is he had some capacity. Him and his wife were ruaning the camps through
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1 Canada North, so they, they ran the business. They - the document matrix, that
2 eventually I hope to get to take you through, shows quite clearly that Canada North is
3 running the camps. And to all ouiward appearances, it would -- anybody running through
4 there would know it's a Canada North Camp. So -
5 .
6 MS. NICHOLSON: My Lord, if 1 might just clarify one point
7 because I'm not sure if you're taking my submission as being that Mr. McCracken was the
8 agent. That wasn't -- if that was your understanding of my concern and my wish to
9 examine Mr. McCracken, it was in respect of whether CNC was merely an agent for
10 another company, a part of the related group, and it was not actually owning.
i1 '
12 My information is that CNC was actually leasing some of these, so it wasn't itsell an
13 owner. [ve just learned a fot of this. So - and then - so the question is what we - the
14 tracing of the ownership of the assets because if the assets were not owned by CNC, then
1:5 how is it that CWB's security affects them -- attaches to them. That's the issue.
16 '
17 So examining Mr, McCracken to understand what is the business of CNC, whether it does
18 in an ordinary course do this, whether these goods were actually leased, whether it had
19 Hitle to them when it gave a bill of sale. It never represent -- these teprosentations about
20 ownership in that bill of sale. It specially states that it does not give representations in
21 that regard, so the sale or as-is wares in that regard. '
22
23 So those are questions that are now live on account of the CWB application. So I just
24 wanted to clarify that one point, My Lord, that I wasn't arguing that Mr. McCracken was
25 an agent.
26
27 THE COURT: Okay. That was what my notes reflected, but in
28 any event, thank you very much.
29 :
30 M. Bieganelk, in light of your friend’s clarification whether it was CNC in some fashion
31 acting as agent for some other entity.
32
33 MR. BIEGANEK: Sir, the information that's been provided to the

34 Monitor and played out in reports previous to the requested affidavit material, the
35 information that we've had to this point shows that the bill of sale was signed by CNC; the

36 money went into an account of CNC's; and was subsequently disbursed.
37
38 We understand that some loans may have been paid and that a — one of them might have

39 been a small amount at BDC but - and that was outlined actually in one of the answers in
40 underiaking that was given by Mr. McCracken and his questioning, And Mz, Russell took
41 you through that because it was an appendage to his brief. So it would show where the
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money went. 1 didn't see in that, but it went to - I missed it. Which tab was that, Chuck?

MR, RUSSELL: . Tab 4 of the first brief

MR, BIEGANEK: Tab 4. So just so we're clear, there were - if
you have tab 4 to Mr. Russell's brief?

THE COURT: 1 do not unfortunately.

MR. BIEGANEK: Okay. Why dot't Thand you up this copy -

THE COURT: Yes. Let me take a quick look.

MR. BIEGANEK: ' .- sUre -- 80 you can see, That's the -~ I asked
for an acconnting whete -

THE COURT: Oh, I do, T think, although this here - you got

the tabs for -- I just do not ~-

MR. BIEGANEK: Okay. That -~ we asked for an undertaking from

Mr. McCracken to provide an accounting of where the 20 million went, And you'll see a
fowr - there's two or three small -~ relatively speaking, small payments to lessors in the
tundreds of thousands of dollars. CWB appears to have received some payments on
loans, but it doesn’t fully account for all 20 million. If my math is correct, it is about
6 million shy, and I think there's an accounting for 13 in that.

So -~ now, maybe the other 6 went to pay another equipment lessor; but that's not the
information we have. We don't know what it is. T did ask where is the other 6, but I don't

have it.

40 in terms of ~ there were other things sold -~ okay, I see that. But even as you can tell
from out brief, the longer the PPSA is reasonably straight forward. It been around for --
well, since 1990 - leases for terms of more than one year, subject fo the Act. We don't
have searches of what was in place at the time, but even if it's a truc lease, if might be
subject to secondary security if there's a problem with it, assuming the first lessot ate
registered.

Tve had one Master call a statutoty theft, but that's essentially the effect of the A, 1i ght?
I becomes a confest in priotity between security claims, as defined wnder the Act. So
how doe it affect - how is it affected by CWB? We'd have fo look at what the nature of
those leases were to begin with -- if they were financing leases, then any equity in it goes
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to the general security. Ifthey're true leases, less likely opportunity for that to happen, but

they're still subject to the Act.
9o in this case, we weren't talking about a recovery. We'rs talking about a buyout ot
payout. But Canada North conveyed the assets to 726, and that bill of sale is what 726 is
relying on to assert their ownership position.
So T think if's -~ I see that CWB got some money, and it's a live issue. Did they discharge
— were they — did they know? And did they give a release of their interest in those
assets? It's a simple question.

THE COURT: If the Court is mindful of some aspects of the
fairness argument that your friend makes -

MR. BIRGANEK: ' M-hrt.

THE COURT: - what do you say is the maximum amount of
time or the appropriate amount of time?

MR. BIEGANEK: Well, that depends on availability of the Cout.

THE COURT: Of course.

MR. BIEGANEK: Because at this stage, I don't think -- well, we

need Your Lordship to hear it. T would not want to see this become a free-for-all. There
are very narrow issues now that are identified as in the answer.

And T would think that those natrow issues could be addressed through written
interrogatories. Before we go any further, we need the undertakings that were given
answered. T mean, the first things first. What's sauce for the goose is sauce for the
gandet, and 726 should come forward with that information. There's no reascen not to
now. There hasn't been since the bank filed their application.

THE COURT: What if I gave ovemight to get the answer from
CWB on the first question as to the matter of approval of the sale or a notice of no
interest, which I recognize is his answer. But I am just saying, timeline-wise --

MR. BIEGANEK: Like, I'm ready to atgue,

THE COURT: -- you are ready to go.
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MR. BIEGANEK: I'm ready to argue. I've prepared to argue --

THE COURT: Right.

MR. BIEGANEK: - based on what we've got.

THE COURT: Okay.

MR. BIEGANEK: Because my assumption is there isn't one.

THE COURT: Right.

MR, BIEGANEK: ' Right?

THE COURT: | Okay.

MR. BIEGANEK: So -

THE COURT: But to at least cover that one off.

MR. BIEGANEK: . Yes.

THE COURT: Secondly, the -- well, I am not even sure there is
a second one because I am not -~

MR, BIEGANEK: Well, the undettaking that was ésked of
M. McCracken was to speak with Ms. Barnhouse and determine if -

THE COURT; Oh, yes. No. ~That is on the other side of the
equation.

MR. BIEGANEK: Yes.

THE COURT; Get that infm‘matidﬁ, so that we were not

dealing with adverse inferences.
MR. BIEGANEK: Right.
THE COURT: . We would know what the answer 1s. To get

thase points, I am not much impressed that $20 million can be in the ordinary course of
business. I do tiot need Me, McCracken. T don't know that I would rely on his evidence if

T
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he said it. Butthe — and then this agency, that is a matter offaw. There needs to be some
outward indicator.

MR. BIEGANEK: Yes. We see he paid out other parties,

THE COURT: Right.

MR. BIEGANEK: : Okay. We accept that.

THE COURT: | Right.

MR. BIEGANEK: ' We're not going to challenge that,

THE COURT: | No.

MR. BIEGANEK: We just wani to know where the mone;y went. |
THE COURT: Exactly.

So if those two points were covered overnight from the Monitot's petspective as an officer
of the Court, you are saying youwould be ready to proceed in the morning.

MR. BIEGANEK: Youbet.

THE COURT: Okay.
Mr., Russell?

MR. RUSSELL: Are you through with Mr. Bieganek for the time
being?

THE COURT: I have no idea. That is a very good question.

Submissions by M. Russell (Adjournment)

MR. RUSSELL: Okay. Well, T wiil speak until I'm fold to sit
down, My Lord -- have finished what 1 want to say.

I.et me - if I understood what the agency argument was, [ think T've got the answer here.
And T'm looking at the audited financial statements, and these are the - this is in the
binder called "Involving Answers to Undertakings,"
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THE COURT: M-hm,

MR. RUSSELL: And the -~ it's under tab 1. And I have to admit,
I may very well have completely misunderstood what the - this argument was, but -~

MR. BIEGANEK: T think, My Lord, if — the binder you're going to
need to look at is the transcript binder, and you would be under tab 2. And it would be
tab 2, so that's the transctipt of Mr. Roman, and it's = if it's the 2013 statements or 2014
statements?

MR. RUSSELL: 2014 statements, yes.

MR. BIEGANEK: So it's the second set of financial statements
under tab B of that binder.

THE COURT: | Sorry. 20147

MR. BIEGANEK: Yes.

MR. RUSSELL: _ Yes.

THE COURT: T just happened to have tabbed that. That was
not so hard as it sometimes is. Go ahead.

MR. RUSSEILL: All right, Well, Sir -

THE COURT: This is ~- are we into the notes?

MR. RUSSELL: 11 take you through just a couple of places if T
could.

THE COURT: . Okay.

MR. RUSSELL: : First of all, these are audited financial
statemerts. :

THE COURT: Right.

MR. RUSSELIL: Secondly, if you look at the consolidated
balance sheet, whi¢h is probably about four pages in - or second page in after - first page
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after the audit certificate.
THE COURT: I believe I have thaf.
MR. RUSSELL: Now, the property -- I'm. just going down the

assets about six or eight lines down ~ "Property, plant, and equipment” had a value of
$56 million at that point.

Then, if you turn to note 3 -

THE COURT: Sorry. You took me to 56 milfion just on the -
Lhave it.

MR, RUSSELL: Yes, Just on the property, plant, and equipment.

THE COURT: Right, Okay.

MR. RUSSELL: Then, five more pages in is note 3.

THE COURT: I have that.

MR. RUSSELL: And youll see, Sir, that it's an analysis of the

original cost ~ 75 million ~ accumulated appreciation, and the net book value, then,
coming down to the $56 miltion. -

THE COURT: 7 Where am I reading from on paragraph —

MR. RUSSELL: Okay. Note number 3.

THE COURT: : - 37

MR, RUSSELL: Take the bottom line of numbers. So there's
columns -- four columns ~

THE COURT: It is anote 3 that --

MR. RUSSELL: Yes. Note number 37

THE COURT: C Yes?

MR. RUSSELL: "Propetty, plant, and equipment"?
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THE COURT: Right?

MR. RUSSELL: Okay. It's the - the first item is "land." The
cost is 9 rillion. :

THE COURT: Of course. Yes.

MR. RUSSELL: Okay. Yes.

So if you just go down to the very bottom

THE COURT: Yes.

MR. RUSSELL: — the total of the plant, property, and
equipment -

THE COURT: Olkay.

MR, RUSSELL: -~ $75 million was the cost, accumulated
depreciation is the 18 million, and that leaves the 56 million.

THE COURT: I see. Yes. That is how we get to that number.
Yes.

MR. RUSSELL: Right.

THE COURT: Yes.

MR, RUSSELL: | And then the next line down says, "included in

the above ate camp trailers, equipment, ot cetera, under capital lease.™
So there's no doubf that CNC was a lessee.

THE COURT: Yes. Okay.

MR. RUSSELL: And, in fact, in number 6, the long-term debt --
it gives for the particulars of that — and then, note mumber 9 is the subsequent event, and

this is where the auditor is certifying that the company sold 9.5 million. of assets in the
Bonnyville camps for cash consideration of $20 million,
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THE COURT: Olkay.

MR. RUSSELL: So I don't see how 726 is going to be able to
demonstrate that the evidence that they have on the agency is ~ trumps the — this audited
report.

THE COURT: What you are saying is that -- what is the
acronym — the GAA -- the generally accepting accounting principles, is it?

' MR, RUSSELL: Yes.

THE COURT: « would say that in the event that there was
some other agency component to this, the audited report would require that you report
that,

MR. RUSSELL: Absolutely.

THE COURT: Okay.

MR. RUSSELL: Unless the auditors were negligent, and T don't
think anybody's been suggesting that.

THE COURT: Right, Yes. Allright. I have that point,

MR. RUSSELL: The next point, My Lord ~- if I could have you
Took at the affidavit of Christina Kiss (phonetic) from our office.

THE COURT: T have no idea whete that is. Thave read it.

MR. RUSSELL: Perhaps, then, Il just -- at tab B, Sir, page 7.

THE COURT: Yes.

MR. RUSSELL: So this is where I had been making the pitch for
having everybody lay their cards on their table under oath, so that we knew the matrix thai
we were dealing with going forward.

THE COURT: Yes.

MR. RUSSELL: And at page 7, line 7, Your Lordship says after
malking - after having a discussion with Mr, Quinlan with regard to, with regard to
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- 1 whether the Monitor supports this or not - line 7, Your Lordship asks me: (as read)
5 » ;
3 Is there anything else from your perspective? I hear you on both the
4 ownership and the natare of claim, security clarifications, or what your
5 _ request would be for affidavits to assert thoss on a timely basis.
6 Anything else from your pergpective.
7
8 My answer is: (as read)
9
10 No, My Lord. Once we've seen cettainly the property ownership claims,
11 once we've seen the evidence of that, we can determine whether CWB
12 sees an argument that they have a challenge to that. We may wani to
13 have some questioning, but I suggest that we can, through counsel, try to
14 get that rolling, as long as we get the first step of the affidavits tabled.
15 . :
16 So that, Sir, was the kind of matrix - a conclusion of the, of the request for the actual
17 matrix.
18

19 The next thing is Ms.. Taha's affidavit of October 3rd. And, My Lord, T just -~ I'H
20 paraphrase. There's no need to tum to it, but it's paragtaph 15. Your Lordship's already
21 referred to this at the beginning of this afternoon, Paragraph 15, what I — what Ms. Taha
22 says is: (as read)

23 _ ]
24 Tn essence, CWB is claiming a first charge through the CWB GSAs to !
25 all collateral over which any of the claimants do not have a valid

26 ownership interest that is not defeated by the CWB GSAs.

27

28 So I'm sorry that Ms. Nicholson had not grasped that this was a reference to Sections 28
29 and 30 of the PPS4, but T don't see any other explanation that anyone could have thought
30 when I'm saying, we will - we claim a first charge, even on the own assets If our GSA
31 - defeats them.

;g THE COURT: _ That wag paragraph 14 or 157

?Si MR, RUSSELL: Paragraph 15, My Lord.

ig THE COURT: 15.

gg MR. RUSSELL: 14 gave some further particulars of the, of the
40 clients, including mentioning 726 in particular.
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88
Okay.

The next point, Sir ~ and I'm trying not to till

the same ground as Mr. Bieganck did -~ but I certainly support his position, other than T
dow't thirk i's necessary to have an adjournment of the CWB priority issue.

The -- but the next point, Sit, with regard to that is Mr. Bieganek's November 15th letter.
So that, with Ms. Nicholson's concurrence, tables the fact that there was going to scme
priotity issues here involving CWB and the 726 assets.

Then on November 21st, Ms. Nicholson had been ~ had advised Your Lordship this
morning that she had questioned the Monitor as to what their position was with regard to
the Bonnyville assets, and there was some discussion with respect to what response at that
point the Monitor had taken.

But, Sir, she did not pose that same question to C'WB. Now, had she on November 21st, I
just took it she did - or she would undetsiand what these points were. Had she asked, I
would have said, yes, we're looking at whether there's a security agreement that has
continued on the 726 assets. '

I, then, filed the ~ sorry - we filed thet the --

THE COURT: Sorry. The question is put to the Monitor on the
218t?
MR. RUSSELL: On the 21st of November, the Monitor - as I

understood the discussion this motming - Ms. Nicholson had asked the Monitor what
their position was with regard to the Bonnyville equipment —

THE COURT: Right.

MR. RUSSELL: -- and what the issues were. That question was
not asked of CWB.

THE COURT: ‘ Okay.

MR. RUSSELL: . We did, then, get the interrogatories, iaut that

was just before the questioning.

TIE COURT: Okay.
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MR. RUSSELL: And we filed affidavit number 7 in response.

There was no request to question Ms, Taha on affidavit number 7.

There was some question with regard to the timing of our filing of the application. And,
Sir, we filed the application on - let me step back a moment. December 10th,
MeCracken's counsel responds, and says, we've asked Barnhouse if there was a fetter of
no interest provided by CWB. And December 12th, we, then, got the answer to
undertaling from Mr. McAllister indicating that they weren't going to answer that

undertaking,

THE COURT: So firstly, McCracken says, we have enquired.

MR. RUSSELL: : Asked. Yes, But no answer.

THE COURT: Do not have an answer.

MR. RUSSELL: Right. And then, Mr. McAllister says, no, we're
not going to provide the answer. And that day, we filed our application.

THE COURT: Okay.

MR, RUSSELL: Because by then, we knew two things that we
didn't know before that.
The first is that CWB got an ~ I believe they got $3.5 million, Sir, out of the proceeds.
There's been different mumbers banding around, and the answers to undertakings have
been inconsistent. But according to the Royal Bank records, CWB got 3.5 million.

THE COURT: Okay.

MR, RUSSELL: So we then knew --

THE COURT: ' And L have that in evidence.

MR. RUSSELL: Yeas. Attab4.

THE COURT: Right.

MR. RUSSELL: And we also kﬂew that they didn't have a lefter
of no interest that they could throw in our face. '




1. THE COURT: : Right.

2 .

3 MR, RUSSELL: And those were two things -~ or at least if they

4 did, they weren't going fo share it with us.

5 ' .

6 And those were two things we needed o know in order to know whether there was any

7 bhasis whatsoever for going forward.

g .

9 The last point T want to make, Sir, Ms. Nicholson suggests that the Monitor and CWB
10 hinted — she actually used the word "hinted" -- at the conclusion of the questioning on
11 December 6th that there was going to_be this priority issue with CWB saying that the
12 collateral continued on.

13 ~ ,

14 Sir, the hinting took the - this tone. I advised my friends after the questioning by starting
15 off by saying, just to be clear, CWB is asserting a claim to continuing security interest in
16  the collateral, and that was in the context of Mr. McAliister having taken under
17 advisement whether he would check the Stikeman files for the letter of no interest.’

18

19 So, Sir, I think that's significantly more than a hint. Tt's probably a slap in the face, if
20 anything, But the point is that at that time - and this is December 6th - my friend could
21 have asked to question CWB, could have answered undertakings if there was evidence to
22 support the position that there has been a leter of no inferest.

23

24 And really, we're here now when we have first been clear with regard to what we - where
25 we were going with this at the September 6th application and then successively thereafter.
26 And this should not have come as a surprise to knowledgeable insolvency counsel.

27

28 So, My Lord, 'm suggesting an adjournment of even the CWB matter -- claim i8
29 inappropriate. The ship has sailed. They had their chance, and they did not avail
30 themselves of it.

31

32 THE COURT: . What do you say of the question that I put to
33 M. Bieganek, so that the Court is not leff in any doubt as to what he might infer in
34 relation to thete being no letter of no interest, as well as to get an answer from counsel -
35 leaving Stikemans alone - but gefting a letter from counsel from Dentons,
36 Ms. Barnhouse.

37

38 MR. RUSSELL: ' Wien I was having the conversation. after the
39 questioning where I was saying to be clear -

40

90

41 THE COURT: Yes.
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MR, RUSSELL: ' — T also, at that point, advised that CWB had no
record of having given a letter of no interest. -

THE COURT: So sorry?

MR. RUSSELL: CWB had - 1 advised counsel -

THE COURT: Right.

MR. RUSSELL: -~ that CWB had no record of having given a
letter of no interest.

THE COURT: ' 1 see.

MR. RUSSELL: And that's why it's important -

THE COURT: You have already told them that.

MR. RUSSELL: Yes. And that's why it was important to find out
from them if they had one, and we had sinply lost it.

THE COURT: I see.

MR. BIEGANEK: And to be clear, Sir, it's our understanding that
M. McAllister has what he believes to be the Stikeman's file.

THE COURT: Yes. 1recognized he said that in the course of
questioning, yet not all of the Stikeman's file.

MR. BIEGANEK: He may not have all of it.

THE COURT: No. But he did say --

MR. BIEGANEX: But he's got some.

THE COURT: | .. ie had portions that he was going to review.

Thank you very much, Mr. Russell.

MR. RUSSELL Thank you.
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THE COURT: Ms. Nicholson.
MS. NICHOLSON: Thank you, My Lord.
Submissions by Ms. Nicholson (Adj ournment)

MS. NICHOLSON: With respsct to Mr. Bieganek's concern about
how to deal with the CNC GSA, If we received a copy of that and could indeed know --
we've seen tegistrations with respect to it, but if we received a copy of that, [ don't
anticipate — maybe he's going to hand it to me as ‘we speak - T wouldn't have anticipated
this would pose an. issue in ferms of dealing with the authority questions that also affect
the lease.

Tn other words, this part of the Bonnyville issue could be addressed in the same way, in
the terms of the validity of the CNC security. So I'wouldn't anticipate that with -

THE COURT: So we can go on that aspect.

MS. NICHOLSON: You're right.

THE COURT: Yes,

MS. NICHOLSON: And T want fo just make it clear that 1 think that
there eould be o issue about us proceeding -

THE COURT: Okay..

MS. NICHOLSON: — on that.

So that's fhe first important point that T want to make because our goal here is not to caunse
delay. Ttis not to create issues. Tt is to bring and ensure that what is before the Court is
the information that it needs to make a fair decision.

With respect to the point that Mr, Russell made, he took you to the financial statements.
He said these are audited financial staternents. This tells the whole story. There's no way
that they could be refirted. '

The important thing to note here, My Lord, is these are consolidated financial staternents.
That is exactly the point - CNC Group Inc/'s consolidated financial statements. So if you
furn to - If you look at September 30th, 2014, tab 2(B), on page -~ under note 1. It says,
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"Basis of Presentation.” All of the consolidated financial statement -- the entitjes that are
the subject of these financial statements are listed, which is exactly what I'm. spealing
about when I — I'm talking about this other entities, Canada North Structures Inc,, Cam
Corp. Siructures Inc., including its wholly (INDISCERNIBLL) Cam Corp. USA Inc.

What T am suggesting is that it is important now that we have formally before the Court

through the application of CWB - and we know the case that we have to meel ~ we need

and have - we need to have an opportunity to ask Mr. MceCracken about these entities

and who it is that actually sold -- who owned the assets, who actuaily sold the assets.
- That's what I am suggesting,

So when Mz, --

THE COURT: ' Why wouldn't I be entitled to the extent that I
find him credible at all on his examinations on affidavit to rely on the answers that he
gave? He speaks on bebalf of CNC Camps, as I recollect, thronghout, and there's no
suggestion that anybody else is holding those assets or that -

MS. NICHOLSON. Oh, I see. My information -- but, again, I'm not
sure because I haven't spoken to Mr. McCracken - but my information is that —

THE COURI: : Oh, but you have though. You had two
opportunities and questioned him on both of those instances. '

MS. NICHOLSON; Tn - with respect to the Bonmyville issue, that,
just to be clear, was Mr. McAllister's. Bui iff you want to say our client had that
opportunity -—

THE COURT: All right.
MS. NiCHOLSON: e that‘s fine. It's just important to know -
THE COURT: Nd. But, but —
MS. NICHOLSON: o that 1 wasn't retained in respect for
Bonnyville --
THE COURT: : Okay.
' MS. NICHOLSON: —~ in tespect of the questions that we were

asking.
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THE COURT: ' But you did, y‘ou' did have questioning of him
twice yourself, apart from Mr. McAllister.

MS NICHOLSON: Twice, soITy.

THE COURT: | Scems -~ I could be wrong,l but after --

IDENTIFIED SPEAKER: It, it was over a day,

MS. NICHOLSON: . Over a ~- it was over a couple -~

THE COI]RT: -- Mr. Bieganck had completed -

MS, NICHOLSON: ~ Yes.

THE COURT: — it seemed, to me, that you had some
re-examination.

MS. NICHOLSON: | - T did consider that part of the same questioning,
but -- '

THE COURT: A "Well, no. But you see, it's after Mr, Bieganek

and, T believe, Mr. Russell, as well, have asked their questions that you say are surprising.
But in light of what T've already gone through from at least November 15th, the Courl's
having difficulty that it should be a big surprise to experienced securities counsel that,
indeed, ownership and priorities ate live isgues.

MS. NICHOLSON: I was not retained to deal with —

THE COURT: No. Bat -~

MS. NICHOLSON: - on the Bonnyville issue at that time of the
crogs-examinations.

THE COURT: No. But you're there for your client.

MS. NICHOLSON: Yes. I--but, I mean, like, I can only -

THE COURT: So you're not going to shut off your skills and

ability.
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I'm sotry, Ms. Nicholson. It's been a little while since I was an advocate, but I have not
forgotten the nature of my responsibilities, If T see my client's impact -- the fact that I
don't have a direct retainer o speak to that issue in the 15 seconds that it would take me
talk, T would do it. And I'm prepared to live by that as an operating tenant for legal
counsel in these circumstances.

MS. NICHOLSON: My Lord, with respect, how to the issue of
Mz. ~ I mean, Mr, Bieganck is essentially indicating that it would be useful to know
whether CWB had granted a release, And we've heard from Mr. Russell that, to his
knowledge — and he's already advised us -- that his client did not give a written
authorization releasing -- releage of its interest.

THE COURT: . M-hm.
MS. NICHOLSON: So we heard that,

But the test is whether they implied the authorize. The legal test that he's relying on
relates to Section 28, and so that is a good part of what we are saying needs to be explored
with Ms. Taha ar the CWB.

The evidence that was given by Mr. McCracken, of course, is that Ms. - there were a
numbet of people from CWB that he explains. This is af page 61 of Mr. McCracken's
evidence that Canadian Western was aware of the partnership agreements well before
March 29th, 2017. He says he had a former CWB employee, Mike Mclnais: (as read)

Work with us for an extended period of time. Mike was our acting CFO,
and Mike was in constant communication with CWB and our loans
officer at the time —

Who was that Peter Young (phonetic). So he says that: (as read)
Peter Young was very aware of our partnerships and what was in them,
and what wasn't in them, and what was going on, and what wasn't going

ofl.

- And so all I'm saying is there - they could have - there could be information that we
would like to ask CWB about as to whether there was circumstances, whereby they
implyably released their security interest. So that is a live issue.

‘With Dentons is a live issue, and that rematns, to our mind, the fact that we haven't gotan .
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answer from Dentons remains a live issue.
Now, in -

THE COURT: Well ~ sorry -- have any steps been taken in
respect of that from your client's standpoint?

MS, NICHOLSON: My Lord, just to kind of go back to the time of
- Tmean, it's been crushing, just fo say the least, about the timeline —

THE COURT: So let's understand that T've actually become
involved since the tragic impact on my colleague, and the whole reason that I'm here is in
order to address this on the expedited basis that it deserves.

MS. NICHOLSON: No. And T'm not aware -

THE COURT: So -

MS. NICHOLSON: ~- of those circumstances at all, My Lord, as to
why you're proceeding. And I'm sorry that you're burdened with this, and I'm sorry if
it's -

THE COURT; : Oh, I'm not feeling burdened. I'm feeling great,
great concern for my colleague -~

MS. NICHOLSON: : Okay.

THE COURT: -- having lost a daughter.

MS. NICHOLSON: Oh, dear heavens.

THE COURT: But that having beett said, I tell you, I koow
what it's all about in terms of trying to come up to speed, and I'm not used fo not having
the documents at my fingertips in the way I would normally do, and, as counsel, I believe,
could alert you, at least, in Edmonton commercial practice.

MS. NICHOLSON: Yes. And so I'm sorry about the loss —

THE COURT: Of course. Tunderstand.

MS. NICHOLSON: ~that you've referred to of our colleague, of
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which I was not aware.

My Lord, what happened after Mr. Russel! talked about being hif over — that it was -- hit
over the head or that it wasn't so much hinted, it was very clear, which was as {0 what it
was that they were claiming, which is why immediately after, on that very day, we wrote
to Darren and Chuck on December the 7th asking about the position and asking whether
the Monitor intends to assert at the hearing that CNC owns the Bonnyville equipment. So
does it intend to do that? So we asked that question.

And then, you know, we're asking about the positions. This is the first that we are hearing
about this. So -

THE COURT: No, it is not.

MS. NICHOLSON: Well, from our perspective. That was why we
were writing because -~ and we were asking, and he said he didn't ask for - to examine
the witnesses. We asked for an adjournment. We asked so that we could do that, and in
the face of all of the deadlines that we had to file.

So that's what we were looking for. And if my friends said, please, make out witness
available to be exanrined if you have questions, we could have taken them up on that.

THE COURT; But is there anything in your handling of the file
in, what's admittedly, a short period of time that would indicate that if you had made the
request that Ms. Taba or, by way of written interrogatories, you couldn't have had that
information provided to you on short notice? There's nothing indicating to me that that
would have been refused.

MS. NICHOLSON: Well, we were certainly asking all - for all -

THE COURT: ' No. You were asking for an adjournment, and I
thirk that your friends bristled at thet. But there's nothing to indicate (a), that you asked;
or (b), that they would have refused to answer questions and further clarification of their
position. '

MS. NICHOLSON. But the reason we're asking for an adjourmment
is that we could consider our position to potentially ask those to bring on new evidence.
That's what we were, that's what we were saying we needed an adjournment for.

So if my fiends are willing to volunteer their witness, then that would have gone
potentially at a distance to addressing this issue because now we're saying we need to
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know if you implyably released your secutity. That's one of the things that we need to
know.

Number two, we need to know what Dentons and discussions were had in that regard
regarding that security.

Number three, we need to ask the bark about these consolidated financial statements,
which are being relied on.

Number four, we need to ask our client about what he understood about these financial
staterments because the financial statements he got in - relating to the 2013, they talk
about a General Security Agreement. These are less clear. ‘

So those would ~ all of the things that we were looking to potentially bring to the Court
1o allow it to have the fulsome evidence. That's what we were endeavouting to do.

And then, M. - so the fact that M. Russell filed this application is because he is looking
for the Coourt to declare the security to be valid or continuing fo charge the assets that we
are claiming ownership in. Well, if the idea was to bring all of the issues forward, then it
need to happen, o that we can examine with respect to that in an ordinary way.

Sohow is it —
THE COURT: | What does it mean, "ordinary way" -
MS. NICHOLSON: Well, in -~
"THE COURT: — given that your friends asked questions that

related directly to what M. Bieganek spoke to in his Novembet 15th cortespondence of
being a question of ownership or no ownership and what the consequences would arrive
from thet? What is there that you're saying in the "ordinary way" or - would atise? I do
not get that.

MS. NICHOLSON: Well, T'm just saying if somebody's looking for a

declaration, like the CWB is now, then they would file that application, and then the
patties would assess that and have an opportunity in the ordinary course to question the

‘affiants upon which they are relying.

That's - and the fact that we are in a proceeding doesn't change the rules with respect to
that, in my respectful submission. My fiiends, I appreciate, want o advance this quickly.
CWB and the --
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THE COURT: No. The Court wants fo advance this
appropriately to all affected creditors, including your client. That is my mandate.

MS. NICHOLSON; T understand.

THE COURT: I expressed it in September, and I see it as
extant.

And I am alert to the context in which Mr. Bieganek said we cannot use those December
dates, Sir. We need to get new dates in order to accommaodate 726, in the context of
previous steps that were taken impacted by 726, not other entities, but your chient, and
that have continued to move this down to the point where we are now, if your client was
to have its way, into some indefinite period of time trying to cootrdinate schedules yet
again.

MS&. NICHOLSON: Well, that is not the objective, My Lord, for
sure. 4

The objective is to bring and ensure that what is before the Cotrt is the evidence upon
which it can fairly make a detetmination. And now that CWB has filed its application,
" we have before the Coutt properly the issues, and we have an ability to process that.

THE COURT: And on the three issues that you've identified, T
tell you that the Court would certainly grant you leave in the event that something
tomotrow morning addressed the release or a letter of no interest by Canadian Western
Bank. And if, indeed, there's information it now having been put fo Dentons, as I
understood, T think the responses to undertakings was about December the 12th --
somewhere in there - so ii's now a month, If there's something there tomorrow morning
that you want to alert me to that's informative, I'm prepared to hold open that the evidence
that we would address is appropriately enhanced by those two pieces.

MS. NICHOLSON: My Lord, would you be prepared to grant an
order requiring that they provide that? Because they ~ all that we have is Mr. McCracken
just asking, and I guess his answet is, jecz, I've asked, but they haven't answered.

So that's -- you know, that's in issue.

THE COURT: : I need to reflect on that. Obviously, I don't have
M. Delblane, but L have his - or is that a young Delblanc?
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UNIDENTIFIED SPEAKER: Yes.
MR. DELBLANC: Sorry. Could you say that again?
THE COURT: Mr. Delblanc, the question is being put

indirectly through the Court to you as fo steps that may allow for Dentons to provide an
answer to the Court by tomorrow morning,

MR. DELBLANC: 1 don't think that'll be an issue, Sir. We have
actually incidentally been taking some additional steps throughout this week trying to
readdress those issues with Ms. Barnhouse again. o

We had some answers which we thonght were not overly responsive, end we've asked for
some extra clatification on that. I don't think a tomorrow morning timeline would be
unreasonable.

THE COURT: All right.

MR. DELBLANC: : Thank you.

THE COURT: | There we are.

MS. NICHOLSON: Thank you, My Lord.

THE COURT: Thank you v;ary much, Mr., Delblane.

MS. NICHOLSON: And so then, that would leave Mr. - my client

against Mr. McCracken to ~ or pardon me - Mr. Roman who says in 2013 financial
statements that he didn't know over whose ~~ what security agreement was contemplated
by that. The reference to it - they're having general security.

THE COURT: - " Well, I recognize that ~
MS. NICHOLSON: Yes.
. THE COURT: -~ that depending on the degree of experience or

sophistication, an individual may not know with particularity what the GSA is that's been
referred to there. It is only -

MS. NICHOLSON: _ Or which entity, which entity becanse it's
consolidated, right? Whether or not -
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THE COURT: Yes and no. [ mean, it still raises an issue of
due diligence that is not for him to determine. It is for his legal counsel, and that is - [
am not exploring whether Stikerans has that.  All I know ig that there have been no
answer provided to address what is obvious from the review of that consolidated but
audited financial statement by September of 2014.

MS. NICHOLSON: The ~ what I'm referring to, though, is the
Monitors brief, whete he - at paragraph 97 -~ is talking about — and the test at
paragraph 30(6) of the PPSA

THE COURT: All right,

MS. NICHOLSON. - which he's suggesting that the buyer, my
client, bought the goods with knowledge of a secured interest. Ho is saying and he is 1
haven't -- my guy basn't had an opportunity to address that, He's never -~ and thal's my
point.

Ruling (Adjournment)

THE COURT: Well, I realize there is a lot of pages in
transeript. Butl read them all, and I may not have a photographic memory as | was going
through all of that, but T did not read anything in there that would indicate that he was
unaware of the security agreement. No steps were described by him as to determining by
whom or in respect of entities.

But that to, at least, address a request for adjournment, it happens regulaily in frials that
we may not have all of the evidence or the best evidence, but we have what, in the
exercise of due diligence by counsel, is a record upon which the Court's being asked to
make a determination.

So T tell you that the two pieces, that T consider to be appropriate as a matter of fairness to
your client, would be a further opportunity for Mr. Delblanc's client with urging from the
Court - but not a Court direction -- but urging from the Court that I need this by
tomortow on the question that has been extant with M, Barmhouse for some time.

And secondly, the opportunity for your client to provide any lefter of no infergst on the
part of Canadian Western Bank having issued.

MS. NICHOLSON: My Lord, thank you very much.
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I - we may have some further information in relation - from the transactional lawyers
dealing with this matter, So that's another - and I've referred to that.

THE COURT: Well, if there is, then T will determine whether I
think that is properly admissible, depending on the format in which it appears, and what
jeapardy or otherwise it impacts on the submissions that have been made.

MS. NICHOLSON: And that's referred to in o -

THE COURT: But I tell you this, in the contexi that ~ as
experienced counsel, you will know we do not litigate by instalment. You prepared your
briefs on the basis of a significant amount of information admittedly, but 1 have allowed

that there are two pieces that ought to be there or at least an opportunity, given to your
cHent, to add those into the record,

Whether T would at this very late stage ellow for further information, we would have {0
sutely depend on the format and substance of that evidence. All right?

MS. NICHOLSON: Yes. That's my understanding, My Lord.

That was one of the things that we alluded to in our brief'--

THE COURT: _ Okay.

MS. NICHOLSON: - potentially bringing forth further evidence
from a transactional side as what happened.

THE COURT: Okay. Okay.
Mr, Russell.

Discussion

MR. RUSSELIL: My Laord, just out of the interest, Mx. Roman's

background is undergraduate in economics, Masters in Pinance from Northeastern
University in Boston, worked at Bank of Boston as a commercial loan officer for a few
years, then started his business.

This - he had also in an email that's in evidence had been complaining to M. McCracken
that the Romans had barrowed $50 miilion to finance these things. This is not an
umsophisticated individual, and this is a big loan.
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THE COURT: Yes, it i3 indeed.
MR. RUSSELL: _ M-him.
THE COURT: All right. How can we make best use of the

time here. AndIam particularly aware that we have not even touched cbviously to either
- there are interrelated igsues, but I wonder this, Mr. Bieganek, are there any issues as
affect that particular claim that can be isolated?

MR. BIEGANEK: Well, we had this email exchange yesterday,
and T've been concerncd whether they could or not, but I appreciate they've got a very
narrow plece.

And it made be a best use of our time now to give the clerk a brief break -
THE COURT: Brealk, yes.

MR, BIEGANEK: - 1o allow my fiend to make his pitch,
M. Quinlan will respond to that piece, and then he can decide whether he wants to come
tomorrow fot the balance of the show.

But T would just fo alleviate him to putting the option of whether he wants fo stay but give
him the opportunity to put his case forward now because I know he's come from Calgary.

THE COURT: Quite.

MR. BIEGANEK: - So ..

THE COURT: Is that satisfactory?

MR, QUINLAN: Yes, Ifwe could get it done now, My Lord --
THE COURT: Of course. A]l right.

We're going to take ten minutes.

(ADJOURNMENT)

THE COURT: Thank you, everyone. Please be seated.
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1 Subissions by Mr. Chimuk (Ownership)

41

2
-3 MR. CHIMUK: Good afternoon, My Lord.,

4

5 THE COURT: Mz, Chimuk.

6

7 MR. CHIMUK: Scott Chimuk for Sand Tiger.

8

S First, I'd like to thank My Lord for the indulgence allowing me to go first and my
10 colleagues for agreeing to same. Given the hou, Tl endeavour to be both witty and brief,
11 although I'll probably only accomplish being brief.
12
13 So the first issue, which Tm sure my friends have prepared substantive submigsions on
14 and no doubt have loads of case law, is with respect to the issue of vetiing. I can advise
15 the Court that we can put the issue of vetting to rest. Tt's a non-issue.
16
17 So -~
18

"19 THE COURT: All tight. So we have already accomplished

20 vour first objective. '
21
22 MR. CHIMUK: So the first submission is that - with respect
23 and unless my colleagues say otherwise - there's absolutely no issue with respect to
24 ownership. This is purely the applicability of the PPSA regime, how it applies, if it
25 applies; that's it. It's the only issue.
26
27 So we say, with respect, that the first exception with respect to the PPS4 regime is
28 Section 1{1)(Z)(iv), which essentially states that if we're not in a regular business of
29 releasing, then the PPS4 does not apply.
30
31 Specifically, what we would submit is that we are not in the regular business of leasing
32 televisions and washets and dryers. Right? And so either, we ate, or we aten't.
33
34 Now, with respect, we say that we're not, but if we are, the Court would have to infer that
35 when we lease trailers, it's implicit in that, that it's going to include - TVs, washers, and
36 dryers. '
37
38 THE COURT: ‘ But isn't it fair to say that that may be the case,
39 and in other instances, it would not be the case? In fact, are there not operations that you
40 do where you do ot supply?
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MR. CHIMUK: A hundred percent. So this is why it doesnt

matter because what I'm going to suggest is that either it's a yes or a no, but either way,
this bears no itapact with respect to my client.

THE COURT: . T see.

MR. CHIMUK; " And that's because the second exception with

respect to the PPSA is Section 1(1)(z)(v), the very next section — right - which says that
if our chattels are incidental to the use and operation of those lodgings, then it'd be
covered by the PPS4 registration of the lodging itself. So we say either they're incidental,
or they're not. But irrespective, we Wit :

Sa you can apply 1(1)(Z)(Iv) or you can apply {D@(V). But either way, it results in the
same result, which is that the PPS4 regime does not apply with respect to those chattels.
Because either, we're not in the business of leasing TVs and washing machines, or the
TVs and washing machines are incidental to the use of the lodging itself, in which case
the other exception applies.

So if's a catch 22 in a good way for my client and a bad way for CWC. But irrespective of
how you apply it, our poitt is we don't care what your finding is with respect to that - the

fact because if you find that the chattels are incidental, then we're caught by one

exception, and if find that they'te not incidental, then we're caught by the other exception,

both of which remove us from the PPS4 regime, such that we're the clear owner and such
that the receiver can't sell our goods in order to satisfy another creditors claim.

And then, finally, the Iast point, My Lord - I promised T'd be brief ~ {s Section 66(1) of
the PPSA, which, of coutse, is the commercial (INDISCERNIBLE). 1mean, it's the same.
And frankly, this is, given the context of CCA4, it's within the context of PPSA that we
have to be commercially practical and reasonable here.

And to be frank, the idea where the suggestion that CWC issued a loan: on the strength of
a potential security interest in TVs and washing machines doesn't make any sense. And
that's clearly not what was intended. That's clearly not within the scope.

And to suggest that because my client fated to specifically mention TVs and washing
machines somehow means that the PPSA registration with respect to the lodging -- the
dorms themselves -- doesn't apply, in our submission, is hudicrous.

What is it that you have to list when you'te talking about registering a trailer? Do youl
have list the washing machines? Do you have to list the toilets? Do you have to list the
doorknobs? To just — to go through and list everything, which is part and parcel of an
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1 incidental to the use of the trailer itself? To do so would result in an absolutely
2 commercially absurd result. That's not practical; that's not common. sense; and it's not
3 commercially applicable. : '
4 ' :
5 And with respect, subject to any questions that youhave and a right to reply, those are our
6 submissions. ' :
7
§ THE COURT: 9o if T understand what you are saying, when
9 you register the interest in respect of the dorm the trailer -~ you say that built into that is
10 "and contents."
i1
12 MR. CIIMUK: The contents that are affixed to the unmit, of
i3 coutse. The washing machine? The -
14 _
15 THE COURT: Well, sotry. I am not talking about fixtures in a
16 non-removal sense. 1 am falking aboui the appliances, the elecironics -
17
18 MR. CHIMUK: Yes.
19
20 THE COURT: - what you have listed - the televisions, the

21 laundry, washers, deyers, the laundry equipment, I think thete was one other category if -
22

23 MR. CHIMUK: . Mattress type of thing,

24

25 THE COURT: -- the mattresses.

26

27 MR. CHIMUK: The mattresses, yes.

28

29 THE COURT: Yes.

30

31 MR. CHIMUK: Sheets, no. Now --

32

33 THE COURT: Right.

34

35 MR. CHIMUK: ' — it would be very interesting if, what if the
36 sheets were within the washer and dryet? ButT guess we'll leave that in issueto another
37 day for another Court to decide.

38

39 But --

40

41 THE COURT: You did say you were going to funuy, and 1
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think that everyone would agree that you have managed that twice now.

MR. CHIMUK: : So yes. That -- with respect, My Lord, what

we'te suggesting is that when you register the trailer itself, items that are incidental to the
use of that trailer, such as a washer and a dryer or a TV, would be covered by that PPSA
registration,

Or alternatively, if they're not - if there's something special, if thete's something
igherently unique or not incidental to the use of tho trailer with. respect to the TVs and
yashers, then we got to go back to Section 1(1)(z)(iv), in which case we're fiot in the
ordinary business of leasing TVs. That's not what we do. We lease frailers.

So either we're caught by the PPSA registration, ingofar as those items are material to and
incidental 1o the use of the trailer itself. Or if there's something separate and apart, then
the exception that's carved out in 1(1)(z)(iv) means that we're caught by that exception
because we're not in the ordinary business of leasing TVs. Because we're nof, and that's
what the evidence is, and that's undisputed.

So either way, my client's successful. I think that probably it's 1{(1)z)(v), but I can see
that it also could be 1(1)(2)(Av).

THE COURT: And you're saying that if it's 1{1)(z)(v), then ~
please repeat.
- MR. CHIMUK: Then, if it's 1(1){z)(v), then the chattels, i.e. the

'TVs and the washer, the laundry machines -- are incidental to the use of the trailer itself,
They're part and parcel with the trailer. :

And therefore, because they're part and parcel with the use of the trailer itself, they're
caught by the PPSA4 registration of the trailer. That's what we're saying. So they're
included as part of that regisfration. '

THE COURT: If you are renting a vehicle —

MR. CHIMUK: Yes.

THE COURT: - then the seats in the vehicle, even. if they are
not level put down -

MR. CHIMUK: Yes.
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THE COURT:
MR. CHIMUK:

THE COURT:
without that equipment.

MR, CHIMUK:

108
- gre incidental to it.
Correct.

Tt is quite clear, Trallers can be rented with or

Correct. Perhaps a better analogy, Sir, would be

a car seat perhaps. Right? And so what I'm saying is if yourent a car with a car seat -

THE COURT:
saying?

MR. CHIMUK:
THE COURT:
MR. CHIMUK:
THE COURT:

MR. CHIMUK:
I would submit that it is.

As in a child's car seat. Is that what you're

Yes, Sir. Yes, Sit.

Yes, okay. Sorry.

Ifyourenta car with a car seaf --
Yes.

- okay - is that incidental to the use of the car? '

But if I'm wrong, are you in the business of renting cars, or are you in the business of
renting car seats? I would suggest you're in the business of renfing cars. And therefore,
that car seat is exempted out from the PPSA regime, pursuant to (Iv). That's what I'm

saying
THE COURT:
MR. CHIMUK:
THE COURT:
MR. CHIMUK:
THE COURT:

MR. QUINLAN:

Okay. I understand-your point.
Okay.

Thank you.

Thank vou, Sir.

Mr. Quinlan.

If 1 may, My Lotd, Mr. Russell and T spoke

during the break. And given that this is more of 8 CWB issue, Mr. Russell is going to
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1 speak first, and ITwill clean up after, if that's all right.
2
3 THE COURT: Okay. Thank you.
4
5 Go ahead, Mr. Russell.
6
7  Submissions by Mr. Russell (Ownership)
8
9 MR. RUSSELL: Thank you, My Lord.
10 .
11 I'd like to suggest a third option that matters if my friend Joses. 1 would like to refer to
12 two patts of Mr. McCracken's transeript, Sir, if I could. Hopefidly you haven't put it away
13 yet.
14
15 THE COURT: No, I am not.
16
17 Go ahead.
18
- 19 MR. RUSSELL: So, Sir, this goes to the issue that my friend

20 raised of TVs and beds, et cetera ~ Tl just call them chattels -- are an incidence of the
21 rental of dorms.

22

23 And, My Lotd, keep in mind that the dorms are modular hotmes wmder the PPS4 and have
24 to be registered by serial number, which there's no doubt Sand Tiger did.

25 ‘ -

26 The chattels, [ would suggest, are a different thing alto gether, Normally, you would see a
27 general registration - so you'll see the serial number registrations at the top of the PPR
28 registration form, and then you get to the general collateral. And the general collateral
29 would say all of the chattels that are part of the use of the dorms that are mentioned of as
30 serial numbered goods. -

31

32 If they had done that and if they'd registered within 15 days -~ because this is - their lease
33 of termn (INDISCERNIBLE) in a year is a PMSIL If they registered within 15 days of
34 delivery of the units to CNC, then CWB's prior gll pack registration would come in
35 second. Tt would be behind their registration of the chattels as general collateral. But
36 that's not what happened.

37 :
38 THE COURT: So you're saying it would have fo have listed
39 those to be properly included.

40

41 MR. RUSSELIL: Tt doesn't have to - they don't have to say vents,
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doors --
THE COURT: Just say all chattels.
MR, RUSSELL: Tust all chatiels utilized in connection with the

above dorms. Because, then, it would have been notice to the world at large that the -~
ihat these dorms came with chattels, which were not necessatily an integral part of the
dorms themselves. Ifthey were not fixtures, they wete not accesgions. ‘

THE COURT: © Right.

MR. RUSSELL: And clearly, beds, TVs, et cetera, are neithet
fixtures nor accessions, I would suggest, Sir.

Now, I -~
THE COURT: : 1 do not think your friend is arguing that.
MR. RUSSELL: - two things i1 Mr. McCracken's testimony.

At the bottor of page 25, line 20 ~ and actually, TIl just put this in context, Sir.
Mr. McAllister was asking — and this goes to this issue of whether the chattels are
incidental to the dorms.

So Mr, McAllister was questioning Mt. ~
THE COURT: MeCracket.

MR. RUSSELL: - McCracken on what - on his view of the
small wares. And at Tine 20, Mr, McAllister's talking about Peace River. So clearly, this
is not specific to the Sand Tiger issue. These are two general statements [ wish to bring to
Your Lordship's attention.

So M. McAllister says: (as read)

Q Peace Rivet -- and what about, [ike, trecreational units? They
would come equipped with exercise equipment or pool tables
or foosball tables?

A Yesh. We were only open for a very short time at Peace
River. But whatever was in there was Barty's.
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1 And the next sentence is the important one. He says: (asread)
2
3 Canada Notth - we didn't have the money to put all that stuffin. Barry
4 put up the money to not only build the camp and put it in but also to
5 equip it.
6
7 Thenextpageis 232, line 11.
g _
9 THE COURT: Just give me a minute.
10
11 MR. RUSSELL: So the question is, all vight. In terms - we

12 talked a lot about small wares over the last couple of days and Coney Fickordelt
13 (phonetic) -- I won't teil you whose asking this question —

14 .

15 MR. McCALLISTER: Tt wag me.

16

17 MR, RUSSELL: (as read)

18

19 Q I just want to have a better appreciation of what your
20 understanding is a petson who works in this industry of what
21 small wares are. Can you tell me that in your own language?
22 A Well, in camp vemaculat, it's bed and dishes, pots and pans,
23 not always televisions because a lot of times now, TVs are
24 part of what's provided by wheever's providing the equipment.
25 But shovels, catering supplies i order to do the catering job,
26 in our vernacular - is our vernacular for small wares.

27

28 Q Okay. Butit wouldn't include — it would not include furniture
29 that would normally be iacluded as part of what you have
30 called the "unit"; is that fair?

31 A Normally part of the unit.

32

33 He doest't say always — "normally.” Next question: (as read)

34

35 Q And light towers wouldn't be considered small wares?

36 A H's-pot — they're expensive. It's not a small iterm, you know,
37 _ byt sometimes it's included in that vernacular, yes. Depends
38 on what the client wants to be able to bring into the rental
39 program ot to the lease program for the equipment.

40 |

41 And then he just continues on and talks about light towers and the sort.
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1 A
2 The reason I bring those two quotes to your attention is clearly, Mr. McCracken was of
3 the understanding that the small wares were not incidental to the dorms necessarily. They
4 could be, or they might not be, :
5
6 Now, my friend --
7
8 THE COURT: So are you just saying what out of that
9 uncertainty, that eqaivocation?
10
11 MR. RUSSELL: If the industry norm was that always the small
12 wares are included in the rental of the dorms dnd everybody in the industry knows that,
13 then my friend's argument would have some legs. And that was his point about the
14 chattels being incidental or an incidence of the rental of the units.
15 :
16 But when they aren't universally known as being incidents of the rentals of dorms, that's
17 when you need the general registration that I des cribed at the outset.
18 ,
19 Now, my friend refers to Section 1(1)(z)(iv) and (v) of the PPS4. Let me just deal with
20 sub (v) first. The exception — and I'm sorry, Sir. Have you got it?
21 :
22 THE COURT: Yes.
23 '
24 MR. RUSSELL: The exception is:
25 '
26 A lease of household furnishings or appliances as a part of a lease of
27 land -
28

29 Not of dorms, not of moveables, not of personal property of the land:

30

31 - where the goods are incidental to the use and enjoyment of the land.

32

33 This section simply doesn't apply.

34

35 Sub (iv):

36

37 A lease involving a lessor who is not regularly engaged in the business

38 of leasing goods.

39

40 11 start with Section 67(5) of the PPS4, Sir. And these are ~- these comments are in our
41 -~ both our briefs. '
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So 67(5) says:

Except as otherwise. provided in this ¢, a provision in the security.
agreement or any other agrecment that purports to exclude & duty or
onus imposed by this Act or that purports to limit the lability of or the
amount of damages recoverable from a person who has failed to
discharge a duty or obligation imposed on the person by this 4ef is void.

And the reason I raise that, Sir, is that Sand Tiger has relied on the fact that their lease
contemplates TVs, other things that don't -- aren't coming to mind right now. Their lease
actually listed some of these things.

THE COURT: And you are just saying that that does not help
the -~

MR.. RUSSELL: That ~ right.

THE COURT: ‘ ~- notice 10

MR. RUSSELL: That's right.

THE COURT: - ~~ a financier or —

MR. RUSSELL: That's right. That's right.

THE COURT: ~ others to the public.

MR. RUSSELL: And I'm. referring to the — I refer to the Fast

Labour Solutions case, Sir, and Tl just quote ~- and 1 inadvertently put it into the both the
first brief and the second brief T guess it was doubly important - but the — paragraph 12
of that case, the Court says:

The Personal Property Security Act was designed to sweep away these
technicalities and to provide one universal regime and one universal
registry, in which all security interests had to be registered. Ifs ultimate
purpose is to define all of those arrangements where registration is
required in the public interest because possession has been separaied
from title. At the highest level of generality, the dct should be
interpreted having regard to that obj ective.
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And what that Act — and what the det says is.if you've got a PMSI, you have to register
within 15 days or you lose out fo & prior registered all path.

My friend relies on or suggest that these things are accessions to the dorms, and the
definition of accessions under the Act is: '

Goods that are installed in or affizxed to other goods.

And these are not.
THE COURT: T am so sorry. I was just finishing notes —~
MR. RUSSELL: Oh, I apologize, Sir.
THE COURT: ~ s0 give me that again. No. That is fine.
MR. RUSSELL: Ne.
THE COURT: Say it again.
MR. RUSSELL: My friend suggests that the chatiels are fixtures

or pertinences of the dorms -- of the dorm units and — but PPS4 defines accessions as:
Goods that ate installed in or affixed io other goods.

And these aren't. So that doesn't help my friend.
My friend does rely on the case of Planwest. But in our brief of Tanuary 2nd, which was
our rebuttal brief after we had seen my friend's brief, we point out that the Planwest case
is not well received by - has not been well received by the Court. And, in fact, the Court
of Appeal - and this is at paragraph 10 of the second brief -

THE COURT: That was Justice Lester's decision?

MR. RUSSELL: Fast Labow? No. That's Court of Appeal.
Tustices Slatter, McDonald, and Greckol. . '

THE COURT: Okay.

MR. RUSSELL: : Paragraph 10 of the brief where I'm going to
quote again from the Fast Labour case - and this -- there's just two things that I want to
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1 quote here. The firstis the Court says:

2

3 As long as leasing is a regular part of the business, it will be caught by

4 ‘the statute, even if leasing is not the predominant or a significant part of

5 the business.

6

7 And the second quote, My Lord:

8

9 Having regard to the overall purposes of the Act, one indicia of a
10 business is that the lease is for a commercial purpose and js part of an
11 overall business strafegy.
12 -

13 So what we have here, Sir, T suggest, is just that. Sand Tiger does regularly get involved
14 with the leasing of dorms. Asmy friend had suggested, it is an incidence of leasing of the
15 dotms that you also lease the TVs and everything else -- all of the chattels. AndIwould
16 suggest that the case law simply doesn't support that.

17

18 THE COURT: Sorry? The case law does not support -
19

20 MR.RUSSELL: Does not support ty friend's position on that.
21

22 THE COURT: Ob, your friend is saying.

23 :

24 MR.RUSSELL: Section 66(1), what it says is:

25 .

26 All rights, duties, or obligations arising undet a security agreement
27 under this det or under any other applicable law shall be exercised or
28 discharged in good faith and in a commercially reasonable mannet.

29

30 But this is talking about discharging rights and obligations. This isn't talking about the
31 terms of a lease.

33 And my friend is equating that provision to say that it's only commercially reasonable that
34 the chattels would be included as indices of the dofms. And, My Lord, with respect — T
35 sugpest that section simply doesn't apply.

36

37 I also sugpest, Sit — Section 66(3):

38

39 The principles of common law, equity, and the law merchant, except
40 insofar as they are inconsistent with the express provisions of this 4ct,

41 supplement this 4et and continue to apply.
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THE COURT: _ That's 66(3)?

MR. RUSSELL: Yes.

THE COURT: | Yes.

MR, RUSSELL: . . And, Sir, what T'm suggesting is that the

registration requirements for a PMSI is the specific provision in the Acf, which is
inconsistent with suggesting that you can just ignore the moveable nature of the chattels
and avoid registration. '

And, Sir, lastly, my fifend suggested that the test is whether CWB ~ or suggested that
nobody could say that CWB had loaned money, based on the existence of these chattels at
the Sand Tiger dorm. And of coutse not. Nobody would suggest that. The fact is that's
not the test for whether one security interest trumps another.

T like to think our brief was a bit more eloquent than T was, Sir, but subject to any
questions, those are my comments.

THE COURT: * Thank you very much.
MR. RUSSELL: Thank you.
THE COURT: Mr. Quintan.

Submissions by Mr. Quintan (Ownership)

MR. QUINLAN: My Lord, T have little to add, as this is primarily
an issue between CWB and Sand Tiger. T guess I will simply advise that the Monitor
agrees with these submissions of CWB for the reasons Mr. Russell did eloquently set out.

The two exceptions in the PPS4 do not apply here. I think there is little doubt that Sand
Tiger is normally engaged in business of leasing goods. That seems to be conceded on all
fronts. T don't know that the law says that its dismissal type of good, and in other words,
they have to lease chattels, as opposed to some other goods. They are regularly engaged.
in business of leasing, s my friend pointed out. '

With respect to the other exception, I agree with Mr. Russell that the PPSA provision
specifically says with respect o a lease of land. This is not a lease of land, and that
exception has no applicability.
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Finafly on this issue of — I guess for a lack of a high-level term -- commercial
reasonability, I apree with my friend, Mr. Russell - and 1 think TH give away
Mr. Bieganek's thunder because it's something you will hear a fot of tomorrow likely -
but Sand Tiger could have protected themselves and did vot.

As Mr. Russell pointed out, had they registered or given any notice in the general section
of their registration of these items -- which Mr. Slice's (phonetic) affidavit terms himself
as chattels and not as accessions, which they are clearly not -~ then Sand Tiger would
have not risked their ownership interest in these items.

Tn fact, this case i8 Véry similar to the Fast Labour Solutions case where, [ think it was,
Jistice Yamauchi indicates had they -~ where parties failed to register, they put their
ownership interest at risk. And that is the exact point of the £PS4.

Had they registered, they would have enjoyed the PMSI priority, and their interest would
not have been at risk, They simply failed to do that, and the PPSA4 case law is riddled
with examples of where parties didn't think they had to register, but did, and were on the
losing end of it.

Frankly, Sir, the result is not commercially unreasonable. s exactly what's supposed to

happen in the PPSA regime,

Subject to any questions you have, My Lotd, those would be the Monitor's submissions.

THE COURT: Thank you very much,
MR. QUINLAN: Thank you

MR, CHIMUK: Tjust have a briefreply.
THE COURT: ) Of course.

Submissions by Mr. Chimuk (Ownership)

MR. CHIMUK: Sa the three words that my case hinges on are

evidence, onus, and ownership.

With respect, there's no dispute that my client owns the chattels. Therefore, what we
would suggest is that the o with respect to ptoving and putting forward evidence that
the Monitor should be able to sell what is owned by my client, pursuant to the PPS4
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regime, that the onus is on them to show that we fall -~ that the goods that they want to
sell fall within that regime. It's not on the owner. Tt's on the person who's seeking to sell
another owner's property. And to do so, they require evidence.

My client's swotn an affidavit with respect to this. He was not cross-examined on it.
Both of my learned friends had the opportunity fo cross-examine. They had the
opportunity to ask Mzr. Sloots (phonetic), are you in the business of leasing TVs? Do you
inchude TVs in all your irailers? Do you include washing machines in your trailers? Do
you do that? ‘

And if the answer to that question was yes, then heck, we'd probably be caught by
Section 1(1)(z)(iv) because the word "goods" ~ are you in the ordinary business of leasing
goods? If you do it as a one-off; then you're not. You're exempted by that section. They
had the opportunity to ask my client that question, and they didn't ask the question. And
what they're seeking to do is take away my client's ownetship rights to their property.

The onus is on them to show that they have an ability to do so, that the goods that they're
seeking to sell fall within that PPSA regime, but they didn't ask the question. And there's
no evidence with respect to that. '

Tn fact, the only evidence that's properly before the Court is the evidence that my friend
read it, and my friend seeks to rely on the evidence of Mr. McCracken to suggest that, in
fact, it's not in the ordinary course that TVs are included, and it's not in the ordinary
course that washing machines are ncluded. It's the only evidence you have before you
How.

So the only evidence you actually have before youis in my client's favour with respect to
the sub (iv) position. They have the onus of proving it. They didn't. They had the
opportunity to ask the question. They didn't. . '

THE COURT: Does that beg the meed to subdivide the

category? Using your analogy again, do we have to agk the question of an automobile
renting of operation that - well, but do they rent car seats? If you simply put in "and
carttents,” is that not the answer? '

MR. CHIMUK: With respect, Sir, no. With respect, it - with

the car analogy, yes, cars are included, but in my view, car seats are not.

Now, would it be - in hindsight being 20/20 — right — if it was -- you know, should my
cltent have probably put "and contents"? Yes, probably, because we wouldu't be hete

today.
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THE COURT: Well, yes.

MR. CHIMUK: Right? Of course, they should have.

THE COt]RT: But —

MR, CHIMUK: But youre misplacing the onus, Sir, with

tespect. Right? We're not looking this - we're not look at thig from the context - and
this is what the Monitor wants you to do -- is looking at - from a context of the Monitor's
tight and able to sell the property. And [ somehow have fo do something to get out of
that.

I disagree with that proposition in the context of the fact that we have the ownership
position, which is uncontested. And so why is it that my client, then, bears that onus? It's
the person who wants to seal my client's goods. You're talking about selling somebody
else's property --

THE COURT: Right.
MR. CHIMUK: - to a third party's benefit. That's what they're
trying to accomplish. '

And so if you want to take somebody's property away from them and sell it to the benefit
of a third party, well, then, you bettet at least have some scintilla of evidence to suggest
that it falls within a statutory regime that allows you to do so because failing --

THE COURT: Well, statutory regime, sir, contemplates that if
propetty of a debtor is in its possession, then unless there's PPSA protection, that is going
to get scooped up unless —

MR. CHIMUK: But there's exceptions within the PPS4 regime,
such as sub (iv), which i what I'm relying upon.

THE COURT: Yes. Irecognize that. But don't I have to -- and
that is not an onus issue - don't T just have to interpret what is the Intent of that wording?
Not with any previous position in favour of ownership or previous position in favour of
statutory notice or anything like that but just -- what does that mean? What does that

- subsection (iv) mean?

MR. CHIMUK: Tair, Fair, But what would 1 suggest is that
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there's no evidence before the Court, and there was every opportunity for my learned
friends to provide evidence if they had any. '

Presumably, they didn't cross-examine him for a reason. Right? And they had that
opportunity to ask ‘whether my client was in — whether it was their course of business,
whether they had in the fact -- in the past ever, you know, rented TVs or whether this was
an exception, -

- And if we go back to the case, which my friends - which we rely upon, which is the

Planwest decision, which my friend say is not -- you know, if's not been favourably
looked upon by the Courts. I mean, it was upheld by the Court of Appeal. McClung,
O'Leary, and Russell held it. ‘

And go, with respect -~

THE COURT: On very unusual facts, Right?

MR. CHIMUK: Tt was absolutely, But that's what T would

suggest the proper legal interpretation with tespect to this is not that Planwest was wrong
or that their case was tight. And T don't disagree with their propositions that they cite.
What T would suggest is that it's always an issue of facts. It's always a fact-specific
situation. '

And I would not suggest that Planwest be expanded above and beyond its specific facts,

but what I think it tells us is that you have to look at the specific facts of this specific case
in order to make a determination with respect to whether or not this is the ordinary course
of business.

And what I would suggest is that on the evidence before you, you have no information to
suggest that it is in within the ordinary coutse, and, in fact, the only evidence you have
suggest that it isn't. And that was the evidence my fiend read out during the course of his
submissions. '

SoTagree. It's a fact-specific situation, but on the facts before you, the only facts that you
have favour my submission with respect to sub (iv), and my fiiend has zero facts. Zeto.
Zeto evidence to suppott anything to the contrary.

Subject to any questions.

THE COURT: ) No. I am grateful to hear, Thank you very

much,

L]
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1
2 MR.CHIMUK: Thank you, My Lord.
3 :
4 Discussion
5 .
6 THE COURT: T am not going to issue a decision on this. I do
7 not think that should come as any surprise. I believe that it is important that I hear the
8 nature of similar arpuments as will atfect 726's claims for small wares. It does not drive if
9 the fact sitwation is not parallel, but T do not think it is appropriate to handicap my
10 . opporfunity to examine the interpretation of the Acz with the two fact situations that T am
11 — or two or more fact situations that T am going to be presented with.
12
13 All vight? ButIwill get a decision to you on atimely basis.
4 . A
15 All right? Ts there anything else this aftetnoon?
16
17 MR. BIEGANEK; Today, T think that's it, My Lord, and we'll start
18 a fresh in the morning.
19
20 THE COURT: 1 hope everybody's fresh.
21 :
22 Thank you very, very much.
23
24 MR. BIEGANEK: Thank you.
25 ' .
26
27
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29
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Proceedings taken in the Court of Queen’s Bench of Alberta, Law Courts, Edmonton, Alberta

January 11, 2019 Morning Session

The Honourable Mr. Coutt of Queen's Bench

Justice Hillier : of Alberta

D. Bieganek For the Monitor

R. Quinlan For the Monitor

C. Russell For Canadian Western Bank

7. Han ~ For 726 Alberta Ltd.

C. Nicholson For 726 Alberta Group

D. McAllister For 726 Alberta Group

B. Stuith For Mt and Ms. Hadfield

S. Delblane For Mr. McCracken

§. Delblanc For Mr. McCracken

D. Borman Court Clerk

Discussion

MR. BIEGANEK: A couple of housekeeping maiters arising out of
~ yesierday.

THE COURT: Thank you.

MR. BIEGANEK. : And T think everybody will speak to it. I'm just

waiting for Mr, Quinlan to attend from downstairs, he's filing answers to undertakings that
we did receive from Ms. Nicholson this morning. With - which deal with the two
outstanding requests regarding the review of the stipend of the file. The answers simply
are no search was made and no written request was made of CWB to waiver or provide a
letter of no interest in respect of the maiter, and we'll will hand these up in a moment. Ms.
Nicholson provided a list of written interrogatories to Mr. Russell, 'l let him speak to that.
Ms. Nicholson has handed fo us this morning, a short affidavit of Barry Roman (phonetic)
which I'll address during the course of argoment, I'm not going to ask for any time to
address it, I think the matter is addressable based on the -- what the actual test -~ legal tests
are. And we do have some answers from Ms. Barnhouse (phonetic), we're just gelting
those printed and we'll provide those to the Coourt shortly. So, that's it from a housekeeping
perspective. The Monitor is not looking to have the matter further adjourned vis-a-vis
Bonnyville, but we're prepared to address it today.
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THE COURT: All right, thank you.

MS. NICHOLSON: My Lord, with respect - just one further matter

to add. We inguired of Mr. McCracken’s counsel who's in coutt today, as to whether they

— it — he - Mr. McCracken, would be prepared to provide some answets to what the

ordinary course of business of CNC is, because that's material to the late filed application

- of CWB. And the response that we received was that - that Mr, McCracken is willing to

cooperate and I - and my friends are in the courtroom so [ don’t want to misstate what

they've said, but I believe they said that he would be willing to provide evidence, but we're
jooking for the Court to, you know, divect that if the Court wishes to receive 1f.

MR. DELBLANC: Maybe, My Lord, if it is approptiate, I wouldn't
mind just addressing that. 1 was - we got an e-mail last night from Ms. Nicholson, while
[ was on the squash court, but Mr. McCracken has been questioned or crogs-examined, and
we don't mind - I just don't -- I didn't want {0 provide a bunch of answers, perhaps contrary
to the spirit of what's going on here. We will certainly cooperate, but T - I felt it proper to
have a direction from the Bench on that point. So if she provides interrogatorios — I didn'’t
want my friends to be blindsided or anything like this, not that they would be, but he's been
questioned or cross-examined, and that was by this order of this Court. And I presume --
I've heard the submissions and your queries from the Bench about, we've had the
opportunity to do this, to do this and so I did not want to run afoul of anything. S0 if you
so direct, My Lord, we absolutely will comply with everything, but I want o stay within
the four corners of what's being done here and T don’t want to be outside of that, that's all.

THE COURT: ' Tf the Court was mindful of getting a response,
what's the most expeditious way? I intend to proceed today.

MR. DELBLANC: T haven't seen the interrogatoties. I would malke
the comment of whethet something's in the normal course, is going to be something for
this Bench to decide.

THE COURT: : Exactly.
MR, DELBLANC: And for Mr. McCracken to say this Is our notmal
course of - it might not be. So that's just a legal argument. If she has some questions,

we'll deal with them tight away, buf as we sit here, if that's what you want. I mean we'lll -
- we'll go out and --

THE COURT: Right, T understand.

MR. DELBLANC: We - we spoke with Mr. McCracken this
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morning on the Barnhouse materials, we had been working on those, but we needed his
permission to waive the privilege as - of course, and we got that this morning. And sothat
my friends have and Mr. Delblanc has -- we've c-mailed those and my friends did not have
time to copy them because I think they came to them while they were in transit, fine, we
have them now. But with regard to the interrogatories, if my friend -~ if you do so direct,
My Lord, and if she has them prepared, we'll - we'll deal with them as quickly as we can.

MR. BIEGANEK: T'd like to comment on that piece, My Lord. IfI
may.

THE COURT: Just give me a minute, Go ahead, Mr, Bieganck.

MR, BIEGANEK.: Okay. Aswe mentioned yestorday, we don'ttend

to litigate by installment. This proceeding in its present form, has been ongoing since June
of 2017, And the — when the initial order was first granted, Throughout the proceedings,
it's been abundantly clear that one entity of the applicants that's no longer an applicant, that

~ would have been CAMPCORP entity, manufactured and sold camp trailers, It's biggest

customer at one point was Canada North. But, there has been no evidence throughout the
proceedings to suggest that Canada North Camps or the Canada North Group, were in the
business regulatly, of selling camps, either individually or in bulk, as part of their ongoing
business. Certainly they swapped out units or sold them as they became obsolete, whereas
they started to wind down their operations as part of their restructuting.

So, my concern of course is that we're now, again, ex post facto backfilling the evidence
based on positions that have been put forward and articulated for close to a month, and
sith -- on the auspices of -- or under the auspices of a "ate filed" application of the bank,
which T think was filed primarily to placate counsel for 726, so they understood exactly
what the bank’s position was even though it was, in my view, obvious throughout.

So, I'm a Jittle concerned with now -- like I can deal with the Roman (phonetic) affidavit
because he's provided subjective evidence on an objective test, and that's going to be for
you to decide, I'm not so fussed by that. I am, as I expressed yesterday, somewhat
concerned with Mr. McCracken being asked yet again, to come in and provide further
testimony this time in the form of written interrogatories, that -- that in circumstances
where his credibility is clearly in issue. And that would be my concezn. So I -- T voiced
that, and voiced the concern that this litigating by installment is -- s, well, frustrating
certainly for counsel, I'm sure it is for the Court. And ought not o be acceded to.

THE COURT: . M Russell.

MR. RUSSELL: Thank you, My Lord. IfImight also -- 1 support




1 the position of the Monitor, but also I remind Y our Tordship, yesterday I took you through
2 the December 31, 2014 financial statements, and pointed out the level of assets that this
3 company had. Justasa reminder, the netbook value af that year-end of the Jand and all of
4 the equipment, was 56 million. I cait't conceive that a sale of $20 million of 56 million
5 could ever be considered fo be in the ordinary course of business, and Sir, I would suggest
6 that you have the ability to take judicial notice of that. Thank vou, Sir.
7 :
8§ THE COURT: Ms. Nicholson.
9
10 MS. NICHOLSON: Thank you, My Lotd. We obviously think that
11 what Mr. McCracken has to say in terms of the regularity with which these kinds of
12 transactions took place, is material. And we would like, and agk the Court to direct, that
13 Mr. McCracken answer, and if - I would also open it up to my friends to the extent that
14 they have any questions that they wish to ask Mr. McCiracken by way of interrogatoty, that
15 they be permitted to do that as well. And so that you would get the benefit of his
16 snformation. And so - and -- and I don’t have - T don’t have those prepared, presently,
17 but aven if they came in after these submissions, you would then have the benefit of
18 knowing, at least having his evidence on that point. On -- on -~ on matters that we think
19 ate material. That is assuming you're not going to --
20 .
21 THE COURT: You know, this has been clearly indicated by
22 other counsel, that the question of whether something is in the ordinary course of business,
23 is a determination by the Court.
24
25  MS. NICHOLSON: Understood ~
26 .
27 THE COURT: And --
28
29  MS, NICHOLSON: - and g0 that wouldn't be the question that would
30 be asked.
31
32 THE COURT: Oh.
33
34 MS. NICHOLSON: Of course. That would be asking the -- the
35 question the Court needs to decide, '
36
37 THE COURT: Quite. But the question of a transaction of -~ in
38 the arder of 20 million or even 10 million off of a 56 thousand -- sorry, $56 million in
39 assets, being conducted in the course of dealings since Canadian Westetn Bank first began
40 to finance this corporation, what - what does that do to assist me?

41
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MS. NICHOISON: I -- T would have thought it would be a piece of
evidence, but if Your Lordship is not interested --

THE COURT: It's a piece of evidencs, but you've aiready heard
" the Court's perspective on installments; if it was something that was being relied upon, then
it ought to have been presented to the Court.

MS. NICHOLSON: Just to go back to installments, again, like from.
our perspective, the letter that you received from Mr. Bieganek, T mean, that is not - and
as you know from our submissions, proper notice about an application, So that's - you
know, we feel that we are being prejudiced and T know that the Court feels otherwise, and
feels that our - the letter that was sent by Mr. Bieganck, put us on notice, of the positions
and the relicf that was being sought in the Court, and we continue to have a different view
of that. So-- '

THE COURT: Okay, let me back up. I would say that the
September application which Mr. McAllister was present, put everyone on notice that the
questions of ownership, claims, priorities, were all matters that had to be erystallized and

. determined. They were to make their claims, not later than October the 4th. That was afl
clearly set out. Mr. Bieganek's letter was simply confirmation that the questions of
priorities and ownership, were very live. And it's not for this Court to inquire whether your
clients were more concerned about the leases on the three other camps, than they were
about the Bonnyville ownership and where the security of Canadian Western Bank — that's
si0t for the Court to decide what the parameters were of your client's concetns. The issues
were in front of the Court as of September. So the clarification in Novembet was simply
a reinforcement that T read into the record so that everyone recognized that the Court's
perspective on this, has not changed. '

MS. NICHOLSON: No, and I -- and I appreciate that, and My Lord,
with the greatest of respect, I'n -- your position is that the matters are before the Court
because there's evidence in -- in the record. My position is of course, that matters are before
the Court properly when applications have been filed seeking relief. And my position has
been that just because this is a CCAA proceeding, doesn't need people who seek relief, or
the Coutt needs to have before it, applications proper so that the parties can know what
they have - the case they have to meet. Butl understand that your -- your assessment i3
that because the affidavits were to be filed and were filed, that the matters were in your
perspective, properly before the Court, and T've said that our client respectfully has a
differcat view on the requirement about what is properly before the Court, but -

THE COURT: Do you have any case law that helps you Wiﬂ}.
this, Ms. Nicholson? Because I recognize that ny history on the Bench does not extend
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15 years' worth of commercial litigation, but it is absolutely the first time in which the idea
of priorities and ownership has to be subdivided when indeed, that's the whole purpose of
the Monitor trying to address what -- with or without an opinion, what ought to be the
disposition, particularly once we get {0 - to liquidation.

MS. NICHOILSON: Quite so, My Lord, that is what the Court is
called to do. It is called to receive all applications and all claims that need to be properly
brought in accordance with the Rules. Just because it's the CCAA proceedings, doesn't
mean we throw out the ordinary Rules which is if the Court - if somebody is asking the
Court to make declarations that affect other people's rights, those matters need to be
advanced properly in accordance with the Rules, in our submission. Otherwise, it's -- it's
not a fair process, And just - and the CCAA. and the Monitor being here and the fact that
you've got a court officer, he's acting now, as a litigant. And that's been my concernt. And
8O e

THE COURT: Ts that your concern actually?

MS. NICHOLSON: No, that a fitigant needs — that the litigant needs
to comply with the ordinary course rules, in order for the process to be fair to the
patticipants, that's all. And the CCAA doesn't take the Rules of Court and rip them up. It
says, this Court is hearing all these matters on a summary basis, please bring them forward,
and that's what CWB has done by filing its application, And that -- that's our -~ our
perspective on what is properly before the Court, and that's, in our view, what we are trying
10 avoid, is litigation by installment. Andthat's —was the - the basis of the -- of the desire
for the opportunity to put in - to put in the evidence now that much of which is before you,
with the exception of information that Mr. McCracken may have that may bear on this
topic. ‘Which is the reason we would ask that the -- everyone be given the opportunity
(INDISCERNIBLE).

THE COURT: Mz. Bieganek.

MR. BIEGANEK: Sir, Ms. Nicholson put in at tab 1 of the Book of
Authorities, Rule 6.3 - 6.3(2) reads -- and this is dealing with applications generally, it
begins with:

Utless the Court otherwise perraits, an application to the Court must

Tn my respectful submission, by your order of September 6th, the Court otherwise
permitted. And that is not an nnusual or exemplary practice in insolvency proceedings.

What -- what Ms. Nicholson is essentially asking for, Sir, Is a - an adjournment. She's
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contimying her application for an adjournment. And that's ~- if - [ mean - we don't accede
to that, The only way that - that Mr. McCracken's evidence could be properly assessed
from a credibility perspective, would be fo put him in a box and have that done live. But,
I'm not asking for that opportunity.

THE COURT: Okay.

MR. DELBLANC: My Lotd, it's highly inapproptiate for me to stand
up because I don’t have standing, but T do take the credibility assertions against Mr.
McCracken seriously. There's always two sides to a story: There may or may not be
explanations and whatever this Honoutable Court rules, is what it's going to rule. But it
should not be based on Mr. McCracken's credibility or lack of it, because what is likely
sought is just a factual exercise, give me a history of your sales, presumably he would be
asked these questions, how many times have you sold something of this magnitude, was
all —- were all the assets on the Bonnyville camp actually yours or did you have to pay
somebody out for them, did they belong o someonc else? So, 21 million might be larger
than it is. My point is, T - I feel compelled to stand up, and Mr. McCracken's credibility
(a) might have an explanation and (b), T don™t think is relevant for the search that's going
to take place if you so order.

THE COURT. I'm not going to deal with thal issue for the
immediate, T want to know what the balance of the materials, because that's not what I
contemplated yesterday in my adjournment, I didn't need evidence, I'm not sure I sill do,
but I need to determine that, But I do want ©© know that evidence which I did give
opportunity to be assembled, what it has to say.

MR. BIEGANEK: Okay, so here is -- I've - I only printed a few
copies, but here's the answers to undertakings of Mr. Roman. If -- T think everybody's got
copies, I simply appended Ms. Nicholson's - she e-mailed to the group, to that. We do
have a copy of the Bonnyville GSA that I can provide you, but T will provide that to you it
the course of argument. The ~ Mr. Russell has the written interrogatories from the bank.

MR. DELBLANC: T guess, My Lord -~ and T also have brought with
me, should you wish to see it the interrogatories that Ms, Nicholson sent me on Decemtber
2, and my response to those which then went to the affidavit rumber 7, which was filed
December 4. Would you like to see those ornot? T--

THE COURT: I ask you as an. officer of the coutt, do those |
really get subsumed by the affidavit?

MR. RUSSELL: ‘ Yes, they do.
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THE COURT: Then I will need to see that they assist this Court.

MS. NICHOLSON: T concur with that.

THE COURTY: , Okay.

MR, BIEGANEK: And Ms. Nicholson will have to provide you
with the affidavit.

THE COURT: Before ] receive that one, is it agreed by counsel

that — so that this record is clear, the items being provided to me, I'm going to mark just
for identification. The undertakings probably don't need to because they are now filed.

MR. BIEGANEK: M-hrm.

THE COURT: But, so that it's clear what is being provided to
 me out of yesterday's adjournment, is well recognized. I will ask the clerk to mark as an
exhibit for me, the answers tc undertakings as item number 1.

MR. DELBLANC: . 1s that of Mr. MeCracken, Sit, or -
- MR. BIBGANEK: _ Those are Barty Roman's.
MR. DELBLANC: Barry -
THE COURT: | | No, this is Mr. Roman so far. Secondly, that the

letter January 11, 2019, two page with three page attachments, written interrogatories, be
marked as Exhibit 2.

THE CCURT CLERK. (INDISCERNIBLE) Al B, '
(INDISCERNIBLE).

THE COURT: : I don’t —- is there a reason for that?

THE COURT CLERK: (INDISCERNIBLE)

THE COURT: Okay, well then that's fine, I don’t care, T just

simply want it identifiable, So it's Exhibit 'A’ for identification, Exhibit 'B' -

THE COURT CLERK: B'.
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THE COURT: . for identification?
EXHIBIT A FOR IDENTIFICATION - Answers to Undertakings of Mr. Roman

EXE[[BIT.B TFOR IDENTIFICATION - Letter Dated January 11, 2019

MR. BIEGANEK. Okay.
THE COURT: And then you were about to pass me up -
MR. BIEGANEK: This is the furtner answers to the undertakings of

Mr. McCracken, These are the responses from Ms. Barnhouse. A letter dated January
11th, 2019 from Bryan & Cornpany.

THE COURT CLERK: And that (INDISCERNIBLE) 'C', Sir?

THE COURT: That would be 'C', thank you.

EXHIBIT C FOR IDENTIFICATION - Undertakings of My. McCracken, Responses
from Ms. Barnhouse and Letter Dated January 11th, 2019 from Bryan & Company

THE COURT: | m going to take ten minutes to review these
materials. :

MR. BIEGANEK: Thank. you, Sit.

THE COURT CLERK: Order in the court.

MS. NICHOLSON: | Oh - My Lord? T'm -- I'm sorey. In -

THE COURT CLERK: | Oh, sorty. |

MS, NICHOLSON: If = if - I think - we - vs-re just wanted fo bring

to your attention as well the sworn affidavit of Mr. Roman. That -

MR. BIEGANEK: Vou'll have to determine whether it's admissible
or not, Sir, but -

THE COURT: I guess I've got to read itto determine that.
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MR. BIEGANEK: Yeah.

MS. NICHIOLSON: . That's what I -

THE COURT: * o Ms. Nicholson is quite correct, I should take
a look at it as well. :

MR. BIEGANEK: Yeah.

MS. NICHOLSON: Does -

THE COURT: But it's not being marked.

THE COURT CLERK: Oh okay.

THE COURT: Okay?

THE COURT CLERK: Thank you, Si:c.‘

MS. NICHOLSON: Thank you.

THE COURT: Thanks.

(ADJOURNMENT)

THE COURT: | Thanks everyone, please be seated. Madam

clerk, just to further clarify the record, I'd ask that the unfiled affidavit of Mr. Roman,
Tanuary 11th, today's date, be marked as Exhibit for Identification D',

THE COURT CLERK: Thank you, Sir.

EXOIBIT D FOR IDENTIFICATION - Unfiled Affidavit of Barry Roman Dated
Janunary 11, 2019

Ruling

THE COURT: From my review, I consider each of 1A', B and
' for Identification, be properly responses 1o the opportunity given in yesterday's request
for adjournment, by 726. 1 oranted that to further clarify the - the positions of the parties
and there was no objection to the Monitor, to those matters being provided to the Coutt,
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and fn particuler, the Monitor as an officer of the court, has indiceted that with that
information, the Monitor would be able to proceed in achieving the purpose of the hearing.

T deny the request to submit the affidavit of Mr. Roman. And further, the request to make
inquities of Mr. McCready (phonetic), as to the scope of business ot the ordinary course of
business of CNC. I find that to be & legal determination, that was identified yesterday, it
is my determination, reconfirmed yet this morning, that it is important to not be receiving
further evidence by installment on matters that are not directly tied to the way in which the
iasuss have been identified in your briefs, as to which the Coutt has the evidence that was
gathered by the parties and not by installment.

The parties will be aware that the opportunity that was accorded for 726 to supplement the
evidence, was in this Court's assessment, part of a process for completion and not
adjourning the issues surrounding the Bonnyville ownership and priority issues separate
and apart from the balance of the matters that are before the Court. As I have stated on
various occasions, the purpose of this hearing was and is, to identify those claims that were
contemplated in the directions given at the September 6th hearing. That hearing
contemplated that there would be decisions rendered on ownership and priorities. It did
not ditect or contemplate any additional need for each respective complainant or claimant
rather, to file applications. All submissions, proof of claim, were to be based on assertions
in affidavits to be filed at the date presciibed. In the case of 726, extension was granted
for further matetial to be submitted as I will return to in a moment,

Tt was the intent in September 6th direction, that the matters of ownership and priorities
would be determined as to enable this Court with advice from the Monitot, to deal on a
timely and orderly basis, with the disposition of this estate. Although it wasn't easy to point
t0 -- sorty, although it really was easy 0 point to the sequential importance of resolving
the ownership and priority issues, because those would Iater inform the tisks of parties as
to municipal tax conttibutions, these ate equally important to the matters effecting
continued liguidation, including the management of contingencies and the reduction of the
number of parties, presenting issues in this complex matter.

The argument of 726 has been largely predicated on alleged unfaimess of the late filing as
726 describes it, by Canadian Western Bank in its December 12 application. As to which
I have already granted leave in the same fashion as I have granted leave to 726 for its late
application, :

Circumstances from the perspective of 726 are set out fully in its written brief. 726 alleges

. thatthe dispute of ownership of the Bonnyville equipment arose only laterally in the course

of questioning with a number of consequential issues. Firstly that no party had filed any
supporting application vntil the recent submission by CWB on Decerabet the 12th.
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Secondly that the issue is not within the purview of CCAA proceedings. Thirdly that
further evidence was required, and fourthly the retainer for counsel to argue the issue
requires formal instructions. I acknowledge that two of those gtounds as to jurisdiction
and the retainer have not been pursued, but they do inform the Court's assessment of the
adjournment request and T will address them briefly.

Counsel filed an adminisirative affidavit, and the stream of communications between
counsel regarding the apptopriatencss of the adjoutnment, and the need for directions from
the Court. Nothing indicates that any consultation was made with Ms. Iins (phonetic), she

. is the officer responsible for the commercial list and the scheduling. As eatlier exprossed,

it's regrettable that the parties didn't veceive the Court's response once the request was
brought to my attention, for a pre-hearing conference. Confirmed it was at the busiest time
of the Court's calendar. However, I do acknowledge that there was no follow up to the
request that was made either with Ms. Hins or anyone assisting this Court during the month
of December.

More importantly however, there was no request made for Ms. Taha (phonetic) of CWB,
to clarify any points as to CWB's position on the Bonnyville transaction. Irefer to that in
the context of eatlier written interrogatories which led to Mr. Russell's agreement {0 simply
file 2 further affidavif, to address concerns raised by Ms. Nicholson, and acknowledged
here this morning that the affidavit subsumed the written interrogatories and Ms. Nicholson
takes no objection that there's no need for this Court to see either the written interrogatories
or any correspondence associated with it.

As contemplated, I have received fulsome, written and oral submissions on. the request for
the adjournment, and I'm going to deal with each of the points that were raised.

As to any delay, to clarify the scope of retainer, T acknowledge as I said, that this was not
pursued, but I find there to be no merit whatever, from the outset in thig particular concern.
I note that the Monitor's reply brief accurately capiures the chronology of the involvement
of 726 dating back to July of 2017. And the confirmation of the CCAA proceedings.

Secondly, counsel for 726 has appeared in these proceedings at various times, including
December 12th, 2017 to obtain a stay of proceedings on the claim by Kingdom Propetties
that was alleged to be related to the CCAA. proceedings.

Secondly in April of 2018 when it became apparent that no proposal from CNC would be
possible in the circumstances and liquidation proceedings commenced.

Third, September 6th, 2018 where the Court directed ail secured creditors. This ownership
of priority claims, other than the municipal tax claims, file affidavits of claim by October
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the 4th, 2018, 726 did that with amendment,

September 18, 2018 when counsel for the Monitor wrote to the Court and to the service
list, to identify a number of issues, seeking direction. Tncluding property and ownership
claims that were made by 726 and perhaps others in respect of certain asseis, as well as the
priority issues in respect of certain assets between 726 and CNC.

September 21, Mr. McAllister attended in court on & number of matters that affected the
question of payout and the resetve on contingencies, The isste of holdback was addressed
at some length. Claims of 726 were included as part of the risks in the contingency
discussions. 1 will come back to that application.

October 23rd, 2018, the stay of proceedings between Kingdom Properties and 726 was
specifically placed in front of Tustice Nielsen. He lifted the stay thathe had earlier imposed,
noting that Mr. McCracken's time was no longer required on a plan of arrangement. The
patties wete directed to prepare a fitigation plan including the prospects of the summary
judgment application. Ownership issues between the parties were also specifically raised
as matters to be addressed at the December hearings, that was all part of the October 23rd
heating.

Chronologicalty T repeat that the November 15 Monitor's counsel's letter is germane to
clarifying scope contemplated in resofution of the claims directed by this Court, in the
September order. 1won't repeat the language of that which I have read to counsel, but the
Monitor identified, with reluctance, the need to identify the December hearing dates, in
order to accommodate Ms, Nicholson's retainer as an experienced securities counsel, for
726, on issues affecting priorities and ownership, collectively with co-counsel, Mr.
McAllister. T've been further advised by M. Bieganek as an officer of the court, that both.
Ms. Nicholson and Mr. McAllister edited that letter.

" November 21, 2018, dealt with the deferral of the municipal tax matiers, and it focused on

the 726 ownership issues. Mr. McAllister with Ms. Nicholson on the telephone, explained
their dual roles in dealing with ownership and priority issues, Counsel sought and obtained
Jeave to amend and supplement the application and evidence in support of the claim of 726,
noting vatious errors that have been made in preparation of the earlier affidavit material.
Court granted the adjournment, it accommodated the application of 726, to provide
supplemental matetials, subject always to costs in respect of the delay. Court further set
deadlines for questioning and the filing of briefs.

November 28, 2018, 726 did file its application for declaration of ownership of the

PBonnyville assets. I note the obvious, that if thete was no dispute regarding those assets,

as would have been well within the purview of the Monitor to confirm the issnes of
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ownexship, that have been resolved, the parties would not have needed these procesdings.
The patties wete clearly aware that ownership and priorities in relation to each of the four
camps, including Bonnyville, was at issue. '

On December 3rd of course, 2018, Ms. Taha provided a further affidavit as T've described,
which subsumed written interrogatories sought by 726.

December 4, already knew that the Court was dealing with other CNC issues, in court,
nothing related to 726 was raised, in respect of pending questioning of Mr. Roman and Mr.
MecCracken. 1 nofe that 726 considered that the September 6th directions to file claims,
should have inspited CWB to seek a formal remedy. That is not within the contemplation

nor the practice of the Coutt, in respect of Rule 6, and in particular, the language

contemplated by Rule 6.3 as to the Court otherwise permitting. Nonetheless, it could
equally have been said of 726, arising out of the September hearings, and it wasn't until
late November that request was made and authorized for the filing of the specific
application. '

In reviewing the October 3 affidavit of Ms. Taha, the concerns of CWB, it's quite obviously
dependent upon review of supporting materials from pariies as may asseti an interest in
priotity to CWB. From a review of the file, the Monitor was similarly unclear as to the
position, certainly of 726, up until the application November 28, 2018 was filed.

The jurisdictional argument, as T've alluded to, in respect of ownership, has properly been
abandoned. The issues here are for disposition in these commercial proceedings, not for
another day and other proceedings so that CWB may wish to advance, as was attested in
the written brief, ‘

T reject the argument that an adjournment is justified because counsel for 726 did not
appreciate the import of questions that wete put to M. McCracken and to Mr. Roman, as
affecting a claim to priotity by CWBasa secured creditor. As experienced counsel, it was
more than just a hint that the issues related to the general security agreements were VeLy
live, very much in need of determination by the Court. Counsel for 726 was certainly
entitled to re-examine those deponents, after having already put questions to them. In the
face of alt of that, 726 sought further adj ournment instead. :

Based on the concerns that were raised yestorday, I did accommodate the position of 726
yet again, to allow it to exeroise further due diligence. In consideting the element of delay
that's inherent in a further request to adjourn, I reflected on other disputes on this file, which
risked the fair and orderly handling of property, as well as concetns to keep this file moving
in the best interests of all parties. ‘ :
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Counsel will recall that in September, I dealt in an oral decision, with CWB's request for
deferral of directions, to obtain a clearer picture of the assets and ownerships, including the
claim on the Bonnyville equipment. Tn denying that adjournment, I noted at least three
factors,

Firsily, the changes in the landscape affecting the assets, need to be recognized as very real
by the Coutt, and that included, as T referenced, the Bonnyville assets. I acknowledged
that a number of contingent risks may not be fully quantified. Nonetheless, fo keep matters
moving for all parties, T declined deferral and I authorized dispositions as being
appropriately prepared and presented by the Monitor for approval. That didn't please all
participants, but it did close out an aspect of the file that was impeding progress. The
parties simply needed an answet to move forward.

"1 cited a number of factors as sopporting the exercise of the Court’s discretion: Not to

simply defer, because more information could potentially be gathered, but that a decision
needed to be made. In addition fo timing and structure for the sales, T expressed concern

" ghout firstly, the effect on secured creditors; secondly, the impact on the CCAA

proceedings moving forward; thirdly, the magnitude of the risks as had been quantified,
and that those were difficult to further parse or break down in quantification; and fourth
and finally, perhaps the most significant, considerations of additional terms that could be
provide further flexibility for the Court, when it comes to costs allocation.

I see this most recent request to adjourn, albeit by a different party, in a more
confrontational circumstance, being contrary to the responsibility of the Court to avoid
unnecessary delay, and my responsibility to provide you with timely answers.

Out of yesterday's adjournment, T have those matters which have been marked as Exhibits
'A%, "B and 'C' for Identification. Counsel for 726, urges that this Court recetve further
information from Mr. McCracken and Mr, Roman as to the ordinary course of business of
CNC. 1regard this as entirely litigation by further installment. I acknowledge I may not
have a totally detailed picture, that is not uncommon as parties malce decisions about the
best way to present their case, I'm satisfied that [ have a full appreciation of the context of
the disputes on ownership and priorities. All counsel have prepared their evidence, they
have questioned witnesses, and they have put to gether very extensive briefs. 'm satigfied
that their oral arguments will assist this Court in reaching decisions on ownership and
priorities.

1 recognize that the dollar amounts in issue are significant, that has been the case since
these CCAA proceedings commenced in July of 2017. 1 also recognize that Bonnyville is
different than the ofher three camps. And that counsel have worked diligently to profile
those differences.
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The positions taken by the Monitor and by CWB, remain consistent with the earlier
expressions by them as 1o wneertainty ag to what the nature of the claim, as supporied by
documents would be, by 726. Hach counsel expressly reserved the right, based on further
clarification of evidence, as to the import and effect of the GSA's on ownership and
priorities.

The questions that were put to witnesses as to the steps taken by legal counsel, wete always
rclevant to the admittedly broad application of the Monitor, to deal with ownership,
priorities and risks including in relation to municipal tax claims. 1find nothing to be gained
in asking Mr. McCracken about the ordinary course of business of CNC, regardless of
which corporate entity might be used. As reported to CWB, Canada North Camps owned
the equipment. The sale was for $20 million. The Court is satisfied that it has sufficient
evidence to allow it to deal with the criteria set out in the legislation.

As to onus, it has always been for 726 to establish it's claim in these proceedings, on
ownership and priority, and that's not changed since 2017, I'm ina position to hear your
respective submissions on the remaining issues that have been presented to the Court for
determination, Have you discussed how you're going to proceed?

MR. BIEGANEK: I think the -- consistent with bow we've done it
in the past, I haven't heard any obj ection, I would — I would start and (IN DISCERNIBLE)
Monitor's position on everything, then you would likely hear from Canadian Western Bank,.

. then 726, and hopefully we can get through that today.

THE COURT: Thank you, I'd be grateful for your submissions.

Submissions by Mr. Bieganek

MR. BIEGANEK: Right. Sir, T should have outlined this vesterday,
but in terms of the material that the Court has, we've provided -- the Monitor has provided
and T've actually put it on a buff-coloured material just for discrepancy purposes, a brief
and a book of authorities. We also provided the Court with three binders, a book of
documents which is largely, My Lord - I've pulled exhibits from the various affidavits or
- ot documents to try and make it a little casier to deal with, because as you can appreciate,
there is a large volume. I don’t think I captured all of ther, but we've got most of them; a
binder of exhibits including -~ well not including two confidential exhibits which were
provided in an envelope, [ - I trust Vour Lordship has those, and then the binder of
transcripts which appended to them, the answers to undertakings, in each; and then there's
the further, obviously, the Monitor's reply brief.
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For 726, we received their amended application, their latest affidavit which was gone
through yesterday, their brief and book of authorities. We've already dealt with the
Santager (phonetic) material.

On behalf of Canadian Western, we have their -- their brief and their reply brief. And
obviously there's the affidavit of Ms. Kiss (phonetic) which included the transcript of the
September 6th proceedings. 5o that was the bulk of the matetial.

1 don't intend to go ad nauseum through the facts, but T do believe, and T appreciate that
Your Lordship has had an opportunity to review the material, and — and knowing Your
Lordship, T~ I do know that you've done that.

One of the things though that I - not one ~ key -~ key elements in this are the decument
mateix. 1~ and I think if you -- as you can glean from the material, while we have what
T'1i call four separate transactions with respect to the four camps, Bonnyville, Wandeting
River, Peace River, and kilometer 147 or Manaus (phonetic), they all took place at or
around the same time. So December 14 -- December 2014 and January of 2015.

And so it's - it appears, looking at it from 30,000 feet, that there was one sort of
understanding that we've -- that the parties wete to enter into arrangements and that they
would be four separate arrangements, and that is how they would be set up. And the setup
would include a limtted partnership, and that's set forth in limited partnership agreements.
Rach limited partnership obviously had a -- & general partner, and there was unantmous
shareholders agreement for each of those. In addition, each partnership had entered into
two agreements with Canada North Camps, it was a service agreement and an operating
agreement, The essence of the combination of those four documents, is that each party
would provide certain things, to the partnérship, but it was clear that the full operation of
each camp was delegated in its entirety by the general partoet, to Canada North. Canada
North was to receive and confrol all revenue and pay all expenses. They were entitled to
receive money for the services they were providing, but they were essentially funding the
shortfall to the extent that the revenue generated from each of those camps, was insufficient
to cover the expenses. :

Now, aside from the - those four agreements, in respect of the Wandering River, Peace
River and Manaus camps, thete were lease agresments. Those lease agreements are -- aie
going to be important, I11 need to take you through those. The importance in those i3
largely to address issues raised by 726 that they're entitled to ownership of smallwares
(phonetic), and additional ancillary equipment. As we can see from the supplementary
affidavit that Mr. Roman swore on November 27th, they're claiming in essence, entitlement
to, certainly in the case of Bonnyviile and Peace River, to receive all of the equipment that
is on those sites. And they rely upon theit leases to support that conterntion.
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2 What you will see as I take you through those, is that the leases themselves are very

3 specific. They're not in the nature of general security, they do not include proceeds or what

4 1 would call (INDISCERNIBLE) or sundry language. So (INDISCERNIBLE) to that, we'll

5 aeed to look at it. And T think - well again, T hesitate to take a lot of time to go through

6 the documents, I think it's imperative because the document matrix here is key. And the

7 Monitor can't stress the importance of that enough.

8 .

9 Because as | read the material, and certainly the arguments of my friend, and I'm sure I --
10 we ~ you may heat otherwise, they're supported, but 726 relies on the documents, and
11 largely for the assertion that the GSAs that were signed by Mr. McCracken in favour of
12 Canada North were not authorized, and are therefore unenforceable. And we'll address that
13 in the course of argument today. But they otherwise ask the Court largely to infer implied
14 . terms, some of which are inconsistent with these documents, or critically rectify them to
15 reflect what they say is the actual agreement. 50 T think it's ~ it's key in this instance, that
16 we look at the documents which were done contemporaneously with. that trapgaction or
17 those series of transactions, to gain an appreciation of what the parties actually agreed to
18 and we'te used to writing, And as Your Lordship is well aware, both parties had two very
19 large law firms acting on their behalf, to help pay for these transactions.

20

21 Now, the parinership agreements, are found at, I'll say the first one is the Bonnyville Lodge
22 one — the Bonnyville Lodge one that was appended to Mr. Roman's affidavit, was actually
23 not the one that was used, it -- there was an amended and restated one entered later, it's at
24 Exhibit D-16 which is tab 20 of the exhibit book, and I apologize for that, as I'was looking
25 through this, I see that we did mark one exhibit, just to clarify, My Lord, why the tab
26 numbers are different than the exhibit numbers. We - we marked one exhibit as Exhibit
27 11 has T think 'A', "B, 'C', 'D' associated with it, so it's otherwise made numbering of the
28 +abs a Hitle difficult. Where's the exhibit binder? Oh there it is, good, okay.

29

30 3o -~ and the - the — each ~- each limited partnership agreement has slight nuances fo it in
31 terms of the commitments of each partaer, but they are otherwise generally consistent with
32 and the same throughout. And I want to -- pethaps if we could just use the D-16 af tab 20,
33 just to give the Court some foel for what needs to be looked at. 'The key articles from -~ in
34 my submission, would be first of all, article 11, which outlines the powers of the general
35 partner. Article 14 in each agreement, speaks to the relative contributions of each limited
36 partner. Andkeep in mind that the limited partner here was Canada North Group Holdings.
37 Not Canada North Camps. That -~ that party was lately added to the proceedings after the
38 Monitor powers were expanded. Article -

39 : :

40 THE COURT: So when you ask me to keep that in mind, I -1

4] respect that there's a corporate distinetion and --
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MR. BIEGANEK:’ Right.

THE COURT: _ for various reasons, but I have in general, in
examining the matters, still used as an actonym at least, the CNC.

—
O\DGO*—-—'JG\U\-I‘-‘-LBJMW

-P»P.UJUJU-)WUJUJUJUJU)U)NMNNI\)I\JMNNNH?—‘M

MR. BIEGANEK: Okay.

THE COURT: Now, am I going to have to subdivide in my
analysis of this?

MR. BIEGANEK: 1 think youll — youl simply have fo

acknowledge that

THE COURT:

MR. BIEGANEK:

they're two separate entities, But Group Holdings -~ well let me get -
Exhibit D-5, My Lord, i3 -- in the book,
copied it large and it

is the corporate structure, it's a big and we've

s in colour, and that gives you the -- the corporate structure, the

(INDISCERNIBLE) chart, 50 when you're considering this, excuse me, you'll have that in
front of you and weo can -- We cdll differentiate. ‘

THE COURT: Well it's not that I'm -

MR. BIEGANEK: Yeah.

—- incapable, T -~ that might be a -

QOh, no, 1o, 1o, 110, N0,

THE COURT: That nﬂgh‘a be a separate matter.

MR. BIEGANEK: Does it make a difference? Does -

THE COURT: That's what I want to know.

MR. BIEGANEK: Ultimately, I -- I'm going - you're going to heat

me say I don’t believe it
apparent. But, it does go
- T speak to that when -
your chart, those two entities are costr

gre the same.

The other additional articles that the

does, okay? And - and for reasons which T hope can become
to knowledge of Mr. McCracken on the validity piece. But I'll -
when the time comes, but I think ultimately, as you can see from
olted by Canada North Group Inc., and the directors

Court will need to be mindful of or keep in mind as

we go through this argument to day, is article 17, which deals with borrowing, and particular
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article 17.2, and I'm sure you'll hear from Ms. Nicholson about that. ‘What that speaks 1o
is that whete the partnership requires fimds from time-to-time, they can borrow funds --
barrow, keep that wotd in mind, because the restriction is only on borrowing, where there's
approval by extraordinary resolution which is defined as a unanimous among the limited
partners. And that extends to the granting of security in respect of assets, to secure the
borrowing. ~

THE COURT: : Sorry, T was just shuffling papers when you said
that's in what section?

MR. BIEGANEK: ‘ That is 17.2.

THE COURT: - Of.

MR. BIEGANEK: The Hmited partnership agreement.

THE COURT: o Right, okay. Whicil is found?

MR, BIEGANEK: That's the same -- on these points, the LPAs are
all the same. :

THE COURT: Okay.

MR. BIEGANEK: . Pxeept at paragraph - article 14 is the primary
differentiator and -

THE COURT: Yes.

MR. BIEGANEK: — 1o the extent there are differences, 'l point

them out to you as we roll through today. The othet two articles that the Court should keep
in mind when looking at these matters is article 20 which speaks to dissolution, And also
article 22 which speaks to dissolution and liquidation. Article 20 - and I'm making a
general statement here, indicates that assets that are provided by each of the limited partners
first go to them, if there ate those asseis. And then article 22 deals with the normal types
of, what Il call dissolution and liquidation provisions you'd see in a Hmited partnership
agreement, outlines the circumstances and then deals with the -- the waterfall of payments
that must be made on liquidation, s0 creditors get paid first, and then we move down the
chain to what T'll call the equity holders or the Jimited partnership. The -- the normal law
that followed events.

Now, the USAs, the unanimous shareholders agreemenis, again are similar, not necessatily
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1 identical, in each case, and in that, T would have the Court refer to the book of decuments,
2 tab 5, and this is the amended and restated one for kilometer 1-4-7, but a key picce of this
3 - exouse me - that you'll -~ you'll hear about -- excuse me. It's article 4. Pardon me, I'm
4 referring to the limited partnership agreement. Yes. Tab 7, My Lord, pardon me. This is
5 the Wandering River one, the -- this i3 article 4 and in particular, 4.1(i) and (7). it's the
6 same paragraphg in each ynanimous shareholders' agreement. It would be page 12 of the
7 agreement. '
8
9 THE COURT: Thanks, Tve got it now (INDISCERNIBLE).
10 Olkay.
11
12 MR. BIEGANEK. So it's subparagraphs, for this one, I guess from -
i3 - from the bank's perspective, it would (h) and then we've got (i) and (7) as well. From
14 CNC's perspective, it's (i) and (5), Those provisions indicate ~- and as I said, there will be
15 nuances between them and I'll point those out to Your Lordship as we go. But in tespect
i6 of entering into agreements, witnessing capital expenditures are in -~ in continuing
17 indebtedness in excess of $100,000, and incumbeting the assets of the general pariner or
18 applicable partnership, except as may be necessary to secure loans or advances authorized
i9 by subparagraph -- and if you look at this, it's hard to differentiate about whether that says
20 (i) ot (i), I think (INDISCERNIBLE) (i), and that's what the parties have proceeded on'the
21 basis of, but in either event, any event, there is a unanimous resolution of the -- the board
22 of directions that's required for that -- those to take place.
23
24 Now, we do know from our questionings, and from some review of documents, that with
25 respect to the partners and their general partners, thete does not appear to have been any
26 meetings of the partners or these enterprises onice they were established. So we don’t have
27 any resolutions authorizing the - well, we do not have resolutions that authorize, first of
28 all, the entering into of the operating agreements ot service agreements, I know they're
29 clearty contemplated, and were put into effect, We don't have resalutions authorizing the
30 entering into of the CNC GSAs that were granted by each of the partherships, and we don't
31 - we have certified -
32
33 THE COURT: . Sotry, what else ~ before you got to the GSA,
34 you say there was no authorization to enfer into the -- the operation agreements?
35 :
36 MR. BIEGANEK: "~ Right.
37
38 THE COURT: Yes.
39 '
40 MR. BIEGANEK: They're -- but I mean they're contemplated -~ my

41 -- my position on that is quite clearly the partner - partnerships clearly contemplated i,
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but --

THE COURT: Right.

MR. BIEGANEK: - .. if we're looking at it from a pure procedural
standpoint, the procedure wasn't followed for those either.

THE COURT: Right.

MR. BIEGANEK: Right? If - it also wasn't followed in the case of

Wandering River for the enteting into of the master lease agreement with 726 which is a
fairly onerous decument, the rent on that is about 193,000 a month plus tax, so 1 mean there
was money paid on that, so -- so the point being, factually as-we go through this, Your

" Lordship will see that the niceties of corporate or partnership procedure, were generally

not followed (INDISCERNIBLE). What flows from that is something you're going to be
asked to consider, but I think it's fair from the evidence, that - that clearly the -- the
corporate procedures were not followed, period.

All right, tarning then to more specific transactions, as we went through yesterday, statting
with Bonnyville, that partnership was ostablished in December of 2014, Atthe time of that
transaction according to the evidence, the Bonnyville camp was already set up and
operating. Withthe exception of the Jack-and-Jill dorms which are -- I'll address later, that
were to be installed and included amongst the consideration to be paid - or that was paid,
the $20 million plus GST, included a $3 million sum that was to - was advanced to enable
CNC to move those units to the ~— to the camp to set up.

The ~- as we've noted in our brief, at the time of that purchase, Canada Notrth Camps' assets
were the subject of CWB security inferests, that was obtained by the bank pursuant to a
GSA. that was granted in favour of CWB, we do have in evidence, Sir, in Ms, Taha's first
affidavit, a GSA from 2011, and in the latest set of material from the answers of Ms.
Barnhouse, another one from 2013, Ii's our understanding as Monitor, that the bank did
not have a serial number registration at PPR in respect of those units, but did have a
perfected interest in the assets of Canada Nogth Camps, on a general basis.

THE COURT: Sorry, say that last part again, it had a?

MR. BIEGANEK: Tt - it had registered its all preseni and after

acquired personal property registration, but did not specifically list serial number items.
Now, the - if you have the book of documents in front of you, Il just draw the Court's
attention to material dealing with the - excuse me - the Bonnyville transaction, that's at tab
10. This was exhibit 'B' to Mr. Romen's affidavit sworn October 2nd. The last document
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in that bundle is the bill of sale made effective as of December 30th, 2014,

THE COURT: | I'm sotry, the last?

MR. B]EGANEK: The last document 111 that bundle.

THE COURT; Yes.

MR. BIEGANEK: Ts the bill of sale.

TIE COURT: In this tab?

MR. BIEGANEK: ' Intab 10.

THE COURT: The last folio that I have on it shows ~- oh, maybe
'm just coming to the Jast page of that, it's the bill of sale?

MR. BIEGANEK: That's the last page. Yeah.

THE COURT: Yes, all right, I have it.

MR. BIEGANEK: Soifyougo 1,2~

THE COURT: Yes.

MR. BIEGANEK: Six pages.

THE COURT: Yes, no I found it.

MR. BIEGANEK. And actually for -- if you want - a discreet copy

is at tab 1-B of the transcriptrbook as well. That was provided in answer to M.
MecCracken's undertakings. :

So, you'll note from this document, that the purchaser is acquiring the equipment
installation setup and startup costs, more particularly described on schedule 'A', that's the
equipment. And sub (1)(b), the equipment's free from any charge, lien claim mortgage,
security intetest or encumbrance of any kind. That's what's noted there. And I think if's
certainly important, My Lord, that you Took at this schedule, and you will see that it only
lists specific equipment, all of which is -- we'll call them well sites generaily, but they're -
- they're trailer units or dorms. All of which have serial numbers, And -- and on the last
page of the document, you'll see installation setup and startup costs, but there's no listing
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of smallwares, there is no listing of ancillary equipment. And I think that's important
because as we see from the items that they're claiming, they include all of the walkways,
the electrical plug-ins, the sewage treatment -- well T think in Bonnyville, it's attached to
municipal services, but all of the other sundry ancillary equipment, and this is outlined in
M. - M. Roman's supplementary affidavit, they claim all of the supplementary equipment

as needed to effectively operate the camp

.

But if you -- I don’t know that I need to take you to it now, you just to make a note, that if
you look at the amended and restated Bonnyville Lodge limited partnetship agreement,
that is exhibit D-16 at tab 20 of the exhibit book, and in patticular, article 14, there s no
mention there, of anciilary equipment being supplied by 726, it's actually very specific
equipment and it refers to the numbers generally that are mentioned in schedule 'A’ to the
bill of sale. Notwithstanding that, Mr, Roman's evidence is that all the sundry equipmant
formed part and parcel of the quote, installation setup and startup costs, SO that's his

evidence,

Now, we've eliminated the need to look at an adverse inference. The evidence that we do
have before the Court, is that in the case of the asset acquisition, both Ms, Batnhouse and
the (INDISCERNIBLE) have -- or review of the (INDISCERNIBLE) file and the
(INDISCERNIBLE) themselves, have confirmed that first, that there was no release of
interest received, from CWB, and there does not appear to have been a PPR search
conducted of the -~ of CNC in respect of the transaction.

As we note in this material, there was no additional or ancillary documents provided, there
is no lease between 726 and the partnership, the position of 726 is that they acquired it and
provided these assets to the partnership for the purpose of fulfilling their obligations under
the limited partnership agreement. Tl get to -

THE COURT:
between 726 and the limited partnership?

MR. BIEGANEK:
THE COURT:
MR. BIEGANEK:
THE COURT:

MR. BIEGANEK:

Sotry, you -- but you said that there was no lease

Correct.

Okay. As distinct from -

The other three camps -~

Oh, for Bonnyville when you --

- where there were leases provided.
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THE COURT: Yes, yes, of course.

MR. BIEGANEK: Right. Okay. Now, I'm just going to grab this

glass of water, Sir, 1 started fighting a cold this -- the last couple of days. Thaok you,
madam clerk.

Now, 'm going to move on to deal with, again, this is furtherance of the document review,
the Wandering River parinership, This is a sub-partiership of the Heart Lake limited
partpership and you'll recall that there was some litigation or some arguments made by the
bank regarding receivables in respect of - arising out of that earlier in the proceedings.
The -- the partnership did include some other parties, in this case, the Canada North Group
provided a 50 percent interest in some of its fand, but there was also'here, as with the others,
an operating agreement and a services agreement.

The - in this particular case, there were payments made by 726 Remote -- or pardon me,
726 Group and 726 Modular, for equipment which was acquired by them, and then placed
on lease with the partnership. The master lease is between 726 Remote and the partnership,
however invoicing for the equipment acquired by the 726 generally was provided to RAM
(phonetic), which was the - the parent company, but all payments for the equipment appear
to have been made by the other entity, 726 Modular, not 726 Remote. I'm not sure
yltimately, if much turns on that, Mr. Roman's evidence was that a lot of these things were
handied internally and on ledger sheeis, but the — the point is that there's no real
documentary connection between the two, other than perhaps on 726's internal accounting
records.

Now, the master lease of 726 and - and I think T'll -- T1 take Your -~ Your Lordship to
these leases, because this is -~ the master leases and the schedules are key to understanding
how the documents -- the lease documents work. In the case of this particular lease -~ yes,
that is - if you have the exbibit binder, it's exhibit D-9 at tab 9. And thal's the schedule.
Here, let me start with this, Sit, a little bit better, this Is -~ this is the exhibit schedule. But
if you tuen to the next exhibit, and this -- I'm just taking you to the form, this is the master
equipment lease agreement for Peace River. So, Il go back to the Wandering River ina
sec, this genetal statement is as follows.

Tn each particular instance, how this worked from the paper perspective, is there's a master
equipment lease agreement that outlines the terms, and then there's general ferms and
conditions which are attached to it. The master equipment lease agreement is the envelope,
we'll call it the RELA (phonetic) document, and it provides that from time-to-time in the -
_ the second main paragraph, the lessee, in this case the limited -- or in each limited partner
case, would propose to lease and the lesser would elect to lease to the lessee from time-to-
time, work force housing modules, trailers and/or relocated modular and/or prefabricated
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structures, including various appurfenances such as stairs, railings, furniture, kitchen
equipments, security systems and the like. And that's defined as equipment, pursuant to
these covenants. And then you'll see under — as you go down the - the page to item number
1, is the equipment schedule.

S0 in sach case, they would take an equipment schedule or a series of equipment schedules,
which would outline two things, Number 1 — well more than two, probably three. Number
1, the equipment that is to be Jeaged ot put on the lease, and that is normally would be
looked at as schedule 'A' to each schedule. And then schedule B' to each scheduls is the
value attributed to that equipment, and the schedule would also outline the total value and
the rental payments to be paid.

THE COURT: Sorry that would be in ‘B’ as well?

MR. BIEGANEK: No, i's in the -- the face of the document.

TITE COURT: Oh. | |

MR. BIEGANEK: 11l ~- if you -- so if you scroll -- or -- oF flipto 1, .
2,3, 4,5, 6, page 7 of that bundle, you'll see equipment schedule number 1.

THE COURT: Yes.

MR. BIEGANEK: Right? . And there's an equipment value middle
of the page.

THE COURT: Yes.

MR. BIEGANEK: And then a rate pet month and the ferm about two

thirds of the way down. And then if you iook to schedule 'A' to that document, again this
is Peace River, you'll see the equipment listed. And then the schedule 'B' o that particular
document, shows the equipment value. And that's how they were generally set up for each
LP. ‘

THE COURT: Okay.

MR. BIEGANEK: Tn the master equipment lease agreement, if you
otill have that at B~10, and they're all the same, the general terms and conditions at least,
are all the same. If you look at paragraph 16 of those general terms and conditions, you'lt
see that in (b) there's an entire agreement clause in those general terms. Okay.
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THE COURT: Have it.

MR. BIEGANEXK: : Now, if'we turn back to exhibit D-9 and I go back
1o the Wandering River piece, this is the equipment schedule number 1, which to my
recollection, is the only equipment schedule for the Wandering River partnership.

THE COURT: Sorry, just give me a second, the entire
agreement is in what portion?

MR. BIEGANEK: It's in the general -

THE COURT: - It's in the generdls, but I - did you have the
number? '

MR. BIEGANEK: Oh yeah, it's paragraph 16.

THE COURT: Tn miscellaneous theh, I just haven't fpund it yet.

MR. BIEGANEK.: Yeah.

TIIE COURT: QOkay.

MR. BIEGANEK: And (b).

THE COURT: Tha;ﬂ{ you, got it now.

MR. BIEGANEK: Okay.

THE COURT: Go ahead, now you're --

MR. BIEGANEK: Okay. Now, Wandering River is the -~ pardon

me, exhibit D-9 was the equipment schedule number 1 to the Wandering River master
lease. If you look at that document, Sir, you will see that it includes certainly rights, and
then equipment which is listed in this instance, as schedule B, it's probably incorrect from
that - from. a- documentary perspective, but the fmportance of this is, vou'll see that the
assels listed, are only the trailer units, the - the modular units. Well we'll have a discussion
about whether smallwates are included, there's no indication in that document, that any
ancillary equipment was subject to that lease. :

THE COURT: Sorry, youre saying something about
smaflwares?
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MR. BIEGANEK: Well thore's - there's three components Lo the
726 claim in all respects. :

THE COURT: Yes, no I understand the ~

VR. BIEGANEK: There's -- right.

THE COURT: —- fhree in their claims, thete's the smallwares,
there's the ancillary and then there's the -- '

MR. BIEGANEK: The main,

THE COURT: Yes, the main -

MR. BIGGANEK: Yeah.

THE COURT: -- equipment.

MR. BIEGANEK: Yeah.

THE COURT: But, what are you saying here? That's there's nil
in reference -~

MR. BIEGANEK: There's no -~ there's no -

THE COURT: - to ancillary or --

MR. BIEGANEK: Smallwares.

THE COURT: - in respect {o smallwares, both?

MR. BIEGANEK: Right.

THE COURT: Okay. Ihaveit.

MR. BIEGANEK: Okay. Now, we do know from the evidence, that
726 -~ this is - this is a lease for 42 months, so it's a lease for a tetm of more than one year,
is they are in business of Jeasing, that is their only business, and they did not effect the
registration of a financing statement of PPR until Novembet 27th of this past year, 2018,
And as T've pointed out to you in our general -- my genetal overview, there's no evidence
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here that there was an extracrdinary vesolution entered into by the partners, although this
lease is contemplated by paragraph -- article 14 of this particular limited partnership
agreement, and there's no evidence of & unanimous divector's resolution of the genctal
pariner tnder the terms of their USA. And in this particular case, the minimum rental per
month was $193,800 plus tax. So, we have that.

Now, with respect to Peace River, this agreement was entered into at the end of January of
2015.

THE COURT: Sorry, whete am T seeing the rate of 198 (sic) a
month?

MR. BIEGANEK: Oh, if you -

THE COURT: Oh, is that 2077 s just - it's
(INDISCERNIBLE)

MR. BIEGANEK: Yeah, no if you - it's hard to read. So schedule
'A" attached, so it's 297-600 per month --

THE COURT: Oh, and 193 is at the bottom part?

MR. BIEGANEK: Right.

THE COURT: Okay.

MR. BIEGANEK: ' Right, but no - no less than 193,800.

THE COURT: 1 have it, thank you.

MR. BIEGANEK: Apd T think bow it worked out is, they were

paying 193,800. And there were payments made. In Peace River, the LP agrecment was
entered into in January of 2015. In each case there, again, the Peace -- Il just refer Your
Lordship to it, it's exhibit D-13, that's the amended and restated -~ or pardon me, that's the
signed document, it's at tab 19 of the exhibit book. In this particular instance, Canada
North Group was providing obviously its propottionate share of initial working capital.
Startup - startup losses, installation and setup costs and equipment, linens and disks, we're
not sure what that means, efcetera, plus equipment referenced on schedule 'A’ to their
master lease agreement, between CNC and the partnership dated effective January 23,
2015, 726 was to provide its proportionate share of the working capital, the equipment on
its master lease, all costs associated with teansportation, site work, installation, pitings,
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utilities, eteetera, Andupon expiry of the lease, was to sell the equipment to the partnership
for a dollar.

A couple of points here. Unlike the other USAs, if this — this particular unanimous
shareholders' agreement was entered at exhibit 26, which is tab 30 of the exhibit book. Oh,
pardon me, that's the master -- pardon me, the - the USA contemplates in this that there
are qualified leases, which exclude it from - which exclude the - eliminate the need fora
unanimous resolution of directors, okay? And the USA for the Peace River Lodge limited
partnership is found a 1ab 8 of the book of documents, Okay.

THE COURT: - Exhibit 30's not relevant, I've got te go 10 the
other binders. ' :
MR. BIEGANEK: Right, ['ll go to Exhibit 3 ina momeit —
THE COURT: Right.
MR. BIEGANEK: . that the ~ it's got to be in the binder.
THE COURT: - Okay. |
- MR. BIEGANEK: And it's again af page 12. And you'll see thete in

(f), there is borrow money on the credit of the corporation or the limited partnerships. Ofher
than pursuant to the equipment lease between limited parinership and 726 dated the blank
day of January, 2015, or any equipment Jease or Jand lease including any renewals or
extensions thereof, approved by the board of directore of the corporation and entered into
between a limited partner and the limited partnership, on or following the date hereof, and
that's referred to as a qualified lease. Okay? And you'll see that in (i) a qualified lease is
excluded from the requirement, if you read (1) and (j) together.

THE COURT: So you're saying the net effect of that is what?
That this is unique obviously, to Peace River, but --
MR. BIEGANEK: ‘ Yeah, I'm going to take you to --
THE COURT: Okay.
MR. BIEGANEK: [f — the next document you need to flip to is'at

tah 4 of the book, which you have in front of you. Which is the Peace River Lodge limited
partnership agreement. And if you look at article 14 of that document, there's a reference
there to an equipment lease between CNC and the partnership.
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THE COURT:

MR. BIEGANEK:

THE COURT:

MR. BIEGANEK:

THE COURT:
reference.

MR. BIEGANEK:

THE COURT:

MR. BIEGANEK.
- that one's biank, we did get a -- ther

as an exhibit.

THE COURT:

MR, BIEGANEK:
the exhibit number in a moment. But th

31

In article 127
14.1(c).
Fourteen, yes.

Do you have that, My Lord?

I've got article 14, tell me what specific

Point 1, (©).
So the equipment referenced on {(a) and dated -~

Gchedule 'A' to equipment lease between CNC -

e is a signed document with the blank filled in, entered

Okay.

The date on it's January 23rd, 2015, Il give you

ere's a master lease in that instance with CNC, and

the limited partnership. Okay. That master equipment lease is at tab 30 of the exhibit

book, that's D-

26. And it isn't for any equipment, it -- but it is for a number, approximately

1.7 million US, and it's in respect of foregone profit on the construction of the camp. And
the acknowledged understanding was that Canada North would be entitled fo receive
payment under that lease, from the pattoership, as matters progressed.

As with the other partnerships,

fhere was also a service agreement and an operating

agreement entered into with CNC. And in terms of the lease agreemeont that was entered
into between the partnership and 726 Remote, that's found at tab 10, exhibit 10 of the

exhibit book.

THE COURT:

MR, BIEGANEK:

Okay.

Vou have that? Okay. This -- I want to take you

through this a little bit more because this - this camp was constructed over a period of
time. So it looks to me like how [ would describe it in a - in a vernacular sense, is that on

this parﬁcular piece, 726 was essentially providing funding to get the camp set up. Okay?
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So they were using a lease to seoure themselves for the funding, but they were providing
cash to build and -- and establish the camp. And we have -- the master lease agreement i3
the first docurnent in that bundle, and then if we go to 1, 2 - 7 pages in, we have equipment
schedule numbet 1. Do you have that in front of you?

THE COURT: , Well I bave schedule ‘A" equipment.

MR. BIEGANEK: Yeah, no, a few pages back. And there's a
document in — that's attached to exhibit schedule number 1.

THE COURT: ' I have it now.

MR. BIEGANEK: Excellent, okay. So that outlines the equipment

value, attaches schedule ‘A’ and notes that it's a minimuim lease term of 45 months. And
you'll see in schedule ‘A’ which you did have before you, the equipment that's listed.

THE COURT: " Ihave that.

MR. BIEGANEK: Okay. And then schedule 'B' shows the value
that's atiributed -- ot that will be - what 11 call, put on lease. And that includes not just
the uniis purchased from Camp Corp, but also site setep that you see there, right? All
included in the value, for a net total equipment value as they call it, of 10 million 677 and
change. Now there wete further equipment schedules, and this gets us into the -- or if you
flip the next page after that value, you'll see equipment schedule number 2.

THE COURT: All right.

MR. BIEGANEK: All right. This shows equipment value here of
~.3 million. With additional monthly payments. And a minimum lease term again of 45
months. But the critical piece here is to flip the page, My Lord. Now, you'll see it says at
the top, schedule 'A' to equipment schedule pumber 1, by and between 726 Remote
Accommodations as lessor and Peace Rivet Lodge as lessee. None.

But you look at (b) or schedule 'B' and it says to equipment schedule number 2, by and
between 726 Remote as lessor and Peace River Lodge as lessee, various site and setup
work at Peace River Lodge in Peace River as detailed in invoice number 11, dated January
12, 2015, attached hereto. And attached to that, is support for what's noted as draw number
a. .

There is a listing of items here including some service invoices, but also some equipment
and so forth, for additional, what I'li call value of 2.422 million. 726, notwithstanding the




fu—y
OOND 00 =1 SR LA B L B

pmmwmummmwmmwwmwmm [y ok ok

41

33

wording of schedule 'A", claims entitlement {0 these assets as forming part of its lease. Our
position, which we'll get to, is that this invoice was used to attribute additional value to the
original equipment, but by its very terms, i#'s clear, the equipment's not included, it's just
there for value. So if those assets are anybody's assets, they remain the partnership's assets.

Again -

THE COURT: ' You'te saying schedule 'B' is again, consistent
with the pattern that they used in atiribution of value?

MR, BIEGANEK.: _Correct.

THE COURT: But that the iﬁlport of the language of the
agreement itself is that there's no claim attached to them, it's just a valuation.

MR. BIEGANEK: Right,

THE COURT: 1 understand.

MR. BIEGANEK: Thai's not the position they're taking now, but .

THE COURT: © No, I realize,

MR. BIDGANEK: -~ that's what the documents -- yea.h'.

THE COURT: . But as to what the docoment says.

MR. BIEGANEK: Yeah.

THE COURT: Okay.

MR. BIEGANEK: | This lease is for a term of 45 months as I've said.

There's a dollar option to purchase at the end of it. Again, there's no evidence - well, the
evidence is, 726 Remote did not register its Interest by way of financing statement of PPR.
at the time, they have done so now, justa couple of months ago.

THE COURT: T'm just noticing the time, how are you managing
this in your own mind?

MR. BIEHGANEK: Well, if T can ~ why don't I finish with the - the
Jast partnership now and then we can break --




W oo 1 On B e B

34

THF, COURT: _ Olkay.

MR. BIEGANEK: - for a while, and then come back and - My
Lord, I can't -- well, I don’t guarantee that we'll get done today.

THE COURT: _ I understand that.

MR, BIEGANEK: S0 — okay, but we'll do -~ I'l do rmy level best.

The next partnership is kilometer 1-4-7, again this one gimilar to all the others, the master

lease agresment here is at -- starts al 11, D-11 in the exhibit book. And this one we entered
a series of documents, so it'll be tabs 11, 12, 13 and 14 are relevant to this discussion. And
this is the - excuse me - the one camp where we have the equipment swap. So the - the
primary lease -- or the master lease is D-11-A, that's at tab 11. The 11-B at tab 12, is the
equipment schedule number 1 which Jists the equipment. And that includes the F-X dorms
that were referred to yesterday. And schedule B is the ~ the value attribution and the title
of that is schedule B' Manaus Lodge summary of 726 investment.

The additional - thers was never any amendment made to this master lease agreement. So
there is in Mr, Roman's affidavit, an e-mail from the -~ his supplementary affidavit, an e-
mail from Canada North saying, we shipped youts ~- your rec units to Wandering River,
did you want to make changes 1o the invoices and the lease? There's no response o that.
And thete's been no change to the invoice ot the lease. And Mr. Roman confirmed that 1
his questioning at page 62, lines 4 to 24 of the --

THE COURT: Sorry that was what? Can you say it again?
MR. BIEGANEK: ‘ Page 62.

THE COURT: Yes.

MR. BIEGANEK: And if's lines 4 to 24 of his transcript. Now, as

we outline in the brief, in this case -- well, before I take you to that, My Lord, if you look
at the remainder of the equiptnent schedules, you'll see is equipment schedule number 3,
there is no additional equipment that's added to the lease, it's all just notations of attribution
of value. And again, it goes to the question of whether or not the ancillary equipment that
they removed from the camp under the (INDISCERNIBLE) ordet, is properly theirs under
their lease agreement and we say it's not.

H you -~
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THE COURT: Tust a moment.
MR. BIEGANEK: Yeah,
THE COURT: Okay. Are you able fo help me? 1 -- T still

haven’t digested how the exclusion of any equipment, but the attribution of values, what is
the purpose of that structure, using O-3 for example of --

VR, BIEGANEK: What's the purpose of that — well, T can osly
sutmise, My Lord, but from - it appears to me as T've said, that 726 utilized lease
documentation for the purpese of evidencing the obligations that the various partnerships
had to get.

THE COURT: Right.

MR. BIEGANEKX: Tt didn’t utilize any other type of lending
documentation to -- like a - a master loan agreement or - ‘

THE COURT: Right.

MR. BIEGANEK: - anything like that. So my -- my conciusion,
and it's only mine, but T think ~ ‘

THE COURT: ' Yes.

MR. BIEGANEK. | - i's reasonable from the paperwork, is that their

— their method of puiting on papes, wais to, if we're going to give - say - let's just use an
example, okay we're going to put $10 miliion worth of equipment on this site, or we're
going to advance $10 million to set up this camp, a certain portion of that is related
specifically to equipment that's being purchased and put o1 site, a certain portion of that is
paying Canada North to set up the camp, but all of that value or all of that dollar amount,
is going to have as security for it, only the assets listed on schedule 'A. So it's -~ it would
o like - we don’t use them much anymore - but taking a promissory note for an advance
under a general security agreement if we'te - we're doing a specific equipment loan, we're
{aking one secutity agreement, but we've got three loans underlying it, here's a — here's a
promissory note (]_NDISCERNIBLE} for loan 1, here's a promissory note for loan 2, here's
a promissory note for loan 3, all covered by the security. 726 uses the same as it's means
of - of doing it, it's - it's imperfect, but that's how it's structured.

THE COURT: But T still not sure that that allows me o grasp
why - okay, so your first schedule lists the equipment in "A', '
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MR. BIRGANEK: " Right.

THE COURT: Why is it your -- we are seeing a breakout in 'B'
of different valuations? What is -- what's being accomplished by that? If it's tax then I
don’t really care, you kaow, but --

MR. BIRGANEK: Yeah, 1 -- I don’t have the answer -
THE COURT: ‘ ] see.
MR. BIEGANEK: - for you, Sir. I don’t have an answer for you.

But it could be tax related, it could be - I think it's just primarily to provide an accounting
to the parties that are to the agreement of this is the value we're providing for which
purposes, this is to equipment, this is to pay your invoices for site setup, this is for other
sundries, this is for the tax, we put it all under this piece and we charge you monthly rent
for it in repayment.

THE COURT: - Oty

MR. BIEGANEK: Tf we - to finish up on this piece, if you furn to
tab 40 of the exhibit bock, and exhibit D-34. The highlighted units on that e-mail, this is
an e-mail exchange betwoeen Mr. Roman and the Monitor, asking for the whereabouts about
ceriain missing equipment, as it turns out, 796 has possession of it, they removed it from
the Manaus camp, but the highlighted items are -- do not appear anywhere on the lease
agreement between 796 and Xdlometer 1-4-7, Yetthey claim they're entitied to those Tmits.

Sir, that - [Tl finish on ihis piece, and on this review of the facts by doing the Tollowing,
again, this lease was for a term of more than one year, there was no financing statement
registered PPR um 1 November of last year. And that's it for the kilometer 1-4-7 piece.

Tn terms of amounts owing 10 CNC by the parinerships, the -- what we've enfered. as
exhibits, it's tabs 31 to 34 of the exhibit book, some general ledger statements shows that
Wandering River Lodge owes CNC $159,123.46, Peace River owes i1 million.
Bonnyville owes 842,000; and kilometer 1-4-7 owes 1.2 million; those are outlined at
paragraph 72 of the brief. '

THE COURT: Is there any controvetsy in respect of those
figures as such?

MR. BIEGANEK: Well, Mr. McCracken confirmed those were the




figores.
THE COURT:

MR. BIEGANEK:

backup for all of it.

THE COURT:
MR. BIEGANEK:
THE COURT:
MR. BIEGANEK:
THE COURT:

MR. BIEGANFK.
break.

THE COURT:

our time and where we go from hete.

MR. BIEGANEK:

THE COURT:

reasoning that the Cout provided,

MR. BIEGANEK.:

THE COURT:

opportunity 1o - to examine

MR. BIEGANEK:
THE COURT:
MR. BIEGANEK:

THE COURT:

37

Right, okay.

The Monitot's not had - is - understands there's

Okay.-

But the backup has not been produced.

The paragraph number from your brief was?
Seventy-two.

Two? Thank you.

All right. T think now is an appropriate time 10
Okay. I want youto digcuss the implications of

Okay.

Recause the inability to finish mmpacts the

Yes.

And 1 leave it for counsel to have the fivst

what this does for the continuatiorn.

Okay.
All right?
Yeah, thank you, My Lord.

Thank you vety much.
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THE COURT CLERK:

THE COURT:
MR. BIEGANEK:
THE COURT:
MR. BIEGANEK:
THE COURT:
MR. BIEGANEK:
THE COURT:
MR. BIEGANEK:
THE COURT:

MR. BIEGANEK:

38

Sorry, My Lord, are we starting at 1:30 or 27
1 don’t know that an extra half an hour in -
No.

Il take yoﬁr guidance --

2:00.

2:00 is fine?

Yesah,

- frotn your standpoint?

Yeeh.

All right, let's do that.

Thank you.

PROCEEDINGS ADJOURNED UNTIL 2PM
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Certificate of Transcript
1, Shari Lynch, certify that

(a)  Itranscribed the record, which was recorded by a sound-recording machine, to the best
of my skill and ability and the foregoing pages ate a complete and accurate transcript of the
contents of the record, and

(b)  the Certificate of Record for these proceedings was not included orally on the record
and is not transcribed in this transcript.

Shari Lynch, Transcriber
Order No.: AL-JO-1002-2984
Date; January 27, 2019




J—
O\DOG'--.IO\U\-D-UJNP—

L&wmmmmmmmwwwmw b B e —_

40

Proceedings taken in the Court of Queen’s Bench of Alberte, Law Courts, Edmonton, Albetta

January 11, 2019 Afternoon Session

The Honourable Mr. Court of Queen's Bench

Justice Iillier of Albetta

(No Counsel) For the Monitot

R. Quinlan For the Monitor

C. Russell For Canadian Western Bank

Z. Han For 726 Alberta Ltd.

C. Nicholson For 726 Alberta Group

D. McAlister For 726 Alberta Group

B. Smith For M, and Ms. Hadfield

S. Delblanc For Mr. McCracken

S. Delblanc For Mr. McCracken

D. Borman. Court Clerk

THE COURT: Afternoon, everyone, please be seated.
MR, QUINLAN: Good afternocn, My Lord.

THE COURT: Mr. Quinlan.

Discussion

MR. QUINLAN: Over the lunch break, unfortunately M,

Bieganek's illness took a fairly swift torn, and has had to, go home for lack of a better term.
R0 over the break and in consultation with my friends here, today, we propose o break for

the rest of the day and continue on with some res cheduled dates. We have spoken, you ate
next sitting on the commercial list near the end of March. It looks and appeats as if you
have March 20th and 22nd completely free, you are not -- there is no availability on the
7ist. So we have proposed to continue the hearing on thoge two days. I have sent an e-
imail to the commercial coordinator's office to -- just to confirm that we can still pre-book
those two days. 1haven't received a response yet but we're hoping they're still free.

And we have discussed as between ourselves and set out some other preliminary steps and
deadlines, which should assist the patties in knowing the arguments going forward, as well
as yourself, because in their original brief, 726 did not address any substantive arguments
in respect of Bormyville, the parties have agreed - of coutse this is all subject to Your




—
[ = - - - S W R T e

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

41

Tordship's confirmation - that 726 shall file a written argument by February 19th, 2018,
litmited to -~

 UNIDENTIRIED SPEAKER: 2619,

MR. QUINLAN: Sorry 2019, thank you. The - the Bonnyville
jssues and any arguments they have on-rectification for relief from forfeiture, as none of
those items were -- none of those arguimentis were particularly set out in their brief. The
Monitor and CWB end any other party who wishes to, can file a reply brief on or before
February 28th, 2019. The parties have agreed that no new evidence will be filed, there's
not going to be new evidence as part of this process. And if Your Lordship is agreeable to
all this, T would reduce this to a form of written order, circulate it to my friends here and
then send it to Your Lordship for execution.

MR. RUSSELL: My Lord, might T just make an additional
comment? Excuse me. I realize this is an unforfunate tutn of events, and quite frankly, it
flies in the face of Your Lordship's desire to kecp this moving on a prompt basis. The
problem is, I know that Mr. Bieganek has spent literally days preparing for the -- for the
oral argument, and it -- from what I understand of the argument, is at a point would be very
difficult, if not impossible for Mr. Quinlan fo pick up and run with himself.

THE COURT: - Oh, I'm not second-guessing that we can't go
ahead this afternoon, thanks very much on that aspect, Mr. Russell.

MR, RUSSELL: Thank you, Sir.

THE COURT: Thete are two components to this. One relafes -
- T mean obviousty we couldn't have anticipated that Mr. Bieganek would have a turn in
his health, and maybe that stands alone, but the question of costs oceasioned by not getting
to the merits of this thing earlier, is something which 1 would invite input on, and I want
olarification, so I think T really want Ms. Nicholson to -- o help the Court with respect to
the framework that Mr, Quinlan has just laid out. I know you've obviously been involved,
you've had input on it, but T just want your input, thank you.

MS. NICHOLSON: My Lord, T support this. Obviously. I--are you
asking me to speak 1o costs, Sir?

THE COURT: ~ That's the second point - point of it, but I've got
four points that have been raised, the — the most germane of which is the agreerment that
there'll be no new evidence that's provided. :
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MS. NICHOLSON: Yes, My Lord, T -- [ undesstand why you'd like -
to know my perspective on that. I~ I--1 don’t have instructions, but I would -- L~ T --
you have not permitted the two pieces of evidence as - as we've gpoken about today that
we tried to bring forward, the Roman material, and we just -- by the way, this was just
raised about no new evidence just now, but -

THE COURT: Sorry, do you want to consult amongst counsel?
T thought it had been, that's what I wrote down.

MS. NICHOLSON: Sorry, it was -- I don’t mean to say it was sprung

on is, we — we had a very short two-second comment about it, in -- fair?

UNIDENTIFIED SPEAKER: (INDISCERNIBLE)

MS. NICHOLSON: Yeah.

UNIDENTIFIED SPEAKER: Sure.

THE COURT: _ Do you want some time to talk? What do you'
mean sure?

UNIDENTIFIED SPEAKER: Is that what you're asking?

MS, NICHOLSON: No, no I--Idon’t -1 don’t need time to talk, 1 -

-1 just probably on that point, I don’t have instructions, but T could get them quickly, and
I - I think T could get them quickly. And --butit would be — that would be the only issue
that T would like to get instructions on, apart -

THE COURT: As in if I adjourn now for five minutes, you can
got your client on the phone, get instructions and then that would firm up these four points?

MS. NICHOILSON: T think maybe if T could have ten minutes maybe?

THE COURT: Okay, sorry, I didn't mean (INDISCERNIBLE).
This watch is an old watch and it's just fine, that's not my point.

MS. NICHOLS ON: Yes, that would -- that would assist for sure.

THE .COURT: All right. And then it seems to me, consistent

with really what happened on the 21st, 1 can recollect that the - the impact of the further
delay would be simply something that would be assessed ultimately in the attribution of
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1 costs.
2
3  MR. RUSSELL: I would think that would be appropriate, My
4 Lord. The — the reality is that the - you know, obviously the Monitor has in zoind,
5 something with regard to the costs that would otherwise have not been incurred, but I don’t
6 think until we kind of see the global pioture, that we can say anything more than that.
7
§ THE COURT: You see but that's a separate point, If -- if there
9 had not been this application, that's one matter is to what -- what would not have been
10 incurred. But if there is some aspects of this that were down to the benefit of 726, then the
11 application is absolutely necessary, but was it necessary in two stages or not, or what are .
12 the implications? I believe that simply remains open for determination another day, and
13 that's all that's been done on costs in relation to this in September, is that we have heard
14 representations that 726 ought to be accorded an opportunity to amend its affidavits, to file
15 its applications, to not appear for the December hearings, but that there are costs associated
16 with that.
17 ‘
18 MR, RUSSELL: And, My Lord, I suggest that what you've just
19 expressed be put into the order as well if we could. .
20
21 THE COURT: All right, okay, T have that.
22 , .
23  MR. QUINLAN: T'm agreeable to that, Sir, Il put that in the order
24 as well, thank you.
25
26 THE COURT: _ Okay, that's probably the best case scenatio for
27 your clients on costs, but you probably should take instructions that if this is by agreement,
28 that that fifth item, that costs are adjourned to -- to --
29
30  MS. NICHOLSON: To -
31
32 THE COURT: -- ancther determination, okay?
33
34 MS, NICHOLSON: Thank you, My Lord, T'll -
35 :
36 THE COURT: : All right.
37
38 MBS, NICHOLSON: -- I --
39 '
49 THE COURT: Yo we'll adjourn for fen minutes. Is there

41 anything else I need --
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MR. QUINLAN:
deal --

MS., NICHOLSON: .

MR. QUINLAN:
yesterday, and then we can adjourn?

THE COURT:
company?

MS. NICHOLSON:
THE COURT:

MR. QUINLAN:

44

" Maybe while Ms. Nicholson steps out, L can just

Sure..

- with you on these two orders that you granted
No difficulty leaving this fo the rest of your

That's ~ I -- yes, thank you, My Lotd.
All right, thanks very smuch.

So, pursuant to our convetsation yesterday, My

Lord, about me tedoing the two orders you granted yesterday, one with respect to the
approval and vesting of the WRC assets and second, with respect to the expanded Monitor's
power for sale, 1 have done that. I'm passing up the form of order. This first one is the
yesting and approval order. Sir, I can advise that T've made no changes to that form of
order except removing the Monitor's power section, 50 this was -- this is otherwise the form
of order that was circulated to all my friends and Your Lordship.

And is othervise in the standard court template, the exception of paregraph 6 and 7 are
added. Paragraph 6 just says, the purchase price allocated to each of the assets, is what
we'll apply to it. And seven of course, permits the Monitor o discharge any PPR
registration -- serial number PPR registrations if the parties themselves don't. Otherwise,
this is in the standard template with the exception of the sealing provision in paragraphs 15

and 16, and the approval provision at paragraph 17.

THE COURT:

MR. QUINLAN:

-~

Right. I signed that order, Mr. Quinlan.

Thark you very much., And I'll pass up the

second form of order. Relating to the expanded powers of the Monitor, Sir. What I do
want to draw to your attention, and to my fiiends' attention, is that these are the same
provisions, substantive provisions, one deals with capitalized terms and two deals with
service. Paragraphs 3, 4 and 5 were what was in the existing ~ or the draft that was
ciroulated for those - for this section, What I have added is the last paragraph in here
overnight, and that's just confirming that if the Monitor completes any sales, basically the
sale proceeds stand in place of the property and in the same priority, just confirming that
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so that it's clear for all parties.

THE COURT: I think the law imposes that but it's good for the
parties to know that the Court's confirmed that's the way it will stand.

MR. QUINLAN: T just thought in light of Mr. Smith's comments
yesterday -~

THE COURT: Yes.

MR. QUINLAN: -~ that might be helpful to include, My Lord.

THE COURT: No, 1 think that's likely so.

MR. QUINLAN: So subject to that, T have nothing further to add
if you want to now take an adjournment to let Ms. Nicholson complete her call.

THE COURT: Tet's do that, Okay. Thanks very much.

MR. QUINLAN: , Thank you.

(ADJOURNMENT)

THE COURT: Thanks overyone, please be seated.  Ms.
Nicholson.

MS. NICHOLSON: Yes, My Lord. Twas able to obtain instructions

on the terms that we've discussed, with respect to an order.

Decision

THE COURT: All tight, Mr. Quinlan will prepare that order
‘hen Tor circulation. Just so that I'm clear, it's a five - five point order in terms of
rescheduling for March 20th and 22nd. T think presumptively, that's what it's going to be, -
but T would ask you to speak directly to confirm with Ms. Hins, I just tried to get her myself,
without success, so you ought not fo feel too slighted by the fact that you couldn't, if' a
fudge can't and he's sitting in commercial court, you know she's unavailable. But, I would
do whatever I can with my schedule, I had looked at some other dates that didn't necessarily
engage that commercial week, and 1 don't know if there are impacts, I think there is
certainly on Ms. Nicholson, of a stagger where there's a -- a day break as opposed to two
days that are contiguous. So we're going to look to dates, and I'm wondering in that respect,
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whether you're already feeling an impact or whether you might be able to advance by a
weel for example, the -- the filing deadlines that you've set for yourselves.

MS. NICHOLSON:

THE COURT:

My Lord --

And 1 say that on the basis that I'm looking that T

micht be able to make available, either -~ well no it's really only -- no, I have two
possibilities. What was - yes. No, I have one, sorry, March 14 and 15. So if thaf's not
workable with counsel, then fine, but I wili canvas with Ms. Hins because it doesn't conflict
with anybody else's schedule, it is just my free -- my unas signed time.

MR, MCALLISTER:
THE COURT:

MS. NICHOLSON:
MR. RUSSELL:

MR, QUINLAN: ,
necessary. Or if -- if available.

MR. DELBLANC:

THE COURT:

I can tell you those dates do work for me.

Do work for you? Thank you, Mr. McAllister.
And they do for me, My Lord as well.

T1i make it work.

We'll make it work as well, My Lord, if

Should be fine. We'll make it work as well

Okay. All right. Becanse that then doesn't

impact the commercial week, I think that's maybe the safer rowte to go, is for me fo set that
and all we requite then is a courtroom and I will just confirm with Ms. Hins. So let's have
your order changed from 20th and 221d, because they are not contiguous and I prefer that
everybody have the advantages of two days back-to-back, and watch, we'll just find that
that doesn't work, T — best laid - laid plans, but -- s0 February 12th, let's just be sure, I
have a feeling that’s a Family Day.

MS. NICHOLSON:

THE COURT:

MS. NICHOLSON:

THE COURT:

MS. NICHOLSON:

My Lord, the Family Day is --

Oh, it's the following one, it was -

The following week, yes. But is it -- is it -
I don’t know if the Court -

Do youneed -~ do you need the briefon --a woek
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before then - before the 19th?

THE COURT: " That's what 'm going to suggest is that -

MS. NICHOLSON: I was — I was praying for it with my friends that
they would give me to the 19th and they've acceded that, but -~

THE COURT: Okay. Okay, well then ~ and  respect thét.

MS. NICHOLSON: But ) - but I — but I don’t -

THE COURT: Let me see -~

MS. NICHOLSON: T understand your schedule as well, My Lord, so

THE COURT: Right, s0 -

MS. NICHOLSON: -~ I don’t want to -

THE COURT: Yes, thank you.

MS. NICHOLSON: -~ hamstring you.

MR. RUSSELL: Sir, T suspect that we can easily do our rebuttal

briefs in the nine days between the 19th and the 28th and then that would give Your
Tordship two full weeks with the -- with all the materials.

THE COURT: Okay.
MR. RUSSELL: Does that work?
THE COURT: All right, let's leave the dates then as they've been

said - stated, February the 19th and February the 28th. 1t'll be for the Court then to address
March 14 and 15, okay? No new evidence, costs deferred. I'm not sure if you had standard
language in an earlier order that dealt with that costs matter, but everybody understands
what T'm saying, it -- it remains live and extent.

MR. QUINLAN: 1 believe everyone understands that, My Lord.

THE COURT: Okay. All right, is there anything else that needs




clarification this afternoon?
MR, QUINLAN;
THE COURT:
MR. QUINLAN:

MS. NICHOLSON:
accommodating us.

- THE COURT:

books, thank you.
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T don't believe so, My Lord, no.
All right, thanks very, very much.
Thank you.

And thank you, My TLord, again, for

This ig not the easiest file that we've got on the

PROCEEDINGS ADJOURNED




