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Section 75

RSA 2000
LAW OF PROPERTY ACT Chapter L-7

register a memorandum discharging the mortgage, and stating the
serial number of the order and the date on which the serial number
was assigned.

(4) The memorandum is a valid discharge of the mortgage.

(5) The Registrar shall, when the order and receipt are presented to
the Registrar, send a notice of the fact to the mortgagee by letter
addressed by mail to the mortgagee’s last known place of abode.

(6) After payment of any morigage money, as provided in this
section, and interest, the mortpagee entitled to it shall not, in
respect of the mortgage, recover any further sum than the amount
s0 paid,

RSA 2000 cL-7 §74;2009 ¢53 s96

Discharge of mortgage

75(1) When a mortgage is fully paid the mortgagee shall furnish to
the mortgagor, within 30 days after the mortgage being fully paid,

(a) adischarge of mortgage, and

~ (b) any other document, if any, required to enable the mortgage
to be discharged,

that is in a form and contains the information satisfactory to the
Registrar.

(2) No fee or expense shall be charged and no amount shall be
accepted by a mortgagee for a discharge of mortgage and other
document, if any, furnished under subsection (1).

(3) A mortgagee who
(a) fails to comply with subsection (1), or
(b) charges or attempts to charge any fee or expense or accepts
any amount for furnishing a discharge of mortgage or other

document under subsection (1),

is guilty of an offence and liable to a fine of not more than $500.
1982 c24 s4;1983 97 s2

Vesting order

76(1) When the Court has authority to order the execution of a
deed, conveyance, transfer or assignment of any property, real or
personal, the Court may by order vest that real or personal estate in
the person, and in the manner and for the estate that would be done
by the deed, conveyance, transfer or assignment if executed.

45
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Companies’ Creditors Arrangement Act, R.8.G. 1985, ¢, C-36, 5. 36

Canada Federal Statutes
Companies’ Creditors Arrangement Act
Part IIT — General (ss. 19-43) [Heading added 2005, c. 47, 5.131.]
Obligations and Prohibitions [Heading added 2005, ¢. 47, s. 121.]

Most Recently Cited in:Industrial Properties Regina Limited v. Copper Sands Land Corp., 2018 SKCA 36, 2018

CarswellSask 252 | (Sask. C.A., May 23, 2018)

R.8.C. 1985, c. C-36, 8. 36

536,

Currency

36,

36(1)Restriction on disposition of business asseis .
A debtar company in iespéct of which an order has been made uhder this Act may not sell or otherwise dispose of agsets
oitside the ordinary course of business unless authorized to do go by a court. Despite any requirement for shareholder
approval, including one under federal or provincial Taw, the court may authorize the sale or disposition even if shareholder
approval was not obfained.

36(2)Notice to creditors

A company that applies to the court for an authorization is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

36(3)Factors to be considered
Tn deciding whethet to grantthe authorization, the court is to consider, among other things,

(a) whether the progess leading to the proposed sale or disposition was reasonable in the circumstances;
(b) whether the monitor approved the process leading to the proposed sale or disposition;

() whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more
beneficial to the creditors than a sale or disposition under a bankrupicy;

(d) the extent to which the créditors were consulted;

(e) theeffects of the proposed sale or disposition on the creditors and other intérested parties; and

(f) whethér the consideration to be received for the assets is Teasonable and fair, taking into account their market value.
36(4)Additional factors — related persons
If the proposed sale or disposition is to a person who is relatéd to the company, the couit may, after consideting the factors
referred to in subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets Lo persons who ave not related to the company;
and

(b) the consideration to be received is superior to thie-consideration that would beé received under any other offer made in
accordance with the process leading to the proposgd sale or-disposition.

Wesll avidext: chuacs Copyright® Thomsen Rewters Canada Limited or its licensors (excluding individual court dociiments). All rights reserved. 1



Cpmpan'ies.'r(:rediturs Arrangement Act, R.S.C. 1985, c. C-36, s. 36

36(5)Related persons
For the purpose of subsection (4), aperson wha isrelated to the company includes

(a) a director ot officer of the compeny;
(b) a person. who has or has had, divectly or indirectly, control it fact of the company; and
(c) a person who is related fo a person described in'paragraph () or (b).

36(6)Assets may be disposed of free and clear

The court may authorize a sale or disposition fiee and cledr of any seeutity, charge or other restriction and, if it does, it shall
also order that ofher assets of the company or the proceeds of the sale or disposition be subject to a securify, charge or other
restriction in favour of the creditor whose security, charge or other restriction is to be affected by the order.

36(7)Restriction — employers
The court may grant the anthorization only if the court is satisfied that the company can and will make the payments that
would have been required under paragraphs 6(5)(a) and (6)(a) if the court had sanctioned the compromise or arrangement.

Amendment History
2005, ¢. 47, 5. 131; 2007, c. 36, 5. 78; 2017, ¢. 26, 5. 14

Currency
Federal Bnglish Statutes reflect amendments current to May 23, 2018
Federal English Regulations are curent to Gazette Vol. 152:10 (May 16, 2018)

Lnd of Document Copytight © Thomson Reuters Canada Limited or its licensors (excluding individual conrtdocuments). All rights reserved.

Weesh s /NeRt: canaba Copyright ® Thomson Reuters Canada Limited o its licensers (excluding individual court documents). All rights reserved. 2
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Royal Bank v. Soundair Corp., 1991 CarswellOnt 205
1991 Carswellont 205, [1991] O.J. No. 1137, 27 A.CW.S. (3d) 1178, 46 O.A.C. 321...

Most Negative Treatment: Distinguished
Most Recent Distinguished: PCAS Patient Care Automation Services Inc., Re | 2012 ONSC 3367, 2012 CarswellCnt
7248, 91 C.B.R. (5th) 285,216 A.C.W.8. (3d) 551 | (Ont. S.C.J. [Commereial List], Jun 9, 2012)

1991 CarswellOnt 205
Ontario Court of Appeal

Royal Bank v. Soundair Corp.

1991 CarswellOnt 205, [1991] 0.J. No. 1137, 27 A.CW.S. (3d) 1178, 46 O.A.C. 321, 4 O.R. (3d) 1, 7C.B.R. (8d) 1, 83
- D.L.R. (4th) 76

ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant) and
CANADIAN INSURERS’ CAPITAT. CORPORATION (appellant)

Goodiman, McKinlay and Galligan JJ.A.

Heard; June11, 12, 13 and 14, 1991
Judgment: July 3, 1991
Doclet: Doe. CA 318/91

Counsel: J B. Berfow and S. H. Goldman , for appellants Caniadian Pension Capital Limited and Canadian Insurers’® Capital
Corporation,

J T Morin, Q.C: , for Air Cariada. ,

L.A.J Barnes and L.E Ritchie , for plaintifffirespondent Royal Bank of Canada.

S.F. Dunphy and G.K. Ketcheson , for Ernst & Young Inc., receiver of respondent Soundair Corporation.

W.G. Horton , for Ontario Express Limited.

N.J. Spies , for Frontier Afr Limited.

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifieations

Débtors and creditors
VII Receivers
VIL6 Conduct and liability af receiver
VIL6.a General conduct of receiver

Headnote
Recetvers — Conduct and liability of receiver — General conduct of receiver
Conrt considering its position when approving sale recommended by receiver.

S Corp., which engaged in the air transport business, had & division known as AT, When S Corp. experienced financial
difficulties, one of the secured creditors, who had an inferest in the assets of AT, brought a motion for the appofntment of a
teceiver. The receiver was ordered to operate AT dnd fo sell it as a going concern. The receiver had two offers. It accepted
the offer made by OEL and rejected an offer by 922 which contained an unacceptable condition, Subsequently, 922 obtained
an order allowing it to make a second offer removing the condition. The secured creditors supported acceptance of the 922
offer. The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An appeal was brought from

1

Ve stlavhiert: cansms Copyrght ® Thomson Reuters Canada Limited or its licensors (excluding individual cotirt docurrierits). All rights reserved.



Reyal Bankv. Soundair Corp., 1991 CarswellOnt 2_05 _ 7
1091 CarswellOnt 205, [1691] 0.J. No. 1137, 27 A.C.W.S. (3d) 1178, 48 O.A.C. 321

this ordes.
Held:
The appeal was dismissed.

Per Galligan J.A.: When a coutt appoints & receiver o use ifs commereial expertise to sell an ajrline, it is inescapeble that it
intends to tely upon the receiver’s expertise and not upon its own, The court should be reluctant to second-guess, with the
benefit of hindsight, the considered business décisions made by ifs receiver.

The conduct of the receiver should be veviewed in the light of the specific mandate given to him by the court. The ordsr
appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended, because of the

musual natore of the asset being sold, to leave the method of sale substantially to the discretion of the recaiver.

To determiric whether a recéiver has acted providently, the. conduct of the receiver should be examined in light of the
information the receiver had when it agresd to acoept an offer. On the date the receiver accepted the OEL offer, it had only
two, offers: that of OEL, which Wwas acceptable, and that of 922, whieh contained an unacceptable condition, The decision
made was a sound one in the circumstances. The receiver made a suffictent effort to obtain the best price, and did not act
improvidently.

The court must exercise extreme caution before it interferes with the process adopted by a receiver to sell an musual asset. It
is important that prospective prrchasers know that, if they are acting in good faith, bargain seriously with a receiver and enfer
into an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver to sell the assets fo
liem.

Per McKinlay J.A: (concutring in the result): Tt is miost imipoitant that the infegrity of procedures followed by court-appointed
tecsivers be protected in the interests of hoth commercial morality and the future confidence of business persons in their
dealings with receivers. Tn all cases, the eouit should carefully scrutinize the procedurs followed by the receiver. While the
procedure catried out by the receiver if this case was appropriate; given the unfolding of events and the unique nature of the
asset involved, it inay not be a progedure that is likely to be-appropriate in many receivership sales,

Per Goodnan I.A. (dissenting): It was impimdent and unfair on the part of the receiver to ignore an offer fiom an interested
party which offered approximately triple the cash down payment without giving a chanee to the offeror fo remove the

conditions or ofher terms which made the offer umacceptable to the receiver. The offer accepted by the receiver was
improvident and unfair insofar as two creditors wete concerned.

Table of Authorifies
Cases congidered:

Beauty Counsellors of Canada Ltd., Re (1986), 58 C.BR. (N.S.) 237 (Ont. 8.C.) — referred io

British Columbia Development Corp, v. Spun Cast Industries Lid. (1977), 26 C.B.R. (N.S.) 28,5 B.CLR. 94 (S.C)—

referred to
Cameron.v. Bank of Nova Scotia (1981), 38 CBR. (N.S.) L, 45 N.S.R. (2d) 303, 86 APR.303 (C.A)—referredto
Crown Trust Co. v, Rosenburg (1986, 67 CBR. (N.S.) 320n, 60 OR. (2d) 87, 22 C.P.C. (2d) 131,39 D.LL.R. (4th) 526
(H.C.) — applied '
Salima Investments Ltd, v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 AR. 372,21
D.L.R. (4th) (C.A.) —referred o
Selkirk, Re (1986), 58 C.B.R. (N.S.) 245 (Ont. 8.C.) — referred o
Sellirf. Re (1987), 64 C.BR. (N.8.) 140 (Ont. 8.C.) —referred fo

Siatutes considered:

Employment Standards Act, R.8.0. 1980, ¢. 137.

TEnvironmental Protection Act; R.8.0. 1980, c. 141.

WestlaviNext: camapa Copyright @ Themsen Reuters Ganada Limited or its llcensers (excluding individual court documents). All rights reserved.



Royal Bank v. Soundair Corp., 1991 GarswellOnt 205
1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.CW.S. (3d) 1178, 46 0.A.C. 32Z1...

Appeal from order approving sale of assets by receiver.

Galligan J.A. :

1 This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that ordes, he approved the sale of Air
Toronto to Ontario Bxpress Limited and Frontier Air Limited, and he dismissed a motion to approve-an offer to purchase Alr
Toronto by 922246 Qntario Limited.

9 Ttis necessary at the outset to give some background to the dispute. Sotmdar Corporation ("Soundair”) is a corporation
engaged in the air transport business. It has fhree divisions. One of them is Air Toronto. Air Toronfo operates a scheduled
airline from Toronto to a mumber of mid-sized cities in the United States of America. Its roufes seive as feeders to several of
Air Canada’s roufes. Pursuant to a connsctor agreement, Air Canada provides some services to Air Toronto and benefits from
the feeder traffic provided by it. The operational relationship befween Air Canada and Air Toronto is a close one.

3 In the latter part of 1989 and the early part of 1990, Soundair was in financial difficolty, Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the “Royal Bank”) is owed af least

$65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers’ Capital Corporation

(collectively called “CCFL”) are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in
excess of $50 million on the winding up of Soundair.

4  On April 26, 1990, upon the motion of the Royal Bank, O’Brien J. appointed Fimst & Young Inc. (the “receiver™) as
teceiver of all of the assets, property and undertakings of Soundair. The order regirived the recejver to operate Air Toronto
and sell it a5 a going concern. Because of the close relationship between Air Toronto and Air Canada, it was contemplated
that the receiver would obiain the assistance of Air Canada to operate Air Toyonto. The order authorized the Teceiver:

(b) fo enfer into contractual afrangements with Air (Capada to retain a manager or operator, including Air Canada, to
mapage and opetate Air Toronto undet the supervision of Brnst & Young Inec. until the completion of the sale of Air
Toronto to Air Canada or gther person. '

Also because of the close relationship, it was expected that Air Canada would purchase A Toronto. To that end, the order of
O'Brien I, anthorized the Recedver:

(c) to negotiate and do all things riecessary or desirable to complete a sale of Alr Toronto to Afr Canada and, if a sale fo
Ajr Canada cannot be compléted, to negotiate and sell Air Toronto ta ancther person, subject to terms and conditions
approved by this Conrt. =

5  Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto tool place
between the reeeiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive negotiating
rights during that petiod. T do not think it is necessary to review those negotiations, but I note that Air Canada had complete
access to all of the operations of Air Toronto and conducted due diligence examinations. It became thoroughly acquainted
with every aspect of Air Toronto’s operations.

6  Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered unsatisfactory
by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada’s negotiafing stance and a
letter sent by its solicitors on July 20, 1990, T think that the receiver was eminently reasonable when it decided that there was
no realistic possibility of selling Air Toronto to Air Canada.

7 The receiver then looked elsewhere. Air Toronto’s feeder business is very attractive, but it only has value to a national
gitline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada’s two national
sirlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers, whether direct or
indirect. They were Air Canada and Canadian Airlines International. :

WssllzwiNext. canapa Copyright © Thomson Reuters Canada Limited or ifs licensors (excluding individual court documents). Al rights réserved,



Royal Bank v. Soundair Corp., 1991 CarswellOnt 205
1991 CarswellOnt 205, [1891] 0.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 0.A.C. 3210

8 It was well known in the air transport industry that Air Toronto was for sale. During the months following the collapse
of the negotiations with. Air Canada, the receiver fried unsuccessfully to find viable purchasers. In late 1990, the receiver
turned to Canadian Airlines International, the only realistic alternative. Negotiations began between them. Those negotiations
led to a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer from Oufario Express
Limited and Frontier Adrlines Limited, who are subsidiaries of Canadian Afrlines International. This offer is called the OEL
offer.

9 Tnthe meantime, Air Canada and CCRT, were having discussions about making an offer for the purchage of Air Toromto.
They formed 922246 Ontario Limited (7922") for the purpose of purchasing Air Toronto, On March 1, 1991, CCFL wrote to
the receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the
raceiver in the name of 922. For convenience, its offers are called the “922 offers.”

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in more
detail Jater. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 522 obtained
an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.

11 The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a mation for the
acceptance of the 922 offer. Before Rosenberg I, and in this court, both CCFL and the Royal Bank supported the acceptance
of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:
(1) Did the receiver act properly when it entered into an agreement to gell Air Toronto to OEL?

(2) What effect does the support of the 922 offer by the secured creditors have on the result?

13 Twill deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell fo OEL?

14  Before dealing with that issue; there are three general obsetvations which T think I should make. The first is that the
sale of an airline as a going concern is & very complex process. The best method of selling an airline at the best price is
something far temoved from the expertise of a court, When a court appoints a receiver to use its comumercial expertise to scll
an airline, it is inescapuble that it intends to rely upon the receiver’s expertise and not upon its own. Therefore, the court must
place a great deal of confidence in the actions taken and in the opinions formed By the receiver. It should also assume that the
receiver is acting praperly unlessthe contrary is clearly shown. The second observation is that the court should be reluctant to
second-gess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation
which T wish te malke is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him
by the court.

15  The order of O’BrienJ, provided {hat i the receiver could not complete the sale to Air Canada that it was “to negotiate
and sell Air Tarorito to another person.” The court did not say how the receiver was to negotiate the sale. It did not say it was
it call for bids or conduct an aucton, Tt told the receiver to negotiate and sell. It obviously intended, because of the unusual
yetre of the asset being sold, to leave the method of sdle substantially in the discretion of the receiver. I think, therefore, that
the court showld not review minutely the process of the sale when, broadly speaking, it appears to the cowt to be a just

pLocess.

16 As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 320u, 22 C.P.C. (2d) 131, 39 D.L.R, (4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out the court’s
duties, he did not put them in any order of priority, nor do I. T summarize those duties as follows:

1. it should consider whether the receiver has made a sufficient effort to get the best price and has not acted

Weallat Mext caMAvA Copyright ® Thomsen Reuters Canada Limited or I(s licensors (excluding individual court documents). Al rights reserved. 4



Rayal Bank v. Soundair Corp.; 1991 CarswellOnt 205
1991 CarswellOnt 205, [1991] 0.J. No. 1137, 27 A.CW.S. (3d) 1178, 46 O.A.C. 321...

improvidently.

2. Tt should consider the inferests of all parties.

3. Tt should consider the efficacy and integrity of the process by which offers are obtained.
ATt should consider whether there has been unfairness in the working out of the process.

17  Iintend to discnss the performeance of those duties separately.

1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Taving regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the
two national airlines, or to someone suppotted by either of them, it is my view that the receiver acted wisely and reasonably
when it negotidted only with Air Canada and Canadian Airlines Tnternational. Furthermore, when Air Canada said that it
would submit no finther offers and gave the impression that it would not participate further in the receiver’s efforts to sell,
the only course reasonably open fo the réceiver was to negotiate vith Canadian Aiflines International. Realistically, there was
novhere else to go but to Canadian Airlines International, In do ing so, it is my opinion that the receiver made sufficient
effortsto sell the airline.

19.  When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it theught was acceptable.
Afier substantial efforts. to sell the airline over that period, I find it difficult to think that the receiver acted improvidently in
accepting the only acceptable offer which it had.

20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offes, the OEL offer, which
was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the. receivet, assuming for
the moment that the price was reasanable, could have done anythifig but accept the OEL offer.

91 When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver in light
of the information the receiver had when it agreed to accept an offer. In this case, the court should look at the receiver’s
conduct in the light of the information it had when it made its decision on March 8, 1991. The court should be very cautious
before deciding that the receiver’s conduct was improvident based upon information which has come to light after it mwade its
decision. To do so, in my view, would derogate from the mandate to sell given to the receiver by the order of O'Brien I. I
agree with and adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg , supra, atp. 112 [O.R.]:

Tts decision was mdde as a matfer of business judgment on the elements then available to it . It is of the very essence of a
réceiver’s fiction to make such judgments and in the making of them to act seriously and responsibly so as fo be
piepared to stand behind them.

If the court 'wete to reject the recommendation of the Receiver in any but the most exceptional circumstances, it would
materially diminish and weaken fhe role and fimetion, of the Receiver both in the perception of receivers and in the
‘perception of any others who might have oceasion to deal with them. It would lead to the conclusion that the decision of
he Receiver was of little weight and fhat the real decision was always made upon the motion for approval. That would

e a consequence susceptible of immensely damaging resiilts to the disposition of assets by court-appointed receiverts.
[Emphasis added.]

22 Lalso agiee with and adopt what was said by Macdonald J.A. in Cameron v. Bank of ‘Nova Scotia (1981), 38 C.B.R.
(N.S.) 1, 45 N.S.R. (2d) 303, 86 AP.R. 303 (C:A.), atp. 11 [CBR.]:

Tn my opinion if the decision of the receiver to enter into an agréement of sale, subject to court approval, with respect to
certain assets is reasonable and sound under the circumstances af the fime existing it should not be set aside. simply
because a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers and
purchasers would never be sure they had a binding agreement.

[Emphasis added.]

VistlanMext canaoa Copyright ® Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.




Royal Bank v. Soundair Corp., 1991 CarswellOnt 205
1991 CarawellOnt 206, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C.321...

93 On March 8, 1991, the recetver had two offers. One was the OEL offer, which it considered satisfactory but which
could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer, which contained a
condition that was totally unacceptable. It had no other offers. Tt was faced with the dilemma of whether it should decline to
accept the OBL offer and run. the risk of it being withdrawa, in the hope that an acceptable offer would be forthcoming from

922. An affidavit filed by the president of the receiver describes fhie dilemma which the receiver faced; and the judgment
made in the Hght of that dilemma:

24. An asset purchase agreement was received by Ermst & Young on March 7, 1991 which was dated March 6, 1991,
“This agreement was received from CCFL in respect of their offet to purchase the assets and undertaking of Air Toronto,
Apart from financial considerations, yihich will be considered in a subsequent affidavit, the Receiver determined that it
would not be prudent to delay acceptance of the OEL agreement lo negotiale a highly uncertain arrangement with Air
Canada and CCFEL . Air Canada had the benefit of an ‘exclusive’ in negotiations for Adr Toronto and had cleatly
indicated its intention take itself out of the running while ensuring that no other party could seck to purchase Air
Toronto and maintain the Air Canada commector arrangement vital to its survival. The CCFL offer represented a radical
veversal of this position by Air Canada at the eleventh hour. However, it confained a significant number of conditions to
closing which were entirely beyond the control of the Receiver, As well, the CCFL offer came less than 24 hours before
signing of the agreement with OEL which hed been negotiated over a period of months, at great time and expense.

[Emphasis added.] [ am convinced that the decision made was a sound one in the circumstances faced by the receiver on
March 8, 1991.

24 1now turn to consider whether the price contained in the OEL offer was one which it was provident fo accept. At the
outset, I think that the fapt that the OFL offer was the only acceptable one available to the receiver on March 8, 1991, after 10
months of trying o sell the aitline, is sirong evidence that the price in it was reasonable. Tn a deteriorating economy, I doubt
that it would have been wise to wait any longer. '

25 I 'mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer, During the hearing of the
dppeal, counsel compared atgreat length the price. contained in the second 922 offer with the price contained in the OEL
offer. Cotmsel put forth various hypotheses supporting their contentions that one offer was better than the other.

26 It'is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by the
rgac‘ei\'far' i1 the OFL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg , supra, Anderson I, at p. 113 [OR.],
discussed the comparison of offers in the following way:

No doubt, as the cases have indicated, situations might arise where the dispavity-was so great as to call in question the
adequacy of the mechanism which had produced the offers. It is not so here, and in'my view that is substantially an end
of the matter.

27 In th"j‘rLiﬂgnents, Saunders T. considered the circumstances in which an offer submitted after the receiver had agreed
to a sale should be considered by the cowt. The fivst is Re Selkirk (1986), 58 C.B.R.(N.5.) 245 (Ont. 8.C.) , at p. 247:

If, for example, i this case there had been a second offer of a substantially higher amount, then the cout would have to
+alke fhat offer fto consideration in assessing whefther the receiver had properly carried out his function of endeavouring
1o obtain.the best ptice for the property.

98  ‘The second is Re Beuuty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.8.) 237 (Ont. S.C.) , at p. 243:
If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for

exampls, that the trastes has not properly carried out its duty to endeavour to obtain the best price for the estate.

29 TIn Re Selkir (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.) , at p. 142, McRae J. expressed a similar view:
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The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as this where the
recetver is given rather wide discretionsry authority as per the order of Mx. Justice Trainor and, of courss, where the
receiver is an officer of this court: Only in & case where there seems to be some unfaimess in the process of the sale or
{ohere there ave substantially higher offers which would tend to show that the sale was improvident will the court
withtiold approval. Tt is important that the court recognize the commercial exigencies that would flow if prospective
purchasers are allowed to wait until the sale is in conrt for approval before submitting their final offer. This is something
that must be discourdged.

[Emphasis added.]

30  What those cases show is that the pricés in other offers have relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably Tow as to demonstrate that the receiver was improvident in accepting it. I
am of the opinion, therefore, that if they do not tend to show that the receivér was improvident, they should not be considered
npon a motion to confirm a sale recommended by a court-appointed receiver. Tf they were, the process would be changed
from a sale by a receiver, subject to court approval, info an auction conducted by the cotrt at ‘the time approval is sought. In
my opinion, the latter course is unfair to the person who has entered bona fide into an agreement with the receiver, can only
lead to chaog, and must be discouraged.

31  If howsver, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it may be
that the receiver has not conducted the sale properly. In such circumstances, the conrt would be justified itself in entering into
the sale process by considering competitive bids. However, I thinic that that process should be entered into only if the court is

satisfied that the receiver has not properly conducted the sale which it has recommended to the court.

32 It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally better
than the OBL offer. e concluded that the difference in the two offers did not show that the sale process adopted by the
receiver was inadequate or improvident.

33 Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was that when they began to discuss a comparison of the two offers, Rosenberg J. said
{hathe considered the 922 offer to be better than the OEL offer, Counsel said that when that comment was made, they did not
think it necessary to argue further the question of the difference in value between the two offers. They complain that the
finding that the 922 offer was only marginally better or slightly better than the OEL offer was made without them having had
the opportunity to argue that the 922 offer was substantially better or significantly better than the OEL offer. I cannot
anderstand how counsel could have thought that by expressing the opinion that the 922 offer was better, Rosenberg J. was
saying that it was a significantly or substantially better one. Nor can I comprehend how counsel took the comment to mean
that they were foreclosed from arguing that the offer was significantly or substantially better. If there was some
misunderstanding on the part of counsel, it should have been raised before Rosenberg J. at the time. I am sure that if it had
been, the misunderstanding would have been cleared up quickly. Nevertheless, this coutt permitted extensive argument
dealing with the comparison of the two offers.

34 The 922 offer provided for §6 million cash to be paid on closing with a royalty based upon a percentage of Air Toronto
profits over a period of 5 years up to a maximmum of $3 million, The OEL offer provided for a payment of $2 million on
closing with a voyalty paid on gross revenues over a 5-year period. In the short term, the 922 offer is obviously better because
there {s substantially more cash up front. The chances of future returns are substantially greater in the OEL offer because
royalties are paid on gross revenues, while the royalties under the 922 offer are paid only on profits. There is an element of
tisk involvedin each offer.

35°  The receiver studied the two offers. It compared them and took into account the risks, the advantages and the
disadvantages of each. Tt considered the appropriate contingencies. Tt is not necessary.-to outline the factors which were talen
inta account by the receiver because the manager of its insolvency practice filed an affidavit ouflining the considerations
which were weighed in its evaluation of the two offers. They seem to me to be reasonable ones. That affidavit concluded with
the following paragraph:

24. On the basis of these considerations the Receiver has approved the OFL offer and has concluded that it represents
the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.
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36  The court appofnted the receiver to conduct the sale of Air Toronto, and entiuisted it with the responsibility of deciding
what is the best offer. [ put sreat weight upon the opinion of the Tecsiver. It swore to the court which appointed it that the
OEL offer represents the achievement of the highest possible value at this tire for Air Toronto, I have not been convinced
that the Teceiver was wrong when. he made that assessment. I am, therefore, of the opinion that the 922 offer does mot
demonstrate any-failure upon the part of the receiver to act properly and providently. '

37 Tt follows that if Rosenberg J. was correct when he found that the 922 offer was in fact betfer, 1 agree with hit. that it
cotld erily have been slightly or marginally better. The 522 offer does not Tead to an inference that the disposition strategy of
the receiver was inadsquate, tmsuccessful or improvident, nor that the price was unreasonable.

38 T am, therefore, of the opinion the the receiver mnade a sufficient effort to get the best price, and has not acted
improvidently.

7. Consideration of the Interests of all Parties

39 Tt is woll established that flie primary interest is that of the creditors of the debtor see Crown Trust Co. v. Rosenberg ,

éu_pra_, and Re Selfirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], “itis not the only or overriding consideration.”

40  Inmiy opinion, thers are other persons whose interests require consideration, In an appropriate case, the interests of the
debtor must be takan into account. T think alse, in a case such as this, where a purchaser has bargained at some length and
doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account. While it is
not explicitly stated in such cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supta, Re Beauty Counsellors ,
supta, Re Selkirk (1987); supra, and (Cameron ), supra, I think they clearly jmply that the interests of a person who hds
negotiated ap agreement wifli a court-appointed receiver are very important,

41 In fhis case, fhe interests of all parties who would have an interest in the proeess were considered by the receiver and
by Rosenbetg I,

3. Coonsideration of the Efficacy and Tntegrity of the Process by which the Offer was Ohtained

42 ‘While it is accepted that the primary conceri of a receiver is the protecting of the interests of the creditors, there is a
secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as an airling as a going coneetn.

43 The importance of a court protecting the integrity of the process has been stated in a oumber of cases. Fist, I refer to
Ee Sellkirk , supra, where Saunders J. said at p. 246 [CB.R.: '

In dealing with lhe request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankript. A secondary but jmportant considera tion is that the process under which the sale
agreement is atrived at should be consistent with commercial efficacy and integrity.

In that conmection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameronv. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A), where he gaid at .
1%

In my opirfon if the decision of the receiver to enter into an agreement of sale, subject to contt approval, with
tegpect to cerfain assets is reasonable and sound under the circmmstances at the time existing it should not be set
aside simiply because a later and higher bid is made. To do so would literally create chaos in the commereial world
and receivers and purchasers would never be sute they had a binding agreement. On the confrary, they would lnow
that other bids could be received and considered up until the application for court approval is heard — this would
be an hitolerable sifnation.
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While those remarls may have been made in the context of a bidding sitoation rather than a private sale, I consider them
to be equally applicable to a negotiation process leading to a private sale. Where the court is concemned with the
disposition of property, the purpose of appointing a receiver is to have the teceiver do the work that the court would
otherwiss have fo do.

A T Salima Investments Ltd. v. Bank of Montreal (1985), 59 CBR. (N.S.) 242, 41 Alta. LR. (2d) 58, 65 AR. 372, 21
D.LR. (4th) 473 atp. 476 [D.LR.], the Alberta Court of Appeal said that sale by tender is not necessarily the best way to sell
5 business as an ongoing concein. It wént on o say that when sofme other method is used which is provident, the court should
ot yndermine the process by refusing td confifm the sele.

45  Finally, I refer to the reasoning of Anderson T, in Crown Trust Co: v. Rosenberg , supra, at p. 124 [O.R.]:

While every proper effort must always be made to assure maximum recovery consistent with the limitations inherent in
the process, no mefhed has yet been devised to entirely eliminate those imitations of to avoid their consequences.
Certainly it is not to be found in loosening the eptire foundation of the system. Thus lo compare the results of the
process in this case with what might have been recovered in some other set of circumstances is neither logical nor
practical . :

[Emphasisadded.]

46  Ttismy opinion that the court must exercise exireme caution before it interferes with the process adopted by a receiver
to sell an 1musual asset, It is important thit prospective purchasers lnow fhat, if they are acting in good faith, bargain
seriously with a receiver and enfer into an agreement with it, a court will not lightly interfere with the commetcial judgment
of the receiver to-sell the asset to them.

47  Before this cowt, coiinsel for those opposing the confirmation of the sale to OEL suggested many different ways in
which the receiver could have coriducted the process other than the way which he did. However, the evidence does not
convince me that the receiver used an itaproper method of attempting to sell the airline. The answer to those submissions is
found in the comment of Anderson I. in Crown Trust Co: 1. Rosenberg , supra, atp. 109 [O.R.]:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minufe detail every element of
the process by which the decision is reached. To do so wonld be a futile and duplicitous exercise.

43 Tt would be a futile and duplicitous exercise for this court to examine in minute detail all of circumstances leading up
to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it is my opinion that the process
adopted was a reasonable and prudent one. -

4. Was there unfairness in the process?

49  As a general rule, I do not think it appropriate for the court to go mio the tiinuiia of the process or of the selling
strategy adopted by the receiver. However, the court has aresponsibility to decide whether the process was fair. The only part
of this procéss which 1 could find that might give even a superficial impression of unfaimess is the failuve ofthe receiver to
give an offering memorandum to those who expressed an interest in the purchas of Air Toronto.

50 1 will ontline the circimmstances which relate to the allegation that the réceiver was unfair in failingto praovide an
offering memotandum, In the latter part of 1990, as part of its selling sirategy, the receiver was in the process of preparing an
offering miemorandum to give to persons who expressed an inferest i the purchase of Afr Toronto, The offering
memorandumn got as far ds draft form, but was never released to anyone, although a copy of the draft eventually got into the
hands of CORL before it submiitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms part of
the record, and it seems to me to be little more than puffery, without any hard information which a sophisticated purchaser
wauld require it or der to make a serious bid.
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51 The offering memorandum had not been completed by Februaryll, 1991. On that dafe, the receiver entered into the
letter of intenit to negotiate with OEL. The leter of intent contained a provision that during its cumrency the receiver would
not negotiate with any other party. The letter of intent was renewed from time to time until the OEL offer was received on
March 6, 1991.

52 The receiver did not proceed with the offering memorandum becanse to do so would violate the spivit, if not the Jetter,
of its lefter of intent-with OEL.

53 T do ot think that the conduct of the receiver shows any 1mfaitmess towards 922, When I spealc of 922, T do so i the
context that Afr Canada and CCFL ave-identified with it. T start by saying that the receiver acted reasonably when it entered
into exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely and intimately
involved, would say that it was nnfair for the receiver to enter info a fime-limited agreement to negotiate exclusively with
OBEL. That is precisely the atrangement which Air Canada insisted upon when it negotiated with the receiver in the spring
and suminer of 1990, IF it was not infair for Air Canada to have such an agreement, I do not undérstand why it was unfair for
OEL to have a similar one. Tn fact, both Air Canada and OEL in its turt were acting reasonably when they required exclusive
negotiating rights to prevent their negotiations from being used as a bargaining lever with othér potential purchasers. The fact
that Afr Canada insistéd upon an exclusive negotisting right while it was negotiating with the receiver demonstrates the
commercial efficacy of OEL being given the same right during its negotiations with the receiver. I see no unfaimess on the
part of the receiver when it honoured its letter of intent with OEL by not releasing the offering memorandum during the
negotiations with OEL. : :

54  Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it did hot have an offering
memorandimm. It made an offer on March 7, 1991, which it-contends to this day was a better offer than that of OEL. 922 has
not convineed me that if it had an offering memorandum, its offer would have been any different or any better than it actually
was, The fatal problem with the first 922 offer was that it contained a condition which was completely unacceptable to the
Teceiver. The teceiver, propeily, in my opinion, rejected the offer out of hand because of that condition, That condition did
notrelate to any informatien which could have conceivably been in an offering memarandim prepared by the receiver. It was
about the resolution of a dispute between CCFL and the Royal Banl, something the receiver knew nothing about.

55  Further evidence of flis lack of prejudice which the absence of an offering memorandnm has caused 922 is found in
CCFL’s stanice before this cowrt, During argument, its counsel suggested as a possible resolution of this appeal that this court
should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In stch & case, counsel for
CCFL said that 922 would be prepated to bid within 7 days of the cowrt’s decision. I would have thought that, if there were
anything to CCFL’s suggestion that the failure to provide an offering memorandum was unfair to 922, that it would have told
the court that it needed more information before it would be able t0 malke a bid.

56 T am satigfied that Air Canada and CCFL have, aud at all times had, ail of the information which they would have
needed to make what to them would be a commetcially viable offer to the receiver. T think that an offering memorandumn was
of io comercial consequence to them, but the absence of one has since become a valuable tactical weapon.

57 It 8 my opinion that there is no convineing proof that if an offering memorandum had been widely distributed among
petsons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than 922 or OEL.
Therefore, the failure to provide an offering memorandmn was neither unfair, nor did it prejudice the obtaining of a better
price on March 8, 1991, than that contained in the OBL offer. I would not give effect to the contention that the process
adopted by the receiver was an unfair one.

58  There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg , supra, which I adopt 45 my oWiL
The first is atp. 109 [O.R.]:

The court should not proceed against the recommiendations of its Recéiver exceptin special circumstances and where the
necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of the Recelver and
[nake it almost inevitable that the final negotiation of every sale would take place on the motion for approval.

The second is at p. 111 [O.R.]:
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Tt is equally cleat, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that the
court will iftervene and proceed contrary to-the Receiver’s recommendations if satisfied, as T am, that the Receiver has
acted reasonably, prudently and faitly and not arbitrarily.

T this case the teceiver acted reasonably, prodently, faily and not arbitrarily. I am of the opinion, therefore, that the process
adapted by fhe receiver in reaching an agteement was a Just one.

59  Inhis reasons for judgment, aftel disciissing the circumstances leading to the 922 offer, Rosenberg I. said this:

They créated a situation as of March 8ih, where the Receiver was faced with two offers, one of which was in aceeptable
form and ene of which could not possibly be aceepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.

I agree.

60  The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto. It
adopted a reasonable and effective process to sell the airfine which was fair to all persons who might be interested in
purchasing it. Tt is my opinion, therefore, that the receiver properly carried out the mandate-which was given to it by the order
of O'Brien J. Tt follows that Rosenberg T. was coirect when he confirmed the sale to OEL.

10. The effect of the support of the 922 offer by the two seeured creditors.

61  AsInoted eatlier, the 922 offer was supported before Rosenberg I., and in this cowt, by CCFL and by the Royal Bank,
the two secured creditors, It was argued that, becanse the interests of the creditors are primary, the court ought to give effect
to their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.

62 The first reason is related to thie fact that the creditors chose fo bave a receiver appointed by the court. It was open to
them to appoint a private receiver pursuant to the authority of their security documents. ‘Had they done so, then they would
have had control of the process and could have sold Air Toronto to whom they wished. However, acting privately and
controlling the process involves some risks. The appointment of a receiver by the court insulafes the creditors from those
risks, But, insulation from these risks carries with it the loss of control over the process of disposition of the assefs. As I have
attémpted fo explain in these reasons, when a receiver’s sale is before the cowt for confirmation, the only issues are the
propriety of the conduct of the receiver and whether it acted providently. The function of the court at that stage is not to step
in and do the receiver’s work, or change the sale strategy adopted by the receiver. Creditors who asked the court to appoint &
receiver to dispose of assets should not be allowed to take over control of the process by the simple expedient of supporting
another purchaser if they do not agree with the sale made by the receiver. That would take away all respect for the process of
sale by a court-appointed receiver. ‘

63 There can be no doubt that the interests of the ereditor are an impgrtant consideration in determining whether the
receiver has propetly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is something to be
taken into account. But if the cowt decides that the receiver has acted properly and providently, those views are not
necessarily determinative, Becauss, in this case, the receiver acted properly and providently, T do not think that the views of
the créditars should override the considered judgment of the receiver.

64  The second Teason is that, in the particular cireumstances of this case, T do not think the suppoit of CCFL and the
Royal Bails of the 922 offer is entitled to any weight. The support given by CCFL caii be dealt with summatily. It is a
co-owner of 922. Tt is hardly surprising and not very impressive to hear that it supports the offér which it is malcing for the
debtoi’s assets.

65  The support by the Royal Banlk requires more consideration and involves some reference fo the citcnimstancés. On
March 6, 1991, when the. first 922 offer was made, there was in existence an inter-lender agreement between the Reyal Bank
and. CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each creditor would receive.
At flie fime, a dispute between the Royal Bank and CCFL about the interpretation of that agresment was pending in the
cauits. The unaeceptable condition in the first 922 offer related to the setflement of the inter-lender dispute. The condition
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Chapter 15 —referred to
5. 365(b)(1) — referred to

Companies’ Creditors Arrangement Aet, R.8.C. 1985, c. c36
Generally — referred to

5. 11.3 [en. 1997, ¢. 12, 5. 124] — considersd

g. 11.3¢1) [en. 2005, c. 47, s. 128] — considered

ol

. 11.3(2) [en. 2005, c. 47, s. 128] — considered
5. 11.3(3) — considered

5. 11,3(4) — considered

8. 11.3(5) [en. 2005, c. 47, 5. 128] — considered
s. 36 — congidered

s, 36(3) — considered

APPLICATION by monitor for order approving and completing asset sale agreement.

Fitgpatpick J.:

Introduction

1  This is a procseding pursuant to the Companies’ Creditors Arrangenient Act, R.8.C. 1985, c. C-36 (the “CCA4™). The
assels of the petitioner companies (collectively, “Veris Gold”) principally comprise a gold mine in the State of Nevada,
United States of America and mining properties in Yukon, Canada.

9 There has beenno shortage of effort in these pro ceedings to restilictiure the considerable debt or monetize the assets of
Xeris Gold for the benefit of the stakeholders. However, in the face of considerable operational sethacks and disappointing
refinancing and sale results, those stakeholders now face two stark options; (i) allow the inferim. lender to deal with the assets

in a receivership or liquidation scenario; or (if) allow an orderly fransfer of the-assets to thet intetim lender by way of a credit
hid which would allow operations in fhe U.S, to continue.

3 The courk-appointed monitor, Emnst & Young ne., (the “Monifor**) now: applies to conplete the sale to & new enfity
created by the interim Lender, which fs said to provide the best result achievable-in less than desirable cirenmstances.

Backgirowmd Faets

4 Much of the histary of these proceedings was ‘set ouf in vy reasons for judgment issued earlier this year: Veris Gold
Corp., Re, 2015 BCSC 399 (B.C. 8.€.) . For the purposes ofthis application, T will summarize that history as follows:

5  OnJuhe 9, 2014, this Court grated an initial order. This filing was necessary in light of the imuninent steps that were fo
be talen by Veris Gold’s major secured creditor, Dentsclie Banlc A.G. ("DB”) to collect its debt of approxin ately US$20
million.

6 The Catiadian filing was immediately followed by the Monitor commencing progeedings it Nevada ptir,suaﬂt to Chapter

3
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5 allow fither time to finalize a transaction.

18 On April 24, 2015, this Court granted an order-extending the stay of proceedings to June 12, 2015. Tn addifion, at the
request of the Monitor, an order was granted increasing the interim funding from WBox by US$3 million to TIS$15 million,
which would allow Veris Gold’s operations to continue, WBox approved a cash flow forecast and it was agreed that WBox
would maintain confrol over paymerts made from this fiwther facility. On April 29, 2015, the U.S. court approved this
amendmtit to the intetim financing facility.

19 OnMay 28, 2015, Veris Gold entered into an asset sale agreement (the “Apgreement”) with WBVG, LLC ("WBVG™).
WBVG is an entity wholly owned by WBox although, as anticipated, WBox sought and obtained the future participation of
another equity pattner. The fransaction provides that WBox will transfer a majority interest in WBVG to 2176423 Ontario
L4d., a company owned by Eric Sprott. Mr, Sprott was already involved in Veris Gold, having a 20% equity interest and also
having a royalty interest in the Nevada mining propertfes.

20  The salient terms of the Agresment are as follows:
) WBVG will purchase all tangible and intangible assets of Veris Gold, subject to certain defined excluded assets;

b) the Monitor is to continue efforts to sell the Ietza assets in Yukon over a 60-day period with any sale proceeds
being payableto WBVG. Ifno sale oceurs, then those assets will be transferred to WBVG;

¢) WBVG is to assume certain obligations arising under assumed confracts, including all bonds, and also pay any
“cure costs” relating to such assumed contracts, limited to US$10 million;

d) WBVG will assume the ameunts owing to WBox under the interim lending facility and will pay certain of the
cnmj:—ordered charges, such as the administration charges, having priority over the fnterim lender’s charge in favour
of WRox to a maximum of US$1.8 million;

&) WBVG will not assume any liabilities for pre-closing obligations;

1) all employees of Veris Gold ate to be terminated on closing and WBVG may offer employment fo some OF all of
them; and

g) a “DIP Financing Cash, Reserve” fand estimated n the amount of US$3.1 million is to be established to pay
certain post-filing obligations that will be outstanding as of the closing date, including employee wages and
amounts due to suppliers and contractors for the supply of goads and services, Any funds remaining in the DIP
Financing Cash Reserve after these payables have baen satisfied shall be returned to WBVG.

21 The Agreement is still conditional in that it is subject to approval by both this Comrt and the T.S. court. Further
conditions relate to: obtaining an assigninent of ceitdin critieal contracts, such as bonding agreements and other amangements
wifh the Nevada environmental régrilators,
Statutory Framework
22 The anthority of this Court to approve the sale is found in 5. 36 of the CCAA. Section 36(3) of the CCAA sets'out a list
of rion-gxhaustive factors to be considered by the.court:

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the nionitor ﬁl‘ed with the court a report stating that in their opinion the sale or disposition would be
moré beneficial to the ereditors than a sale or disposition under a bankruptcy;

<
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(d) the extent to which the ereditors were consulted,
(€) the effects of the proposed sale or disposition on the ereditors and other interested parties; and

(f)- whether the consideration to be received for the assets is reasonable and fajr, taking into account their marlet
value.

23 A more general test has been restated, as discerned from the above factors, namely to consider the transaction as a
whole and decide “whether or not the sale is appropriate, fair and reasonable™: White Birch Paper Holding Co., Re, 2010
QCCS 4915 (C.S. Que.) at para. 49, (2010), 72 CB.R. (5th) 49 (C.5. Que.), leave to appeal ref’d 2010 QCCA 1950 (C.A.

Que.).

24  In addition, the principles identified in Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.) at 6 are helpful
in considering whether to approve a sale:
1. Whether the party conducting the sale made sufficient efforts to obtain the best price and did not act
improvidently;
2. The interests of all parties;
3. The efficacy and integrity of the process by which offers were obtained; and
4, Whether there has been any unfaimess in the sales process.

25  Varions authorities support that, in considering the test under s. 36 of the CCA4, the principles of Soundair remain
relevant and indeed overlap some of the specific factors set out in s. 36(3): Camwest Publishing Inc./Publicaiions Canwest
Inc., Re, 2010 ONSC 2870 (Ont. 8.C.J. [Commercial List]) at para. 13; White Birch Paper Holding Co., Re at para, 50; PCAS
Patieni Care Automation Services Inc., Re, 2012 ONSC 3367 (Ont. S.C.J. [Commercial List]) at para. 54.

Discussion

(it} CCAA Fuctors

26  Tammore than satisfied that the factors set out in s. 36(3) of the CCAA support the granting of the order approving the
Agreernent with WBVG.

27 I have already outlined the extensive process by which Veris Gold’s assets were exposed fo the marlet by Moelis in
accordance with the court-approved sales process. That process, which fook place over many months, unforttmately did not
yield any realistic offets, despite an extension of the bid deadline.

28  The Monitor did receive a non-binding expression of interest from a parfy on May 8, 2015. Some of the persons
behind this expression of interest had been involved in the unsuccessful sales process. However, despite the pwchase price
being slightly above the WBox borrowings (US$20 million), the Monitor’s view was that it would not be pursued by reason
of the rmmerous. significant conditions and the reality that the delay in piosuing any offer would place Veris Gold’s
operations at significant risk given its precarious financial (cash) condition. On May 13, 2015, this indicative offer was
increased to US$23 million but that increase did not elicit any support from either WBox or the Monitor.

29  Inzesponse to the concerns of WBox and the Monitor, this party submitted a non-binding indicative offer on May 22,
2015 with additional maleridls indicating that financing had been fentatively obtained. Even so, the Monitor supported
WRox’s continued position that this offer should not be pursued further given the risk and delay in doing so. DB did not
challenge {his assessment. '

30 Tt should be noted fhat, with the possible exception of DB, no one was more inferested in obtaining an offer to
purchase the assets than WBox in terms of seaing some recovery under the inferim financing. In large part, WBV&’s offer is
made somewhat reluctantly by WBox. as the only real alteriative to obtaining some value from the assets secured nndet its
court-ordered charge.
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- 2009 QCCS 6460
Comr supérieure du Québec

AbitibiBowater inc., Re
2009 CarswellQue 14189, 2009 QCCS 6460, EYB 2009171229

Tn the matter of the plan of compromise or arrangement of: AbitibiBowater Inc.;
Abitibi-Consolidated Inc., Bowater Canadian Holdings Inc., The other Petitioners
Jisted on Schedules “A”, “B” and “C”, Petitioners, and Ernst & Young Inc.,
Mounitor, v. The ad hoc Committee of the Senior Secured Nnoteholders and U.S.
Bank National Association, Indenture Trustee for the Senior Secured Notes,
Respondents, and DDJ Capital Management, LLC, Newstari Factors, inc.,
Stichting Pensionenfonds ABP, The Foothill Group, Inc. and Foothill CLO I, Lid.,
Intervening Parties

Gascon J.C.S

Heard: 25 september 2009 - 29 september 2009
Judgment: 29 september 2009
Docket: C.S. Qué. Moniréal 500-11-0306133-094

Counsel: Me Sean Durphy, Me Guy P. Martel, Me Mélanite Béland, Me Joséph Reynaud, for Petitioners

Me Avram: Fishman, Me Gilles Paguin, for the Monitor

Mz Robert Thornton, for the Monitor

Mz Patrice Benoir, for Investissement Québec

Me Aldin Riendeau, Attorneys for Silver Oak Capital LLC et al., DD Capital Management, LLC ef al.

Meé Gerald F. Kanidestin, Tor Alcoa -

Me Fredervick L. Myers, Me Robert J. Chadwick; for the Ad hoe Comumittes of Bondholders

Me Mare Duchesne, Me Frangois D. Gagnon, Me Vanessa Jodoin, Me Michael J. MacNayghton, for the Ad hoc Commiiites
of the Senior Secured Noteholders and U.S. Bank National Association, Indente Trustée for the Senior Secured
Noteholders .

Me Christian Roy, for Hydro-Québec ' B

Subject: Insolvency

Gascon J.C.5:

CORRECTED JUDGMENT OCTOBER 6, 2009 ON AMENDED MOTION FOR TOE ISSUANCE OF AN ORDER
AUTHORIZING THE SALE OF PETITIONER ABITIBI-CONSOLIDATED COMPANY OF CANADA’S
INDIRECT INTEREST IN THE MCCORMICK HYDROELECTRIC FACILITY (#233)

THE MOTION AT ISSUE

1 On April 17, 2009, the Court issued an order (the « Initial Order ) pursuant to the CCAA' in respect of (@)
Abitibi-Consolidated Tne. ( »4CI ») and subsidiaries thereof (collectively, the « Abitibi Petitioners »), (ii) Bowater Canadian
Holdings Inc. and subsidiaries thereof (collectively, the.« Bowater Peiitioners ») and (iif) certain partnerships®.
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2 By virtue of this Initial Order, Emst & Young Inc. ("EXT") was appointed as moriitor of the Petitioners (the “Monitor™).
A stay of proceedings in favour of the Petitioners was also granted unfil May 14, 2009 (the “Stay Period”). On May 14, 2009,
it was extended until September 4, 2009 (the “Fist Stay Extension Order”), and thereafter, until December 15, 2009 (the
“Second Stay Bxiension Order™).

3 Inthe context of these CCAA proceedings, the Petitioners now seek, by their Amended Motion, to implement certain
transactions designed to transfer the indirect interest of Abitibi-Consolidated Company of Canada ( nACCC »), a subsidiary
of ACI, in the business of Maniconagan Power Company ( »MPCo ») to Hydro-Quebec or one of its wholly-owned
subsidiary (collectively, « HQ »).

4  ACCC holds a 60% equity interest in MPCo (the « ACCC Inferest »), whils Alcoa Canada Lid. ( »dlcoa Canade »)
holds the remaining 40% equity interest (the « dlcoa Interest »).

5 Althis stage, the Petitioners request this Court more particularly to:

a) authorize ACCC to sell the 60% interest it indirectly holds in the McCormick hydroelectric facility (the
“WeCormick Hydroelectric Facility”) owned and operated by MPCo;

b) approve the terms and conditions of the Tmplementation Agreement and the exhibits thereto (the
“Implementation Agreement”) between ACL ACCC, MPCo, Aleoa Canada and Alcoa Lid, (collectively, Alcoa
Canada and Alcoa Ltd. are referred to herein as “Alcoa™), to which FIQ has intervened;

¢) anthotize and direct ACI and ACCC to implement and complete the transactions and steps (the “Proposed
Transactions” as contemplated n the Implementation Agreement and as outlined in Exhibit A to the
Implementation Agreement (the “Step Plan”), with such alterations, amendments, deletions or additions as the
parties agree, with the consent of the Monitor, and to petform the obligations in the Implementation A greement;

d) declare that (i) the proceeds fiom the Proposed Transactions, net of certain paymens, holdbacks, reserves and
deductions, and (i) the shares of ULC (as defined in the Amended Motion), shall constitite the proceeds of the
disposition of ACCC’s MPCo shares (collectively, the “MPCo Share Proceeds™);

¢) declare that the MPCo Shate Proceeds will be subject to a replacement charge (the “MPCo Noteholder
Charge”) in favour of US Bank, National Association as Indenture Trustes and Collateral Trustee (the “Trustee™)
for the benefit of the holders (the “Senior Secured Noteholders”) of the 13.75% senior secured notes due April 1,
2011 (the “Secured Notes™), with the same rank and priority as the security held by the Trustee in respect of the
shares of MPCo held by ACCC. ‘

¢ Initially, the Senior Secured Noteholders had filed a written Contestation to the Amended Motion, which the
Thtervenig Parties supported in part. The Senior Secured Noteholders were in disagreement with the way in which they were
‘being treated in the contemplated tramsaction.

7 The Serior Secured Noteholders have advanced approximaiely US$413 million to ACCC in April 2008, under the terms
of*a Senior Secired Loan. With acerued interest, the approximate amount presently owing in respect of this Senior Secured
Loan is i excess of US$450 niillion, and interest continues to accrue on the Notes monthly.

8§  To secure the obligations of ACCC, ACCC, ACT and other guarantors granted security to the Trustee, which ingludes a
Senior Secured Notes Hypothee. The Senior Secured Noies’ Hypothec provides specific rights 1o the Senior Secured
Noteholders with respect to the ‘equity interest detained by ACCC in MPCo that is at issue here.

9  However, duting the coursé of the hearing, the Senior Secured Noteholders filed a Reamended Contestefion that
included numerous altefnative conglusions that wete acceptable to them. Since most of these alternative conclusions mirrored
the conelisions of the Amended Motlon and the suggestions contained in the Monitor Sixteenth Report, these were, in the
end, agreed upon as aceeptable by the Petitioners, the Monitor and the Infervening Parties.
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g) the granting of a replacement charge (the « MPCo Noteholder Charge ») in favour of ihe Senior Secured
Noteholders with the same rank and priority as the existing security held in respect of the shares of MPCo held by
ACCC over: (1) the uet proceeds from the Proposed Transactions; and (ii) the shares of ULC;

h) the: granting of a guarantee in favour of the Senior Secured Noteholders by ULC (the « ULC Subordinated
Guarantee »);

1) &n order (the « Subrogation Order ») which provides that the Senior Secured Noteholders shall be subrogated in
the ACI DIP Charge in accordance with paragraph 61.10 of the Tnitial Order fo the extent that any payment from
the transaction proceeds is mads to the ACI DIP Lender under the ACIDIP Agreement; :

j) en order (the « Net Cash Proceeds Order ») which provides that the cash component of the MPCo Share
Proceeds and the ULC Reserve shall be paid to and be held by the Monitor; and

k) an order (the « ULC Borrowing Order ») which provides that the Abitibi Petitioners may not botrow any
portion of the ULC Reserve except on ferms and conditions permitted under the ITmplementation Agresment,
including as to amount, security, priority, interest rates, fees, defanlt, reporting and repayment, and except upon
approval of the Court made on notice to the Trustee.

35  The parties to the Proposed Transactions have agreed to use reasonable commercial efforts to finalize all of the legal
documeitaticn to implement the Proposed Transactions by Sepfember 30, 2009 and to close the Proposed Transactions by
October 15, 2009. If the Proposed Transactions have not closed by December 31, 2009, any party may terminate any of its
obligations to complete the Proposed Transactions.

ANALYSIS AND DISCUSSION

36  The Court has jurisdiction to approve a sale of assets in the course of CCAA proceedings, notably when such a sale of
assets is in the best interest of the stakeholders generally”.

37 In determining whether to authorize a sale of assets under the CCAA, the Court should consider, amongst others, the
following key factors:

« have sufficient efforts to get the best price been made and have the parties acted providently;

« the efficacy and integrity of the process followed;

= the interests of the parties; and

« whether any unfaimess resulted from the working out process.

38  These principles were emmciated in Royal Bank v. Soundair Corp.4. They are equally applicable in a CCAA sale
situations.

39  In this case, the Court considers that all these factors are satisfied.

40 Tirst, the Petitioners’ sales process for the ACCC Tnterest was proper even if limited to only one potential purchaser.
Thers were valid and compelling reasons for the narrow focus of the sales process. Suffice to highlight in that regard the
unique characteristics of the asset, the market in which the asset ig situated and the external factors that most likely deterred
or Failed to atiract potential purchasers.

41 The regulafory environment, the restrictions on pricing for the sale of electricity and the significaut risk that the expiry,
of the MPCo Water Rights could distupt the power production at MPCo indefinitely easily explain why the market for the
ACCC Tnterest was severely limited.

42 The Petitioners have acted in good faith and with due diligence in their efforts to sell the ACCC Interest.
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43 Second, even though the sale of the ACCC Interest was not widely canvassed in the market, in order to assess the
reasonahleness of the Purchase Price contemplated in the Proposed Transactions, the Monitor performed certain financial
analyses.

44  Based on the compiled trading multiples, the review of transaction multiples and the discounted cash-flows analysis
that he made, the Monitor was of the view that a Purchase Price of CDN$615 million for the ACGCC Interest was fair and
reasonable based on the assumptions, forecasts and other financial information that he considered,

45  The Proposed Tiansactions will generate estimated net procéeds before holdbacks and reserves of approximately
CDN$547.9 million, of which fip to CDN$97.2 million will be vsed to repay the ACI DIP Facility.

46  Third, the evidence indicates that the sale is wartanted at this time because the Petitioners need cash to repay the ACI
DIP Facility in accordance with the ACI DIP Agreement and 1o continue and implement their restructurmg. Moreover, the
projécted costs of holding onta MPCo aré too high, as the renewal of the water rights expiring in 2011 would require
important infrastructure investments.

47  From that standpoint, the sale will benefit the whole economic community because it will allow the Petitioners fo

imonetize certain non-liquid assets, use net cash proceeds to repay cerfain secured creditors (including the Senior Secured

Noicholdérs) and secure cash fo fiund tlieir ongoing restructiring effort, for the benefit of all stakeholders.

48  Infack, it is fair to say there may well be material prejudice to the Petitioners’® stalceholders if the fransaction does not
proceed because the value of MPCo’s assets would likely be far less in a liguidation scenario then in the proposed going
concern sale.

49  Tn addition, despite the fact that ACCC will have to putchase electricity at a higher price as a result of the fransaction,
the Petifionets aré of the view that the Baie-Comean Mill will remain competitive.

50  Fourth, the MPCo sale and the Proposed Transactions form part of the Petitioners’ continuing objective and strategy to
reduce costs and improve profifability. The ACCC Iiferest is not required to contitue the opetations of the Abitibi
Petitianers, nor is it vital for the Petitioners to retain it to successtully restructure their business.

51  Fifth, the -Amended Motion provide to the Senior Secuted Noteholdets agsurances that prave, in the end, fo be
satisfactory to safeguatd fheir rights and protect the value of their security.

52 Finally, even though it is highly unusual in a CCAA proceeding to have significant levels of pre-filing obligations
satisFied in full other than through a plan of arangement as it is the case here with the HQ pre-filing clatms, the Court finds
that the wmique situation at hand, coupled with the impertarice of the sale in the present restructuring, justify adopting a
flexible approach to the issue.

53 'The payment of these intercompany payables was imposed as an essential condition by HQ in order to enter into the
MPCo transaction. Furthermore, this condition was negotiated prior to the CCAA proceedings, when the Purchase Price
agroed npon was arrived at. This price remains the same even today.

54  While it is fmportant to maintain a fair and delicate balance between the positions of all stalcehiolders i a CCAA
restructuring, equitable treatment does not entail inflexibility at all costs. Here, it is clear that the chances of a successful
restructuring are enhanced considerably by the Proposed Transactions, From that perspective, there is a definite bensfit to all
stakeholders by the approval of ihe Implementation Agreement.

55  To some extent, the sitnation bears some analogy with that of a critical vendor or key supplier. This is, no doubt; &
crifical asset sale with the only available purchaser in the market. Having to concede the payment of these HQ clafins may
not be the perfect outeome; but it remains, all things considered, an acceptable one under the circumstances.

56  Tndeed, although fhis aspect of the Proposed Transactions is unusual, the Monitor notes, 1ightly so, that 1Q could have
achieved the same net economic terms had it simply required, in order to complete the transaction, a lower Purchase Price on

=~
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account of all pre-fransaction outstanding liabilities, including the pre-filing liabilities stayed as a result of the filing by the
Petitioners,

57 TFurthermote, the Monitor notes as well that, to the extent ACCC pays a lability on behalf of BCFPI (approximately
CDN$9 million), ACCC will benefit from the intercompany charge described in the Initial Order. 2

58  Allin all, the completion of thé Proposed Tianhsactions will both materially advance the restructuring of the Petitioners
and benefit stakéholders, while the failure of the Proposed Transactions would greally complicate the restructuring if not
completely frustrate it.

59 The balance of interests clearly favours approval. The Monitor supports and recommends the approval sought. The
recommendation of the Monitor, a court-appointed officer experienced in the insolvency field, carries great weight with the
Court in any approval process. Absent some compelling, exceptional factor to the conmtrary, a Court should accept an
applicant’s proposed sale process where it is recommended by the Momitor and supported by the stalceholders®,

60  In view of the urgeney in closing the Proposed Transactions rapidly, dnd 1o take away any uncertainty in a context
where, after much discussions and compromises, the conclusions sought are acceptable to all, the Court is satisfied that
provisional execution of this Judgment should be ordered.

. FOR. THESE REASONS, THE COURT:

61  GRANTS the Petitioners’ Amended IMotion for the Issuance of an Order Authorizing the Sale of Petitioners’ Interests
in Manicouagan Power Company (the « Motion »).

62 EXEMPTS, if applicable, the Petitioners from having to serve the Motion and from any notice or delay of presentation.

63 DECLARES that, unless otherwise provided, mdefined. capitalized terms and expressions used herein shall have the
respective meanings ascribed thereto in the Second Amended Tnitial Order of the Honourable Mr. Justice Clement Gascon,
1.8.C. of the Court dated May 6, 2009, as amended (the « Initial Order »).

Appravul of Implementation Agreement and Related Transactions

64  ORDERS that the terms and conditions of a certain Tmplementation Agreement (the « Implementation Agreement)
among Abitibi-Consolidated Tne., Abitibi Consolidated Company of Canada ( »ACCC »), Manicouagan Power Company (
wWMPCo »), Alcoa Canada Ltée and Alcoa Lid. (collectively, « Alcog »), to which has intervened HQ Energie Inc., a
wholly-owned subsidiary of Hydto-Quebeg, a copy of which is filed as Exhibit R-1 to the Motion, are approved.

65 ORDERS AND DECLARES that Petitioners are authorized to implement and complete the transactions and steps
contemplated in the fmplementation Agreement and the Step Plan (Exhibit A thereto) (the « Proposed Transactions ») with
such non-material alterations, amendments, deletions or additions as the parties {hereto may agree to with the consent of the
Monitor, and to perform the obligations confained in the Implementation Agreement,

66  ORDERS that in completing the Proposed Transactions, subject o the terms and conditions of the Tmplementation
Agreement, the Petitjoners are authorized:

a) to execute the agreements and to execute and deliver any documents and assurances governing or giving effect to
the Tmplementation Agreement (including, without limitation, the directions of payment contemplated thereii) as
the Pefitioners, in their discretion, may deem to be reasonably necessary or advisable to conclude the Proposed
Transactions, including, without limitation, the execution of such deeds, contracts or documents, as may be
¢onteinplated in the Implementation Agreement and all such deeds, contracts or documents are hereby ratified,
dpproved and corfirmed (collectively with the Implementation Agreement, the ¢ Transaction Documents »); and

b) to take such: steps ag are, in the opinion of the Petitioners, necessary or incidental to the performance of their
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Most Negative Treatment: Distinguished

Most Recent Distinguished: Canada (Procureur général) c. Confrevenant No. 10 | 2015 CAF 155, 2015 FCA. 155, 2015
CarswellNat 2970, 2015 CarswellNat 4847, 476 N.R. 142, 123 W.C.B. (2d) 413, 256 A.C.W.8. (3d) 759, [2015] A.C.F. No.
873 | (F.C.A., Tun 30, 2015)

ap02 SCC 41, 2002 CSC 41
Supreme Court of Canada

Sierra Club of Canada v. Canada (Minister of Finance)

2002 CarswellNat 822, 2002 CarswellNat 823, 2002 SCC 41, 2002 CSC 41, [2002] 2 8.C.R. 522, [2002] 5.C.J. No.
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XI1L.4.h.ixF Miscellaneous

Evidence
VI Documentary evidence
VIL5 Privilege as to documents
VIL.5.d Crown privilege

Headnote .

Bvidence --- Documentary evidence — Privilege as to documents — Miscellaneous documents

Confidentiality order was necessary in this case because disclosure of confidential docnments would impose serious risk on
important commercial interest of Crown corporation and there were no reasoable alfernative measures to granting of order
— Confidentiality order would have substantial salutary effects on Crown cotporation’s right to fair trial and on freedom of
expression — Deleterions effects of confidentiality order on open court principle and freedom of expression would be
minimal — Salutary effects of order outweighed deleterious effects — Canadian Environmiental Assessment Act, 8.C. 1992,
¢. 37, 5. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151,312,

Practice --- Discovery — Discovery of documents — Privileged document — Miscellaneous privileges

Confidentiality order was necessary in this case because disclosure of confidential documents would impose serious risk on
important commercial interest of Crown corporation and there were no reasonable alternative measures to granting of order
__ Clonfidentiality order would have substantial salutary effects on Crown corporation’s right to fair trial and on freedom of
expression — Deleterious effects of confidentiality order on open court principle and freedom of exptession would be
tminimal — Salutary effects of order outweighed deleterions offects - Canadian Environmenta] Assessment Act, 8.C, 1992,
¢. 37, 8. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Practice —- Discovery — Examination for discovery — Range of examination — Privilege — Miscellaneous privileges
Confidentiality order was necessary in this case because disclosure of confidential documents would impose serlous risk on
important commerciel interest of Crown corporation and there were no reasonable alfernative measures fo granting of order
_Confidentiality order would have substantial salutary effects on Crown corporation’s-tight to fair trial and on freedom of
expression — Deleterious effects of confidentiality order on open court principle and freedom of expression would be
minimal — Salutary effects of order outweighed deleterious effects — Canadian Bnvitonmental Assessment Act, S.C, 1992,
c. 37, 8. 5(1)(b) — Federal Couxt Rules, 1998, SOR/98-106, R. 151, 312.

Pretive -— Preuve documentaire — Confidentialité en ce qui concerne les documents — Doctments divers

Ordomnance de confidentialité était nécessaire parce que la divulgation des documents confidenticls menacerait gravement
Pintérét commiercial important de la société d’Btat et parce qu’il n’y avait aucune aufre option raiscnnable que celle
d’accorder 1’ordonnance — Ordommance de confidentialité anraif des offets bénéfiques considérables sur le droit de la sociéte
d'Titat & un procds équitable of & Ia liberté d’expression -— Ordonnance de confidentialité n’aurait que des effets
préjudiciables minimes sur le principe de la publicité des débats et sur la liberté dexpression — Effeis bénéfiques de
Pordommance I"emportaient sur ses effets préjudiciables — Loi canadienne sur I"évaluation envitonnementale, T.C. 1992, ¢.
37, art, 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

Procédute — Commumication de la preuve — Compunication des documenis — Documents confidentiels — Divers types
de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menaceraif gravement
Pintérét commercial imporiant de la société d’Ftat et parce quil n'y avait aucune auire option raisonnable que celle
d*accorder Pordonnance — Ordonnance de confidentialité aurait des effets bénéfigues considérables sur e droit de la gocidté
d’Btat & wn procds équitable et & la liberté dexpression — Ordonnance de confidentialité n’aurait que des effets
préjudiciables minimes sur le principe de la publicité des débats ot sur la liberté d’expression — Effets bénéfiques de
I’ordonnance P emportaient sur ses effets préfudiciables — Loi canadienne sur 'évaluation environnementale, L..C. 1992, ¢.
37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106,r. 151, 312.

Procédure ~- Communication de la preuve — Inferrogatoire préalable — Btendue de I’interrogatoire — Confidentialité —
Divers types de confidentialité
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Ordommance de confidentialité &tait nécessaire parce que la dividgation des documents confidentiels menacerait gravement
"intésst commercial imporiant de la société d’Btat et parce quil n'y avait aucune aulie option raisonmable que celle
d’accorder I’ ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur Ie droit de la sociéié
@Btat 3 un procds équitable et A la liberts dexpression — Ordonnence de confidentialité n’aurait que des effets
préjudiciebles minimes sur le principe de la publicité des débats et sur la liberté d’expression — Effets bénéfiques de
Pordonnance I’emportaient sur ses effets préjudiciables — Loi canadienne sur Uévaluation envitonnementale, L.C, 1992, ¢.
37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312,

The federal government provided a Crown corporation with a $1.5 billion loan for the construction and sale of two CANDU
mclear reactors to China. An environmental organization sought judicial review of that decision, maintaining that the
authorization of financial assistance friggered s. 5(1)(b) of the Canadian Envirovmental Assessment Act. The Crown
corporation was a infervenor with the rights of a party in the application for judicial review. The Crown corp oration filed an
affidavit by a semior managet referring to and summarizing confidential documents. Befors cross-examining the senior
managet, the environmental organization applied for production of the documents. After receiving authorization from the
Chinese authorities to disclose the documents on the condition that they be protected by a confidentiality order, the Crown
corporation sought to introduce the documents under R. 3172 of the Federal Court Rules, 1998 and requested a confidentiality
order. The confidentiality order would make the documents available only to the parties and the court but would not restrict
public access to the proceedings.

The trial judge refused to grant the order and ordered the Crown corporation to file the documents in their curtent form, or n
an edited version if it chose to do so. The Crown corporation appealed under R. 151 of the Federal Court Rules, 1998 and the
environmental organization cross-appealed under R. 312. The majority of the Federal Court of Appeal dismissed the appeal
and the cross-appeal. The confidentiality order would have been grantsd by the dissenting judge. The Crown corporation
appealed.

Held: The appeal was allowed.

Publication bans and confidentiality orders, in the context of judicial progeedings, are similar. The analytical approach to the
exercise of discretion under R, 151 should echo the wnderlying principles set out in Dagenais v. Conadian Broadeasting
Corp., [1994] 3 S.C.R. 835 (8.C.C.). A confidentiality order under R. 151 should be granted in only two circumstances, when
an order is needed fo prevent serjous risk to an jmportaut interest, including a commercial interest, in the context of litigation
because reasonable alternative measures will ot prevent the risk, and when the salutary effects of the confidentiality order,
including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the sffects on the
right to free expression, which includes public inferest in open and accessible coutt proceedings.

The alternatives to the confidentiality order suggested by the Trial Division and Court of Appeal were problematic.
Expunging the docnments would be a virtually wnworkable and ineffective solution. Providing summaries was not a
reasonable alternative measure to having the underlying documents available to the parties. The confidentiality order was
necessary in that disclosure of the documents would impose a serjous risk on an important commereial interest of the Crown
corporation, and there were no teasonable alternative measures to granting the order.

The confidentiality order would have gsubstantial salutary effects on the Crown corpotation’s right to a fair trial and on
freedom of expression. The deleterions effects of the confidentiality order on the open court principle and freedom of
egpression would be mintmal. If the order was not granted and in the course of the judicfal review application the Crowa
corporation was not required to mount a defence under the Canadian Environmental Assessment Act, it was possible that the
Crown corporation would suffer the harm of having disclosed confidential information in breach of its obligations with no
corresponding benefit to the right of the public to freedom of expression. The salutary effects of the order outweighed the
deleterious effects.

Le gouvernement fédéral a fait un prét de Pordre de 1,5 milliards de dollar en rapport avee la consiruction et la vente par une
socidts d"ftat de deux réacteurs nucléaires CANDU & la Chine. Un organisme environnemental a sollicité le confrdle
judiciaire de cette décision, soutenant que cette autorisation d’aide financiére avait déclenché 1'application de Part. 5 (1)b) de
la Loi canadienne sur 'évaluation environnementale. La socisté d'Titat &tait intsrvenante au débat ot elle avait regu les droifs
de pattie dans la dsmande de confrfle judiciajre, Elle a déposé I'affidavit d’un cadre supérienr dans lequel ce dernier Taisait
ré&férence & certains documents confidentisls et en faisait le résume. 1. organisme environnemental a demands fa production

L
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commercial and seientific nformation, he turned to the legal rationale underlying the commifment to the principle of open
justice, referting to Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.CR. 1326 (S.C.C.). There, the Supreme
Court of Canada held that open proceedings foster the search for the truth, and reflect the importance of public scrutiny of the
conits.

31  Robertson T.A. stated that, although the principle of open fustice is a reflection of the basic democratic value of
accountability in the exarcise of judicial power, in his view, the principle that justice ifself must be secured is paramount, He
concluded that justice as an overarching principle means that exceptions occasionally must be made fo rufes or principles.

32 He observed that, in the area of commercial law, when the mformation songht to be protected concetns “frade secrets,”
this information will not be disclosed during a trial if to do so would destroy the owner’s proprietary rights and expose him or
her to irreparable harm in the form of financial loss. Although the case before him did not involve a trade secret, he
nevertheless held that the same treatment could be extended to commercial or seientific informetion which was acquired on a

* confidential basis and attached the following critetia as conditions precedent to the issuance of a confidentiality order (at
para. 13):

(1) the information is of a confidential nature as opposed fo facts which one would like to keep confidential; (2) the
information for which confidentiality is sought is not alteady in the public domain; (3) on a balance of ‘probabilities the
party seeking the confidentiality order would suffor itreparable harm if the information were made public; (4) the
information is relevant fo the legal issues raised in the case; (5) correlatively, the information is “necessary™ to the
resolution of those issues; (6) the granting of a confidentiality order does not tnduly prejudice the opposing party; and
(7) the public interest in open court proceedings does not override the private interests of the parfy seeking the
confidentiality order. The onus in establishing that criteria one to six are met is on the party seeking the confidentiality
order. Under the seventh criterion, it is for the opposing party to show that a prima facie right to a protective order has
been overtaken by the need to preserve the openness of the court proceedings. In addressing these criteria one must bear
in mind two of the fhreads woven into the fabric of the principle of open justice: the search for truth and the preservation
of the rule of law. As stafed at the outset, I do not believe that the perceived degree of public Importance of a case is a
relevant consideration.

33 Tn applying these criteria to the circumstances of the case, Robertson J .A. concluded that the confidentiality order
shoald be granted. Tn his view, the public interest in open cowt proceedings did not override the interests of ABECL in
maintaining the confidentiality of these highly technical documents.

34 Robertson T.A. also considered the public inferest in the need to ensure that siie-plans for muclear installations were
not, for example, posted on a web-site, He concluded that a confidentiality order would not undermine the two primary
objectives underlying the principle of open justice: truth and the rule of law. As such, he would have allowed the appeal and
dismissed the cross-appeal,

V. Issues
35
A, What is the proper analytical approach o be applied to the exercise of judicial discretion where a [itigant sceks a

confidentiality order under R. 151 of the Federal Court Rules, 19987

B. Should the confideniiality order be granted in this case?

VI Analysis

A. The Analytical Approach to the Granting of 2 Confidentiality Order
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(1) The General Framework: Herein tlie Dagenais Principles

%  The link between openness in judicial proceedings and freedom of expression has been firmly established by this
Court. In Canadian Broadcasting Corp. v. New Brunswick (ditorney General), [1996] 3 S.C.R. 480 (8.C.C.) [hereinafier New
Brunswick], at para. 23, La Forest J, expressed the relationship as foltows: :

The principle of open comts is inextricably tied to the rights guaranteed by 8. 2(b). Openness permits public access to
nformation gbout the courts, which, in turn permits the public fo discuss and put forward opinions and criticisms of court
practices and proceedings. While the freedom to express ideas and opinions about the operation of the courts is clearly
within the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the public to obtain information
about the comrts in the first place.

Under the order songht, public access and public scrutiny of the Confidential Documents would be restricted; this would
clearly infringe the public’s freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion fo grant a confidentiality arder
should begin with the principles set out by this Court in Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.CR, 835
(8.C.C.). Although that case dealt with the common law jurisdiction of the court to order a publication ban in the criminal
law context, there ave strong similarities between publication bans and confidentiality orders in the context of judicial
proceedings. In both cases a restriction on freedom of expression is sought in order to preserve or promote an interest
engaged by those proceedings. As such, the fundamental question for a court te consider m an application for a publication
ban or a confidentiality order is whether, in the circumstances, the right to freedom of expression should be compromised.

18 Although in each case freedom of expression will be engaged in a different context, the Dagenais framework: uiilizes
ovetarching Canadian Charter of Rights and Freedoms principles in order to balance freedom of expression with other rights
and interests, and thus can be adapted and applied to various circumstances. As a result, the analytical approach to the
exercise of discretion under R, 15T should echo the underlying principles laid out in Dagenats, supra, although it must be
tailored to the specific rights and interests engaged in this case. -

39 Dagenais, supra, dealt with an application by four accused persons under the court’s comumon law jurigdiction
requesting an order prohibiting the broadeast of 2 television programme dealing with the physical and sexual abuse of young
boys at religious institutions. The applicants argued that because the factual circumstances of the programme were very
similar to the facts at issue in their trials, the ban was necessary to preserve the accuseds’ right to a fair trial.

40  Lamer C.J. found hat the common law discretion to order a publication ban must be exercised within the boundaries
set by the principles of the Charter. Since publication bans necessarily curtail the freedom of expression of third parties, he
adapted the pre-Charfer common law rule such that it balanced the right to freedom of expression with the right to a fair trial
of the accused in a way which reflected the substance of the test from &, v. Oakes, [1986] 1 S.CR. 103 (S.C.C.). Atp. 878 of
Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be ordered when:

(8) Such a ban is necessary in order to prevent a real and substantial risk to the faimess of the trial, because
reasonably available alternative measures will not prevent the rigl; and

(b) The salutary effects of the publication han outweigh the deleterious effects to the free expression of those
affected by the ban. [Emphasis in original ]

41 In New Brumswick, supra, this Court modified the Dagenais test in the context of the-refated issue of how the
discretionary power under s. 486(1) of the Criminal Code to exclude the public from a frial should be exercised. That case
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dealt with an appeal fiom. the tiial judge’s order excluding the public from the portion of a sentencing proceeding for sexual
assanlt and sexual interference dealing with the specific acts committed by the accused an the basis that it would avoid
“ymdue hardship” to both the victims and the accused.

42  La Forest I. fomd that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that it provided a
“discretionary bar on public and media access to the courts™ New Brunswick, supra, at para. 33; however, he found this
infringement o be justifiedunder s. 1 provided that the discretion was exercised in accordance with the Charter. Thus, the
approach taken by La Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code, clogely mirrors
the Dagenais common law test: : :

(a) the judge nmst consider the available options and consider whether there are any other reasonable and effective
alternatives available;

(b) the judge must consider whether the order is lintited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its probable effects against the
importance of openness and the particular expression that will be limited in order to ensure that the positive and
negative effects of the order are proportionate.

Tn applying this test to the facts of the case, La Torest I. found that the evidence of the potential undue hardship consisted
mainly in the Crown’s submission that the evidence was of a “delicate nature” and that this was insufficient to override the

infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban ymder the court’s common law jurisdiction In K. v.
Meniuck, 2001 SCC 76 (S.C.C.), and iis companion case R v. E. (O.N,), 2001 SCC 77 (8.C.C). In Mentuck, the Crown
nioved for a publication ban to protect the identity of undercover police officers and operational methods employed by the
officets i their investigation of the accused. The accused opposed the motion as an infringement of his right to a fajr and
public hearing wnder s. 11(d) of the Charter. The order was zlso opposed by two intervening newspapers as an infringement
of their right to freedom of expression.

44  The Courtnoted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and the right
fo a Tair teial of the aceused on the other, in the case before if, both the right of the accnsed to a fair and public hearing, and
freedom of expression weighed in favour of denying the publication ban. These rights were balanced against interests relating
to the proper adinitistration of justice, in particular, protecting the safety of police officers and preserving the efficacy of
undercover police operations.

45  Ti spite of this distinction, the Court noted that underlying the approach taken in both Dagengis and New Brunswick
was tlie goal of ensming that the judicial diseretion to order publication bans is subject to no lower a standard of compliance
with the Charter than legislative enactment. This goal is furthered by incorporating the essence of 5. 1 of the Charrer and the
Oufes test into the publication ban fest. Since this same goal applied in the case before if, the Court adopted a similat
approach to that taken in Dagenais, but throadened the Dagenais test (which dealt specifically with the right of an accused to
afaiy tital) such that it could guide the exercise of judicial discretion where a publication ban is requested in order to preserve
gry Important aspect of the proper administration of justice. At para. 32, the Court reformulated the test as follows:

A publication ban should only be ordered when:
(a) such an order is necessary in order fo prevent a serious risk to the proper administration of justice because
reasonably alternative measures will not prevent the risl; and '

(b) the salutary effects o_frt_he publication ban outweigh the deleterious effects on the rights and interests of the
parties and the public, including the effects on the right to free expression, the right of the accused to 4 fair and
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public trial, and the efficacy of the administration of justice.

46  The Court emphasized that under the first branch of the test, three important elements were subsumed under the
“necessity” branch. First, the rislc in question must be a serious risk well-grounded in the evidence. Second, the phrase
“proper administration of justice” must be carefully interpreted so as not to allow the concealment of an excessive amount of
information. Third, the test requires the judge ordering the ban to consider niot only whether reasonable alternatives are
ayailable, but also to restrict the ban as far as possible without sacrificing the prevention of the risk.

47  Atpara. 31, the Court also made the important observation that the proper administration of justice will not necessarily
invelve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a publication ban to be
granted:

The [common law publication ban] rule can accommodate grdefs that tust occasionally be made in the interests of the
administration of justice, which encompass more than fair trial rights. As the test is intended to “reflect . . . the substance
of the Oakes test’, we cannot require that Charter rights be the only legitimate objective of such orders arny more than
we require that government action or legislation in violation of the Charier be justified exclusively by the pursuit of
another Charter right. [Emphasis added. ]

The Court alse anticipated that, in appropriate circumstances, the Dagenais framework could be expanded even further in
order to address requests for publication bans where interests other than the administration of justice were involved.

48  Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is fo ensure that the judicial
diseretion to deny public access to the couts is exercised in accordance with Charter principles, in my view, the Dagenais
model can and should be adapted to fhe situation in the case at bar where the central issue is whether judicial diseretion
should be exercised so as to exclude confidential information from a publie proceeding. As in Dagenais, New Brunswick and
Mentuck, grenting the confidentiality order will have a negative effect on the Charter right to freedom of expression, as well
as the principle of open and accessible conrt proceedings, and, as in those cases, courts mmst ensure that the discretion to
grant the order is exercised in accordance with Charter principles. However, in order to adapt the test to the context of this
cage, it is first necessary to determine the particular rights and interests engaged by this application.

(2) The Riglits and Interests of the Parties

49  The immediats purpose for AECL’s confidentiality request relates to its commercial interests. The information in
question is the property of the Chinese authorities. If the appellant were to disclose the Confidential Dacuments, it would be
in breach of its contactual obligations and suffer a risk of harm fo its competitive position, This is elear from the findings of
fact of the motiojis judge that ABCL was bound by its commercial interests and its customier’s property rights not to disclose
the information (para. 27), and that such disclosure could harm the appellant’s commercial interests (para. 23).

50  Aside fioin this direct commercial interest, ifthe confidentiality order is dénied, then in order to protect its commercial
interests, the appeltant will have to withhold the documents. This raises the important matter of the litigation confext in which
the order ig songht, As both the motions judge and the Federal Court of Appea) found that the information contained in the
Confidential Doctiments was relsvant to defences available under the CEAA, the inability to present this information hinders
the appellant’s capacity toriale full answer and defence or, expressed more generally, the appellant’s right, as a civil litigant,
to presert its cage. In that sense, preventing the appellant from disclosing these documents on a confidential basis infringes its
right fo a fair trial. Although in the context of a civil proceeding this does 1ot engage a Charter right, the right to a fair trial
generally can be viewed as a fundamental principle of justice: A (4) v. Ryar, [1997] 1 5.C.R. 157 (S.C.C.), at para. 84, per
L'Heureux-Dubs J. (dissénting, but not on that point). Although this fair trial right is directly relevant to the appellant, there
is also a general public inferest in protecting the right to a fair trial, Indeed, as a general proposition, all dispufes in the courts
shonild be decided tnder a fair trial standard. The legitimacy of the judicial process alone demands as much. Similarly, courts
have an irferest i having all rélevant evidence before them in order to ensure that justice is done.
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earlier bids confidential — Joint venture wanted information to gain advantage in bidding for remaining assets —
Corporation brought motion to extend sealing order for six months — Motion granted — Court had jurisdiction under s. 137
of Courts of Justice Act to oxtend order notwithstanding that plan of arrangement was finalized — Corporation had
commercial interest in selling its rematning assets — Extending order would not have stbstantial detrimental effect on core
valhtes of freadom of expression,

Table of Authorities

Cases considered by Newbould J.:
Macintyre v. Nova Scotia (Attorney General) (1982), [1982] 1 8.CR. 175, 49 N.S.R. (2d) 609, 40 N.R. 181, 1982
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CatswellNS 21, 26 C.R. (3d) 193, 96 AP.R. 609, 132 D.LR. (3d) 385, (sub nom. Nova Scotia (Attorney General) v.
Maelntpre) 65 C.C.C. (2d) 129, 1982 CarswellNS 110 (8.C.C.)— considered

Sierra Club of Conada . Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Afomic Energy of Canada Lid.
v. Sierra Club of Canadg) 18 CP.R. (4th) 1,44 CELR. (N.S.) 161, (sub nom. Afonsic Energy of Canada Ltd. v. Sierra
Club of Canada) 211 DLR. (4h) 103, 223 BT.R. 137 (note), 20 C.P.C. (5th) 1, 40 Admin. LR. (3) 1, 2002 sce 41,
2002 CarswellNat 822, 2002 CargwelNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Sterra Club of Canada) 93
C.RR. (2d) 219, [2002] 2 8.C.R. 522 (8.C.C.) — considered.

887574 Ontario Inc. v. Pizza Pizza Ld. (1994), 35 C.P.C. (3d) 323,23 BLR. (2d) 239, 1994 CarswellOnt 1214 (Ont.
Gen. Div. [Commercial List]) — considered

Statutes considered:

Cartadi Business Corporations Act, R8.C. 1985, c. C-44
&, 192 —referred to

Conadian Charter of Righits and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(UK.), 1982, c. 11
8. 2(b) — referred to

Courts of Justice Act, R.8.0. 1990, c. C43
8. 137 — considered

MOTION by corparation for order extending sealing order made in court approved sale of assets.

Newhonld J.:

1 Look Communications Tnc.(Look) moves for an order extending a sealing order nnder which bids made in a coutt
approved sales process were sealed. The order is opposed by Inulkshulk Wireless Partnership which is a joint venture between
Rogets Commmunications Ine. and Bell Canada.

Circiimstances of Sealing Order

5 OnDeeember 1, 2008, Look was anthorized by Pepall J. to conduct a speeial shareholder’s meeting to pass resclutions
(i) authorizing Look to establish a sales process for the sale of all or substantially all of ifs assets and to seelc an order
approving the sales process, and (1) authotizing a plan of arrangement under section 192 of the CBCA which contemplated
the sale of all or substantially all of Look’s assets. The sharsholders voted in favour of both a sales process and the
aiTangement.

3 OnJanuary 21, 2009, Look obtained an order approving the sales process and Grant Thomion Limited was appointed as
Monitor to manage and conduct the sales process with Look. The sales process provided for bids from terested persons for
five assets of Lool, which were substantially all of its assets, being (i) Spectrum, being approximately 100MFLz of License
Spectrum in Ontario and Quebeg; (if) a CRTC Broadcast License; (iii) Subseribers; (iv) a Network consisting of two network
operating centers-and (v) approximately $300 million in “tax attributes” or losses. Court approval was required for ary sale.

4  Under the sales process, a biddet was entitled to bid for any or all of the assets that were being sold, or a combination
fhereof Pursuant to the salés process, four bids were received and Look and the Monitor engaged in discussions with each
Dbidder. Look eventually accepted dn offer from Tnnleshuk for the Spectrum and Bro adcast License. It is agreed that while not
all of the assets of Leok were sold, what was sold to Trmuleshule were substantially all of the assets of Look.

5 The parties obtained a consent order on May 14, 2009 from Marroceo J. in which the sale of the Spectrom and
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Broadcast License to Iukshuk was approved. The order provided that the assefs would vest in Inulshulk wpon. the Monitor
filing a certificate with the conrt certifying as to the completion of the transaction. The sale contemplated a staged closing,
with the first taling place immediately following the order of Marrocea I., the second being December 31, 2009 and the final
taking place as late as what the sale agreement defined as the Outside Date, being the third anniversary of the date of the final
order approving the fransaction, ie., May 14, 2012. T am told that the reason for the staged dates was that it was anticipated
that the necessary regulatory approvals for the sale of the Spectrum and Liesuse could take some time.

6  As it turned out, the final closing tool place much earlier than the Outside Date within a few months of the order of
Marrocco J. On September 11, 2009, the Monitor filed ifs certificate with the Court cerfifying that the purchase price had
been paid in fufl and that the conditions of closing had been satisfied. Thus the sold assefs vested in Inukshul. Under the
terms of the plan of arrangement that was approved by the order of Marrocco J., ance the certificate of the Monitor as fo the
completion of the fransaction was delivered, the articles of arrangement became effective. 5

7 In connecton with the application to Marrocco J. to approve the arrangement and the sale to Tnulkshuk, the Monitor filed
a redacted version of its First Repott, a8 is usual in the Commercial List for sales carried out under a cout process, redactinig
the information about the bids received in the sales process. The order of Marroceo J. provided that an unredacted version of
the First Report was to be sealed and not form part of the public Tecord until the Monitor’s Certificate after the sale was
completed was filed with the Comt. That certificate, as T have said, was filed with the Court on September 11, 2009.
Therefore tnder the order of Marroceo I. the urredacted First Report of the Monitor was no longer to be sealed.

8  Took is now attempting to sell its remaining assets, which include a corporation which had been approved by the CRTC
to hold a license and has $350 million of tax losses. Look is presently in discussions for the sale. of its remaining assets with
some of the same parties with whom diseussions were held and bids were Teceived under the previous sales process,
ineluding Rogers.

g In eﬂ_l’y November 2009 Tnukshik asked the Monitor for the information contained in the Moniior's First Report that
was sealed tnder, the order of Marrocco J. Look fmmediately obtained an ex parte order from Campbell I. on November 4,
2009 extending the sealing of the Monitor’s First Report pending a determination of this motion.

Analysis

10 Took seels to extend the sealing order for six months while it completes the sale of its remaining assets. It has a
concern that publication of the information could impede the sale process now underway and affect the amount received.

Look is concerned that if the bids were disclosed, and with Rogers being one of the parl:iés:in discussfons with Loole for the
purchase of Lool’s fax losses, other players in the telecommunications industry would not bid for the remaining assets.

11 Inukshuk has filed no affidavit material as to why i is interested in the sealed information in the Monitor’s First
Report dealing with all of the bids that were eceived for all assets. Tnukshule’s position in a nutshell is that the sales process
previously approved by the Court is over and that the public interest in seeing an open court process should prevent any
further sealing of the Monitor’s First Report. Mr. Kanffiman said that his clients are here in this motion “in their own interest
as two members of the public” seeking access to the documents that were filed in the court process.

12 Ttis understandable why Rogers would want the information. It has been negotiating with Loak for the pirchase of one
or mare of Look’s remaining assets. Having access to prior bids in the prior sales ptocess in which one or more of those
temaining assets may have been the subject of a bid would obviously be of benefit to Rogers it in considering what price it is
prepared to offer for the company with the tax {oss benefits. Whilte Mr, Kauffinan pointed out that it is Tnukshule Wireless
Partnership that is opposing the order sought, and that includes Bell as well as Rogers, the fact remains that the partnership
does inclade Rogers which is in negotiations with Look. In any event, it is umrealistic to think that Bell, fhrough its inferest in
Trileshirk, is finding at least in part the opposition to the extension of the sealing order out of altruistic or public purposes.

13 Section 137 of fhe Courts of Justice Act provides that a court may order any document filed in a civil proceeding to be
treated as confidential, sealed and not form part of the public record. The fact that the plan of arrangement consummated
under the court proceedings wider s. 192 of the CBCA has now been finalized does not in itself mean that the court does not
Rave jurisdiction to continue with the sealing order if it is atherwise appropriate to do so. Thete is no limiation in section 137
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limiting a sealing order 1o the time during which the litigation in question is ongoing;

14 In Maelntyre v. Nava Scotia (Attorney General), [1982] L S.C.R. 175 (8.C.C.), it was held that: sworn information to
obtai a search wartant could not be made available to the public unfil the search warrant had been execiuted. In that case,
Dixon T. (as he then was) for the majority nofed that the case law did not distinguish between judicial proceedings which are
part ofa trial and those which are not, and that subject t6 a few well-recognized exceptions, all judicial proceedings should be
in public. He held that the presumption was in favour of public access and the burden of contrary proof lay upon the person
contending otherwise.

15 In Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.CR. 522 (8.C.C)), the comt authorized a
confidentiality order. It stated that an order should be granted in only two circumstances, being (i) when an order is needed to
prevent serious risk to an important interest, inchiding a commercial interest, in the context of litigation becanse reasonable
alternative measures will not prevent the visk, and (if) when the salutary effects of the confidentiality order, including the
effects on the right civil litigants to a fair trial, ontweighs it deleterious effects, including the effects on the right of free
expression, which includes public inferest in open and accessible court proceedings. In dealing with the notion of an
mpaortant comrmercial interest, lacobucel J. siated:

Tn addition, the phrase “important commercial inferest” is in need of some clarification, In order to qualify as an
“important commercial interest”, the interest In question cannot merely be specitic to the party requesting the order; the
jiiterest must be one which can be expressed in terms of a public interest in confidentiality, For example, a private
¢ompany could not argue simply that the existence of a particular confract should not be made public becanse to do so
would cause the company to lose business, thus harming its commercial interests. However, if, as in this case, exposure
of information would cause a breach of a confidentiality agreement, then the commercial interest affected can be
characterized more broadly as the peneral commereial interest of preserving confidential information. Simply put, if
there is no general principle at stale, there can be no “important commercial inferest” for the purposes of this test. Or, in
the words of Bimuie J. in Re N. () [2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the open court rule only yields
sythere the public interest in confidentiality outweighs the public interest in gpenness”.

16  Loakpoints out that it is not a private company. It is a public company with staleholders, being public sharholders. It
is not the kind of private corporation that Tacobucei I. was discussing fn Sierra.

17 Tt is common when assets are being sold pursuant fo a court process to seal the Monitor’s report disclosing all of the
yarious bids in case a further bidding process is required if the transaction being approved falls through. Tnvariably, no one
comes back asking that the sealing order be set aside. That is becanse ordinarily all of the assets that were bid on during the
court sale process end up being sold and approved by court order, and so long as the sale transaction or transactions closed,
no one has any further interest in the information. In 887574 Ontario Inc. v. Pizza Pizza Lid. (1994), 23 B.L.R. (2d) 239 (Ont.
Gen. Div. [Commercial List]), Farley J. discussed the fact that valuations submiited by a Receiver for the purpose of
obtaining court approval are normally sealed. Ile pointed out that the purpose of that was to maintain fair play so that
competitors or potential bidders do not obtain an unfair advantage by obtaining such information while others have io rely on
their own resources, In that context, he stated that he thought the most appropriate sealing order in a court approval sale
sitnation would be that the supporting valuation materials remain sealed until such time as the sale transaction had closed.

18  'This case is a little different fiom the ordinary. Some of the assefs that wers bid on during the sales process were not
sold, However, because the assets that were sold constituted substantially all of the assets. of Look, the arrangement under
section 192 of the CBCA was completed. Those assets that were not sold remained, however, to be sold and it is in the
context of that process that Rogers has been discussing purchasing one or more of these assets from Look.

19  Tn this case, had the closing of the sale of the Spectrum and the License been drawm out to the maximum three year
petiod provided for in the sale agreement, these remaining assets in all likelikood woenld have been sald hefore the maximum
period ran out and during a period of time in which the Receiver’s First Report remaining sealed. In those circumstances the
effect of the sealing order would have been to protect the later sale process, a process which otigimally involved a sale of all
of-the assets of Look, While the remaining sales will not take place under the original sale process that was conducted by
Look and the Monitor, the commercial interest in seeing that the remaining assets are sold to the benefit of all staleeholders,
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including the public shareholders of Look, remains now as it did before.

20  The adventage to Rogers in seeing what other bidders may have bid on the assets that have remained unsold is
obvious. Rogers is in negotiations with Loolk regarding the acquisition of one or more of those assets. If other bidders
previously bid on one or more of those assets, that information wounld be beneficial to Rogers. If the other bidders did not bid
on any of those remaining assets, that too would be of interest to Rogers. As well, Lool’s concern that the disclosure of the
sealed information could impede other bidders from coming forward is not without gome merit.

21  InSierra, Tacobucei T said there were core values that shauld be considered in a motion such as this. Sierra involved an
application by the Government of Canada for a confidentiality oxder protecting documents from public disclosure in litigation
between the Sierra and the Government. Tacobueci J. stated that under the order sought, public aceess to the documents in
question wonld be restricted, which would infringe the public’s freedom of expression guarantees contained in section 2(b) of
the Charter. He discussed the core values of freedom of expression and how they should be considered in a motion seeking
confidentiality of documents. He stated:

Undetlying freedom of expression are the core values of (1) seeking the truth and the common good; (2) promoting
salf-fulfilment of individuals by allowing them to develop thonghts and ideas as they see fit; and (3) ensuring: that
participation in-the polifical process is open to all persons: frwin Toy Lid. v. Quigbec (AttorneyGeneral), [1989] 1 8.C.R.
927, [page551] at p. 976; R. v. Keegstra, [1990] 3 8.CR. 697, at pp. 762-64, per Dickson C.T. Charter jurisprudence has
established #hat the closer the speech in question lies to these core valies, the harder it will be to justify a s. 2(b)
infiingement of that speech under s. 1 of the Charter: Keegstra, at pp. 760-61. Since the main geal in this case is to
exercise judicial discretion in a way which conforms to Cliarter principles, a discussion of the deleterious effects of the
confidentiality order on freedom of expression should include an assessment of the effects such an order would have on
fhe thres core values. The more detrimental the order would be to these values, fhe more difficult it will be to justify the
confidentiality order. Similarly, minor effects of the order on the core values will make the confidentiality order easier to
justify. (underlining added)

22 Rogers, or Inukshuk, cannof, in my view, claim that there will be a substantial detrimental effect on these cove values
by a continuation of the sealing ordet for a further six months. What Rogers will lose will be access to information that it
could use against the interests of Look and its stakeholders. In my view, the salutary effects of extending the sealing order for
six months to permit the sale of the remaining assets of Look outweighs the deleterious effects of such order in this case.

93 Tnukshuk asks that if the extension order is made, there is no reason to seal the prior bids for the Spectrum that

Tnukshule purchased and thus the order should permit that information to be made public. It is said by Mr. Kauffman that such
information is of historical inferest. I would not make this exception as requested by Inukshuk. Bidders under the prior salés
process were entitled to bid on all of the assets either individually or together, and M. Porter points ot that it may well be
difficult to separate out the portion of any prior bid dealing with the Spectrum from a bid for other assets that are now sought
to be.sold. If the interest souglt is only for historical purposes, & six month delay will not be of much or any consequence.

94 In the circumstances, the order sought by Look shall go. Look is entitled to its costs of the motion against Imukshulc. If
costs canunt be agreed, short submissions may be made within ten days by Look and reply submissions may be made within
afurther ten days by Inukshul,

Motion granted,
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In the Matter of the Insolvency of Elaborate Homes Ltd. and Elaborate
Developments Inc.

Alberta Treasury Branches, Plaintiff and Elaborate Homes Ltd., Elaborate Developments Inc., Mangjit (John)
5 Nagra, Jagwinder Nagra, Defendants

K.G. Nielsen J.
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Judgment: June 11, 2014"
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Counsel: Robert M. Curtis, Q.C. for Alco Industrial Tnc.
Michael J. McCabe, Q.C. for PriceWaterhouseCoopers Inc.

Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency
Related Abridgment Classifications

Bankruptey and insolvency
XVI Effect of bankruptey on other proceedings
XVI1 Proceedings against bankrupt
KVI.1.2 Before discharge of trustee
XV 1.a.ii Granting of leave

Debtors and credifors
VI Receivers
VIL6 Conduct and liability of receiver
VII.6.¢ Duties
VIL6.c.i General principles

Headnote

Bankruptcy and insolvency - Bffect of bankrupicy on other proceedings — Proceedings against bankrupt — Before
discharge of trustee — Granting of leave

Company E went info receivership, with P being appointed as receiver — Corporation A Teld second mortgage on
condominiun property owned by E, before bankiuptey — Secured creditor held first mortgage on this property — P accepted
bid from numbered company, to purchase assets of E—P submitted this bid for court approval, as they were required to do
— Approval was given by comrt— However, A claimed they were not properly notified of this proceeding — A claimed that
had they known, they would have raised issue that property was being sold for less than market value, against their interests
— A brought motion for leave to file action against P — Motion dismissed — Threshold was low to allow for leave —
However, A did not demonstrate that service was fmproper — Service by e-mail was proper and should have come to
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attention of A and is principal — It was principal’s actions that caused A to be unaware of proceeding, not any misconduct
on part of P — P followed necessary steps in sale of assets — P made best efforts to obtain best price, and did not act
improvidently — A did not have evidence to show that P acted against its interests in sale of assets — Action would not have
sufficient merit to proceed, so not granting leave was appropriafe remedy.

Debtors and creditors — Receivers — Conduct and liability of receiver — Duties — General principles

Company E went into receivership, with P being appointed as receiver — Corporation A held second mortgage on
condominium property owned by E, before bankruptcy — Secured creditor held first mortgage on this property — P aceepted
bid from numbered company, to purchase assets of E—P submitted this bid for coust approval, as they were required to do
—— Approval was given by court — However, A claimed they were not properly notified of this proceeding — A claimed that
had they known, they would have raised issue that property was being sold for less than market value, against their interests
— A brought motion for Ieave fo file action against P — Motlon dismissed — Threshold was low to allow for leave —
However, A did not demonstrate that service was improper — Service by e-mail was propet and should have come fo
attention of A and its principal — It was principal’s actions that caused A to be unaware of proceeding, not any misconduct
on part of P — P followed necessary steps in sale of assets — P made best offorts to obtain best price, and did net act
improvidently — A did not have svidence fo show that P acted against its interests in sale of assets — Action would not have
sufficient merit to proceed, so not granting leave was appropriate remedy.
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“C.CPEB. 167, [2006] 2 S.CR. 123, 215 0.A.C. 313, 2006 CarswellOnt 4621, 2006 CarswellOnt 4622, 2006 SCC 35,
351 N.R. 326, (sub nom. Industrial Wood & Allied Workers of Canada, Local 700 v. GMAC Commerctal Credit
Corporation) 2006 C.L.L.C. 220-045, (sub nom. GMAC Commercial Credit Corp. v. TCT Logistics Inc.) 271 D.L.R.
(4th) 193 (8.C.C.) — followed
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RoyNat Inc. v. Omni Drilling Rig Partnership No. 1 (Receiver of) (1988), (sub nom. Roynat Inc. v, Allan) 61 Alta. LR,
(2d) 165, (sub nom, Roynat Inc. v. Allan) T1988] 6 W.W.R. 156, (sub nom. RoyNat Inc. v. Omni Drilling Rig
Parnership No. 1 (Receivership)) 90 AR. 173, 1988 CarswellAlta 299, (sub nom. Roynor Inc. v, Allan) 69 CBR.
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Scanwood Canada Ltd, Re (2011), 2011 NSSC 189, 2011 CarswellNS 564, 966 AP.R. 34, 305 N.S.R. (2d) 34, 84
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531, (Ont. S.C.T. [Commercial List]) — followed
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Business Corporations Act, R.S.A. 2000, ¢, B-9
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Judicature Act, R.8.A. 2000, ¢, 1-2
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Personal Property Security Act, R.8.A. 2000, . P-7
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Wage Earner Protection Program Act, 8.C. 2005, c. 47, 5.1
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MOTION by corporation for leave to file action against receiver, in bankrupicy matter.

K.G. Nz‘elsen L

I Imtroduction

Wastlmwhext. caMans  Copyright ® Thomson Reuters Canada Limited or its ticensors (excluding individual court documents), All rights reserved.




Alberta Treasury Branches v. Flaborate Homes Ltd., 2014 ABQB 350, 2014...
2014 ABQR 350, 2014 CarswellAlta 921, [2014] AW.L.D. 3322, [2014] AW.L.D. 3383...

account, PWC cannot be deemed to have known this. Indeed, it appears from Mr, Taubner’s testimony that he did access the
email account when he wished to do so. It is also reasonable to infer that Mr. Taubner would not have had an email account if
he been totally computer illiterate, and if he was, that fact, presumably, would have been well known within the company.

43 PWC derived its authority from the Receivership Order which specifically references the BIA. Rule 6(1) of the BI4
Rules requires that evety notice or other document pursuant to the BIA or the BIA Rules be “served, delivered personally or
sent by mail, courier, facsimile or electronic transmission”, Both the Application and the Sale Order were sent by electronic
transmission to an email address provided by Alco. There is nothing in the material before the Court to suggest that service
was not effected in compliance with Rule 6(1) of the BI4 Rules.

44 Tn contrast, BI4 Rule 124 provides that a notice pursuant to s. 244(1) of the B/ by a seeured creditor who mtends to
enforce a security on all or substantially all property of an insolvent may be “sent, if agreed to by the parties, by electronic
transmission”. Neither s, 245 regarding the initial notice of the receiver, nor general Rule 6(1) imposes a similar requirement.

45  The Alberta Rules of Court supplement the BIA Rules to the extent that thoy are not inconsistent with the BIA or the
BIA Rules, Rule 11.21 requires that the recipient has specifically provided an address. Arguably, this is more onerous than
Rule 6(1), and therefore inconsistent with it. However, even if Rule 11.21 of the Alberta Rules of Court applies, there is
nothing in. the material befors the Court to suggest that the requirements of Rule 11.21 wete not met in this case.

46 1 alsonote that if Alco wished to pursue the position that the Sale Order had been obtained without notice to i, it could
have availed itself of Rule 9,15 of the Alberta Rules of Court which provides a mechanism to seek to vary or discharge a
judgment or order on that basis. Such an application must be made within 20 days after the earlier of service of the order on
the applicant, or the date the order first came to the applicant’s attention.

47 The Sale Order was, of coutse, also served by email on Alco. Therefore, Alco would argne that the Sale Order was not
propetly served upon it. However, on the record before me it is clear that Alco was aware of the Sale Order by January 11,
2012 at the latest, when it resisted the apportionment of receivership costs as against the proceeds from the sale of the Condo,
Aleo took no timely steps to set aside the Sale Order for lack of service upon becoming awate of it,

48  Further, the Sale Order makes it clear that service of the Application was declared to be good and sufficient and that
service of the Sale Order could be effected upon all affected persons by way of facsimile or electronic mail, and such service
was constitiuted to be good and sufficient, Therefors, it appears that Belzil I. considered the matter of hoth service of the
Application and the Sale Order. Again, Alco could have eifher appealed the Sale Order, or sought to set it aside on the basis
of a lack of notice. It took neither of these steps,

49 T would add that in today’s world, electronic service is a reflection of practical realities. The dlberta Rules of Court
and the BIA Rules recognize this reality, Perhaps there is no avea of practice where electronic service of documents is more
appropriate than the bankruptoy and insolvency area. I say this because of the volume of documents that are often produced
i such matters, and the need for receivers, irustees, monifors and counsel o act expeditionsly and often in the face of very
short deadlines, Given fhe commercial and legal realities of bankruptcy and insolvency matters, there is an obvious need to
exchange documents electronically. In my view, a party involved in such matters cannot ignore these realities by refusing to
move effectively into the electronic age.

50  Tn summary, I find nothing in the material before the Court to suggest that PWC through its counsel did not prop erly
effect service of both the Application and the Sale Order on Alce by emailing those documents to Mr, Taubner at Alco. There
is no factual basis to suggest that PWC was either grossly negligent, or that i wilfully misconducted ifself, in effecting
service of the documents by ernail.

B, Sale Transaction
51 Alco also alleges that PWC breached ifs duties to Alco in the manner in which it conducted the sale of Elaborate’s

assets. Specifically, Alco alleges that PWC concealed the Bid Summary, and sold the Condo for an amount which was below
its appraised value.
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52 The Second Report indicated that PWC preferred that the Bid Summary remain confidential until such time as the sale
transaction had closed. Upon signing the Confidentiality Letter, the Bid Summary would be disclosed to the signatory on the
basis that the information disclosed in the Bid Summary would not later be used by the signatary as a potential purchaser of
Elaborate assefs.

53 Alco atgues that PWC should not have required it to give up any right o make an offer on the Condo, Alco submits
fhat its rights “ought not to have been extorted away under threat that otherwise the information necessary for it to respond to
a caurt application would be kept hidden from view”.

54 Tt is common practice in the insolvency context for information in relation to the sale of the assets of an insolvent
corporation to be kept confidential until after the sale is completed pursuant to a Court order. In Look Conumunications Inc. v.
Look Mobile Corp., 2009 CarswellOnt 7952, [2009] 0.J. No. 5440 (Ont. 8.C.J. [Commercial List]), Newhould I. explained
the reasons for such confidentiality:

17 It is common when assets are being sold pursuant to a court process to seal the Monitor’s report disclosing all of the
various bids in case a further bidding process is required if the transaction being approved falls through. Invariably, no
one comes hack asking that the sealing order be set aside. That is because ordinarily all of the assets that were bid on
during the court sale process end up being sold and approved by court order, and so long as the sale fransaction or
transactions closed, no one has any further interest in the information. Tn 8857574 Ontario Inc. v. Pizza Pizza Ltd,
(1994), 23 B.LR. (2nd) 239, Farley J. discussed the fact that valuations submitted by a Receiver for the purpose of
obtaining court approval are normally sealed. He pointed out that the purpose of that was to maintain fair play so that
competitars or potential bidders do not obtain an unfair advantage by obtaining such information while others have to
rely on their own resources. In that confext, he stated that he thought the most appropriate sealing order in & court
approval sale situation would be that the supporting valuation inaterials remain sealed until such time as the sale
transaction had closed.

55  Alco alleges that PWC and its counsel ignored Alco, hid the Bid Summary and cloaked their activities in the
recelvership with secrecy. However, there is nothing in the material before the Cowt fo siggest that PWC’s preference to
Liep the Bid Summary confidential until the gale fransaction had been approved and closed was for any purpose other than to
gnsure the integrity of the marketing process, and to avoid misuse of the information in the Bid Swmmary by a subsequent
biddet to obtain an unfair advantage in the event it was necessary to remarket Elaborate’s assets. Further, there is nothing to
suggest that Belzil J. granted the Sealing Order for any other reason.

56  Alco may have been in a unique position given that it held a second mortgage on the Condo. Given that unigue
position, it may very well have been entitled to receive information with respect to the offers teceived in relation to the
Condo and, therefors, could have suggested revised terms fo any requited confidentiality agreement. However, Alco’s
position does not render PWC’s actions inapproptiate. There is nothing to suggest that PWC’s actions in this regard were not
in secordance with common, prudent and reasonable practice in receiverships, or that they reflect or resulted fom gross
fiegligence or wilful misconduct on the part of PWC.

57  With respect o the manner in which the sale of the Condo was conducted, Alco submits that PWC breached a
“fundamental duty of Receivers” in that it failed to act with an even hand towards clagses of ereditors and in accordance with
recognised lawful priorities. Agafn, the law and the material before the Court do not support this contention.

58  The obligations of a receiver in carrying out a gales transaction have been considered in mumerons cases. In Royal
Bk v. Seundair Corp. (1991), 7 CBR. (3d) 1, [1991] O-1. No. 1137 (Ont. C.A) at paras 27-29, Galligan J.A. cited with
approval case law for the proposition that if a receiver’s decision to enter info an agreement of sale, subject to court approval,
is reasonable and sound mmder the circumstances at the time, it should nof be set aside simply because a later and higher bid is
made, Otherwise, chaos would result in the commercial world, and receivers and purchasers would never be sure they had a
hinding agreement. Galligan J.A. concluded:

30 What those cases show is that the prices in other offers have relevance only if they show that the price contained in

Wastlawhlext- cAMADA Copyright © Thomson Reuters Canada Limited or s licensors (excluding individual court documerts). All rights reserved. 13



TAB 16



Nortel Networks Gorp., Re, 2009 CarswellOnt 4838
5000 CarswellOnt 4838, [2009] O.J. No. 4487, 66 C.B.R. (5th) 224

2009 CarswellOnt 4838
Ontatio Superior Court of Justice [Commercial List]

Nortel Networks Corp., Re

2009 CarswellOnt 4838, [2009] O.J. No. 4487, 56 C.B.R. (5th) 224

In the matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
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2000 CarswellOnt 4838, [2009] O.J. No. 4487, 56 C.B.R. (5th) 224

Banlkruptey and insolvency - Administration of estate — Sale of assets — Sale by tender — Miscellansous
Telscommunication company entered protection under Companies” Creditors Arrangement Act — Cowt order was granted
approving bidding procedures for sale of certain of Code Division Multiple Access business and Long-Term Evolution
Access — Three qualified bids were received by bid deadline — FHighest offer was selected as stariing bid -— Auction was
held — Bid submitted by buyer was determined to be successful bid — Company brought moticn for order approving and
anthorizing execution of asset sale agreement — Motion granted — Sale process was conducted in accordance with bidding
procedurtes and with prineiples set out in jurisprudence — Consideration provided by buyer constituted reasonably equivalent
value and fajr consideration for assets, ’

Tudges and courts - Jurfediction — Jurisdiction of court over own process — Eealing files

Telecommunication company entered protection under Companies’ Creditors Arrangement Act — Company brought motion
for order approving and authorizing execution of asset sale agresment and order sealing confidential appendixes to seventh
report — Motion granted -— S ealing order granted — Appendixes contained- sensitive commercial information release of

which could have been prejudicial to stakeholders.

Table of Anthorities

Cases considered by Morawerz J.:

Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526,
67 C.B.R. (N.8.) 320 (note) (Ont. H.C.) — followed '

Royal Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, 83 D.LR. (4th) 76, 46 0.A.C. 321, 4 OR. (3d) 1, 1991 .
CarswellOnt 205 (Ont. C.A.) — followed

Sterra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of Canada Ltd.
v. Sierra Club of Canada) 18 CP.R, (4th) 1, 44 CELR. (N.S.) 161, (5ub nom. dzomic Energy of Conada Lid. v. Sterva
Club of Canada) 211 D.LR. (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40 Admin, L.R. (3d) 1, 2002 SCC 41,
2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Sterra Club of Canada) 93
C.R.R. (2d) 219, [2002] 2 S.C.R. 522 (8.C.C.) — considered

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont, S.C.J.) — considered
' Statutes considered:

Companies’ Creditors Arrangement Act, R.8.C. 1985, . C-36
Generally — referred to

MOTION by telecommunications company for approval of asset sale agreement, vesting order, approval of intellectual
property licence agreement, order declaring that ancillary agreements were binding and gealing order.

Morawetz I.:

1 Nortel Networks Corporation ("NNC), Nortel Networks Limifed (NNTL.), Nortel Networks Technology Corporation,
Nortel Networls Infetnational Corporation and Nortel Networks Global Corporation, (collectively the “Applicants™), bring
this motion for an Order approving and authorizing the execution of the Asset Sale Apreement dated as of July 24, 2009,
("the Sale Agreement”), among Telefonakticbolaget LM Ericsson (PUBL) (the “Purchaser™), as buyer, and NNL, NNC,
Nortel Networks, Tnc.) ("NNI) or (*Eriesson™), and certain of their affiliates as vendors, (collectively, the “Sellers™), in the
formn attached and as an Appendix to the Sevenieenth Report of Erast and Young Ine. in ifs cap acity as Monitor in the CCAA
proceedings.

WesHawiNexl canars Copyright ® Thomson Reuters Canada Limited o e licensors (excluding individual court documents). All rights reserved. 2




Nortel Networks Gorp., Re, 2009 CarswellOnt 4838
2009 GarsweliOnt 4838, [2009] 0. No. 4487, 56 C.B.R. (5th) 224

this transaction.

25  The Monitor also reports that at the request of the Purchaser, the proposed Approval end Vesting Orders specifically
approves Imtellectual Property Licence Agresment and Trademark Licence Agresment, collectively, (the “TP Licences™),
entered tnto between NNL and the Purchager in commection with the Snecessful Bid.

96  The Monitor also teports that subject to court approval, closing is anticip ated to ocour in September 2009.

27  The Bidding Procedures provide that the Seller may seek approval of the next highest or otherwise best offer as the
Alternate Bid. If the closing of the transaction contemplated fails to occur the Sellers would then be authorized, but not
directed, to proceed to effect a Sale Pursuant to the feims of the Alternate Bid without further court approval, The Sellers, in
consultation with the Monitor, the UCC and the Bondholders, determined that the bids submitted by Nolda Siemens in the
fifth round with a purchase price of $1,032,500,000 is the next highest and best offer and has been deemed fo be the
Alternative Bid. Accordingly, the company is seeking court approval of the alternative bid pursuant to the Bidding
Procedures.

28 The Monitor reports that, as noted in its Fourtesnth Report, the CMDA division and the L'TE husiness ate not operated
through a dedicated legal entity or stand alone division. The Applicants have an inferest in intellectual property of the CMDA
business znd the LTE business which is subject to various inter-company licensing agrecments with other Nortel legal
entities around the world, in some cases on an exclusive basis and in other cases, on a non-exclusive basis. The Monitor is of .
the view that the task of allocating sale proceeds stemming from the Successful Bid amongst the various Nortel entities and
the various jurisdictions is complex. Further, as set out in the Fifteenth Repott, the Applicants, the U.8, Debtors, and cettain
of the Burope, Middle East, Asia entities, ("EMEA™) through their UK. Adminisirators entered into the Interim Funding and

© Settlement Agreement, the IFSA, which was approved by this court on June 29, 2009, Pursuant fo the IFSA, each of the
Applicants, U.S. Debtors and EMEA Debtors agreed that the execution of definitive documentation with a purchaser of any
material Nortel assets was not conditional upon reaching an agresment regarding the allocation of sale proceeds or binding
procedures for the allocation of the sale proceeds, The Monitor reports that the parties agreed to negotiate in good faith and
attemnpt to reach an agreement on a protocol for resolving disputes concerning the allocation of sale proceeds but, as of the
current date, no agreement has been reached regarding the allocation of any sales proceeds. Accordingly, the Selling Debtors
have determined that the proceeds ave to be deposited in an esctow account. The issue of allocation of sale proceeds will be
addressed at a lafet date.

29  The Monitor expects that the Company will refurn to court prior to the closing of the fransaction to seek approval of
{he escrow agreement and a protocol for resolving disputes regarding the allocation of sale proceeds.

30 In his affidavit, Mr. Riedel concludes that the sale process was conducted by Nortel with consultation from ifs
financial advisor, the Monitor and several of its significant stakeholders in accordance with the Bidding Procedures and that
fhe auction resulted in a significantly increased purchase price on terms that are the same or better than those contained in the
Stalking Horse Agreement. He is of the view that the proposed transaction, as set out in the Sale Agreement, is the best offer
available for fhe assets and that the Alternate Bid represents the second best offer available for the Assets,

31  The Monitor concludes that the company’s efforts to market the CMDA Business and the LTE Business were
comprehensive and conducted in accerdance with the Bidding Procedures and is further of the view that the Section 363 type
auction process provided a mechanism to fully defermine the market vaiue of these assets. The Monitor is satisfied that the
purchased priced constitutes fair consideration for such assets and, as a result, the Monitor is of the view that the Successful
Bid represents the best transaction for the sale of thege assets and the Monitor therefore recommends that the court approve
the Applicants’ motion.

32 A number of objections have been considered by the U.S. Court and they have been either resclved or overruled, I am
satisfied that no useful purpose would be served by adding additional comment on thig issue.

33 Turning now fo whether it is appropriate to approve the transaction, I refer back to my Endorsement on the Bidding
Procedires motion. At that time, T indicated that counsel to the Applicants had emphasized that Nortel would aim to satisfy
the elements established by the court for approval as set out in the decision of Royal Bark v. Soundair Corp, (1991), 7 C.B.R.
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(3d) 1 (Ont. C.A.), which, in fum, accepts certain standards as set out by this court in Crown Trust Co. v. Rosenberg (19806),
60 O.R. (2d) 87 (Ont. H.C.).

34 Although the Soundair and Crown Trust tests were established for the sale of assets by a receiver, the principles have
been considered to be appropriate for sale of assets as part of a court snpervised sales process in a CCAA. proceeding. For
avithority see Tiger Brand Knitting Co., Re (2005), 9 C.B.R. (5th) 315 (Ont. S.C.I1).

35  The duties of flie court in reviewing a proposed sale of assets are as follows:

1) Tt should consider whether sufficient effort has been to obtain the best price and that the debtor has not acted
improyidently; :

2) It shiowld consider the jnterests of all parties;
3) It should consider the efficacy and integrity of the process by which offers have been-obtained; and

4) Ti should consider whether there has heen unfairness in the working ouf of the process.

36 I am satisfied that the unchallenged record clearly establishes that the sale process has been conducted in accordance
with the Bidding Procedures and with the principles set out in both Soundair, and Crown Trust. All parties ave of the view
that the purchase ptice represents fair consideration for the assets inclnded in the Sale Agreement. I accept these submissions.
The consideration provided by Ericsson pursuant to the Sale Agreement, in my view, constitutes reasonably equivalent value
and fair consideration for the assets.

37  Inmiy view, it is appropriate to approve the Sale Agreement as between the Sellers and Purchaser. I am also satisfied
that it is appropriate to grant the relief relating to the Vesting Order, the TP Licénces, the Ancillary Agreement and the
Alternate Bid, all of which are approved. :

38  The Applicants also requested an order gealing the Confidential Appendixes to the Seventeenth Report pending further
oxdei-. Tti consideting this request I referred to the decision of the Supreme Court of Canada in Sierra Club of Candda v.
Canada (Minister of Firiance), 2002 SCC 41 (8.C.C.), which addresses the issue of a Sealing order. The Supreme Comt of
Canada held that such arders should only be granted when:

1} An arder is needed fo prevent serious Tisk to én important interest because reasonable alternative measures will
not prevent the risk;

2) The salutary effects of the order outweigh its deleterious effects, ncluding the effects om the right to fiee
expression, which ineludes public interest in open and accessible court proceedings.

1:_53 I have reviewed the Confidential Appendixes to the Seventeenth Report. I am satisfied that the Appendixes contain
sensitive comenercial information, the release of which could be prejudicial to the staleholders. I am satisfied that the request
for a sealing order is appropriate and it is so granted.

40 Other than with respect to the payment and reimbursement of amounts in respect of the Bid Protections nothing in this
endgisement or the formal order is meant to modify or vary any of the Selling Debtors’ (as such term is defined in the ISFA)
rights and obligations under the ISFA. Tt is further aclmowledged. that Nortel has advised that the Interim Sales Protocol shall
be subject to approval by the comt,
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IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THF, BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985 C.B-3, AS AMENDED
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Heard: January 28, 2010
Judgnient: February 23, 2010
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Counsel: Alissa Mitchell for Receiver, Tim Gleason

Tim Gleason for United Stesl Workers of America

Brett Harrison for Export Development Canada

Fred Myers for Maple Trade Finance Inc.

Tan Aversa for VIM Finemce Lid.
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Bankruptey and insolvency
XI¥ Companies’ Creditors Arrangement Act ©
KIX.5 Miscellaneous

Headnote

Banlruptey end insolvency —- Companies” Creditors Arrangement Act — Miscellaneous

Sale of assets by receiver — Receiver wished to sell assets of insolvent bustness, end solicited offers — Highest offer was
withdrawn before it could be accepted — Recelver negotiated with another offeror and reached agreement beiter than
previous agreement — Offeror of original highest offer submitted another bid, which was not accepted — Receiver brought
motion for approval of sale — Motion granted — Sale approved — Cash component of offer was higher, and was payable
carlier — Offeror of original highest offer’s ability to service debt assumption was suspect — Process was falr — Creditors

with first ranking charge over assefs at issue approved of sale — No svidence of what bid other offerors wished to make, and
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if they could provide deposit interest of guarantor was not prejudiced — Appendices contained confidential information and
were sealed.

Table of Authorities

Cases considered by Moraweiz J.:

Crown Trust Co. v, Roserberg (1986), 60 O.R, (2d) 87, 1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 39 DL.R. (4th) 526,
67 CBR. (N.S.) 320 (note) (Ont. H.C.) — followed

Romspen v. 6176666 Canada Ltee. (2009), 2009 CarswellOnt 7318, 60 CB.R. (5th) 101 (Ont. 8.C.J, [Commercial List])
—referred to

Royal Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, 83 D.L.R. (4th) 76, 46 0.A.C. 321, 4 OR. 3d) 1, 1991
CarswellOnt 205 (Ont. C.A.) — followed '

Sierra Chub of Canadav. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of Canada Ltd
v, Sierra Club of Canada) 18 CP.R. (4th) 1, 44 CELR. (N.8.) 161, (sub nom. dtomic Energy of Canada Ltd. v. Sierra
Club of Canada) 211 D.LR. (4th) 193, 223 RT.R, 137 (note), 20 C.P.C. (5th) 1, 40 Admin, LR. (3d) 1, 2002 SCC 41,
2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. 4tomic Energy of Canada Lid. v. Sierra Club of Canada) 93
CRR. (2d) 219, [2002] 2 S.C.R. 522 (S.C.C)— followed

MOTION by receiver for approval of sale of assets.

Morawety J.:
1 At the conclusion of the motion on January 28, 2010, I endorsed the record as follows:

Motion granted. Transaction with Alpha Sitered approved. Sealing Order granted. Second Report approved. Reasons
will follow. Order to go in form presented as amended.

2 The following are the reasons.

3 Grant Thornton Limited, i its capacity as Receiver of Maxtech Manufacturing Inc. (the “Receiver”) brought this
motion to approve the transaction as contemplated by an asset purchase agreement (the “Agreement™) between the Receiver,
as Seller and Alpha Sitered Metals, Inc., as Purchaser ("Alpha” or the “Purchaser”).

4  The Recelver also sought an order to seal certain appendices annexed to its Second Report and for an order approving
. the actions and activitfes of the Receiver as described in the Second Report and the Supplementary Report.

5 The motion was supported by Export Development Canada ("EDC”) and General Blectric ("GE”). Counsel fo Maple
Trade did not oppose the motion on the basis that there was no other offer.

6  The motion was opposed by counssl on behalf of Mr. Kacee Vasudeva, Maxtech Consumer Products Limited,
Maxteeh Manufacturing Inc. ("Maxtech”) and 1260976 Ontario Limited.

7 At the outset of argument, Mr. Simpson on behalf of Mr. Vasudeva, Maxtech and telated companies brought a motion
to adjourn the motion to February 3, 2010 in order that s clients could put forward a further and better offer that complied
with requirements previously set forth by the Receiver. The adjournment request was supported by counsel to Maple Trade.
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8 I did not grant the adjournment. Separate reasons were provided.

9  The Receiver was appointed on November 23, 2009 by order of Pepall J. [2009 CarswellOnt 7318 (Cnt. 3.C.J.
[Commercial List])] (the “Appointment Order”). The Appointment Order authorized the Receiver to commence a marlketing
and sale process,

10 The Receiver implemented the marketing process and identified and contacted prospective buyers and investors.
11 The Receiver received six offers to purchase (the “Offers”) by December 14, 2009,

12 The record establishes that the Receiver considered the Offers. The Receiver asked each offeror to provide their “best”
offer.

13 On December 21, 2009, after receipt of its increased offer and after express inguiry from the Receiver, the Receiver
was informed by one of the six offerors its increased offer was final (the “Final Bali Offer”), No deposit accompanied the
Tinal Bali Offer. The Final Bali Offer was submitted by an entity related to Mr. Vasudeva.

14 By early January 2010, the Receiver determined that it was imperative that the sales process be completed as there was
a demand for additional cash in order to contine operations on a cash-neutral basis and no additional sources of cash had
been identified.

15  The Receiver, in consultation with the secured lenders, decided to accept the most favourable “asset based” offer.
However, on Jannary 7, 2010, before the Receiver was able to accopt such offer, it was withdrawn,

16 The Receiver mdertook further negotiations with another of the “asset based” offerors, Alpha and on January 8, 2010,
the Receiver reached an agreement in principle with Alpha, The Receiver is of the view that Alpha's offer was more
favourable than the withdrawn offer, the Fimal Bali Offer, or any of the other Offers. The Alpha Offer was accompenied by
the requisite deposit,

17  ‘Wathin hours of accepting the Alpha Offer on January 8, 2010, a further Bali Offer was received (the “Amended Bali
Offer”). No deposit accompanied the Amended Bali Offer.

18 On January 11, 2010, with the support of GE and EDC, the Receiver formally accepted the Alpha Offer subject only to
court approval,

19 The Receiver indicates in its Report that, despite the Amended Bali Offer being late, it was considered and it remains
the Receiver’s opinion that the Alpha Offer is a more favourable offer than the Amended Bali Offer.

20  The Receiver provided the folloving reasons for its opinion:

(s) the cash component of the Alpha Offer is higher;

(b) the cash payable in the Alpha Offer was due on closing whereas the Amended Bali Offer deferred payment
beyond closing;

(¢) based upon fhe Jack of support of Maxtech’s remaining key customers, the Receiver did not espect sufficient
firture business on a “going concern” basis to support the cash flow requited fo service the debt assumption
component of the putchase price proposed in the Amended Bali Offer;

(d) the Alpha Offer was obtained through a fair and equitable process and reflects an offer which respec ad that
process; and

(6) GE and EDC supported the Receiver’s recommendation, The assets being sold are comprises largely of agsets in
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tespect of which GE and EDC appear to hold a first-ranking charge.

21  Tn opposition to the motion, My, Simpson submitted that the Alpha Offer should not be approved in the face of
representations thathis client could put forward a further and better offer that complied with the requitements previously set
forth by the Receiver. However, as T noted in my reasons for refusing the adjoutnment request, Mr. Simpson’s clients had
taken 1o steps to put anything on the record which would substantiate the submissions made by counsel.

22 M. Simpson’s clients provided no evidence of what offer they wanted to submit. There was no evidence as to why
they needed additional time. There was no evidence that they could submit a deposit and they provided no evidence that they
wonld be in.a position fo censnmunate the transaction.

23  The test on amotion to approve a sale by a receiver is set out in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87
(Ont. H.C.) which was Tater adopted by the Court of Appeal in Royal Banl v. Soundair Corp., [19911 O.J. No. 1137 (Ont:
C.A):

1. The court should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.

2. The cowrt should consider the interests of all parties.
3. The conirt should consider the efficacy and integrity of the process by which offers are obtained.

4. The court should consider whether there has been unfairness in the working out of the process,

24 Inthis case, I have concluded that the Receiver has acted properly. Indeed, there is no evidence to the contrary.

25  The Receiver implemented the sales process which had been approved by the court. There is ample evidence to
support the Receiver’s contention that the Alpha Offer represents the best bid.

26  To the extent that the submissions were being made on behalf of Mr. Vasudeva in his capacity as guarantor, his
affidavit sworn January 28, 2010 states that his interests as a guarantar have been ignored throughout the receivership process
and, if the proposed transaction is approved, he may be one of the largest unsecured creditors of Maxtech, with no ability fo
collect. Accordingly, he states that his interests will be prejudiced by the sale.

29  Tam satisfied that the Receiver conducted the sales process in an acoeptable manner and obtained a fair and reasonable
price for the assets in the circumstances. The interests of Mr. Vasudeva have, in my view, not been prejudiced by the sales
process nor the actions taken by the Receiver. The fact that he may be a large unsecured creditor résults from other factors. In
my view, the opposition expressed by Mr. Vasudeva is not such that the transaction should not be approved.

28  Inthevesolt, I am satisfied that it is appropriate to approve the Agreement,

29 The Receiver also requested an order sealing the confidential appendices to the Second Report pending further order.
In considering this request, I am guided by the decision in Sierra Club of Canada v. Canada (Minister of Finance), 2002
SCC41 (5.C.C.), which addresses the issue of a Sealing order.

30 I reviewed the confidential appendices to the Second Repart. I am satisfied that the appendices contain sensitive
commercial information, the release of which could be prejudicial to the stakeholders. I am satisfied that it is appropriate to
grant thé requested geagqg' order.

31  Finally, counsel to the Receiver advises that there has been no adverse comment recsived in respeet of the actions and

Wastlawh et canans Copyright @ Thomson Reuters Canada Limited or Ils licensors (excluding Individual court documents). Al rights reserved. 4



