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INTRODUCTION

On July 5, 2017, Canada North Group Inc. ("CNG"), Canada North Camps Inc. ("CNC"), Campcorp
Structures Ltd. ("Campcorp™), D.J. Catering Ltd. ("DJ"), 816956 Alberta Ltd. ("816"), and 1371047
Alberta Ltd. ("137") (hereinafter collectively referred to as the "Applicants” or the "Companies”)
made an application before this Honourable Court requesting certain relief under the Companies’
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the "CCAA") and obtained an initial
order (the "Initial Order"), a stay of proceedings ("Stay") against the Applicants for a period of 30
days up to and inciuding August 3, 2017, and the appointment of Ernst & Young Inc. (the "Monitor")
as monitor of the Applicants.

Since that time, 1919209 Alberta Ltd. (“1919") and Canada North Group LP Holdings Lid.
("Holdings") have been added as “Applicants” to these proceedings, while Campcorp and DJ have
been removed from the proceedings.

The Stay has been extended on multiple cccasions, and is currently in place up to December 31,
2018.

The next hearing in these CCAA proceedings is scheduled for September 21, 2018. At that ftime,
this Honourable Court will consider, amongst other relief sought:

a. the Application of First Island Financial Services Ltd. and Zenex Capital Corporation
("First Island"), as first mortgagee, for an Order Approving Sale and Vesting Title in
respect of the Farm owned by 816;

b. the Application of Staheli Construction Co. Lid. ("Staheli"} for an interim distribution of
the sale proceeds received from the Applicants' sale of the Winterburn property, which
the Monitor has held in trust since the sale of that property closed; and

c. assuming the Applications of First Island and Staheli noted above are successful, the
proper amounts of the respective holdbacks from the sale proceeds of the Farm and
Winterburn properties to be maintained by the Monitor pending a final cost allocation
in these proceedings.

The Monitor submits this Brief in respect of two of the issues to be considered at the September
21, 2018 hearing, namely:

a. the Monitor's proposed revised cost allocation methodology and the appropriate
amounts of the holdbacks from the sale proceeds of the Farm and Winterburn
properties; and

b. the sealing of the Confidential Supplement to the Moniior's Seventeenth Report (the
“Confidential Supplement”}.

FACTS APPLICABLE TO THE ISSUES INCLUDED IN THIS BRIEF

At the February 27, 2018 hearing in these proceedings, this Honourable Court directed the Monitor
to provide a proposed cost allocation methodelogy, which the Monitor completed in its Eleventh
Report and the Confidential Supplement thereto. That proposed allocation methodology set out
by the Monitor was subject to a final altocation proposal once all realizations have been achieved

. and the CCAA proceedings ars ready to be completed.

in paragraph 34 of this Honourable Court's Order granted en March 20, 2018, it declared that:
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10.

11.

12.

13.

14.

15.

16.

Notwithstanding the distributions and payments to be made by the Monitor as
directed in the foregoing paragraph, the allocation of the interim financing, the
Administration Charge, and the deemed trust source deduction payments shali,
among the various Applicants and their assets, and the effect on creditors claiming
against those assets, are reserved to be determined at a later date. Nothing
contained in this Order shall be considered as prejudicing the position of any
parties nor shall be considered as affecting any parties’ rights in respect of any
subsequent application to determine that altocation.

By an Order dated April 6, 2018, the stay of proceedings was lifted in favour of First [sland to permit
it to foreclose on the Farm, as mortgagee of that properiy (the “Order Lifting Stay”). Thereafter,
First Island obtained a Redemption Order dated June 8, 2018 in respect of its mortgage and the
Farm.

By an Order dated June 21, 2018, Staheii was permitted to submit a Proof of Claim to the Monitor
for its consideration notwithstanding the passing of the Claims bar date under the Claims Process
Order dated December 6, 2017. Thereafter, the Monitor reviewed Staheli’s claim, and after a
revision to the amount claimed under the applicable mortgage was submitted (within the applicable
time fimit), the Monitor accepted Staheli’s claim as valid.

By an Order dated July 23, 2018, the Order Lifting Stay was amended to permit the Moniter to
continue to utilize the Farm until October 31, 2018.

First [siand is applying for an Order Approving Sale and Vesting Title in respect of the Farm owned
by 816, returnable September 21, 2018. '

Further, Staheli is applying for an interim distribution of the sale proceeds from the Applicants’ sale
of the Winterburn property, which the Monitor has held in frust since the sale of that properiy closed.

Assuming that the respective applications of First Island and Staheli are successful, a
corresponding issue that then arises is how much from each of the respective sale proceeds ought
to continue to be held back by the Menitor {or in the case of First Island’s sale approval application,
how much of the purchase price shall be paid over by First Island to the Monitor for it to hold in
trust) pending final allocation of the interim financing, Administration Charge, and deemed trust
source deduction payments amongst the various Applicants and their assets.

In an attempt fo address what might be reasonable holdback amounts to recommend to this
Honourable Court, the Monitor has prepared a revised proposed allocation methodology analysis
(“Revised Allocation”), which is included in the Confidential Supplement.

The Monitor is not seeking any relief confirming the actual and final cost allocation at this time.

[SSUES ADDRESSED

This Brief addresses the following limited subjects that form part of the issues to be considered by
this Honourable Court at the hearing scheduled for September 21, 2018 in these CCAA
proceedings:

a. What are the applicable legal principles relating to the allocation of costs and otﬁer priority
charges in a CCAA proceeding?,

b. What are the proper holdback amounts in respect of the sale proceeds from the sales of the
Farm and Winterburn properties?; and

¢.  Should this Honourable Court temporarily seal the Confidentiai Supplement?

4165-6262-0439.v1




17.

18.

18.

20.

21.

22

LAW AND ARGUMENT

Revised Interim Allocation and the Holdbacks for Interim Disbursements

1] General Principles of Allocations

In this section of the Brief, the Monitor proposes to advise this Honourabie Court of the jegal
principles applicable to cost allocations in insolvency proceedings, and how the Monitor has
attempted to follow such principles, based on the facts, in arriving at its proposed allocation
methodology.

The allocation of priority charges and costs arising in insclvency proceedings is done on a case-
by-case basis, and is a task involving a monitor's and this Honourable Court’s discretion.  In any
given case, there may be more than one legitimate method of cost allocation, as it is unlikely that
one specific method that can objectively point to absolute fairness to all pariies.

Medican Holdings Ltd., Re, 2013 ABQB 224 at paras. 25 and 35 (Medican Holdings)
[TAB 1]; Respec Oilfield Services, 2010 ABQB 277 at para. 22 {Respec Oilfield Services)
[TAB 2}, Winnipeg Motor Express Inc., Re, 2009 MBCA 110 at paras. 8, 28 and 34
(Winnipeg Motor Express) [TAB 31, Hunjan International Inc., Re, 2006 CarswellOnt
2718 at paras. 4 and 71 (Hunjan) [TAB 4], Hunters Trailer & Marine Ltd., Re, 2001 ABQB
1094 at para. 15 (Hunters Marine) [TAB 5]

Courts have consistently recognized that a sirict accounting of costs is neither necessary nor
desirable, and that a creditor need not benefit directly before the costs of an insolvency proceeding
may be allocated against that creditor's share of the recovery. Any means of calculating
appropriate allocaticn percentages will be arbitrary to a significant degree.

Medican Holdings at paras. 25, 32 and 44 [TAB 1]; Hunjan at para. 4 [TAB 4], Respec Oilfield
Services af paras. 29 and 32 [TAB 2]; Winnipeg Motor Express at paras. 8 and 28 [TAB 3];
Hunters Marine at paras. 20 and 26 [TAB 5]

The basic and gu1d|ng principie is that costs should be allocated in an equitable manner, which
does not adjust the priorities between creditors.

Medican Holdings at paras. 25, 38 and 44 [TAB 1}; Respec Oilfield Services at para. 22 [TAB 2];
Winnipeg Motor Express at paras. 9, 11 and 28 [TAB 3]; Hunjan at paras. 5 and 57-58 [TAB 4];
Hunters Marine at para. 15, 20-21 [TAB 5]

An equal allocation amongst creditors is not necessary in order fo be equitable. The Court is
permitted to take into account the different nature of the security held by creditors and the potential
benefit to creditors when considering whether the proposed allecation is equitable.

Medican Holdings at para. 25 [TAB 1]; Winnipeg Motor Express at paras. 8 and 10 and 28, 32
[TAB 3]; Hunjan at paras. 5 and 57 [TAB 4]; Hunters Marine at para. 15 [TAB 5]

For example, it has been held that passive mortgage lenders may be allocated a lesser share of
the costs in CCAA proceedings because of the different nature of their security held and the
potential benefit to them.

Hunters Marine at paras. 5-7, 20 [TAB 5]
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23.

24.

25.

26.

27.

However, the Court need not actually determine which creditors benefitted more than others. A
meaningful answer to that issue would require a careful accounting and cost benefit analysis of
each party’s circumstance. This is exactly what Courts have repeatedly said should not be done,
since it “is economically self-defeating and the cost and the time involved in finding such an answer
wouid only serve to benefit the professionals hired to assist in the process. It is antithetical to [the]
objectives of the CCAA.”

Winnipeg Motor Express at para. 31 [TAB 3]

Where a proposed cost allocation is prima facie equitable and reasonable, the onus is on an
opposing creditor to satisfy this Honourable Court that the allocation put forward by the monitor is
unfair or prejudicial.

Medican Holdings at para. 39 [TAB 1]; Winnipeg Motor Express at paras. 9-10 [TAB 3]; Hunjan
af paras. 58 and 72-73 [TAB 4]

Exceptions to a monitor's proposed allocation are not to be lightly granted and should only be made
where the necessity for departure is reasonably articulable.

Medican Holdings at paras. 44-45 [TAB 1]

In Royal Bank of Canada v. Atlas Block Co., the Court reviewed the authorities and summarized
the above principles as follows:

43. As to the aliocation of the fees, the general principles governing the
allocation of receiver's costs can be briefly stated:

(i) The allocation of such costs must be done on a case-by-case basis and
involves an exercise of discretion by a receiver or frustes;

(i) Costs should be allocated in a fair and equitable manner, one which
does not readjust the priorities between creditors, and cne which does not
ignore the benefit or detriment to any creditor,

(iiy A strict accounting fo allecate such costs is neither necessary nor
desirable in all cases. To reguire a receiver to calculate and determine an
absolutely fair value for its services for one group of assefs vis-a-vis
another likely would not be cost-effective and would drive up the overall
cost of the receivarship;

(iv) A creditor need not benefit “directly” before the costs of an insolvency
proceeding can be allocated against that creditor's recovery;

(v) An allocation does not require a strict cost/benefit analysis or that the
costs be borne equally or on a pro rata hasis;

(vi) Where an allocation appears prima facie as fair, the onus falls on an
opposing creditor to satisfy the court that the proposed allocation is unfair
or prejudicial.

Royal Bank of Canada v. Atfas Block Co., 2014 ONSC 1531 at para. 43 [TAB 6]

The Monitor has taken the above principles into account in arriving af ifs proposed cost allocation
methodology which it considers to be prima facie equitable.
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28.

29,

30.

31

32.

33.

34.

35.

36.

37.

First, the Monitor is proposing that the net sale or appraised (as applicable) value of the assets of
each of the Applicants be segregated fo each company to determine the expecied asset value in
each individual company. This is required given the number of Applicants and the difference in
their creditors. Creditor receipts (versus expectations) will be governed in the main by values
attributable to assets.

Once asset values are segregated, the applicable percentage of the fotal expected value of the
assets is then calculated for each company.

Thereafter, the Monitor is proposing to apply specific percentages of the cumulative total expected
professional fees and the DIP financing incurred in connection with these CCAA proceedings (the
"General Costs™), both of which are not directly attributable to any specific company or asset, and
which were incurred for the benefit of all creditors, to each company in the manner set out in the
Revised Allocation {which will not be reproduced here for confidentiality purposes).

Professional fees and the ouistanding DIP financing amounts are considered general costs in
insalvency proceedings.

Medican Holdings at para. 27 [TAB 1]; Hunters Marine at para. 23 {TAB 6]

The variance, from a strict accounting perspective, in the specific percentages of the General Cests
being applied to each company in the proposed allocation is to account for certain creditors only
haolding valid mortgages against real property.

In respect of such secured creditors, the Monitor is recommending that they only share in half of
what would otherwise be their applicable percentage of the total expected value of the Applicants'
assets. The Monitor does not believe that mortgage lenders should pay the same percentage of
costs as the other creditors given the nature of the assets involved in these CCAA proceedings.

All company or asset specific charges (which in this case are primarily CRA deemed trust claims,
property tax claims and post-CCAA trade supplier and creditor claims) have been applied in the
Monitor's recommended allocation methedology to the specific applicable company.

Due to the more nuanced nature of the claim regarding municipal property taxes, which applies not
only against the applicable land, but against the improvemenis to that land where such
improvements are assessed, the Monitor is recommending that property taxes owed on the
Appiicants' properties be first allocated to the specific corporate entities assessed. In the case of
camps where there are property tax claims, a supplementary allocation will be made between real
estate values and improvement or equipment values, particularly in cases where the improvements
consist of specific personal property which may be the property of other corporate entities. The
Applicants do have assets which belong to a number of Applicant entities at various camp locations.
This will need to be reviewed further once all realizations are complete.

Under the proposed methcdology, the General Costs, and any company or asset specific priority
charge or cost, are then applied (in the percentages being proposed) as against the segregated
company asset values, which then reveals the preliminary net distribution available by company,
as shown in the Revised Allocation.

As is set out above, the Monitor has attempted fo craft a proposed allecation methodology that is
reasonable in the circumstances, which properly groups the applicable company assets and values,
and generally treats all non-super priority secured creditors equally, except where the nature of the
security held, and the potential benefit received, by mortgage lenders necessitated an equitable
variance in their favour.
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38.

39.

40.

41.

42

43.

44,

45.

Finally, the Monitor continues recommending, at this time, that the post-CCAA trade creditors and
suppliers be paid from the exisfing accounts receivable in priority to pre-CCAA creditors, to the
extent that such accounts receivables exist and to the extent that any such payables exist. Thisis
appropriate given that such post-GCAA frade creditors and suppliers have assisted in generating
an increase in the Applicants’ accounts receivable from the commencement date of the CCAA
proceedings to the date of the Monitor's Seventeenth Report.

(i) Holdbacks from Sale Proceeds of the Farm and Winterburn Properties

When considering making an order for an interim distribution to creditors, the order itself and the
amount of the distribution must be carefully scrutinized and found to be justifiable for good and
sustainable reasons. The Court is required to consider the advantages, disadvantages and
potential prejudice of such an interim distribution to alf the stakeholders.

SemCanada Crude Co., Re, 2009 ABQB 80 at para. 27 (“SemCanada”) [TAB 7]

Where distributions to creditors occur in CCAA proceedings prior to their completions, holdbacks
can be, and often are, appropriate and desirable in the circumstances.

Windsor Machine & Stamping Lid., Re. 2008 CarswellOnt 4505 at para. 8 [TAB 8}

The Monitor's recommendations in respect of an interim distribution, and the amount thereof, are
entitled to significant deference.

SemCanada at para. 38 [TAB 7]

Assuming that First Island and Stahel’s respective applications are successful, the Monitor
recommends the following holdbacks:

a. $500,000.00 from the sale proceeds of the Farm; and
h. $700,000.00 from the sale proceeds of the Winterburn property
{collectively the “Holdbacks™).

The Monitor's rationale for the respective Holdbacks is set out in its Confidential Supplement, which
is hereby adopted, bui not restated for confidentiality reasons.

The Monitor acknowledges that the respective recommended Holdbacks exceed the amounts that,
sirictly speaking, are currently alfocated to the applicable Applicants and assets, as set out in the
Revised Allocation. The excess amounts recommended to be ratained by the Monitor are for the
purposes of maintaining adeguafe reserves in the event of contingencies occurring prior fo a final
cost allocation that may materially vary the Revised Allocation. The primary contingencies that
may result in material variations to the Revised Allocation, and the reasons they may exist in these
proceedings, are set out in the Confidential Supplemeni, and will not be restated here for
confidentiality reasons.

Beyond the reasons expressed in the Confidential Supplement, it should also be considered that
the final allocation of professional costs, DIP financing, deemed frust payments and other amounts
has not been completed, and will not be completed until all realizations are accomplished and these
proceedings are close to being finalized. While the Monitor submits its Revised Allocation, and the
principles, positions and rationales underlying it, are appropriate and proper as set out above, itis
possible that this Honourable Court alfers one or more of the underlying principles, positions and
rationales thaf results in variations to the allocation. This further increases the need to ensure
sufficient reserve amounts are maintained by the Monitor.
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48. It is respectively submitted that maintaining adequate reserves to account for contingencies and
potentiai future claims is not only appropriate, but a key element to ensuring that no other
stakeholders suffer prejudice as a result of the interim distributions.

Maple Bank GmbH, Re, 2017 ONSC 2536 at para. 34 [TAB 9]

47, Further, it is respectfully submitted that it is normai in insolvency proceedings for a creditor to
receive less than it may uitimately recover in the proceedings as an interim distribution, with further
amounts later paid over as pait of a final distribution once the proceedings are completed. That
may well be the case with First Island and Staheli in these proceedings.

48, It is submitted that the Monitor's conservative approach to the ameount that can be paid out to First
Island and Staheli, respectively, at this time is appropriate in the circumstanceas, especially where
there is difficulty valuing coniingencies, as is sef out in the Confidential Supplement.

Maniteba (Securities Commission) v. Crocus Investment Fund, 2011 MBQB 305 at
para. 22 [TAB 10] ' .

49, The Monitor respectfully submits that the Holdbacks are just and appropriate, and ought to be
directed by this Honourabie Court, along with directions that such Holdbacks are without prejudice
to final numbers being allocated to 816, 137, the Farm and/or the Winterburn property, respectively,
and that these creditors’ receipt of their interim distributions remains subject to a final allocation
determination being made by the Court. The later direction is necessary to ensure that no
stakeholders, including First Island and Staheli, are prejudiced by these interim distributions and
holdback determinations pending a final allocation being approved by this Honourable Court.

B. Sealing of the Confidential Supplement

50. On an Application to temporarily seal a court file, this Honourable Court has broad discretion and
may make a direction on any matter that the circumsiances require, and it may grant the Order
notwithstanding the provisions of Division 4 of Patt & of the Rules of Court.

Alberta Rules of Court, Alia. Reg. 124/2010, Rule 68.28.
See Orders granted by the Alberta Court of Queen's Bench in the following proceadings:

Order, granted by Justice K.M. Eidsvik in Royal Bank of Canada v. Hannaco (2008) Lid.
O/A Canada Grey Motor Inn, Naheed Zia and Nasreen Zia, January 14, 2011, at para. 11

Order, granted by Justice K.D. Yamauchi in The Matter of Cow Harbour
Construction Ltd., May 28, 2010, at para. 5

Order, granted by Justice J. Topolniski in Bank of Monfreal v. Kalflbom
Sand & Gravel Ltd. et al, May 15, 2012, at para. 1
51. Temperary sealing Orders should only be granted when:

a. an Orderis neaded fo prevent serious risk io an important interest because reasonable
alternative measures will not prevent the risk; and

b. the salutary eifects of the Order outweigh its daleterious effects, including the effects
on the right to free expression, which includes public interest in open and accessible
court proceedings.

Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (8.C.C.) at paré. 45 [TAB 11]
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52.

53.

54,

55,

56.

57.

58,

59,

The most appropriate sealing Order in a Court approval sale situation is that the supporting
valuation material remain sealed unfil such time as the sale transaction has closed.

Look Communications Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952 (Ont. S.C.J.)
at para. 17 {“"Look Communications”) [TAB 12]

Commercial Courts have accepted that temporary sealing Orders are appropriate in circumstances
where the information subject to sealing Orders contain sensitive commercial information, the
release of which could be prejudicial to the stakeholders of the confidential information.

Alberta Treasury Branches v. Elaborate Homes Ltd., 2014 ABQB 350

af para. 54 ("Elaborate Homes”) [TAB 13];

Nortel Networks Corp. (Re) (2009}, 56 C.B.R. (5th) 224 {Ont. S.C.J.) at para. 39 [TAB 14];
Maxtech Manufacturing Inc. (Re) (2010), 684 C.B.R. {5th) 239 {Ont. 3.C.J.) at para. 30 [TAB 15]

In the context of an insolvency proceeding and the sale of assets, it is common for the Court to seal
the Receiver or Monitor's confidential documents in case a further bidding process may be required.

Look Communications af para. 17 [TAB 121; Elaborate Homes at para. 54 [TAB 13]

A temporary sealing Order is required until a sale of the applicable assets is fully executed due to
the confidential nature of the information and the deleferious effect it would have on the integrity of
any future sale process.

Look Communicalions at para. 17 [TAB 12]; Elaborate Homes at para. 54 [TAB 13}

[n this case, the Confidential Supplement contains significant commercial information regarding the
achieved values for assets already sold, appraised or expected values of assets which remain the
subject of marketing and future sales, and the conditions and other factors affecting such future
sales. Having such commercial informaticn widely accessible to the public may cause significant
prejudice to the future sales or bidding process of the unsold assets, as well as may prejudice the
Monitor's shility to obtain the best offers possible on such assets.

Furfher, it could create a situation where an unfair advantage is created for scme bidders or
interested parties by obtaining such information frem the Court record while others have to rely on
their own resources.

it is respectfuily submitted that the deleterious effects that the release of this sensitive commercial
information wouid have on the results and integrity of any future sale process justifiss the temporary
sealing of the Cenfidential Supplement.

CONCLUSION AND RELIEF SOUGHT

The Monitor respectfully provides its Revised Allocation and this brief for this Honourable Court's
consideration and support for:

a. a holdback of $500,000.00 from the distribution of the sale proceeds of the Farm, as well
as direction from the Court that such amount is without prejudice to a final number being
allocated to 816 and/or the Farm and that First tsland’s receipt of the remainder of the sale
proceeds from the Farm remains subject to a final allocation determination being made by
the Court;

b. a holdback of $700,000.00 from the sale proceeds of the Winterburn property, as well as
direction from the Court that such amount is without prejudice to a final number being
allocated to 137 and/or the Winterburn property, and that Staheli’s receipt of the interim
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distribution funds remains subject to a final allocation determinaticn being made by the

Court, and

c. temporarily sealing the Confidential Supplement.

ALL OF WHICH 1S RESPECTFULLY SUBMITTED this 10t day of September, 2018.
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Introduction

1 The applicant, MCAP Financial Corporation ("MCAP”) 1s seeking a declaration that no monetaty amowit e allocated
o it on account of certdin charges arising under an Ordet miade pursnant to the Companies Creditors’ Arrangement Act; RSC
1985, ¢ €36 ("CCAA™). Tt argues that it should Tiot have to bear any portion of the proposed allocated costs because it
received no benefit from the CCAA proceedings, eventually was released from fhe proceedings and incerred separate feesto
enforce.its security. The Modican Group and the Menitor submit that MCAP should pay $397,500 in charges. For the reasons
given below MCAP’s application is denied.
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Background

9 Medican Holdings Ltd. is the parent entity of the Medican Projects division of the Medican Group of companies.’ The
various Medican Project entities are all affiliated companies engaged in the business of residential real estate development.
Both Medican (Westharld) Development Inc, ("Medican Development”) and Medican (Westbanl) Laand Lid. {*Medican
Land”) are wholly ovmed subsidiaries of Medican Holdings,

3 MCAP is the senior secured lender of the infiial phases of a multiunit condominfum project in Westbank, British
Columbia, known es the Kaleido Project. The Kaleido Project was developed on lands owned by Medican Land as hare
trustes on behalf of Medican Development (fogether the “Kaleido Companies”). MCAP held a first mortgage ovet.the
Kalsido Project.

4 Tn 2010 the Medican Group scught protection vmder the CCAA In au attempt to restructure its affairs. The Kaleido
Companies were among the petitioners. “The Hitial order which mcluded a stay of proceedings was granted on May 26, 2010
and provided, inter alia, that secured creditors of Medjcan were Hable to pay certain court-ordered charges in relation to the
proceedings, including the suppliers’ charge, a directors’ and offfeers’ indemnification charge, an administration charge, and
the debtor-in-possession ("DIP”) lender’s charge (the “Charges”). In order to pay for the Charges proceeds from the sale of
condomintum units of projects over which creditors held secutity wers deposited into a separate account (the “Charge

Levy™).

5  The Medican Group obtained a DIP loan from Paragon Capital Corpotation Ltd. which ultimately totalled $3.5 million.
Tt was secured as a first priotity against all of the Medican Group’s assets ineuding those of the Kaleido Comparnies. As
stated, the DIP lender’s charge formed part of the Charges. On several occastons project-specific financing was arranged
(known as “Mini DIPs”); however, the DIP loan was approved on the basis that it would be used to support the general
funding requirements of the Medicar Group. :

6  Asapart of the restructuring, and with the approval of MCAP, the Medican Group engaged a listing agenf (Coldwell
Banker) to market the wnsold condo units in the Kaleido Project of which only Phase 1 had been completed, During the time
the tpits were listed with Coldwell Banker none were sold. MCAP expressed dissatisfaction with the restructuring efforts.

7 On December 5, 2011 MCAP obtained an Order permitting if to apply to cowtt in British Columbia to appoint 2 receiver
(and ultimatety a trustee in bankruptey) over its collateral in the Kaleido Companies. This occurred following the approval of
a telated agreement between MCAP and the Medican Group whereby the Kaleido Companies’ property and assets were
released fto the possession of the receiver upon consent of the Medican Group. As a part of the court approved agreement
the Medican, Group consented to the receivership on the basis that, imter alia, the Chatges were to remain in existence and
that nothing in the agteement “shall detetmine the allocation to be made against the [Kaleido] Property in respect of ths
Charges and the parties hersto Teserve all tights and remedies in connection with the allocation to be made”. The stay of
proceedings was lifted for the limited purpose of allowing such receivership to proceed.

8 : the same time the Medican Group lodged a consolidated Plan of Comprommise and Arrangerment (the “Plan”) dealing
with all Medicen Group entities subject to the CCAA procecdings excepting the Kaleido Companies and anothet Medican
compaty. The CCAA pracesdings provided that the DIP lender’s charge was to be repaid by the Medican Group In part
through the Charge Levy and in patt through operating cash flow. The Menitor submits that the Kaleido Companies’
ontstanding contribution to the Charge Levy should be $357,500. The Monitor further estimates that due to the Charge Levy
surpius this amennt will be reduced to approximately $279,300 following the allocation of 2 portion of the anficipated surplus
back to the Kaleido Companies.

9 On January 11, 2012, MCAP was granted an order nisi by the British Columbia Supreme Cowrt declaring that the
outstanding balance owing to MCAP was $18,216,064. Following the appointment of a receiver MCAP advanced $2.5
sillion mote than $1.6 million of which was used to pay strata fee arrears, fix building deficiencies, pay security deposits,
and pay fees associated with the National Home Wareanty Progeam, MCAP submits this was dope in order meke the conde
umits in the Kaleido Project marketable by the receiver, The receiver is still in the process of completing the sale of units in
the Kaleido Project. MCAP submits that when. the final sales figures are available it will have sustained a shorifall of
approximately $10.6 million. I note that MCAP did file a proof of claim to parficipate in the Plap as an mmsecured creditor.
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10 MCAP’s position through the proceedings has been that even though the Kaleido Project was subject to the CCAA
proceedings this did not amourt io an agrecment on behalf of MCAP that it woutd hear any obligation for the Charge Levy.
The patties disagrec as to whether MCAP is obliged to contribute to the Charge Levy.

Jssue

11 This court must determine whether the proposed portion of the CCAA Charge Levy allocated against the Kaleido
Project should be reduced or {Inminated.

Arpgument

i2  The parties’ positions on the application can be surnrarized as follows:

. MCAP

13 Hssentially, Counsel for MCAP submts that it would be inequitable to allocate the Charge Lovy against it ag though it
were zn affected secured creditor under the Plan, In particular, it subrits that the following factors should be faken into
accomnt in determining its allocation: first, it submits that the entities tmdsr the Madican Group are distinet with gach entily
undertaking the development of stand-alone real estate projects such as the Kaleido Project. MCAP stresses that this isncta
sitnation n which a group of debtors carries on a common consolidated purpose. Tn addition, counsel for MCAP drew
aftention to the fact that thers was 1o cross-collateralization i that MCAF did not hold security over aty other assets of the
Medican Group for the obligations arising under the Kaleido Project.

14 Second, MCAP submits that it received no benefit In connection with the CCAA proceedings. It states that none of the
DIP financing was spent on the Kaleido Project, In particular post-filing obligations were not paid during the stay and the
Kalsido Project deferiorated during the coutse of the CCAA proceedings. For example, nothing was paid to the strata
cotporation, the municipal taxing authority, or to utility providers in relation to the Kaleido Project. MCAP argues that this
negatively affected its security over the Project. Tt submits that the situation became severe enough that the strata corporation
(which was stayed from enforeing its rights) approached MCAD directly for funding which it refused to provide absent the
ability to appoint a receiver, During this period the National Home Warranty Program ultimately cancelled s coverage,

notwithstanding the stay.

15 I addition, MCAP argues that ifs ability to tealize on any condo unit sales was negatively impacted by the CCAA
Procesdings. The initial order was granted on May 26, 2010, MCAP states thet it waited approximately 18 months for the
Medican Group to come up wifh a plan in relation to the Kaleido Project or propose some other afternative acceptable o
MCAP; all the while MCAP was stayed from enforcing ifs remedies, During this period, the Medican Group retained
Coldwell Banker to market unsold condo mits in the Medican Group properties. The Monitor implemented a course of action
Known as the “MCAP Protocol” to market the unsold units in the Kaleido Properties with a range of proposed square foctage
listing prices for the units ranging from $260 to $280 depending on. the unit. MCAP submits that given the deteriorating stafo
of the Kaleido Project and deficiencies in the wnits the prics per square foot was too high and in any event no units were sold
during the CCAA Proceedings. Subsequent to the appointment of the Recelver 46 of the 47 seleable units have been sold at
an average square foot price of $186.

16 Third, MCAP argues that the case af bar can e distinguished from the authorities before this court in that the sxisting
case law involved failed CCAA provecdings wit the eventual appointment of a réceiver, MCAP submits that in the present
case the Medican Group’s Plan sanctioned by the Court excludes the Kaleido Companies, As such, the affected creditors -
other fhan MCAP - benefit from the Plan’s pool of funds with the Monitor estimating an average payout of 10 cents on the
doliar. MCAP takes the position that it should not have to pay any portion of the aggregate charges for a plan from which if
was excluded. Tt submits that it did not want the Kaleido Project included in fhe CCAA procsedings from the outset and in
gotting the stay lifted there was an express reservation of rights.
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it being milatérally imposed upon MCAP. In addition, the Medican Group assetts that the saleability issues concerning the
Kaleido Project, including unpaid strata fees, utilities and property taxes, as well as deficiéncies fn the units themselves,,
constituted pre-filing claims as opposed to being issues which arose solely during the stay.

The Law

24 There is a limited bady of case law providing guidance on the principles of cost allocation, In aiguing their positions
befors me, counsel referred to the following authorities: Respec Oilfield Services Ltd, Re, 2010 ABQB 277, 28 Alta. L.R.
(5th) 239 (Alta. Q.B.); Hunters Trailer & Marine Lid,, Re, 2001 ABQB 1094, 305 AR, 175 (Alta. Q.B.); Wininipeg Motor
Express Inc,, Re, 2009 MBQB 204, 243 Man. R. (2d) 31 (Man. Q.B.), aff'd 2009 MBCA 110, 245 Man. R, (2d) 274 (Men.
C.A. [In Chambers]), Hickman Equipment (1985) Ltd, Re, 2004 NLSCTD 164, 5 C.BR. (5th) 56 (N.L. T.D.); Westerr
FExpress Air Lines Inc., Re, 2005 BCSC 53, 10 C.B.R. (5th) 154 (B.C. S.C.); Hunjom Fnternational Inc., Re (2006), 21 C.B.R.

~ (3th) 276 (Ont. S.C.J.); and, Bank of Nova Scotia v. Norpak Manufacturing Inc. (2003), 180 O.A.C. 40 (Ont. C.A.).

25  The parties all agree that the case law instructs that any allocation under the Charge Levy must be fair and equitable
and that each case is to be decided on the facts. However, they disagree as to what amounts to an equitable allocation on the
facts at bar. In particular, MCAP argues that the unique facts of this case dictate an approach that, while equitable, wonld not
result in an equal allocation. In so doing it relies on this Cowrt’s statement in Huniers Trailer & Marine Ltd., Re, at para 15
that:

Equity informs the decisions made by courts in the exercise of their jurisdiction under the CCAA. While each case must
be judged on its own facts, in my view it is equifable in the present case that all of the major secured creditors be liable
for a portion of the CCAA costs. That is not to say that equity calls for an equal allocation of costs.

26  Tn Hunters Trailer & Marine Ltd,, Re the Court examined whether super-priority DIP financing and administrative
costs in relation to CCAA proceedings should be allocated equally between a mumber of major secured creditors. One of the
cieditors, UMC Financial Management, held a first and second mortgage on the debtor’s Teal property as well as an
assinment of certain life insurance proceeds. UMC argued that it would be inequitable to bear the costs on the basis
proposed by the ather creditors as it would be liable for a disproportionate share of the costs. UMC took the position that it
was a ‘passive’ creditor that gave loans on the value of land as opposed to the value of the business as 2 going concern. It
atgued that as the risk of loss was greater for operating lenders these creditors should bear a larger portion of the CCAA
costs.

27  Indirecting that UMC bear a proportion of the DIP costs, the Court held that it would be unfair to ignore differences in
the type of security held by creditors and the degree of potential benefit that they might obtain from CCAA proceedings. In
allocating 15 percent of the Monitors fees and 5 percent of the DIP costs to UMC the Court noted that a strict accounting on a
cost-benefit basis would be impractical. Of particular note to the case at bar the Court opined af para 23 that:

Not only UMC but all of the secured credifors can point to costs that cannot be attributed fo the assets over which they
hold: security, However, DIP financing was granted to mest the debtor company’s trgent needs duting the sorting-out
period. That was of the benefit, at least the potential benefit, of all creditors.

28  Respec Qilfield Services Ltd., Re dealt with a number of applications to appertion CCAA costs incurred with respect to
a failed atfempt to reorganize. In Respec Oilfield Services Lid, Re, the debtor was placed into recelvership and a number of
pieces of heavy equipment were sold via auction. Pwsuant to a cotrt order those creditors who wished to removeé equipment-
subject to their secmrify: from the anction were entitled to do so upon paying the monitor a deposit on the propertion of
allocated costs it world ultimately have to pay. Certain parties (including GE and JPL) paid this deposit and removed their
equipment. Two separate banks, Canadian Western and the Business Development Bank, held a first and second priority
claim, respectively, over the débtor’s assets excepting a considerable number of pieces of equiprment which were subject to a
priovity Purchase Money Secnrity Interest ("PMST”).
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29  The monitor recomiiended that all costs associated with the anction dnd all DIP related costs be allocated on a pro
ratq basis amongst all secured creditors based upon actual or estimated recovery. This would result in the two banks
contributing to the indifect costs on the auction notwithstanding that they were unlikely to receive any of the aunction
proceeds given that their security status ranked behind the PMSI holders. The court confirmed at para 22 that it was under no
obligation to allocate costs an the basis of'a cost-benefit analysis as to which creditor benefitted to what degree as a result of
the CCAA procgedings. .

30 GE opted to remove the equipment over which it held security from the auction but failed to sell it. It produced
evidence that theunsold equipment was worth less than the guaranteed auction price. The cotrt held that the pro rata share of

the allocated costs would not be rédnced based upon the reduced value of the equipment as this would reward GE for making
whiat etided up beirg & poot business decision by placing the differential upon the other creditors.

31  JPL also opted to remove its equipment from the auction. However, the Court held that in this instance JPL should not
be allocated any costs, ds it was a “true” lessor of equipment and theréfore received fio benefit from the CCAA proceedings.
A similar resiilt was reached in Western Express Air Lines Inc., Re where the court held that the lessors of certain ajrcrafl
were not obliged to pay any portion of the charges under the CCAA proceedings as the lessors were not oreditors and did not
receive ary benefit fiom a successful restructning,

32 Tn Hunjan Iaternational Ine., Re the Cowt confirmed that the allocation of costs is to be analyzed on a case-by-case
basis, that a sirict accounting to allocate costs is neither necessary nor desirable in all cases and that a creditor need not
directly benefit from a proceeding before costs can be allocated against it.

33 In Hickman Equipment (1983) Ltd, Re the company initially sought protection by obtaining a CCAA order. The
debtor went bankrupt and the court subsequently issued a receivership order covering all property of the debtor in the same
manmer and to the same extent as the CCAA order. The receiver developed a cost allocation plan which included a holdback
of 15 petrcent of the proceeds of sale of assets as a contribution to fhe plan on the iinderstanding that the final allocation of
costs would occur upon the completion of the realization process. GMAC Leasco, a first secured creditor, brought an
interlocutory application to seek payment of proceeds arising from security talken in assets which the receiver had sold.
Specifically it argued that no costs/holdback should be allocated in respect to 18 vehicles which were sold solsly through the
effort and expense of its agent and not through any effort or expense of the receiver.

34 The recéiver argued that generally speaking it did not make a distinction between the assets thiat the debtor had in its
posséssion and that the costs incurred in the management of the receivership were generally incwred in relation to all
property. Jf argned that the plan applied to mumerous matters, in addition to the simple cost of realizing assets. It was unable
to determine wlilch costs and fees were directly atiributable to the units eventually sold by GMAC, In finding that GMAC
was erititled to a reduction, in the holdback cost allocation due to the fact that the receiver did not have to expend its efforts on
the sale of the equipthent the court formulated the following principles, at para 17:

(1) The allocation of costs ought to be fair and evenhanded amongst all creditors upon an objective basis of
allocation;

(2) The fairest basis of allocation would be a uniform percentage of ther sale prics received for the asset over which
the paying creditor had a realizable security intersst;

(3) There must be a recognition that the Cost Alloeation Plan acknowledges that costs ave not limited to the cost of
realization alone but relates to all receivership costs whether direct sales cost or indirect cost;

(4) Exceptions to a wiiform application of costto creditors ought not to be lightly granted. Nonetheless it must be
recognized that certain activities of the Receiver in. managing the affairs of the réceivership may have been less
infensive or less advantageous with respect to certain groups of assets as apposed to other groups of assets and that
the extent of this intensity or disadvantage may not be immediately or easily determinable. To require the Receiver
to calculate and determine an absolutely fair value for its services for one group of assets vis-a-vis anether would
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likely not be cost effective, would drive up the overall receivership cost and would likely be a fool’s errand in any
event;

(5) Exceptions to the rule of uniform cost allocation should only be made where the tequirement for such variation
is reasonably articulable.

35 [Vinnipeg Motor Express Inc., Re also dealt with a dispute over the appropriate allocation of DIP financing and
administrative costs incurred since the granting of a stay. The monitor recommended that the costs be allocated among
secured creditors based on pro rata recovery. Paccar, which had entered into a financing lease with the debtor under which it
leased certain equipment opposed the monitor’s proposed allocation on the grounds that it was inequitable. It argued that it
received no benefit from the restructuring and that its equipment actually deteriorated during the stay. In discussing the
applicable legal principles, the court held, at para 41:

T turn, then, to the question of principles of allocation of Court Ordered Charges under the CCAA. This is a matter of
discretion for the court, Each case must be judged on its facts, but fundamentally any allocation must be fair and
equitable. This does not mean equal, however, as observed by the cowt in Hunters Trailer & Marine Ltd., Re, 2001
ABQB 1094, (2001), 305 A.R. 175. While it is unfair to ignore the degree of potential benefit that each creditor might
derive, it is also accepted that any means of calculating a precise perceniage will be arbitrary. The nature of proceedings
under the CCAA make a strict accounting on a cost benefit basis impractical and ultimately defeating. It is also accepted
that the concept of potential benefit versus direct benefit be utilized, otherwise the process would dissolve into a cost
benefit analysis.

36 In moting that the pmrpose of a stay under the CCAA is to provide a struggling company with the opportomity to
resttucture in the hopes of achieving viability, the court stated that hased upon the monitor’s expertise and familiarity with
the events surrounding the restructuring period, the onus is on an objecting creditor to demonstrate inequity in nstances
where the proposal is prima facie fair. A number of creditors argied that they would have been better off had they realized on
their security and not participated in the CCAA proceedings. In addressing this argument the court found “that nay or may
not have been so, but of course the point of the CCAA is that the collective good and the benefit to all stakeholders govemns™

para 45,

37 After reviewing the factors espoused in Hickman Equipment (1983) Lid, Re, the couwrt made the following
observations in adopting the monitor’s recommendations for 2 uniform costs application:

49 So, then, is there a basis to deviate from the proposal? As noted earlier, while exceptions to a uniforn application of
costs shold ot be lightly granted, and the basis for any exception must be reasonably articulable, the court can take
into accourt the different nature of the security held by varicus creditors, and the potential benefit to them when
deciding if the allocation is fair and equitable. This was the focus of mmch of the argument raised by the secured
creditors here. '

50 As 1 gaid, for the most part, sach minimized the benefit or potential benefit to them of the restructuring process, and
pointed to how certajn sxpenditures or actions taken were detrimental to their intérests.

(-]

59 Whao benefitted more? If 4 meaningfiil answer could be given to that question, it would require & careful accounting
and cost benefit analysis of each party’s Gircumistance. This is exactly what courts repeatedly have said should not be
doxie. It is economically sgif-defeating and the cost and the time involved in finding such an answer would only serve to
Dbenefit the professionals hired to assist in the process. It is antithetical to objectives of the CCAA.

38 Ou appeal, Paccar reiterated its position that it never stood to gain from the CCAA proceedings and that it suffered
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under the stay, It furthet argued that the lower court erred in treating all secured Tenders equally despite differences in thei
seeurity and the benefit received. In denying application for leave to appeal the court of appeal noted that the-trial judge had
been aliveto the fact fiat she could take into acceunt the different mature of the securities held by, ds well as the potential
benefit to, creditors in determining whether a proposed allocation was equitable. She noted that that Paccat, as well as other
contesting creditors, did in fact teceive a benefit under the proceedings. In particular, the cost, effort, delay and risk involved
in récovering their equipment had been reduced pursuant to the restructuring efforts.

Analysis

39 The law is clear that where a monitor’s proposed allocation is prima facie fair the onus falls on the objecting creditor to
demonstrate an inequity in the circumstances: Hunjan International Inc., Re, paras 58 and 73; Winnipeg Motor Express Ine.,
Re, para 48.

40  MCAP argues that the facts in this casé do not demonstraie an allocation which, om the face of it, is fair and
reasonable. Tt states that an inherent unfaimess exists in that MCAP has been allocated costs on the same basis as those
creditors who were inchided in and benefited under the Plan. In addition, it argues that the Monitor should not be able to rely
on atguments in equity when its proposed allocations do not freat all creditors equally. In support of this position, MCAP
submits that although the Monifor is purporting to treat senior secured lenders equally those secured lenders who did mot
suffer a shortiall in the realization of their security are not included in the allocation of the Charge Levy. In addition, MCAP
submits that the actial calculation of the $397,500 it is being called upon to coniribute does.not relats to the same “per unit
charge” basis that the Monitor used in calculating the amount owing by other ereditars. MCAP’s per unit allocation equated
to §7,500 per unit while the Monitor indicated that the global per unit allocation would be $8,500 per unit, While MCAP
agrees this discrepancy is favourable to it it suggests that it is nonetheless inequitable.

41  Given the dbove MCAP thus submifs that the burden remains with the Monifor to demonstrate the fairness of the
proposed allocation.

42 The Monitor takes the position that iis proposal is both reasonable and fair. As an officer of the cowt, the Monitor’s
allocation is a discretionary decision and is therefore entitled to deference: Winnipeg Motor Express Inc., Re, para 48, While
the Monitor acknowledges that there may have been a number of different approaches in this instance it asserts that its choice
of method was reasonable and reflécts the potential benefit to creditors under the CCAA proceedings.

43 1 find that notwithstanding the distinction in the per unit charge allocated by the Monitor the Monitor’s proposed
Charge Levy treats MCAP like the other senior secured lenders. While the proposal may not be equal (given the $1,000 per
unit charge distinction), it is prima facie equitable. Therefore the onns lies with MCAP to demonstrate that the allocation is
unfhir,

44 I do not find that MCAP has satisfied this onus. With respect, its arguinents are based upon a cost-benefit analysis
utilizing any actual benefits received under the CCAA proceedings. The courts have consistently rejected this approach in
favour of one based upon a potential benefit analysis. Exceptions to a monitor’s proposed allocations are not to be lightly
granted and should only be made where the necessity for departure is reasonable articulable: Hickman Equipment (1983)
Ltd, Re, para 17.

45  This court camot accept MCAP’s position that its suggested cortribution of nothing is grounded in-equity. In essence,
MCAP participated in the CCAA process for 18 months in cooperation with the monitor in the hopes that the process might
yield some benefit. Tt accepted the Medican Protocol and the sales process established under Coldwell Banker. Atany pointit
could have applied, on appropriate notice and evidence, fo have its own teceiver put into place but it did not: Tfithad a
serlous concern about the sales process or pricing, it conld have brought a court application to amend the Protoeol; again it
did mot. Tt cannot say that it participated, but with no result, so it does tiot now wish to contribute. The allocation of the
Charge Levy is not to be determined with the benefit of hindsight.

46 There are other factors which bear on whether MCAP’s proposed allocation is equitable or not. MCAP would have
been aware of the outstanding strata fees and the possible termination of ufility services. In a letter from the Strata
Corporation’s legal counsel to MCAP dated July 26, 2010 the ‘dire financial straits’ of the Strata Corporation is outlined,
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along with a forecast that “..te resulting disarray will not ephance the value of the individual strata lots.” MCAP
acknowledged that it was awdre. that pre-fimding strata fees were 110t being paid. It acknowledged that it had no reason.ig
believe that the DIP funds were being used fo correct these arrears. Yot it svaited out fhie 18 month stay period. That MCAP
believed i stood to possibly benefit from the CCAA proceedings and the MCAP Profocol is fmpleit in its choice to remain
wnder and cooperate within the process. MCAP was aware throughiout the process that the ultifnate allocation was reserved
for futiee detesmination. '

47 Tt i5 agreed that the CCAA procesdings did not vield any direct benefits to MCAP, No DIF fimding was directly
allocated to the Kaleido Project and no Mini DIP was established in relation to Kaleids. However, the Charges relate to
generdl expenges associated with the entirety of the CCAA proceeding, The MCAP Protadol was established and condo mnits
were marketed, There was an unsuceessful attempt to sefl the Kaleido Project en Bloc. The National Home Warranty Program
(for fhe majority of the stay period) did not cancel its coverage. The Strata Corporation was prevented from claiming unpaid
foes and the municipality for impatd taxss. The Kaleido Project fell within the scope of the CCAA proceedings and. formed.a
part of the Monifor’s responsibilities. Tiffort was egpended in dealing with. the Keleido sales process. DIF fonding allowed
Medican o meet urgent finaricial needs during the stay. As such, whils no diréct benefit was obtamed, MCAP acquired the
above-mentioned inéitect benefits (maintenatice of the status quo) as well as “pofential” benefits in the form of possibleynit
sgles under the MCAP Protocol, Indeed, the degree of potential benefit to MCAP ynder the sales Protocal was far from
negligible. The Monitot is not obliged to perform an analysis as to which. creditors benefited and to what degree, Here, costs
incurred as a part §f the Charges weie borne in the management of fhie: CCAA procsedings and generally incurred fn-rvelation
to all Medjoan property fncluding that of the Kaleido Companies.

48 ' Moreover, it is not-entitely actutate to atgue that MCAP received zero benefits inder the proceedings. In addition to
its position as 2 secured créditor of the Kalsido Project, MCAP also stood s a potential unsecured creditor to Medican. In
this latter position, MCAP did in fact participate in the Plan and, althongh there was little evidence before the court ini this
regard, seepyingly benefitfed by Hling its proof of claim.

49 Inpte also that the stay period allowed MCAP to attempt to “wait out” what was clearly a downturn in. the residential
real estate market although the condominfum units were eventnally marketed at a reduced price per square foot. Again,
MCAP cannot now advance an argument grounded in hindsight. Nor, as per Respec Qilfield Services Ltd., Re, shotld it be
rewarded for what riay have uliimately amounted:to a poor business decision.

50 MCAP argues that its positiod s analogons to sitnations in which the couris have refn¥ed to allacate priority eharges
against true lessors. It relies on Respec Oilffeld Services Ltd,, Re and Western Express Air Lines Inc., Re in this regard. I do
not find MCAP’s position in the curfent case to be analogons to that of a frue lessor. While the courts in Respec Oilfield
Services Lid, Re and Western' Expiess dir Lines Inc., Re clearly held that a frue lessor was exempt from confribmion towards
a cost levy, such cases can be clearly distitignished on'the basis that, as property dwneis, a trug lessor does nof stand to.gain a
potential benafit from €CAA proceedinigs. As an owner of the eollateral, a lessor is entitled to a retumn of the. collateral

vegardless of the outeome of the restructuting attenpt. T here is 130 reason on the facts before e to liket MCAP’s situation o

that of a lessor,

51  MCAP held the same type of seturity as ofher secured credifors. B suffered the same fate as other scoured creditors
who experienced & shartfall. Vhile it did not teceive direct benefits. as a result of the Charges the pofential for divect-benefit
clearly existed. Tt would b fnequitable to redistribute MCA®’s proposed confribution upon the rémainder of the secmed
creditors given that &il assets of the Medican Group wers encnmibered by the Charges. There is §imply 1o bdsis apon which
to deviate from the Mohitor’s proposed Charge Levy allecation, For these reagons the Application is denied.

Application disniissed.
Footiotgs

t There are 39 applicant entities comprising the Medican Group, 36 of which filed the consolidated plah of amanggment under the
CCAA (excepting the Kaleido companies and Senderson)

WesHaMext: catApA - Gopyright @ Thomson Réuters Ganaa Limited or its licensors (exciuding individual court doctents). Al Hghts Teserved. 10




 TAB?2




Respec Ofifield Services Lid, Re, 3010 ABQE 277, 2010 CarswelAlta 630
2010 ABQB 277, 2010 GarsweliAlta 830, [2010] AW.LD. 2826, 17 P.P.8.AC. (3d] 148...

Most Negative Treatment: Distinguished
Most Recent Distingnisked: Medicah Holdings Lid,, Re { 2013 ABQB 224, 2013 CarswellAlta 513, 12013] AW.LD.
2731, 16 BL.R. (5th) 327,228 A CW.S. (3d) 331 ] (Alta, Q.B., Apr 23, 2013}

2010 ABQB 277
Alberta Court of Queen’s Bench

Respee Oilfield Services Ltd,, Re
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In the Matter of the Bankruptey of Respec Oilfield Services Lid.

T the Matter of the Bankriuptey and Insolvency Act, R.8.C. 1685, ¢. B-3, as amended and the Companies’ Creditors
Arrangement Act, R.5.C. 1085, c. C-36, as amended

And Tnt the Matter of a Plan of Compromise or Arrangement of Respec Oiffield Services Lid.
Myra B, Bielby J.
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Bankruptey and insolvency - Recejvers — Fees and expenses

Debtor was placed into recejvership — Number of pieces of equipment were sold in auction, monitor applied for approval to
appartion its costs among all creditors on pro rata basis — CWB bank was secured lender that held first priority claim and
BDC was secured creditor that held second priority claim over much of debtor’s assets — Pursuant to court order, any lender
or lessor who wished to remove equipment subject to its secutity from auction was permitted to do so upon paying monitor
deposit on account of any portion of allocated costs it was found liable o pay — Two banks supported proposed distribution,
bank CWB was likely o recover enfire indebtedness whereas BDC anticipated shortfall — Monitor brought application for
approval to deduet allocated costs due from each creditor from sale proceeds of equipment upon which that oreditor had
charge, where creditor removed equipment deposit paid to monitor would be applied to its share of allocated costs, and where
deposit was inadequate to cover its share then judgment against that creditor for shortfall — Application granted —
Argument thet costs be allocated based on proportion of debt owed to each creditor to total debt owed by debtor was rejected
as Ft would result in creditor who would receive least from auction bearing greatest portion of costs — Monitor granted
judgment against G for amounts owed, court in Companies” Creditors Arrangement Act proceeding has ability to deal with
assets, debt and costs incurred in that proceeding including right to grant judgment against party which it determines liable to
contribute o those casts — Fairness did nof require that two banks bear more than their pro rata share of allocated costs, plan
did impose pro rata contribution ocn CWB but it would ultimately be indemnified because its security gave it first charge for
such recovety, however, BBC would bear ultimate cost hecause it held second-in-line security — Fact that CWB would be
indemnified in full was becanse it had enough security fo protect it for its entire exposure while others did not — JPL, true
lessor of equipment, was exempted from contributing to allocated costs as there wers frue leases in sense that parties always
intended leased equipment would be returted to JPL — Restructuring attempt did not benefit 3PL. and TPL did not receive
uninterrupted flow of lease paymonts — Wages payzble to debtor’s principals were incurred prior to granting of receivership
order and on account of work done while monitor was in place, funds ordered to be withheld fram distribution of auction
proceeds,
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Personal Property Security Act, R.8.B.C. 1896, c. 359
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APPLICATICN by monitor to have its proposed apportionment of allocated costs approved.

Myra B. Bielby J.:

Decision

1 An aftempted reorganization of a debtor company whder the Companies’ Creditors Arrangement Act ("CCAA”) failed
whezeupon fhe debtor was placed info teceivership, A number of pieces of heavy equipment wers sold in an auction held
before the termination of the CCAA stay, The Monitor applied for apptaval to appottion s costs, the costs of conducting the
auction and Debior-in-Possession financing costs ("the allocated cosls”) among all creditors on 4 pro rata basis, to deduct
those costs from the auction proceeds payable to creditors who had security on the auctioned equipment, and to distribute the
balance of the auction proceeds accordingly.

2 The Court approved an apportlonment of costs calcnlated through & coraparison of the net funds received on the sale of
pach secrred asset o the estimated value of unsoid sectred assets against the value of the debt secured on thaf asset, Where
costs of sale could be traced fo a specific asset those costs were deducted from the value received on the sale of that asset.
Otherwise fhe costs of sale were atiributed on the same pro raig basis ag other costs.

3 Approval was granted as sought except in relation to a proposed apportionment of allocated costs to a “trie” lessor of
equipment. That lessor was not obliged to bear any portion of those costs because it received no benefit from the CCAA
proceedings, The lease payments it tecetved during the period of the stay were no more than that o which it was entitled as a
continuing suppler parsuant to s, 11.01(a) of the CCAA,

4  The auctioneer had provided a guaranteed price for assets placed in the anction. GE Canada Equipment Financing G.P.
(*GE™) had first-in-priority securily on assets for which that guatanteed price was $1.4 million. It elected to refrieve those
assets from the anction rather than aflow them to be sold. They remained in GE's possession and umsold as of the date of this
application, GE led evidence to show that those assefs are worth only $990,000. It was unsuccessful in its application to
reduce its pro rata shate of the allocated costs through using $990,000 rather than $1.4 million as the basis upon which that
share should be caleulated. Tt would not be fair and equitable to permit a creditor to avoid the consequences of a poor
business decision by foisting them in part on other creditors, 'The Monitor was granted judgment against GE for ifs share of
the allocated costs in the amount of $215,688.46, less ary portion of the deposit paid by GE which has not been accounted
for in the determination of that figure. ‘

5  The charge granted fo the Monitor under the initial CCAA order ("the First Day Order”) was increased from $200,000
to $240,000 to refiect the estimated actual costs to be incurred by the Monitor fo complete the distribution and other work
yemaining from everts which ocowrred drring the operation of the stay. This was notwithstanding the fact that the Menitor
otherwise i¢ not have any function in relation to the disposition of remaining assefs, which were placed in the control of the
Recoiver shorfly after the conclusion of the equipment anotion.

Tacts
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§  On May 8, 2009 Respec Oilfield Services Lid. ("Respec”™) applied for and recefved a First Day Order granted pursuant
to 5. 11 of the CCAA imposing a stay of proceedings on any actions by its creditors to collect any debis owing to them and
appointing PricewaterhouseCoopers ("PWC”) as Monitor. The initial stay was to expire May 23, 2009 but was extended by
varions Court orders up until November 30, 2009 at which time PWC was appointed Receiver of the undertaking wpon the
collapse of Respec’s efforts to devise a plan of compromise of its debts.

7 Canadian Western Bank ("CWB”) is the secured lender which holds a first priority claim and the Business Development
Batk ("BDC”) is the secured creditor which holds a second priority claim over all Respec’s assets sxcept for a significant
number of pieces of heavy equipment which were subjsct to personal property security interests ("PMSI”s) held by various
lenders and finance companies, CWB and BDC are togsther referred to as “the two banks”,

8  Pursuant to the provisions of orders granted by me on Qctober 8 and 20, 2009, Respec entered into a contract with
Ritehie Bros. Auctioneers ("Ritchie Bros.””) which provided that many pieces of the heavy equiprent were to be auctioned on
November 24 and 25, 2009 in Grande Prairie, Alberta. Under that contract Rifchie Bros. undertook fo pay Respec & minimurm
amount of money in respect of each item auctioned frrespective of the et bid price received at the auction.

9  Pursuant to Court arder any lender or lessor who wished to remove equipment subject to ifs security from the anction,
and take it away was permitted to do so upon paying the Monitor a deposit on account of any portion of the allocated costs it
wag ultimately found liable to pay.

10 Certain lenders paid this deposit and removed their equipment including GE, Wells Fargo Equipment Finance Co.
("Wells Fargo”) and Jim Patterson Lease ("JPL"). The balance was sold neiting $5,643,858.46, a figure below the guaranteed
price offered by Ritchie Bros. of $6,338,000. Ritchie Bros. has paid the Monitor an additional $114,048, being the difference
between the guaranteed and actual net auction proceeds.

11 The Monitor jncurred certain professional and legal fees during the pesiod of the stay, secured by the granting to it of a
$200,000 administeation charge in the First Day Crder. It anticipates incurring additional fees to a mazimum of $35,000 to
conclude its involvement in this matier. In its 15th report dated March 12, 2010 the Monitor has recommended that these
costs as well as all the other allocated costs including the Debtor-in-Possession financing ("the DIP funds”) and the indirect
costs incuired to sell assefs in the auction be allocaied on a pro rafa basis among the secured creditors based on their actual
or estimated recovery (for those assets not yet liquidated). Any direct costs of sale of a perticular asset are proposed fo be
charged against the sum recovered on the sale of that asset.

12 Then, based on that proposed distribution, the Monitor sesks approval for the foEowing:

« to deduct the allocated costs due from each cteditor from the sale proceeds of the equipment upon which that
creditor had a PMST charge and to disiribute the net balance to that creditor;

» where a creditor removed the equipment upon which it had security from the auction the deposit it paid to the
Monitor would be apphed o its sharve of the allocaied costs;

+ where fhe deposit is inadequate to cover its share in full the Monitor would be granted a judgment against that
creditor for the shortfall; and

» when the Receiver sells the assets upon which the two banks have secur'ltf{ their shates of the allocated costs will
be recovered from those sale procesds.

13 Tn its E5th report the Monitor sefs out its suggested calculation of the allocated costs relating to each piece of
equipment or other assef, plus the direct costs of sale for that assef, if any, identifies the auction price received for ar’
estimated value of each and proposes the net difference as the payment to be made (o sach affected creditor, Back of the two
banks and a majority of the PMST creditors suppori the Monitor’s proposed distribution. GE, Caterpiltar Financial Services
Lid. (Cat), Komatsu Internationgl (Canada) Ine, (Komatsn), Kingland Ford Sales Ltd. (Kingland), Wells Fargo, and JPL do
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got. T note that the proposed allocation will require the two banks fo contribute to the indirect costs of the auction
notwithstanding that it is highly unltkely that sither will recelve any of the suction proceeds given their status as
second-in-priority creditors behind the PMSY helders.

14  The DIP costs represent the amount of monies Respec botrowed to keep jts operations afloat during the period of the
stay while it was atfempting to reorganize. They total $1.368 million. That money just bappened fo be borrowed from a
company related to GE. The DIP costs have now been repaid in their entitety including interest; the remaining issue is which
parties should bear ultimate responsibility for that liability and in whai proportion,

15  The two hanks each adviss that CWB is very likely fo recover iis entire indebtedness from the liguidation of iis
secuxity, BDC 1is loft in the unenviable position of anticipating a significant shortfall after the liquidation of all retnaining
secured property inchuding real estats, accounts receivable and some remaining equipment. The relative security positions of
the two banks have the effect of ultimatsly xedistributing to BDC any contribution CWB makes to the allocated costs as &
tesult of this application, Tt is therefore in BDC’s particular intecest to ehsure that the PMSI creditors bear as spany of those
costs as possible,

16 Accompanying its application fo approve payment of the allocated costs and distribution of fhe balance of the aucfion.
proceeds, the Monitor also seeks an order requiring GB to pay it $215,688.46 as the balance remaining from its share of the
apportioned costs. Unlike other PMST creditors which removed equipment from the auction, GE did not pay the Monitor a
deposit equivalent to its estimated pro rafe shate of the allocated costs but only $30,000 which apparently represented only
ite share of the administration costs, which are just a portion of the allocated costs, GH argues that it should not be obliged to
pay this additional sum.

17 ‘Wells Fargo objects fo the Monitor's proposed distribution because it does not ditectly apportion the cosis of

transporting the equipment from Red Earth, Alherta to the anction sile, L.e. the cost of transporting each piece of equipment is
nat charged against that piece. Rather, the entire transportation costs are allocated pro zare among the creditors.

18  TPL objects to paying any portion of the allocated costs because it {s not 2 secured creditor but rather a “rue lessor” of
five pieces of heavy equipment.

19 The Monitor also seeks an order increasing the pricrity administration charge it has on Respec’s assets on account of
its professional and legal expenses from the current $200,000 to $240,000.

20 Tt also seeks direction as on whether funds payable o principéls of Respec as wages, conditional upon their providing
certain information which has yet to be provided, should be accounted for in the distribution of auction proceeds or from the
liquidation of other assets in the subsequent Teceivership.

21 ‘When this application was axgued, BDC sought and was granted an order placing Respec in bankrupicy which gives it
a strategic advantage in relation to a claim by Canada Reveaue Agency in relation to vnpaid Goods and Services Tax
(”G‘ST“).

Issues

1. Should the proposed distribution of auction proceeds be approved?

a. should GB be required to pay a further $215,688.46 on account of 1ts share of the allocated costs?
b. does fairness require the two banks to bear more than their pro rafa share of the allocated costs?

¢, should the costs allocated to Wells Fargo he reduced rather than, as proposed, attribnting the direct costs of
disassembling the camps upon which it held security fo its share of the anction proceeds given the costs of
transporting ail the equipment to the Ritchie Bros, auction are attributed on a pro rate basis among creditors?
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d. should JPL, a “true lessot” of equipment, thus be exempted ﬁom contributing to the allocated costs?

9. Should the Monitor’s administration charge be increased to $240,0007

3. Should the funds payable to Respec’s principals as wages be “held back” from the distribution of the auction
proceeds or taken from proceeds realized in the receivership? and,

4, Should Respec be placed into bankruptey?

Analysis

1. Should the proposed distribution of auction proceeds be approved?

22 Bach application to apportion costs incurred in a failed attempt to reorganize under the CCAA must be decided on ifs
own facts. In cases where a pre-existing Court order prescribes the apportionment method to be used, that method will be
used. Where, as here, no such order yet exists, the issue. will be.decided based.on the facts in the case. I note that [ have no
obligation to atiempt to allocate those costs on the basis of a cost-benefit analysis as to which creditor benefited to what
degree as a result of the activities of the Monitor; see Hunjan International Inc., Re, 2006 CarswellOnt 2718 (Ont. S.C.J.). No

such analysis has been undertaken in any case either by counsel or by myself. However, it is fundamental that any allocation

of Court-ordered charges be fair and equitable; see Winnipeg Motor Express Inc.,, Re, 2009 MBQB 204 (Man. Q.B.) at para.
41.

28 Hall J. set out the following principles for.apporﬁoning costs in Hickman Equipment (1985) Ltd., Re, 2004 NLSCID
164 (N.L, T.D.) at pata, 17:

(1) the allocation of costs ought to be fair and evenhanded amongst all creditors upon an objective basis of
allocation;

(2) the fairest basis of allocation would be a uniform percentage of the sale price received for the asset over which
the paying creditor had a realizable security interest;

(3) there rmust be a recognition that the Cost Allocation Plan acknowledges that costs are not limited to the cost of
realization alone but relate to all receivership costs whether direct sales cost or indirect cost;

(4) exceptions to a uniform application of cost to creditors ought not to be lightly granted . Noneth eless it must be
recogni zed that certain activiti es of the Receiv er in managi ng the affairs of the receive rship may have been less
intensi ve or less advant ageous with respect to certain groups of assets as oppose d fo other groups of assets and
that the extent of this intensit ¥ or disadv antage may not be immed jately or easily determ inable.

To require the Receiv er to calcula te and determ ine an absolut ely fair value for its service s for one group of
agsets vis-3-vis another would likely not be cost effecti ve, would drive up the overall receive rship cost and wonld
likely be a fool's errand in any event;

(5) exceptions to the rule of uniform cost allocation should only be made where the requirement for such variation
is reasonably articulable.

24  Allocating cosis on a uniform percentage of the sale price received for the asset in question has been interpreted and
applied to mean allocating the costs on the basis of a pro rafa share nsing the total recovery as a factor in the calculation; see
Winnipeg Motor Express Inc. (Re), supra, at paras. 46 and 47, That is the approach the Monitor proposes be used here.
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25  While none of the creditors chaflenging the Monitor’s proposed cost allocation has described an alternate method of
apportionment which they believe to be more equitable, the following challenges have been raised:

a. Should GE Be Requiréa’ to Pay a Further $215,688.46 on Account of Its Share of DIP and the Administrative Charge?

i, Does the Proposed Allocation and Distribution Fail to Attribute Proper Portion of the Allocated Costs to the Two
General Secured Lenders, CWB and BDC?

26  TIn addition to seeking approval for apportionment of the allocated costs to the PMSI creditors, the Monitor has
apportioned part of those costs to each of the two banks based on estimated liquidation values for the assets subject to their
charges, GE originally challenged the Monitor’s proposed distribution under the mistaken impression that all allocated costs
were proposed to be borne by the PMSI creditors. This point has now been clarified.

27  GE did not press the issne of the proposed apportionment to be borne by the two banks being based on estimated
values rather than realized values perhaps because its own share of the allocated costs, however calculated, must also be
based on estimated values as the equipment it removed from the auction has yet to be sold by it.

28  GH also challenged the distribution on the basis that it was impossible to calculate the proper pro rafd share of the
allocated costs to be borne by the two banks because the total amount of Respec’s indebtedness to them was not known.
CWB was quick to advise that it is owed $1,872,000 plus interest to be calculated at prime rate plus 1% from May 21, 2009
to the date of payment. Similarly, BDC advised it was owed $3,430,000 as of March 22, 2010. The Monitor’s calculation of
their proposed share of allocated costs is based on these figures.

ii. Method of Determination of Pro Rata Share - the Debt Owed to Any PMSI Creditor as Against Respec’s Total
Tadebtedness Versus the Net Sale Proceeds Recovered on the Sale of a Given Piece of Equipment as Against the Total
Amount Qwed on That Equipment;

39 The Monitor's calculation of each creditor’s pro rata share of the allocated costs is based on a comparison of the sale
proceeds recovered on the sale of each asset or the estimated value of that asset as against the total amount owed by Respec
on that asset, GB argued that its share should be calculated based on a comparisen of the debt owed to it against the total debt
owed by Respec to all its creditors, While each application for apportionment must be considered in the context of its own
facts, no case law was produced in which any court has attributed costs an this basis,

30 © BDC vigorously opposed this proposal which would have fhe effect of offloading most of the allocated costs onto it,
reducing its recovery accordingly. That Is because it and CWB are together owed much more than the PMSI Jendess.
However, the two banks will recover little, if anything, from the auction proceeds as they are in a position to recover only any
surplus earned after applying the sale proceeds produced from the auction of a given piece of equipment from fhe debt owed
to the PMSI lender holding security on if.

31 Tn other words, if the allocated costs were to be calculated as suggested by GE they would be borne in large measure
by the two banks, and ultimately therefore by BDC which will not receive much, if any, benefit from the Monitor’s actions in
organizing the auction which produced the sale proceeds which are now to be distributed virtually in their entirety to the
PMSI creditors.

39 Thisis not a situation where BDC or the Monitor must prove that GE and the other PMSI creditors would be unjustly
enriched at the cost of BDC before T can take this consideration into account. The laws of unjust enrichment do require that
certain prerequisites be met which may or may not have been established on the.evidences in this application. However, what
is important, and is not disputed is that the approach advocated by GE would result in the creditor who will receive the least
from the auction proceeds bearing the greatest portion of them, contary to the principles in Hunters Trailer & Marine L.,
Re, 2001 ABQB 1094 (Alta. Q.B.) at para. 20 where Chief Tustice Wachowich concluded that in allocating costs it is unfair
to ignore the differences in the type of security held by various creditors and the degree of potential benefit that each creditor
may derive from the proceedings.
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33 1 therefore reject GFR’s proposal that the allocated costs be sllocated among creditors based on proportion of debt owed
to each creditor to total debt owed by Respec.

iii. should GE’s pro rata share of allocated expenses be calculated on the basis fhat its secured assets have a value of
$990,000 or $1.4 million?

34  TIn the supplement to the Monitor's 15th report dated March 18, 2010 the Monitor provided evidence that the
guaranteed mintouam. price offered by Ritohie Bros. for the squipment GE removed from the auction was $1,398,200, There
was also some additional squipment removed which was not included in the gnaranice which the Monitor values at $100,000.

35  There i no evidence as to why GE elected to remove the equipment against which it held PMSI security from the
anctiop. (3&’s counsel advised the Court that it removad the equipment for business reasons, based on a policy that required
GE 1o be responsible for Hquidating its own sscurity, That equipment has not yet been liquidated.

16 On October 27, 2009 GE advised the Monitor’s staff that it had recetved an evaluation of $1.4 million on that
equipment from Century Services Inc. However, in suppott of this application it filed evidence that it had received only an
appraisal of $990,000 “on an crderly lignidation” basis dated November 25, 2009 from that firm, The date of that $990,000
evaluation is the same as the date upon which Ritchie Bros. made its offer of the $1.4 miltion guarantee.

37 GE asks that the $590,000 vaiue be used to caloulate its proportionate share of the allocated costs rather than the $1.4
miltion figure used by the Monitor, The Monitor argues that the other creditors should not be penalized ag a result of a poor
decision made by GE which could have received a minimum of $1.4 miltion for its equipment had it boen left in the auction.
Purther, it has not provided evidence to support its earlier advice that it had a higher appraised value for it at the time the
decision was made to withdraw it.

33 In furthsrance of the principle that costs should be allocated in a fair and equitable manner, it is fair and equitable that
one creditor not be permitted to avoid the consequences of a poor business decision by foisting them in part on other
ereditors, GB should bear the consequences of its deciston to walk away from.a guazanteed price almost 50% higher that the
most recent appraised value for this equipment. GB’s share of the allocated costs should be calculated based on those assels
being valued at $1.5 million, being the total of the Ritchis Bros. guaranteed prics plus the estimated value of the additional
equipment at $100,000.

iv. Shonld GE Be Exempt from Contribufing to the DIP Financing Costs Because of Jis Relationship to the DIP
Lender?

36 GB’s counsel argued that had GE known it would have had to bear a portion of the DIP financing costs it would not
have permitted its related company to advance the DIP financing. There is no evidence which supports this allegation.

40  OR argues that it took a sisk in advancing the DIP {oan and wges the Court to exercise its discretion to excuse it from
responsibility for its pro rata share of that obligation on ihe basts it would be eguitable given that only it, and no other
creditor, was prepared to advance these operating funds fo the debtor company as it atteapied to restructure. 1 recall,
however, that another lender was available and willing to advance DIP financing and that I approved the GE source on the
basis that 1t would charge a lower cost for lending than that lender.

£1  GH argues that by advancing the DIP financing it assumed a risk attendant with the potential benefit which might
snsue had the restricturing of Respec been successful, Had that restructuring been successful presumahly all creditors would
have secured a benefit beyond that which they will recover throngh the Tiquidation of Respec’s assets. GE should therefore be
compensated for taking that risk on hehall of all creditors in the form of its not being required to bear its share of the DIP
financing costs.

49 (3B was repaid the entire DIP loan of $1,138 million within four months of it being borrowed plus an administration
foe of $300,000 plus interest which was charged at 9.72% per annum over fhe bank’s acceptance rate. CWB argued that this
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Manitoba Court of Appesl [In Chambers]

Winnipeg Moior Express Inc., Re

2009 CarswellMan 512, 2009 MBCA-110, [2009] 12 W.W.R. 224, 182 A.CW.S. (2d) 15, 245 Man. R. (2d) 274, 466
WAC 274, 59 CB.R. (5th) 36

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

AND INTHE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT OF WINNIPEG
MOTOR EXPRESS INC., 4075813 MANITOBA LTD., and 5275634 MANITOBA LTD.

Freedman J.A.

Heard: October 6, 2009
Judgment: November 10, 2009
Dacket: Al Ho-go-07191 3

Proceedings: refusing leave to appeal Whmipeg Motor Hxpress Inc., Re (2009), 2009 CarsweilMan 383, 2009 MBQB 204, 56
C.B.R. (5th) 265 (Man. Q.B.)

Counsel: R.A. McFadyen for Pacesr Financial Bervices Lid,

T5.G. Chaiton for Heller Financial Canada Holding Company, GE Canada Leasing Services Conpany
D.G Ward, Q.C. for Bsiness Developmeiit Bank of Cdnada

D R.M, Tackson for Brost & Young

E. A McCandless (on a watching brief) for RamWini Diesel Jiie.

Subject: Cotporate and Commercial; lnsolvency; Bstates and Tiusts
Related Abridgment Classifications

Banktuptey and inselvency
XIX sinpanies® Creditors Arrangement Act
XIX.2 Initial appHcation
XIX:2.h Miscellaneous

Bankmptey and insolveney
XIX Compariies’ Credifors Arrangement Act
XIX.5 Miscelianeous

Personal property security
I Scope of legislation
1.6 True least vetsus sdles fnancing

‘Headnote
Personal property security--— Scope of legislation — True lgase versus sales financing

W Ine. filed for protection imder Colpanies’ Creditors Arrangement Act — M Ine. and 8 Coip. provided traflers to W Inc.
wder leases — Monitor recommended thiat certalh charges be aﬂocated amiong secured creditors ot pro rata recovery using
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actual or estimated recovery — Motion was brought for ruling on appropriate distribution of charges — M Inc: and 8 Corp.
took poaition that they were true lessors and therefore should not be included ini alldcation of’ chaiges, and wers entitled to
payment for use of property during restructuring vnder Agt— Agrecment bitweer W- e, and M Tnc, was defermined to be
true loase, but agreement with S Corp. was financing lease or sufficiently akin to one — Creditor P brought application for
leave to appeal — Application dismissed — Reasons of judge amply demonstrated that thete was no substance to P’s
atguments — Judge was well aware of differences i nature of secmrity held by setwed creditors — There. was ho
misdirection by judge and no injustice in result, which was based on reasonable recomméndation of mmonifor,

Batiksuptey and {nsolyency -— Companies® Creditors Afrangement Act— Tnitia] application — Miscellansous .
W Tne. filed for protectich under Coripariies’ Creditors Arrangement Act — M Inc, and 8 Corp. provided traflers to W Inc.
tmder leases — Monitor recommended tlial certain charges be allocated among secnted. creditors on pro rata recovery using
actual or estimited recovery — Motiot was brought for ruling on appropriate distribution of charpes — M Inc. and 8 Corp.
took position that they were trug lessors and therefore should not be inchided in allocation of charges and are entitled to
payment for use of property dming séstructiring under Act— Agreement batweest W Inc. and M Inc. was determined to be
frie lease, bat agreerment with 8 Corp. was financing ledse or sufficiently akin to ane — Creditor P brought application for
leave to appeal — Application dismissed — Reasons of judge amply demonstrated that there was no. substance to P’s
arerments — Judge was well aware of differences in nature of seeutity held by secured creditors — There was 110
misdirection by judge and tio Mnjustice in gesult, which was based on reasonable recommendation of monitor.

Badkruptey-and inselyency «- Comp snies” Creditors Amangement Act-— Misoslldngons

W Tne. fited for protection under Companies’ Credifors Atrangement Act— Monitor recommended thet dertain charges be
allocated among secured creditors on. pro 1ata recovery using actual ar estimated recovery — Charges congisted of DIP foan
and administrative charges incurred since stay of proceedings wag granted — Motion was brought for riling on appropriate
distribution of DIP loan and administrative charges — Methodology proposed by manitor on its face was deteymined to be
fair, had dbjective basis and was applied mniformty — Creditor P brought application for leave to appeal — Applieation
distmissed — Reasons of judge amply demonstrated that thete was no sibstance to P's argments — Judge wis well awars of
differénces in nature of security held by secured creditors — There was no misdivection by judge and no injustice i resuli,
which-was based on teasonable recommendation of monitor, '

Tahle of Authorifies

Cases considered by Freedinan A1

Blue Runge Resowrce Corp., Re (1999), 244 AR. 103, 209 W.A.C. 103, 1999 CarswellAlta 809, 12 C.B.R. (4th) 186,
1999 ABCA 255 (Alta. C.A.) — referred to :

Canadian dislings Corp., Re (2000), 80 Alta. LR. (3d) 213, 2000 ABCA 149, 2000 CarswellAlta 503, 19 C.B.R. (4th)
33, 261 A.R. 120, 225 W.A.C. 120 (Alta. C:A. [Tn Chambers]) — considered

Edgewater Cugino Inc., Re (2009), 446 W.A.C. 274, 265 B.C.A.C. 274, 2009 CarswellBC 213, 51 C.B.R. (5th) 1, (sub
nom. Canadian Metropolitan Properties Corp. v. Libin Holdings Ltd) 308 D.L.R. (4ih) 339, 2009 BCCA 40 (B.C.
C.A.) —veférred to

Elsom v, Elsorm (1989), 37 B.C.L.R. (2d) 145, [1989] 1 S.CR. 1367, [1989] 5 W.W.R. 193, 59 D.L.R. (4dth) 591, 96
N.R. 165, 20 R.F.L. (3d) 225, 1989 CarswellBC 95, 1989 CarswellBC 707 (8.C.C.) —referred fo

Hickman Equipment (1983) Ltd, Re (2004), 2004 NLSCTD 164, 2004 CarswellNfld 263, (sub nom. Hickman
Eiquipment (1985) Ltd. (Receivership), Re) 241 Nfld. & P.ELR. 294, sib nom. Hickman Equipmemt (1983) Lid
(Receivership), Re) 716 AP.R. 294, 5 CB.R. (5th) 56 (N.L. T.D.) —reforred o

Hunjon Intérnationgl Inc., Re (2006), 2006 CarswellOnt 2718, 21 C.B.R. (5th) 276 {Ont. S.C.J.)— considered

Hupters Trailer & Marine Ltd, Re (2001), 2001 CarswellAlta 1636, 2001 ABQB 1094, 30 C.B.R. (4th) 206, 305 AR
175 (Alta: Q.B.) —refetred to
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Muscletech Research & Development Inc., Re (October 24, 2006), Doc. M34242-C46020 (Ont. C.A,) —referred to

Power Consolidated (Ching) Pulp Inc. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C. (3d) 396,
1988 CarswellBC 615 (B.C. C.A.) —referved to

Repap British Columbia Inc., Re (1998), 1998 CarswellBC 1878, 9 C.B.R. (4th) 82 (B.C. C.A. [In Chambers]) —
referred to '

Stelco Inc.; Re (2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5, 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 2005 Carswe!lOnt
1188; 196 O.A.C. 142 (Ont. C.A.)—referred to

Stomp Pork Ferm Lid, Re (2008), 41 C.B.R. (5th) 126, 312 Sask. R. 256, 2008 SKQB 152, 2008 CarswellSask 207
(Sask. Q.B,) —refarred to

Stomp Pork Farm Lid, Re (2008), 2008 SKCA 73, 2008 CarswellSask 358, [2008] 8 W.W.R. 607, 428 W.A.C. 186, 311
Sask. R. 186, 43 C.B.R. (5th) 42 (Sask. C.A.) — considered

Towers Ltd. v. Quinton’s Clegners Ltd. (2009), 2009 CarswellMan 375, 2009 MBCA 81 (Man. C.A.) — refeired fo

Wesiern Express Air Lines Inc., Re (2003), 7 P.P.S.A.C. (3d) 229, 2005 BCSC 53, 2005 CarswellBC 72, 10 C.B.R. (5th)
154 (B.C. 8.C.) —zeferred to

Winnipeg Motor Express Inc., Re (2008), 2008 MBCA 133, 2008 CarswellMan 564, 48 C.B.R. (5th) 202, 448 W.A.C. 3,
236 Man. R. (2d) 3, [2009] 7 W.W.R. 104, 15 P.P.S.A.C. (3d) | (Man. C.A. [In Chambers]) — considered

Statutes considered:

Comparies’ Creditors Arrangement Aet, R.S.C, 1985, ¢. C-36
Generally — referred o

s. 13 — referred to

APPLICATION by creditor for leave to appeal judgment rgpbrted at Winnipeg Motor Express Inc., Re (2009), 2009
CarswellMan 383, 2009 MBQB 204, 36 C.B.R. (5th) 265 (Man. Q.B.).

Freedman J.A.:

Overview

1. This s an application by Paccar Financial Services Ltd. (Paccar) for leave to appeal an order (the Order) made by the
judge supervising the proceedings under the Companies’ Creditors Arrangement Act (the CCA4) in respect of Winnipeg
Motol Express Iric. and related entitiss (WME). The Order allocates among secured creditors of WME [ability to pay certain
court-ordered charges (the Charges) relating fo the CCAA proceedings. I have concluded that leave to appeal the Otder should
be denied.

Background
2  WME was in the transportation business. Paccar leased certain equipment to WME, and Heller Financial Canada
Holding Company and GE Canada Leasing Services Company (Heller) provided financing to WME,

3 WME has been under the protection of the CCA4 since May 15, 2008, when the judge made her initial order (fhe Initial
Order). In the Initial Order, the judge provided for the Charges fo facilitate efficient and orderly procesdings under the
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CCAA. The Charges comprise expenses incurred since the date of the Initial Order, such as a debtei-in-possession. (DIP) loan,
the fees: of Brnst and Young (the monitor), the monitor’s and WME’s legal fees and other itemns. The aggregate amount of the
Charges, some $1.8525 million, was not at issie before the judge. What was at issue was by whom and in what preportion
the Charges should be borne.

4 The resolution of this matter is the last step in the CCAA4 proceedingg relating to WME. During the course of those
proceedings, the monftor made a number of reports about the restructuring and the judge made a number of orders. At one
point, subsequent to the Initial Order, when it appeared that WME could not reorganize and continue in business
successfully, its assets were sold. An order of bankiuptey against WME was made by the judge on Tuly 2, 2009.

5  The monifor filed its Tyelfth Repott dated February 10, 2009, in which it recommended to the judge & methed for the
allocation of the Charges among the secured credifors of WME, That report led to a number of questions from creditors
which were answered in the monitor’s Fourteenth Report dated April 22, 2009, and the supplement fhereto dated April 28,
2009.

6  The monitor recommended that the Charges be allocated among WME’s secured creditors based on pro rata recovery
of the amounts of their claims, using actual or estimated recovery. As the judge stated (at para. 5), the monitor relied on
certain principles in making its recommendations, including that a strict accounting on a cost/benefit basis was impractical
and that the allocation should be equitable rather than equal.

7 Paccar opposed the recommendation, arguing that Heller, which had 2 multi-million dollar loan oufstanding with WME
at the time of the Tritial Order; had suffered virtually no loss and should pay a larger proportion of the Charges. In cantrast,
said Paccar, it had suffered a very substantial loss and was being asked to absorb a disproportionate amount. Some other
creditors opposed while some supported the monitor’s recammmendation.

The Judge’s Decision.

8  The judge took info accovnt the applicable legal principles; this is not challenged by Paccar. She noted (at para. 41) that
the determination of a method of allocation is a matter for the judge’s discretion, and said that any means of calculating a
precise percentage would be arbitrary. She relied on several of the cases frequently cited in such applications, including
Hunters Trailer & Marine Ltd, Re, 2001 ABQB 1094, 30 C.B.R. (4th) 206 (Alta. Q.B.), Hickman Equipment (1985) Ltd.,
Re, 2004 NLSCTD 164, 5 C.B.R. (5th) 56 (N.L. T.D.), Hunjan International Inc., Re (2006), 21 C.B.R. (5th) 276 (Ont.
S.C.J1.), and Western Express Air Lines Inc., Re, 2005 BCSC 53, 10 CB.R. (5th) 154 (B.C. 8.C.).

9 She observed that the monitor’s recommendation, in effect, simply required the secured creditors to pay a fee to collect
their outstanding receivables, which was “not a novel concept in debt collection” (at para. 46). She found the methodology to
be fair, objective and uniformly applied. Thus, the onus shifted to those opposing the recommendation (see Huzjan at para.
73) to demonstrate that the proposal was unfair or prejudicial,

10 She was cognizant of the fact that she could take into account the different nature of security held by creditors, as well
as the potential benefit to them when deciding whether the proposed allocation was equitable. She then said (at para. 5 1)

My conclusion is that all the secured creditors who the monitor suggests should participate in the allocation received real
and meaningfil benefit as a result of these proceedings, Heller’s success in coliecting receivables was increased and
made less costly than had the company been placed in receivership. The equipment lessors’ [including the present
applicant, Paccar] cffort, cost; delay, and riske in recovering their equipment from various locations across North
América was considerably reduced by virtue of WME's organized return of equipment to its yard or other agreed upon
locations. ...

11 She declined any attempt to undertalke an analysis of precisely what benefit each creditor had received as a result ofthe
CCAA proceedings. She considered and rejected Paccar’s suggestion that relative loss suffered bhe used as a basis for
allocation, saying that would amount to readjusting priorities among creditors, She did, however, note that equipment lessors
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(such as Paccar) in a business operation like WME’s “do suffer undue prejudice” (at para. 62), but in this case that was
mitigated by the payment for leased equipment which started about-10 weeks after the Initial Order. Thus her conclusion was
that: “the undue preudice suffered has been recognized, albeit not totally, perfectly or precisely, but, in my view, in an
amount sufficient amount [sic] to justify the uniform application of the methodology proposed by the monitor” (ibid.).

12 She approved the methodology proposed by the monitor, with one relatively minor adjustment relating to a discount
rate on certain leases.

The Leave Application

13 Paccar now seeks leave to appeal the Order, leave being required by . 13 of the CCA4. Paccar was the only creditor
which sought leave to appeal. Tts application was apposed by Heller and Business Development Bank of Canada. Counsel for
another ereditor, RamWim Diesel Tnc., attended on a watching Drief, and counsel for the monitor was present to provide
assistance if needed.

14  Inaprevious leave application in thése proceedings (Winnipeg Motor Express Inc,; Re, 2008 MBCA 133, 236 Man. R.
(2d) 3 (Man. C.A. [In Chambers])), my colleague Monnin J.A. referred to the principles governing decisions by judges on
leave applications such as this. He noted that leave is to be gratited sparingly; see, e:g., Edgewater Casino Inc., Re, 2009
BCCA 40, 265 B.C.A.C. 274 (B.C. C.A.) at para. 18. He referred to the dicta of the Alberta Court of Appeal in Canadian

Airlines Corp., Re, 2000 ABCA 149, 19 CB.R. (4th) 33 (Alta. C.A. [In Chermbers]) (at paras. 6-7):

....... [T]here must be serious and arguable grounds that are of real and significant interest to the parties: Re Multitech
Warehouse Direct Inc., (1993), 32 Alta. L.R. (3d) 62 (Alta. C.A.) at 63; Re Smoky River Coal Ltd., (1999), 237 A.R. 83
(Alta. C.A.); Re Blue Range Resource Corp., (1999), 244 AR. 103 (Alta. C.A.); Re Blue Range Resource Corp., (2000),
15 C.B.R. (4th) 160 (Alta. C.A. [In Chambers]); Re Blue Range Resource Corp., (2000), 15 C.B.R. (4th) 192 (Alta. C.A.
[In Chambers]).

Subsumed in the general criterion ave four applicable elements which originated in Power Consolidated (China) Pulp
In¢. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C. (3d) at 396 (B.C. C.A.), and were adopted in
. Med Finance Co. S.A. v. Bank of Montreal (1993), 22 C.B.R. (3d) 279 (B.C. C.A.). McLachlin, T.A. (as she then was)
set forth the elemerifs in Power Consolidated as follows at p. 397: '
(1) whether the point on appeal is of significance to the practice;
(2) whether the point raised is of significance to the action itself;
(3) whether the appeal is printa facie meritorious or, on the ofher hand, whether it is frivolous; and

(4) whether the appeal will unduly hinder the progress of the action.

Pacear’s Argument

15  Paccat observed thit leave may be granted where the appellate coutt decides that the judge has given no or insufficient
weight to relevant considerations, resulting in a wrongful exercise of discretion by the judge. Tt relied on the decision of the
Saslkatchewan Court of Appeal in Stomp Pork Farm Ltd, Re, 2008 SKCA 73, 43 C.B.R. (5th) 42 (Sask. C.A.) (which I will
discuss below), whete leave was granted to appeal part of an arder of allocation of CCAA charges.

16  Paccar argued that its application satisfied all the tests described in Power Consolidated (Ching) Pulp Inc. v. British
Columbig Résources Tnvestment Corp: (1988), 19 C.P.C. (3d) 396 (B.C. C.A.) (see pata. 14 above). It said that there are few
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eported decistons on the allocation of charges such as those here, as between nlajor secured creditors; so the taattér is of
significance to the practice under the CCA4. As-well, the point is important to the procesdings themselves; if only because of
the magnitude of money involved, And clearly an appeal of the Order will not interfere with the progiess of the proteedings,
gince the restriucturing process has comme te an end.

17 Pacear said that the real fssuc here was whether ifs proposed appesl was meritoriovs. [f said that the judge had tredted
all secured creditors equally by requiring each to pay a pro rata allocition based ori totel récovery, but this approacl was
flawed. Paccar argued fhat the judge gaveno weight to the differences in the security held by it and other equipmett lessors
and by Heller, and to the potential benefit Paccar and Heller received from the procéedings. O this litfer point, Pacoar sald
that Heller’s projected losses were about $50,000 whereas Pacear’s were over $2.7 millign. Thus it was reasongble to infer
that Heller “benefitted mightily” from the CCA4 proceedings as compared to Pacear, even taking into accouint the differetr
nature of their respective secuity. :

‘18 Tho judge ewed, said Paccar, in deciding that allocatjons of the Charges should be based on totel récovery, thus
treating all secured lenders on an equal basis. She erred in placing little or no weight on the differences i secnitify and.on the
benefit received. Paccar rejterated fis position that it never stoed to gain from the CCA4 process and sufféred significantly
from it.

19 It_-saici that the allocation onght to follow fhe result in Hynters Trailer & Marine Ltd,, where a mortgagee was allpoated
the burden of charges on other than a proportionate basis (at para. 21):-

... UMC [the mortgagee] is in = different position. than that of the ofher major secured creditors and it would fot be
equitable that it be allocated the same proportion of €CAA4 costs.

20  Paccar suggested that the equipment lessors should shate in not mere than ten per cent of the Charges. The effect of
the- Order.is to allocate about 15.5 per cent of the Charges to Paccar and about 65.6 per eent to Heller. Pacear acknowledged
that it took no issue with the priiciple thet in CCA4 procesdings the collective good. prevails and that secnred credifors
should bear a share of the Charges; it was unhappy with the amount of the charges it-was ordsred to bear. it did not allege any
ertor of law by the judge, but argued rafher fhat in hei exercise of discretion she erred in failing to give weight to the
differences in security and to the benefits received. '

Decision

21 Iam far from persuaded that 4 cage has been madé ouf for Jeave to be grahted.

22 Ofthe four factors subsumed in the general cxiterion which is applicable in thess situations (see paia. 14), two are at
issue, Teller does not dispute that the appeal would be significant to the action itself, sinde it is the Order which deleimines
who bests the Charges. Farther, the appeal would abviously not delay the proceedings, which ave corplete except for this
particilar matfer.

23 The other two factors are at issne, and inmy opinion Paccar must f2il on each.
24  Fivst, and most importantly, inmy view the proposed appeal facks merit,

25 If lsave were to be granted, this court would apply a standard of review regarding the Order which would vary
depending on the nature of:the issue nder consideration. Seé Towers Ltd. v. Quiiton’s Cleanars Lid,, 2009 MBCA 81 (Mar,
C.A.) at paras. 22-28. The court would only modify or set aside the Order if one (of more) ¢f three circumstadces existed.

26  TFirst, applying a standard of correctness, the ecurt would bave to conclude that the judge etred at law, That Is miot
argued or at-issue here, Or, second, applying a standard of palpable and overriding erzor, the court wotld have to conelude
that the judge made such an erzor on a faciual matter. That is also not argued or at issue here. Or, finally, applying a standard
of considerable deference, the conrt wonld have to conclude that in exercising her discretion the jidge misdirected herself, of
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the Order was so clearty wrong as to amount to an injustice. See Llsom v. Elsom, [1989] 1 S.C.R. 1367 (S.C.C.), at 1374-75.
Paccar argued, in effect, that this is what had ocenired.

27  The judge had a detailed and intimate knowledge of the affairs of WME in the CCAA proceedings. She gave full
consideration 6 the objections of those creditors who opposed the monitor’s recommendstion. She was fully familiar with
the positions of the parties, and with the implications of her Order. She advised herself propexly on the law and relied on the
applicable decisions to assist her reasoning process. She made o error in her factual analysis. Against that backdtop of her
thorough consideration of all relevant matters she exercised her discretion in favour of adopting the monitor’s
recommendation.

98  That recornmendation was based on sound practice and precedent, as the judge found. Sée the observations of €.
Campbell T. in Hunjan (at paras. 4-5, 57):

Canadian courts have recognized that the allocation of costs arising fiom insolvency proceedings must be done on a
case-by-case basis and is a task involving a receiver’s or frustee’s discretion. Tt has also been recognized that a strict
accounting to allocate costs is neither necessary nor desirable in all cases and that a creditor need not benefit “directly”
before the costs of an insolvency proceeding can be allocated against that creditor’s recovery. See Robert F. Kowal
Fnvestments Ltd. v. Deeder Electric Ltd. (1975), 9 O.R. (2d) 84 (Ont. C.A.) at 89; Ontario (Securities Commission) v.
Consortium Construction Inc. (1992), 9 O.R. (3d) 385 (Ont. C.A.); Hunters Trailer & Marine Ltd., Re (2001), 30 C.B.R.
(4th) 206 (Alta. Q.B.) at 209-210.

Costs should be allocated in an equitable manner and in a manner that does not readjust the priorities between creditors.
‘When determining what is an equitable allocation of costs, the Court in Hunters Trailer & Muarine Ltd.,, Re noted that it
would be unfair to ignore the degree of potential benefit that each creditor might derive, but also recognized that “any
means of calculating that percentage will be arbitrary. A sirict accounting on a cost-benefit basis would be impractical.”

The test for the allocation proposed by the Receiver is that it be in a manner that is fair and equitable. This exercise of
discretion, while it must not ignore benefit or detriment to any creditor, does not require a strict accounting on a cost
benefit basis or that the costs be borne equally or on a pro 1ata basis [see Hunters Trailer & Marine Lid,, Re (2001), 30
C.B.R. (4th) 206 (Alta. Q.B.) at 209-212.]

29  As noted, Pacear acknowledges that the judge made no legal error, It did not assert that she had made a palpable and
overriding error (or, indeed, any error) in relation to factual matters, There is no issue of jurisdiction. But the decision, argued
Paccar; shows that the judge “failed to adequately consider the arguments advanced by Paccar.” It shows, in Paccar’s
submission, that the judge failed to give any weight to the degree of potential benefit to Paccar and Heller from the CCAA
proceedings and to the difference in security held by those creditors,

30  But, as a review of the reasons of the judge amply demonstrates, there is no substance to Paccar’s arguments. The
judge did, in fact, consider all the issues raised by Paccar. She rejected Paccar’s arguments and adopted a different approach.
She did not give.to certain matters the weight which Paccar urged her to give, but she was fully cognizant of the issues and
cleatly explained why she was taking a different approach.

31  For example, Paccar agreed that it was operi to the judge to find that it received some benefit from the CCA4
proceedings, but it complained that she did not analyze the potential benefit to the parties. The judge expressly-dealt with
this, saying, when referring to the benefits received by the secured creditors (at para. 52)

Who benefitted more? I a meaningful answer could be given to that question, it would require a careful accounting and
cost benefit analysis of each party’s circumstance. Tliis is exactly what courts repeatedly have said should not be done,
Tt is economically self-defeating and the cost and the time involved in finding such an answer would only serve {o
benefit the professionals hired to assist in the process. It is antithetical to [the] objectives of the CCAA.

32 Similarly, the judge was well aware of the differences in the nature of the security held by the secured creditors. She
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rejected Pacear’s snggested solution in these words (at para. 53):

T am also of the view that the relative loss - the issue raised by Paccar - results more fron: the nature of the security and
the specific business decisions thade by the parties. Heller, and Ramwinn, for example, experienced very small relative
losses; BDC’s and [anather creditor’s] loss was considerable. The difference in their respective securify is substantial.
To make adjustments as Paccar requests would, in my view, amount to readjusting priorities among creditors.

33  The present dispute is not based on any principle; rather, it relates only to the dollar amount of the Chatges which
Pacear has to beat. As Heller stated succinctly in its motion biief: “[t]he Coutt is not being asked to establish a general
prificiple or a new test for the allocation of the Charges - it is simply being asked to lower the amount allocated to Paccar.”

34  Tnany given case there may be more than one legitimate method of cost allocation. That simply emphasizes the high
degree of deference an appellate court wotld give to a supeivising judge’s cost-allocation order. As C. Campbell J. said in
Hunjan (at para. 71):

... [EJach creditor from its own particular perspective will have a view of what is or is not fair in terms of allocation.
There is unilikely to be one specific method that can objectively point to absolute fairness to all parties. The exercise is
inevitably one of viewpoint for the creditor and exercise of discretion for the Court.

35  I'seeno flaw in the judge’s reasoning or in her analysis. The relevant factors were properly considered, and the weiglit
to be accorded to the factors was for her discretion. See Muscletech Research & Development Inc., Re, [2006] O.]. No. 4583
(Ont, C.A.) at para. 9. She exercised her discretion judicially and in accordance with the applicable principles. See Stelco
Tne, Re (2003), 9 C.B.R. (5th) 135 (Ont. C.A.) at para 63. _

36  More to the point, there was no misdirection by the judge and I see no fijustice in the result, which is based on a
reasongble recommendation of the monitor. While Paccar is unhappy with the result, it cannot justifiably complain about the
judge’s reasoning process, nor has it persuaded me that this court might find that such result is unjust.

37 1 can seeno basis upon which this court would act to upset the judge’s exetcise of discretion in this matter. Thus, the
proposed appeal lacks metit,

38  Paccar also fails in respeet of the other factor, that is, whether the point on appeal is of significance to CCAA practice. I
agree with the argument of Heller’s counsel, to the effect that the decision of the judge raises no issuies of general application
and thus has little, if any, precedential value. Ses Blue Range Resource Corp., Re, 1999 ABCA 255, 12 CB.R. (4th) 186
(Alta. C.A.) at paras. 5, 17, and Repdp British Columbia Inc., Re (1998), 9 C.B.R. (4th) 82 (B.C. C.A, [In Chambers]) at para.
B

39 Paccar argued that Stomp Pork shows that the allocation of court-ordered charges may be a proper subject for appellate
review. As described by Jackson J.A. for the coutt, the issue to be determined was the extent to which a chambers judge had
guthority “to allocate priorify among the assets of pre-filing creditors for debtor in possession ... financing early the
process” (at para. 1) (eimphasis added) of CCA4 proceedings. The court (at para. 12) refused leave to appeal the decision
regarding priority for financing that had already been advanced, but did grant leave to. appeal the allocation regarding firture
financing. That is clearly hot this case.

40 The court said (at para. 16) fhiat the question whether the restructuring judge can allocate priority before the outcome
of the restructuring is known was a matter of first instance. The restructuring judge had ackhowledged as much, noting in her
decision that “[tJhe issue:of risk allocation among the sectred ereditors at such an early stage in a CCAA proceeding is
wnique” (2008 SKQB 152 (Sask. Q.B.) at para. 21). The Cowt of Appeal granted leave to appeal her decision. In my view,
the decision granting leave is ofno assistance or application here.

41  Paccar’s proposed appeal simply seeks a lesser participation in the burden of the Charges. There is nothing in this
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as amended

And Tn the Matter of a plan of compromise or arrangement with respect to Hunjan International Tnc., Hunjan
Moulded Products Ltd., Hunjan Tools & Meuld Tid. and Hunjan Holdings Ltd. (Applicants)
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Headnote

Banleruptey and insolvency --- Praposal - Companies’ Creditors Al‘i angement Act— Miscellaneous issuss

Debtogs obfaitied initial order granting protection from creditors vider Companies® Creditors Artangermert Act ("CCAA”™) —
Thitia} ofder allowed debtors to boirow finds from lendet in ordesto briefly contimue operations-while attempts were made to
secure necessary financitig to continue to operate long-tertii — Debtors reached such accoriniotiition agreement with lender
— Accommiodation agreement anticipated shortfall between financing advances and post-filing receipts to be generated by
debtors, and therefore lender reached agresment with debtor’s custonter to take responsibility for half of such deficiency —
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Debtors never achieved 1est1ucturmg or going-concern sale — Lender was granted receivership order terminating CCAA
procaed:mgs and appointment of réceiver to oversee debtors® assets — Because debtors had ceased all cperating activities
before receivership order was granted, no on-going revenues existed with which to fund receiver’s fees or costs from CCAA
proceedings — Receiver proposed allocation of costs required that debtor’s customers pay owed deficiency but did not
mandats that lender provide other half — Heating was held to rule on propriety of'receiver’s proposed allocation of costs —
Receiver’s proposed allocation of costs was upheld as it was notunfair or inequitable — Receiver had reasonably determined
that lender had not contractually agreed to fund deficiency — Creditors who were grieving teceiver’s proposal had not been
parties to accommodation agresment — Surrounding facts did not illustrate involved parties felt lender would be respansible
for half of deficiericy — Lender would not have provided financing if it were aware of significant Hability in event of
deficiency.
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Canadian Imperial Bank of Commerce v. Acchione Construction Co. (1989), 36 C.LR. 144, 1989 CarswellOnt 708
(Orit, 8.C.) — considered

Hickman Equipment (1985) Ltd, Re (2004), 5 C.B.R. (5th) 56, (sub nom. Hickman Equipment (1985) Ltd.
(Receivership), Re) 241 Nfld. & P.E.LR. 294, (sub nom. Hickman Equipment (1985) Ltd. (Receivership), Re) 716 A.P.R.
294, 2004 NLSCTD 164, 2004 CarswellNfld 263 (N.L. T.D.) — referred to

Hunter's Tiailer & Marine Lid, Re (2001), 2001 ABQB 1094, 2001 CarswellAlta 1636, 30 C.B.R. (4th) 206, 305 A.R.
175 (Alia. Q.B.)— considered

Ontario (Registrar of Mortgage Brokers) v. Mairix Financial Corp. (1993), 106 D.L.R. (4th) 132, 67 0.A.C. 49, 1993
CarswellOnt 1844 (Ont. C.A.y—refeired to

Ontario (Securities Commission) v. Consortivm Construetion Inc. (1992), 14 C.B.R. (3d) 6, 9 O.R. (3d) 385, 93 D.L.R.
(4th) 321, 11 C.P.C. (3d) 352, 57 O.A.C. 241, 1992 CarswellOnt 176 (Ont. C.A.) — referred to

Robert F. Kowal Investments Lid. v. Peéder Electric Ltd, (1975), 9 O.R. (2d) 84, 21 C.B.R. (N.S.) 201, 59 D.L.R. (3d)
492, 1975 CarswellOnt 123 (Ont. C.A.) — considered

Statutes congidered:

Bankruptcy and Insolvengy Act, R.S.C. 1985, ¢. B-3
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Compariies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

Courts of Justice Act, R.3.0. 1990, ¢, C.43
5. 101 — considéred

HEARING to rule on propriety of receiver’s proposed allocation of costs from failed CCAA proceedings.

C. Campbell J.;

1  The issue before the Court concerns the allocation and apportionment of the costs arising from failed Coimpanies:
Creditors’ Arrangements Act ("CCAA™) proceedings, which evolved into a receivership sale by auction of assets of the
Hunjan Group, held November 30 and December 7, 2005.
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2 Atissue is the allocation of actual disbursements incurred to keep the debtor companies operating during the CCAA
proceedings, plus the fees, disbursements and expenses incurred during the receivership proceedings to preserve, protect and
realize on the debtors’ assets.

3 The recommended allocation of costs by the Receiver as contained in its Tenth Report is challenged by different
first-ranking secured creditors on different issues (the “Opposing Creditors.”)

4 Canadian courts have recognized that the allocation of costs arising from insolvency proceedings must be done on a
case-by-case basis and is a task involving a receiver’s or trustee’s discretion. It has also been recognized that a strict
accounting to allocate costs is neither necessary nor desirable in all cases and that a creditor need not benefit “directly” before
the costs of an insolvency proceeding can be allocated against that creditor’s recovery. See Robert F. Kowal Investments Lid.
v. Deeder FElectric Itd. (1975), 9 O.R. (2d) 84 (Ont. C.A.) at 89; Ontario (Securities Commission) v. Consortium
Construction Inc. (1992), 9 O.R. (3d) 385 (Ont, C.A.); Hunters Trailer & Marine Ltd,, Re (2001), 30 C.B.R. (4th) 206 (Alta.
Q.B,) at 209-210.

5  Costs should be allocated in an equitable manner and in a manner that does not readjust the priorities between creditors.
When determining what is an equitable allocation of costs, the Court in Hiunters Trailer & Marine Ltd., Re noted that it
wonld be unfair to ignore the degree of potential benefit that each creditor might derive, but also recognized that “any means
of caleulating that percentage will be arbitrary. A strict accounting on a cost-benefit basis would be impractical.”

6  The facts niecessary for the determination of the issues that have arisen are largely not in dispute and are set out i the
Tenth Report.

7 Pursuant to the Crder of this Honourable Cowrt dated May 4, 2005 (the “Tnitial Order™), the Hinjan Group and Hunjan
Holdings Ltd. (the “CCAA Applicants”) abtained protection from their creditors under the CCAA, Under the Initial Order,
Deloitte & Touche Inc. was appoimnted o act as Monitor.

§  The Initial Order allowed the CCAA Applicants to borrow money from Cenadian Impetfal Bank of Commerce
(*CIBC”) pursnant to a special loan facility knowm as “debtor-in-possession” or “DIP” financing, The Iniffal Order and the
May 16 Order contain specific provisions that deal with certain aspegis of the Court-approved DIP financing. Tnl the Tnitial
Orider, the CCAA Applicants were limited in the ameunt that they could borrow by way of DIP financing to $1 million in the
aggregate. This amount would allow the CCAA. Applicants to continue operations for a period of ten days, during which time
it was anticipated that they would atfempt to secure the necessary financing and ofher arrangements with theit customiers tQ
allow them te continue to operate while they attempted to restructure over a longer period of time.

9 After the Initial Order was granted, the CCAA Applicants began negotiations with CIBC, the CCAA. Applicants’
principal fitst-ranking secured lender, and five of their largest customers (the “Participating Customers”). As a resnlt ofthose
negotiations, an accommodation agreement was entered into on or about dated May 13, 2005 (the “Accommodation
Apgreement.™)

10  The Accommodation Agreement provided, among other things:

(ii) the basis upon which CIBC would provide additional DIP financing to allow the CCAA Applicanis to operate
during the CCAA. Proceedings (the “Amended DIP Facility”), which financing was anticipated to peak at
approximately $8.8 miillion (paragraph 7)'

(iii) that the Amended DIP Facility was to be secured by a first ranking charge (subject only to the Administrative
Charge contathed in the Initial Order) and fhat all “Post-Filing Receipts” (monies received from operations or
production after the Filing Date) would be first used to repay the Amended DIP Faeility, This preserved to CIBC’s

ex1stmg sectired claiins the pmceeda of receipts that atose from the operations of the CCAA Apphcants prior to
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during the CCAA. Proceedings, and were petmitted to have excess inventory banks built to give them an assurance that they
would have sufficient time to arrange for alternative suppliers and a smooth transition to such new suppliers if a restructuring
failed.

18 There is an incentive for both Participating Customers and major creditors to cooperate even in a very likely
bankruptey, again to maximize the value of the inventory and returm from its sale in the ordinary course.

19  Duting the CCAA proceedings, the CCAA Applicants, with the assistance of the Monitor, carried out a marketing and
sales process. However, no restructuring or going-concern sale was achieved.

20 As aresult of the failure of the CCAA proceedings, on July 18, 2005, CIBC applied for, and was granted, an Order by
the Honourable Justice Stinson terminating the CCAA proceedings and appointing KPMG as the interim receiver and
receiver of the Hunjan Group pursuant to Section 47 of the Bankruptcy and Insolvency Act (Canada) and Section 101 of the
Courts of Justice Act (Ontario) (the “Receivership Order.”) Pursuant to the terms of paragraph 37 of the Receivership Order,
the Amended DIP Facility was terminated going forward but remained available to fund the finalization of certain matters
that arose during the CCAA proceedings,

21 The Humjan Group had ceased all operating activities before the Receivership Order was granted. As a result, there
were no on-going revermes generated wifh which to fund either the Receiver’s fees or the disbursements required to fimd the
costs to be incurred during the Receiver’s mandate, such as rent, maintenance, insurance, utilities, and other costs incurred for
the preservation, protection and adminisiration of the assets of the estate.

22 Furthermore, pursuant to paragraphs 22 to 30 of the Receivership Order, the terms of the May 16 Order regarding the
repayment of the Amended DIP Facility (and any Amended DIP Deficiency) were preserved, such that all Post-Filing
Receipts are to be first applied to the Amended DIP Deficiency, and not used to fund the receivership proceedings, Pre-Filing
Receipts remain pledged to CIBC’s pre-existing secured claims.

23 However, paragraph 22 of the Receivership Order provides that any expenditure or liability that is made or incwred by
the Receiver, including the fees and digbursements of its legal counsel, are protected by a court-ordered charge referred to as
the “Receiver’s Charge”.

24  Purthermore, paragraph 25 of the Receivership Order authorized the Receiver to borrow up to $2.0 million for the
purpose of finding the exercise of its powers, which borrowings were to be protected by a court-ordered charge referred to as
the “Receiver’s Borrowing Charge”,

95  Both the Receiver’s Charge and the Receiver’s Borrowing Charge are a charge on all of the assets of the Hunjan
Group, except the Pre-Filing Receipts, Both the Receiver’s Charge and the Receiver’s Borrowing Charge enjoy first-ranking
priority over the Amended DIP Deficiency, except in respect of Post-Filing Receipts which, as stated above, are to be applied
first to the Amended DIP Facility. :

26  On October 7, 2005, with the permission of the Court, the Receiver assigned each member of the Hunjan Group into
bankruptey. :

27  On November 30, 2005 and December 7, 2005, the Remaining Assets of the Hunjan Group were auctioned by CIA
CPCC Ine. pursuant to an auction services agreement approved by Justice Ground on Nevember 7, 2005,

28 As aresult of negotiations on July 18, 2005, paragraph 3A of the Receivership Order granted GE the yight to exclude
assets over which it had a frstranking security from the Receiver’s auction process. However, over time, the Receiver

extended this same option to each secured creditor whose security the Recelver acknowledged was first ranking or was
confirmed as first ranking by court order, GE availed itself of this option, as did CIT to 2 Iesser extent,

Allocation of the DIP Financing Costs

29 As anticipated at the time it was put in place, there is a deficlency associated with the DIP financing estimated by the
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48  The second reference is in Schedule N3 to the Tenth Report as originally filed, and reads as follows:

Pursudnt to the Accommodation Agreement, the DIP defieit is to be shared 50%/50% between the Parficipating
Customers and CIBC to a maximum of $4 million. Any excess of over $4 miilon is to be allocated between all
[Opposing] Creditors.

49  Schedule N3 was amended at the oral héaring to provide as follows:

Pursuant to the Accommodation Agreement, the Participating Customers were responsible to contribute 50% of the
Amended DIP Deficiency, with their maximum contribution being $2 million.

50  ‘While I respect the teasons behind the position advanced on behalf of the Opposing Creditors, I am not prepared to
accopt the references in the Receiver’s reports as determinative. The Opposing Creditors were not parties to the
Accommodstion Agreement, None of the Patticipating Customers, the Receiver or CIBC support the meaning now being
advanced.

51 I do not find the May 16 Order in any way ambigoous even though. it does make reference to the Accommodation
Agreement. The closing words of paragraph 6 read, “pro rata in the proportion that the Applicants or any of them were
indebted to sach such secured lender as at the Filing Date.”

50, At the time of the Accommodation Agreement, the representation in effect of Hunjan was that the DIP Deficiency
would be between $3.5 and $4.0 million. T accept the submission on behalf of the Receiver and CIBC that it is not Tileely that
the latter would have provided the DIP financing if it were aware that in the event the deficiency that it finanged exceeded the
anticipated amount by 100%, that it would in effect have contributed an additional $2 million,

53  In this as well as many allocation cases, the effect of a decision can be said to operate disproportionately on one or
more creditors to the benefit of others or even only one.

54  The first prineiple of priority is to allocate in the manner prescribed by the Order. [See Ontario (Registrar of Morigage
Brokers) v. Matitx Financial Corp. (1993), 106 D.L.R. (4th) 132 (Ont. C.A.) at 137]

55  PBach case is to be considered on its own facts with the exercise of discretion and without the necessity to allocate on a
divect “henéfit” basis. Robert . Kowal Investments Ltd. v. Deeder Eleciric Ltd., supra.

56  The conclusion at which T have arrived might well have been different had the other Opposing Creditors been patties
to the Aecommodation Agreerent and the surrounding facts and matrix clearly pointed to an understanding of all parties that
CIBC would in effect be responsible for an additional $2 million regardless of the DIP Deficiency. That is not the case on the
‘tiaterial before fie.

57  The test for the allocation proposed by the Receiver is that it be in a mauner that is fair and equitable. This exercise of
discretion, while it must not ignore benefit or defriment to any creditor, does not require a slrict accounting on a cost benefit
basis or that the costs be borne equally or on a pro rata basis [see Hunters Trailer & Marine Itd, Re (2001), 30 C.B.R. (4th)
206 (Alta. QB.) pp 209-212.]

58  The position advanced by the Opposing Creditors has not met the onus of satisfying me that the allocation prepared by
{hie Receiver is unfair or unreasonable in all the circumstances.

59 I havé considefed carefully the submission made on behalf of the opposing creditors. Each has some merit. The
asseition by CIT is that given its exposure ($20 million), CTBC had more incentive to invest more money in the DIP
fihancing,
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60 Counsel for Bn-Plas made tiuch the same point, suggesting that the parties (CIBC) that take the risk should bear the
cost on the basis that no one thought the DIP Financing Deficit would exceed $4 million and the DIP Financing did not
particularly benefit En-Plas given its partieular position. The DIP Financing did permit the opportunity for improvement of
their position by all creditors.

61  The response fiom counsel for CIBC is simply that it is not equitable for his client to advance $8 million and not have
a charge on the DIP Financing simply doesn’t malke sense. '

62  Inmy view, the reason the cases referred to emphasize the discretion in the presiding judge is that between competing
creditors, there i§ often competing equitable claims. I aceept that if one result wonld worl a manifest unfairmess, that fact will
Hikely be determinative where as I found here, that there is no manifest unfairness i permitting the creditor (CIBC) with the
lagest exppsure some Tecovery from the DIP Financing Deficit.

63  As I have conchnded on the langnage of the Accommodation Agreement and the May 16 Order; there is no sxpress
restriction on recovery by CIBC. I am. not p‘ersua.ded that there is any manifest infaimess to the Opposing Creditors in
accepting the position advanced by the Receiver, CIBC.

‘Allocation of Receiver’s Expenses

64  Not all the issues dealt with in the Receiver's Tenth Report were dealt with on this motion. The one that requires
determination at this stage is that submitted on behalf of some credifors, which urge that the general administration expenses
should be based on the percentage of pre-filing debt of each of the Opposing Credifors, rather than recovery.

65  The Receiver reports that in allocating costs, it to ok into consideration the following factors:

(7) these proceedings evolved from the CCAA Proceedings to the Recsivership Proceedings and, as such, proceeds
of tealizafions can be attributed to three different time periods, which may affect the entitlement to the proceeds
from. such assets and consequent costs allocations:

(i) Pre-Filing Period — The period prior to the Filing Date (being the commencement of the CCAA
proceedings);

(if) Post-Filing Period — The period between the Filing Date and the commencement of the Receivership
Proceedings; and

(iif) Receiveriship Period — The period after the commencement gf the Receivership Proceedings,

(b) the May 16 Order already mandates hov the Amended DIP Deficiency is to be allocated;

(c) the Receiver’s Charge and the Receiver’s Borrowing Charge were generally incwrred for the benefit of all
creditors -with assets in the Receiveiship; and

(d) thére were some circumstances in which specific costs could be fairly allocated to one or more particular
creditors as a result of & clear and direct link between the cost and the benefit derived therefrom.

66  Those credifors who urge that the allocation of costs should be on the basis of pre-filing debt do so on the basis that in
their view CIBC derived a befiefit from a significant amount of recovery pre-filing that should be taken into account and not
just the amount that was recovered post-filing.
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67  The total amount of the Receiver’s Borrowing and expenses ig set ont in Scheduls W to the Report of the Receiver and
+totals some $2,087.620.00. On the basis of realization based on security and the allocation, relative cost to CIBC is at a level
of 42.7%, that of GE at 38.3%, EnPlas at 14.3% and CIT at 4.5%.

68  Theresponse by the Receiver submits that while CIT’s gross realizations were $612,663, of that amount it has atready
received free of any deduction an accotmt of costs the sum of $300,000, leaving only $312,663 against which CIT’s iotal
share of the costs must be charged.

69  There is some evidence of what each of the creditors recognized might bé its shate of antjeipated costs at the time of
the May 16, 2005 order, whicli makes the Receiver’s allocation reasonable in relation.

70 Thave considered the submissions of those objecting creditors, as well as those of the Receivet.

71 1 am mindful that each creditor from jis own particular perspective will have a view of what is or is not fair in texms of
allocation. There is mlikely to be ane specific method that ean objectively point to absolute fairness fo all pariies. The
exercise is inevitably one of viewpoint for the creditor and exercise of discretion for the Court.

72 1 am satisfied that the Receiver has to the extent possible attempted to apply costs in a reasonable and fair manner and
+as taken into account to the extent possible a distinction between those costs that could be said to benefit all creditors with
assets in the Receivership and those where it was possible, where specific costs could be fairly allpcated to one or more
particular creditors as a result of a clear and direct link between cost and benefit derived.

73 1 also accept that where the allocation is prima facie fair, the onus should be on an opposing creditor to satisfy the
Court that they are unfair or prejudicial. (See Canadian Imperial Bank of Commerce V. Acchione Construction Co. (1989), 36
C.L.R. 144 (Ont. 8.C.) [Master] 146,

74 1 recognize that there dre other bases of allocation and have no issue with the general prineiples set out by Hall I, in
Hickman Fquipment (1985) I'td., Re, [2004] N.J. No. 299 (N.L. T.D.)

75 Having considered the sibrissions of all creditors, T am not persuaded that the omys has been met. The Recsiver’s cost
allocation is therefore approved.

76  Counsel may obtain a further appointment to deal with any issues Temainitig on fhie motion and the fixing of costs, if
required. ’

Order accordingly.
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APPLICATION by interim receiver 1o determine allocation of costs between major secured creditors.

Wachowich C.J.0.B.:

THE APPLICATION TO DETERMINE COST ALLOCATION

1  The court-appointed Interim Receiver of Hunters Trailer & Marine Ltd (Himiers) seeks an Order determining the
allocation as between Hunters’ major secured creditors of the costs and expenses of the insolvency proceedings, including the
“debioi in possession” (DIP) financing and administrative charge provided for in the Companies’ Creditors Arrangement
Aét proceedings (CCAA costs) and the fees and disbursements of Deloitte & Touche Tnc. as Interim Receiver and Trustee in
Bankrupicy. '

9 Counsel for Deutsche Financial Services (DFS) prepared and circulated a proposal relating to cost allocation. The
parties appear o agree with the manner in which costs for the CCAA proceedings, the interim receivership and the
baikrapicy have been segregated by DES. The primary issue of contention is the extent to which UMC Financial
Manageinext Tne, (UMC), which held a first and second mortgage on the real property of Hunters and an assigmment of
certain life insurance proceeds, should be responsible for any of the CCAA costs. 1t is acknowledged by the parties that there
is 1o case law directly on point in terms of allocation of €CAA costs.

THE ARGUMENTS OF THE PARTIES

I\
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3 DFS takes-fhe position that the matter is settled by my Order of October 11, 2000, which gave all CCAA costs priority
over Mirnters™ real and personal property. DFS proposes that all major secured creditors shave the CCAA costs pro rata on the
basis of fheir recovery. Each dollar of proceeds realized from the assefs would have a percentage cost component to be
applied toward payment of the applicable costs. DFS argues that the Court wonld be readjusting priorities if it assigns all of
the cost burden for the CCAA proceedings to one class of creditors.

4  CIT Financial Services (CIT) supports the sugszestion fhat all of the secured creditors should participate in the CCAA4
costs, However, it submits that cost allocation should be based on the ratio of a secured creditor’s recovery to total recoveries
of the secured creditors. In effect, this leads to the same tesult as the DFS proposal. Canadian Western Bank (CWB) agrees in
principle with the allocasion of costs proposed by DFS and also contends that any allocation should be based on recoveries.

Bank of Arherica did not take any stand on this application.

5 UMC arpues that it would be inequitable for it to be forced to bear costs of the basis proposed by DFS or CIT as it
would then be Tiable for a disproportionate amount of the costs. UMC contends that it was a passive creditor which advanced
funds based on the value of land rather than on the value of the business as a going concern. As the risk of loss was greater
for the operating lenders, they should be responsible for most of the CCAA costs. However, UMC concedes that it should
bear some of the insolvency costs to the extent that those. costs relate to the lands over which it was the primary security
holder.

6 The Tnterim Receiver recommends sornething of a middle ground. While acknowledging that the Bankrupicy and
TrisolyericyAct doés not apply to CCA4 proceedings, it adopts the philosophy of that Act that secured creditors with a
commonality of interest should be treated alike. In deterimining whether creditors fall within the same class, consideration
should be giver to the nature of the debt giving #ise to the claims, the nature and priority of the security in respect of the

claims, the remedies available to the ereditors in the absence of the proposal, and the extent to which the creditors would
recover their claims by exercising those remedies.

7 The Interim Receiver submits fhat all of the float planners and CWB, which held security on rion-floored assets and was
the DIP lender, have a common interest while the interest of UMC is quite different in fertns of the nature and priority of its
security, the remedies available to it and the extent of its recoveries. Apparertly, the price at which the lands were sold
substantially excesded Hunters” debt to UMC. The Inferim Receiver suggests that UMC should bear 15 percent of the
Monitor’s fees and $500.00 of the Monitor’s legal fees. According to the Tnterim Receiver, these figures are comparable to
the estimate by DFS and its own estimate of UMC’s ghare of the interim receivership costs.

§  UMC supports the Interim Receiver’s proposal. Tn the event that the Court does not agree with this proposal, UMC
contends that it would not be appropl‘iate for the Court fo malke an assessment on the basis of a summary heaving. Rather,
DFS should continiie to bear the costs and sue the remaining creditors for contribution and indemnity. ‘

WHETHER UMC SHOULD BEAR A PROPORTION OF THE CC4A4 COSTS

9  The €CAA does not contain any provistons dealing specifically with payment of DIP finaneing or administrative costs.
In my initial Order of October 11, 2000, I granted a super-ptiority for fhese amounts over all of Humters’ property: In
addition, I divected that:

48, The Monitor shail review fhe security position of the oreditors of Hunters with a view to determining whether any
secured creditor §s fiequitably affected by the priority given to the DIP Fihancing and Administrative Charge and, if any
secured creditor is iriequitably affected the Monitor shall Teport the circumstances and provide ifs recommendation iii
connection therewith. Based on such report, and any other information the Court deems pe inent, the Coutt shall be
entitled to apply tlie Doctrine of Marshalling or such other equitable principles as it sees fit to effect a result that treats
all of the creditors equitably having regard to their security, priority and indebtedness as of the date of this Order ard in
direeting the distiibutfon of fimds held baclc pursuant to paragraph 17 of this Order.

10 The present application relates to the allocation of those costs. While it is within the Court’s jurisdiction to determine
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which parfies are to bear ﬂle.co.sts and in what proportion, I am cognizant of the following cautionary remarks made by
Chadwick J. in Canadian-Asbestos Services Lid. v. Bank of Montreal (1992), 11 O.R. (3d) 353 (Ont, Gen. Div.), at 359:

The purpose of the Actis notto give a benefit or an advantage to one class of creditors at the expense of other credIiors.
Lilewise, it is the dutyand responsibility of the Court not to alter the security grrangements entered into by the company
and its various creditors. It is not the Court’s duty, responsibility or mandate to attempt 10 readjust the priorities between
the credifors and the applicant company.

11 Chadwick J. in that case ordered that the foes of the monitor and its legal counsel should be paid out of thie assefs of the

company prier to distribution to the creditors as the CCAA proceodings were for the benefit of all creditors: Ini addition, the

court gave priority to funds advanced by two of the creditors so that ¢onstruction projects could be completed to avoid

incurring late penalties and charge-backs. The court reasoned that advancement of those funds was for the benefit of all

creditors and fhat granting pricrity for payment of the finds would hot change the priority of the vatious other creditors or
jeopardize their sectuity.

12 Like the argument raised by UMC in the present case, the secured creditors in United Used Aufo & Truck Parts. Lid,
(2000), 16 C.B.R. (4th) 141 (B.C. C:A.) argued that the super-prioriiy granted for monitor’s fees was unfair given that they
had ho interest in preserving the active business of the debtor. Mackenzie J.A. responded at para. 28:

The object of the CCAA is more than the preservation and realization of assets for the benefit of creditors, as several
coutts have tnderlined. Tri Clef Ready [Hongkong Bankv. Chef Ready Foods (1990), 4 C.B.R. (3d) 311 (B.C.C.AM...,
Gibbs T.A. said that the primary putpose is to facilitate an arrangemment to permit the debtor company o continie in
business and to hold off the creditors long enough for a restructaring plan to be prepared and submitted for approval.
The court has 2 supervisory fole and the monitor is appointed “to monitor the business and financial affairs of the
company” for the-court. The appointment of a monitor is mandatory when fhe court grants CCAA reliel

13 The Monitor acts on hehalfof the Cowt for the henefit of all parties. (Sz.‘qrcam. International Optics Corp., Re (1998), 3
CBR. (4th) 177 (B.C. S.C. {In Chambers]); Caniadian Asbestos Services Ltd. v. Bank of Monireal, supra). 1t is for that
reason that T was prepared to grant a super-priority for the Monitor’s fees and disbursemierits and those ofits legal counsel.

14 All creditors may be affected by a stay imposed in the CCAA proceedings and tliere is at least the potential that all may
benefit to some éxtent from maintaining the company as a going concern. Obviously, any operating cteditors who are léss
than fully secured stand to benefit the most from a successful recrganization. ‘Howevet, I note in this cass that UMC along

with CWB supported the company’s application. for an extension of the original stay under the CCA4, Tn terms of &
mortgagee such as UMC, allowing the debtor company to continite as a going concem would hegate the need for foreclosure

proceedings and might result in the mortgagee Teceiving additional interest paymenis, if nothing else. Obviously, there is

gregter risk to the mortgagee n a falling real estate matlet. However, there is no indication of any such trend in the présent

case.

15 Equity informs the decisions made by cowrts in the exercise of their jurisdiction under the CCAA. While each case
st be judged on its own facts, in my view it is equitable in the present case that all of the major secured creditors be liable
for a portion of the CCAA costs. That is not to say that equity calls for an equal allocation of costs.

16  The Tnterim Receiver suggests that costs may be allocated differently between separate classes of creditors. This
eventuality was anticipated in my Order of October 11, 2000. The Interim Receiver argues that UMC has no commonality of
interest with the other major secured creditors and therefore may be treated differently. UMC does not dispute that it has
soms obligation in terms of CCA4 costs but agrees with the Interim Receiver’s assessment that it stands im a different
position than the floor plarmers and CWB.

17 Six classes of creditors voted on a reorganization plan in K‘e;fa’y Motor Inns Itd, Re (1992), 90 D.L.R. (4th) 175 (LS.
C.A.). The appellants were some of the only creditors who wete fully secured. They complained that the. class of secured
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creditors was too broad and that they should not have been placed in a class with creditors secured by non-core properties and
inechanics’ lienholders. Freeman T.A., who delivered the decision of the court, acknowledged that it mi ght have been better if
secured creditors of core properties had been placed in a separaie class (see also Wellington Building Corp., Re (1934), 16
C.B.R. 48 (Ont. S,C.). However, he was of the view that rio substantial injustice had occmred. In response to the appellants’

contention that the plan was tailored to individual creditors, Freeman J.A. stated atp. 184:

Tt necessarily follows that plans for troad classes of secured creditors mist contain variations tailored to the situations of
{he varions creditors within the class. Equality of treatment - as opposed to equitable treatiiient - is not a necessary, nor
even a desirable goal. Variations are not in and of themselves unfair, provided there is a proper disclosue. They must,
howevet, he determined-to be fair and reasonable within the context of the plan as a whole.

18  Granted, that statement was made in the context of a plan of arrangement. Neverthieless, it is equitable rather than
equal treatment which is the objective in CCAA proceedings. .

19  Tn his article “Financing the Debtor in Possession”, presented at the Tenth Annual Meeting and Conference of the
Insolvency Tnstitute of Caiada, November, 1999 in Scottsdale, Arizona (online: e-Carswell, Insolvency.Pro), H. Alexander
Zimmetman stated:

It does appear fimdamentally unfiir, and counter-intuitive, that fhose with litfle or no econemic incentive to allow the
debtor to restructure should be asked to bear the cost and risk inherent in funding that restructuring by way of
super-priority secured funding which primes (subordinates) their position. Tt also clearly represents a divergence from
the principles in Kowal [Robert F. Kowal Invesiments Limited v. Deeder Electric Limited (1975), 9 O.R. (2d) 84 (C.A.)]
that, to charge property subject to a pre-existing Tien in priority to such lien, the Court must find (a) the consent of such
Jienholder, or (b) a preservation of or realization upon such property enmring to the benefit of such lienholder, or (c)
necessary preservation (of the propetty #self or for environmental or other priblic health and safety grounds).

20 1 agtee that it would be unfair to ignore differences in the type of security held by various creditors and the degree of
poteritial benefit that might be derived by them from CCAA proceedings. The CCAA recognizes that there may be different
classes of creditors for purposes of voting on a plan of arrangement or compromise. Would UME as first and second
mortgagee of Hunters® real property have been placed in a different class then the other secured creditors? There is no
significant difference m the nature of the debt giving rise to the claim. However, there is a difference in the nature and
priority of UMC’s security, the remedies that were available to it and the extent of its recovery.

21  Under the circumstances, 1 conclude, as did the Interim Receiver, that UMC is in a different position than that of the
other major secured creditors and it would not be equitable that it be allocated the same proportion of CCAA costs. T agree
with the Tnteriin Receiver’s proposal that UMC be cherged 15 percent of the Monitors fees and $500.00 of the Monitor’s
legel fees, the same percentage proposed for its share of the jnterim receivership costs. I note that UMC also agreed with this
proposal.

22 Under the Interim Receiver’s proposal, UMC is not allocated any of the DIP financing costs. The Interim Receiver and
UMC take the position that UMC received no benefit from the DIP financing and therefore should not be required to
contribute to repayment of these finds. -

23 Not only UMC but all of the secured creditors can point o costs that cannot be atiributed to the assets ovet which they
Tiold security, However, DIP financing was granted to meet the debtor company’s vrgent needs during the sorting-out period.
That was for the benefit, at least the potential benefit, of all creditors.

24 Approximately 62 percent of the DIP financing to October 31, 2001 was used for wages: Outside of banlauptcy, wages
would have no priority to UMC’s interest in Hunters’ real property but would have priority to the personal property interests
of the other secured creditors. Nevertheless, certain of those wages may be attributable to building maintenance. In addition,
some of the DIP financing was used in order to provide security on the premises.
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25 An additional 20 percent of the DIP financing was applied to, life insurance premiums, Strictly speaking, not all of the
premiums car be considered CCAA costs as the premiums continue to be paid from the monies advanced for DIP financing.
UMC holds ah assignmerit on one of the life insurance policies. While it has made full recovery on the debt owing, through
the sale of Hunters® land holdings, at the ouiset of the CCAA proceedings there could have been no certainty as to the sale
price of the land or UMC’s share of the CCAA costs. Protecting their security in the life insurance policy by peyment of the
monthly premiums was at least of p otential benefit to UMC, patticularly given that UMC-may wish to lool to this security i
the event that ifs allocation of CCAA costs exceeds the amount refhaininhg from sale of Hunters® real property after payment
of the initial debt:

26 T am of the view that UMC must bear a proportion of the DIP financing costs. I recognize that any means of
calculating that percentage will be arbitrary. A strict accounting on a cost-benefit basis would be impractical. T am prepared
to allocate five percent of the DIP {financing costs to UMC, in addition to that share ofthe Monitor’s fees and legal expenses
identified above.

27 TUMC argued that I should mot malke any allocation of costs if T chioose not to agree with. the Interim Receivel’s
proposal. Tn my view, there is nothing to prectude my deciding the matter now. The parties have had an opportmiity to mialce
submissions on the issue of allocation of CCAA costs and the principles that should be applied in such a determination. There
is no need, as there was inCanadian Imperial Bank of Commerce v. W, C. Rieger Co, (1991), 126 AR. 69 (Alta. Q.B.), for
a special reference to the Master. Itis in everyone’s best interests that this matier be resolved now.

CONCLUSION

28 UMC is allocated 15 percent of the Monitor’s fees, $500.00 of the Monitor’s legal fees and five percent of DIP
financing as its share of the CCAA costs. This is in addition to fts share of the inferim receivership costs as calculated by the
Tnterim Receiver.

Order aceordingly.

End of Docunient Copyright @ Thomson Reuters Canad a Linvited or it§ licensors (excloding individual court dogunients). All riglits reserved.
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2014 ONSC 1531
Ontarig Superior Court of Justice [Cominetcial Tist]

Royal Bank of Canada v. Atlas Block Co.

2014 CarswellOnt 2780, 2014 ONSC 1531, 238 A.C.W.S. (3d) 373

Royal Bank of Canada, Applicant and Aflas Block Co. Limited, Atlas Block
(Brockville) Lid, and 1035162 Ontario o/a Atlas Block Trucking, Respondents

DM, Brown J.

Heard: Februdry i3, 2014
Judgment: March 10, 2014
Docket: CV-13-10201-00CL

. Counsel: 8. Babe, for Applicant, Royal Bank of Canada
R. Fisher, for Busiiless Development Bank of Canada
. Priediman, for Receiver, KPMG e,

Subject: Civil Praciice, and Procedure; Contracts; Corporate and Commercial; Tnsolvency; Propetty
" Related Abridgment Classifications

Debtors and creditors
X1V Miscellanoous

Headnoid

Debtors and creditors -— Miscellaneous
Respondent debtors manufactured various brick and conerete building and landscaping supplies at three facilitios — Largest

facility buflt and equipped with loans of $17.5 million from creditor BDC, $4.8 million from provineial govetmment dnd $2.2
miTlpn friom erediter RBC — BDC and RBC also proyided other finaneing — I October 2013, receiver appointed over all
of debtors’ assets anid undertakings — Receiver sold most assets through two agrecments in whieh purchaser allocated:
purchase price betwesr veal properfy, cyuipment leases, equipment and iiventory — Receiver accepted purchaser’s
allocations and proposed to distribute some $8.2 ‘million to BOC and §3:46 millign to RBC, deducting fees and eXpensss pro
rats — BOIC, owad apptoximately $17.32 million — Receiver bronght motion for court approval of distribution of et sales
proceeds from certain oF deblors’ assets between two main secured creditors — Motjon granted — Nothing inapproptiate in
purchaser”s Assumption: of eqaipment leases ffom RBC on mdiscounted basis — BDC’$ objection to allotation of onty $1
million to veal propersy previously valued significantly nigher weakened by failure to advance objection. at earlier time —
Evidence did not establish allocation inappropriate in any event — Receiver's preposed distribuiion reasonable in
citgumstances.

Table of Authoritics

Cases considered by D34 Brown J.:

B & M Handélmun Invesiments Ltd. v. Mass Properties Inc, (2009), 2009 CarswellOnt 4587, 56 C.B.R. (5th) 313 (Ont:
8.C.J) —reféred to
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42 This Court approved the Receiver’s foes and legal fees for the period up o November 30, 2013 in its Deeember 20,
2013 order. As to the fees incurred after that date, in paragraph 21 of her affidavit Matson “souglit clarification” of certain
work performed by the Receiver and its counsel. In section 3.1 of the Second Supplemerit to its Third Report the Receiver
provided detailed clarification. In light of that clarification, I conclude that the fees for which the Receiver sought. approval
were reasonable in the circumstances:

43 Asto the allocation of the fees, the general principles governing the allocation of receiver’s costs can be briefly stated:

(i) The allocation of such costs must be done on a case-by-case basis and involves an exercise of discretion by a receivet
or trustee;

(ii) Costs should be allocated n a fair and equitable manner, one which does not readjust the priorities between
creditors, and one which does not ignore the Dbenefit or dstriment to any creditor;

(iif) A strict accounting to allocate such costs is neither necessary nor desirable in all cases. To require a receiver to
calculate and determine an absolutely fair value for its services for one group of assets vis-a-vis another likely would not
be cost-effective and would drive up the overall cost of the receivership;

(iv) A creditor need not benefit “directly” before fhie costs of an insolvency proceeding can be allocated against that
credifor’s recovery;

(v) An allocation does not require a strict cost/benefit analysis or that the costs be bome equally or on a pro rata basis;

(vi) Where an allocation appears prima facie as fair, the onus falls on an opposing creditor to satisfy the court that the
proposed allocation is unfair or prejudicial ®

44  The Receiver respondsd to BDC’s complaint about the allocation of certain time by reporting that it had only charged
time for accounfs receivable collections and the Holeim/Tackaberry claims to RBC. That addressed that complaint.

45  As to the allogation methodology for shared fees, the Receiver reported that as early as October 18, 2013, it had
provided BDC with its allocation method for professional fees and expenses incurred in the estate. Tts email to RBC of that
date stated;

The shared tite will be allocated on tealizations of the secured creditor assets so the exact breakdown of those fees will
not be known until the assets arerealized. '

Receiver responded to periodic inguiries about the fees and their allocation from BDEC, and it was not aware that BDC took
issue with the allocation until Februaty 4, 2014.

The Receiver provided BDC with requested weekly reports allocating those fees minongst the three time categories. The

46 1find it difficult to place must credence n an “11th hour” objection by a creditor to the receivet’s proposed allocation
of fees when the Receiver disclosed the proposed methodology at the start of the administration of the recelvership estate, the
creditor did not object, and the Receiver provided on-going, transparent reparting to the credifor of the fees meurred.

47  The Receiver also stated:

The: Receiver believes that BDC derived a significant benefit from the Receiver’s operations and eventual sale toBBL.
As discussed previously the DSL Appraisal makes it clear that the realizable values of Atlas’ assets would have been
significantly impaired absent a goinig concern sale when one compates the appraised value of $6.5 million in 2 going
concern type sale versus a value of §1.5 million in a liquidation cale... The Receiver agrees with BDC that BBL paid
imore for all of the Atlas assets, and most notably the Hillsdale Equiptuent (a8 the Hillsdale plant is the only plant of the
two sold in the First BBL Sale that BBL is ¢petating), because of the Receiver’s preservation of the Atlas customer hase
through continued operations diring the receivership. This was of great benefit to BDC, pethaps more so than to RBC.
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2009 ABQB g0
Alberta Cowrt of Queen’s Bench

SemCanada Crude Co,, Re

2009 CarswellAlta 167, 2009 ABQB g0, [2009] AW.L.D. 1593, [2009] AW.L.D. 1504, [2009] A.J. No. 129, 52
C.B.R. (5th) 131

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,
' as Amended

And In the Matter of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC,
SemCanada Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc., 3191278 Nova Scotia Company and
1380331 Alberta ULC (Applicants)

B.E. Romaine J.

Heard: January 19, 2009
Judgment: February 11, 2009
Dacket: Calgary 0801-08510

Counsel: A, Robert Anderson, Q.C., Cynthia L. Spry, Douglas Schweitzer for Applicants

David R. Byers, Ashley I. Taylor, Maya Polizk for The Banlk of America

Patrick T\ McCarthy, Josef A, Kruger for Monitor _

Chris Simard for Heration Energy Itd. Plains Canada Marketing, L.P. Plains Midstream Canada ULC, Sabre Energy
Partnership (by its Managing Partner Sabre Energy Ltd.), 1316751 Alberta Ltd., Northern Sun Exploration Inc., ATCO
Midstream Ltd., Devon Canada Corporation

Craig McMahon for Barnwell of Canada, Limited, Celtic Exploration Ltd.

Douglas S. Nishimura, Brian O’Leary for ARC Resources Ltd.,, City of Medicine Hat, PennWest Petroleum, Avenir
Operating Corp., NuVista Energy 1td., Black Rider Resources Inc., Wolf Coulee Resources Inc., Profound Energy Inc.,
Orleans Energy Ltd., Baytex Energy Ltd., Daylight Energy Ltd., Crew Energy Inec., Trilogy Energy LP

Brendan O'Neill for Fortis Capital Corp.

Travis Lysak for Nexen Marketing, Keyera Energy Partnership

Williamn E.J. Skelly for Fractal Systems Inc. Bellamont Exploration Ltd., Enersul Limited Partnership, Dynamysk
Automation Ltd.

Subjeet: nsolvency; Estates and Trusts; Corporate and Commercial
Related Abridgment Classifications

Bankruptey and insolvency
X1 Avoidance of transactions prior to bankruptey
X1.2 Fraudulent preferences
X1.2.a General principles

Bankruptey and insolvency
XIV Administration of estate
XIV.13 Miscellaneous

Headnote

Bankrupicy and insolvency --- Administration of estate — Miscallaneous issues
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Interim distribution — Group of energy companies obtained protection under Companies® Credifors Arrangement Act
— Owner of group was located in United States, where it faced insolvency-related proceedings — Credit arrangement
existed for benefit of one company in Canada and one in United States, with five companies in group as guarantors — Over
$2.5 billion was owed on credit American facility — From liguidation of owner, Canadian borrower seceived $113 million
—— Three debtors in group brought application for interim distribution of $90 million to lenders on credit arrangement —
Application adjourned — More information regarding potential harm to Canadian unsecured creditors required —
Application was premature — Rights of unsecured creditors could be prejudiced by granting order — American unsecured
creditors could be in superior position if order granted — As proceedings had progressed as insolvency protection and not
receivership, stay should be honoured — Distribution of funds did not necessarily require resolution of American

proceedings. '

Bankruptey and insolvency --- Avoidance of transactions prior to bankruptcy — Fraudulent preferences — General principles
Group of energy companies obtained protection under Companies’ Creditors Arrangement Act — Owner of group was
located in United States, where it faced insolvency-related proceedings — Credit arrangement existed for benefit of one
company in Canada and one in United States, with five companies in group as guarantors — Over $2.5 billion was owed on
credit American facility — From liguidation of owner, Canadian borrower received $113 million — Three debtors In group
brought application for interim distribution of $90 million to lenders on credit arrangement — Application adjourned —
More information regarding poteniial harm to Canadian umsecured creditors required — Application was premature —
Rights of wnsecured creditors could be prejudiced by granting order — Debtors not required to file further information
regarding fraudulent preference — Declaration that no fraudulent preference oceurred affected distribution proceedings only
and would not prevent future action if warranted — Clause rendering guarantee void if company rendered insolvent was
matter of American law and had no applicability in Canada, and did not limit liability of guarantors to asset value on certain
dates.

Table of Anthorities

Cases considered by B.E. Romaine J.:

Hongkong Bank of Canada v. Chef Ready Foods Lid. (1990), 51 B.C.L.R. (2d) 84, 1990 CarswellBC 394, 4 C.B.R. (3d)
311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991]2 W.W.R. 136 (B.C. C.A.) — referred to

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C, 1985, c. B-3
Generally — referred to

Bankruptcy Code, 11 U.S.C.
Chapter 11— referred to

Compuanies’ Creditors Arrangement Act, R.5.C. 1985, ¢. C-36
Generally — referred to

APPLICATION by debtors for interim distribution of funds.

B.E. Romaine J.:
Introduction
1 Three of this group of CCAA debtors have applied for an order authorizing an interim distribution of funds to a

banking syndicate, their major secured creditor under a guaranfee of the indebfedness of the entire corporate group, including
debtors engaged in Chapter 11 proceedings in the United States. ’
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Background to Application

2 SemCanada Energy Company ("SemCanada Energy™) and its subsidiaries A.B. Sharp Ltd. ("AES”) and CEG Energy
Options, Inc. ("CEG”} are three of a group of seven companies referred to as the SemCanada Group that obtained protection
from their creditors pursuant to an Order granted under the Companies’ Creditors Arrangement Act, R.5.C. 1985, ¢.C-36,
as amended, on July 30, 2008. Prior to the initial order, SemCanada Energy, AES and CEG had commenced proceedings
under the Bankruptcy and Insolvency Act, R.S.C, 1985, c¢.B-3, on July 24, 2008 and those proceedings were then converted
to proceedings under the CCAA.

3 OnJuly 22, 2008, SemGroup L.P. and its direct and indirect subsidiaries in the United States (the “U.S. Debtors”} filed
voluntary petitions to restructure under Chapter 11 of the U.S. Bankruptcy Code in the U.S. Bankruptcy Court for the District
of Delaware.

4 According to the second report of the Monitor, the financial problems of the SemGroup arose from a failed trading
strategy and the volatility of petroleum products prices, leading to material margin calls related to farge futures and options
positions on the NYMEX and OTC markets, resulting in a severe liquidity crisis. SemGroup’s credit facilities were
insufficient to accommodate its capital needs, and the corporate group sought protection under Chapter 11 and the CCAA.

5 The SemCanada Group are indirect wholly-owned subsidiaties of SemGroup LP. The SemCanada Group is comprised
of three separate businesses:

(a) SemCanada Crude Company ("SemCanada Crude”), a crude oil marlreting and blending operation;

(b) SemEnergy Group, whose business is gas marketing, including the purchase and sale of gas to certain of its four
subsidiaries as well as to SemCAMS ULC; ("SemCAMS"™); and

(c) SemCAMS, whose business consists of ownership interests in large gas processing facilities located in Alberta,
as well as agreements to operate these facilities.

6  SemCrude, L.P. as U.S. borrower and a predecessor company of SemCAMS as Canadian borrower, certain U.S.
SemGroup corporations and Bank of America as adminisirative agent for a syndicate of lenders (the “Lenders”) entered into
a credit agreement in 2005 (the “Credit Agreement™). The Credit Agreement provides four different credit facilities. There
are no advances outstanding with respect to the Canadian term loan facility, but in excess of U.S. $2.5 billion is owing under
the U.S. term loan facility, the working capital loan facility and the revolver loan.

7 Five of the SemCanada Group of companies, including SemCanada, have provided a guarantee of all obligations under
the Credit Agreement to the Lenders, who rank as senior secured lenders, and to a US $600 million bond indenture issued by
SemGroup. The amount owing under these instruments is in excess of US $3.3 billion. The guarantee is secured by a security
and pledge agreement (the “Security Agreement”) signed by five members of the SemCanada Group.

8  While it is intended to present a plan of arrangement or ¢ompromise with respect to at least one of the other two
businesses, the SemFEaergy Group is in self liquidation and has no significant ongeing operations. As a result of liquidation
proceedings and the collection of outstanding accounts receivable, SemCanada Energy, AES and CEG now hold $113
million in cash.

9  The SemEnergy Group proposes to make an interim distribution payment to the Lenders of $90 million. The
remainder of the $113 million would be held back to satisfy claims that may rank in priority to that of the Lenders, costs and
fees related to the CCAA proceedings and the employee retention plan, potential claims under the Directors’ Charge and a
general contingency reserve. Since the time of the first application, the Lenders have requested that the outstanding and
continuing fees of their Canadian advisors be paid by the SemEnergy Group. The current outstanding fees amount to
approximately $1.8 million. It is commen ground that if such interim payment is aflowed, there will be nothing left from the
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$113 million to be distributed to unsecured creditors, subject to certain recovery measures in the United States proceedings
that will be referred to later in this decision.

10 A number of unsecured creditors objected to the application, and it was adjourned to allow the unsecured creditors
access to the security opinion of the Monitor’s counsel, cross-examination on affidavits and the preparation of a report from
the Monitor on the status of the restructuring efforis of the U.S. Debtors to date.

11 The unsecured creditors of the SemCanada Group that object to the application have raised a number of issues. They
can be summarized as follows:

(a) the obligations of the SemCanada Group under the guarantee to the Lenders may be voidable as fraudulent
preferences or fraudulent conveyances. The Court has insufficient evidence on that issue to grant the order scught,
and the SemCanada Group should be compelled to provide further financial information and to answer specific
questions on the issue during cross-examination on the affidavits;

(b the amounts that the SemCanada Group are obligated to pay under the guarantee are expressly limited by the
terms of the guarantee itself; ‘

(¢) the interim distribution may unfairly prejudice Canadian unsecured creditors and bestow an unwarranted
benefit on unsecured crediters in the United States proceedings; and

(d) there is no urgency and a delay may provide more clarity with respect to the situation in the U.S. Chapter 11
proceedings. '

Anpalysis

(1) The Fraudulent Preferences Issue

12 .The opinion obtained by the Monitor from counsel on the validity of the Lenders’ security does not address any issue
of fraudulent preference. It would not be normal practice in this kind of proceeding for the Monitor’s counsel to address the
possibility of fraudulent preference unless the Monitor is alerted to some evidence that this may be an issue. The Monitor has
not identified any such concern in this case. Thus, in the normal course, it would be up to creditors, if they believe
citcumstances exist, to bring appropriate proceedings to attack the guarantee and Security Agreement. The SemCanada
Group points out that the unsecured creditors have not brought any action (which might leave them open to sanctions of costs
if unsuccessfitl) and submit that they are attempting to use the proceeding as a fishing expedition to delay and obfuscate the
application. The applicants and the Lenders submit that the analysis of the possibility of fraudulent preference submitted by
the unsecured creditors is flawed at any rate and lacking in merit,

13 There is, however, a complication in the argument as to who has the onus to address the possibility of fraudulent
preferences, The unsecured creditors point cut that the draft order proposed by the applicants for the interim distribution
seeks a declaration that the Lenders’ security (as embodied in the guarantee and the Security Agresment, which was executed
by all five major companies in the SemCanada Group) constitutes a valid and enforceable obligation of the SemEnergy
Group and that the payment of the interim distribution will not be void or voidable at the instance of creditors and does not
constitute an unjust preference, fraudulent conveyance or reviewable transaction. Pursuant to the proposed order, this
declaration would be binding on any trustee in bankruptcy or receiver that may be appointed in respect of the debtors. Thus,
the unsecured creditors argue, the issue of fraudulent preferences is relevant and the SemCanada Group should be obligated
to file more complete affidavits providing financial statements at relevant periods at and around the time the Joan doctments
and guarantee were entered into and to answer cross-examination questions on the value of the assets of the SemEnergy
Group at such times.

14 The declaratory language at issue is common to this type of order, and the SemEnergy Group and the Lenders submit
that it applies only to the interim distribution, not the underlying guarantee and Security Agreement that precedes it. They
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plain meaning,

23 While Section 2(f) may take effect in addition to the standard statutory remedies if the guarantee is determined to be a
fraudulent conveyance or fraudulent transfer under applicable Canadian insolvency law, that argument refers back to the
issue of fraudulent preferences in the more generally understood “all or nothing” sense, and the current lack of any persuasive
evidence that would indicate a fraudulent preference. Thus, Section 2(f) of the guarantee does not, as submitted by the
unsecured creditors, limit the liability of each individual guarantor to its net asset value on certain relevant dates, either by its
plain language, the operation of any ambiguity or cross-reference to another agreement or a reference to applicable Canadian
law, and there is no reason arising from this provision of the guarantee to require further financial information from the
applicants.

(¢) Potential Prejudice to Canadian Unsecured Credifors

24 The unsecured creditors submit that the payment of the interim distribution may give rise to the development of
inequities among the unsecured creditors of the SemCanada Group and the U.S. Debtors. They note that, according to
material filed with the application for the initial order, all the CCAA applicants were solvent but for their secured guarantee
ohligations. The declaration filed at the commencement of Chapter 11 proceeding in the United States disclosed that the
consolidated assets of the SemGroup as of May 31, 2008 totalled approximately $6.14 billion. It appears that subsequent
events have reduced the value of the SemGroup’s assets by approximately $2 billion and it must be noted that the value
declared is book value. However, given that secured and senior debt totals approximately $3.3 billion, it does not appear that
there are insufficient assets in the U.S. estate to fully pay the Lenders.

25  There have been no distributions made to the Lenders in the United States since the commencement of the U.S.
proceedings. The unsecured creditors submit that, if the interim distribution is authorized, an inequitable situation arises
whereby the SemEnergy Group of debtor companies will have applied all of their assets to the secured debt, leaving their
unsecured creditors without the possibility of recovery, while other debtor companies, including in the U.S. proceedings, will
have their burdens reduced, making it possible that U.S. unsecured debtors will benefit disproportionally.

26  The applicants and the Lenders point out, firstly, that the guarantee is an unconditional guarantee and that the Lenders
are not required to exhaust their remedies against any other party before invoking its provisions against the applicants. That is
clear from the language of the guarantee and the law. However, the contractual rights of the Lenders, in common with the
contractual rights of many stakeholders, have been stayed by the CCAA proceedings. The rights of a secured creditor are not
awarded a unique status under the CCAA: Hongkong Bank of Canada v. Chef Ready Foods Lid. (1990), 4 C.B.R. (3d) 311,
51 B.CL.R. (2d) 84 (B.C. C.A.) at page 92. It is not uncommon for contractual rights to be affected by CCAA proceedings
and it is important to note that what is being proposed by the applicants is a deviation from the normal course of such
proceedings, which are designed to prevent manoeuvring for position among creditors while a reorganization is attempted.

27  While orders allowing interim distributions to creditors for one reason or another are not without precedent, at the
least, an application for an interim distribution to one creditor must be carefully scrutinized and found to be justifiable for
good and sustainable reasons, recognizing that it may create a preference. The court is required to consider the advantages,
disadvantages and potential prejudice of such an interim distribution to all the stakeholders of the debtor entity.

28  The applicants and the Lenders point out that the Lenders have established the indebtedness of the SemEnergy Group
and that their security is valid and ranks first in priority. While the Lenders have not made a formal demand of payment or
filed a notice of intention, they are only precluded from doing so by the stay provisions of the initial order. The SemEnergy
Group has been liquidated, and, they submit, these companies were only included in the CCAA proceedings for
administrative convenience, The unsecured creditors counter that the SemEnergy Group sought the protection of the CCAA
in July of 2008 purportedly to “reorganize and/or liquidate”, that the CCAA applicants argued that adding the SemEnergy
Group to the CCAA proceedings made sense given the inter-relationship of the SemCanada Group’s businesses, and that,
having chosen to use the CCAA process, the SemEnergy Group should be compelled to live with its choice.

29  1agree that I cannot ignore the fact that this is a CCAA proceeding and not a receivership merely because it is more
convenient for the applicants and the Lenders at this point to characterize the proceedings in those terms. While the
SemEnergy Group standing alone may have liquidated with no current intention of formulating a reorganization plan, the
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whole of the SemGroup is under the protection of the CCAA in Canada and Chapter 11 in the United States. This is not only
for the convenience of the debtors and the Lenders, but to allow the corporate group time to accomplish the goals of such
legislation in terms of attempting to reorganize its business, maximizing the value of its estate for the benefit of all
stakeholders, and ensuring fairness of treatment. I am not only permitted but required in my supervisory role under the
CCAA to consider the implications of the corporate group’s cross-border reorganization efforts as a whole.

30  The applicants argue that if the application does not succeed, the Lenders will apply to appoint a receiver. The Lenders
in fact invite the Court to convert the proceedings to a receivership on its own motion. That application is not before me and
not likely to be unopposed in any event.

31  The applicants and the Lenders submit that the interim distribution would not prejudice the SemEnergy’s Group’s
other creditors because SemCanada Energy has rights of indemnification and subrogation from the other members of the
corporate group.

32  Sections 6(a) and 6(c) of the guarantee, however, read as follows:
Section 6. Limited Subrogation

(a) Until all of the Obligations have been paid and performed in full, no Guarantor shall have any right to exercise
any right of subrogation, reimbursement, indemnity, exoneration, contribution or any other claim which it may now
or hereafter have against or to any Obligor or any Security in connection with this Guaranty (including any right of
subrogation under any law, as amended), and each Guarantor hereby waives any rights to enforce any remedy
which such Guarantor may have against either Borrower or any other Obligor and any right to participate in any
Security until such time. ... ’

(c) Upon full and final payment of the Obligations, each guarantor of the Obligations which has made payments
upon the Obligations shall be entitled to contribution from each other guarantor of the Obligations, to the end that
all such payments upon the Obligations shall be shared among all such guarantors in proportion to their respective
net worth, provided that the contribution obligations of each Guarantor shall be limited to the maximum amount
that it can pay at such time without rendering its contribution obligations voidable under applicable Law relating to
fraudulent conveyances or fraudulent transfers. As used in this subsection, the “Net Worth” of each guarantor
means, at any time, the remainder of (i) the fair value of such guarantor’s assets (other that such right of
contribution), minus (ii) the fair value of such guarantor’s liabilities (other than its liabilities under its guaranty of
the Obligations). :

33 It appears, therefore, that the SemEnergy Group’s right of subrogation and indemnity may not be enforceable against
other borrowers or guarantors unless and until all the indebtedness to the Lenders is paid in full. It also appears that the right
to contribution from other members of the SemGroup may be limited under U.S. law to amounts that would not result in the
insolvency of such a entity in proportion to such entity’s net worth. At this stage of proceedings, both in Canada and in the
United States, it is not possible to say with certainty that the reorganization of the corporate group will result in the payment
of indebtedness to the Lenders in full or in such a fashion that the limitation upon subrogation is not triggered. It is possible,
for example, that a reorganization may compromise the claims of the Lenders or may have them continue the loans on revised
terms to a reorganized corporate group. The SemEnergy Group’s right of subrogation and indemnity could prove to be a
hollow or inadequate remedy.

34  The unsecured creditors submit that the language of the guarantee prevents the SemEnergy Group from filing a claim
for subrogation in the U.S. proceedings. The applicants submit that, if payment under the guarantee is authorized, they would
file a claim and the Lenders agree that, in their view, such a filing would not be a breach of Section 6 of the guarantee. What
is not clear is whether the U.S. debtors would also agree. Even if they did, the filing of a claim does not eliminate the
contractual limits on subrogation.

35  The Lenders submit that making the payment and subsequently filing a claim in the U.S. proceedings may ultimately
be beneficial to the SemEnergy Group’s other creditors, as it allows the timely filing of a claim. The unsecured creditors do
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not appear to agree.

36  The Lenders submit that there is no good reason to delay the rights of the Lenders to collect on the guarantee, and that
to refuse the application would be to improve the position of the unsecured creditors to the detriment of the secured creditor. [
am satisfied that an interim distribution to the Lenders gives rise to the possibility that unsecured creditors may be
prejudiced and that such potential for prejudice outweighs the benefits of an early payment on the guarantee to the Lenders.
To suggest, as the Lenders do, that if the right to subrogation is contractually barred or is compromised by a plan of
arrangement in the United States, the unsecured creditors are where they would be if the Lenders had exercised their
contractual rights in any event is to treat the Canadian CCAA proceedings as a mere administrative convenience.

37  The unsecured creditors made certain representations regarding a claim by NGX Financial Inc. Given the decision I
have reached, it is not necessary that I address this issue at this time.

(d) The Lack of Urgency and Benefit of Delay

38  The unsecured creditors submit that the applicants have shown no urgency to this application, and the only evidence
before this court to justify the application is the statement of the Chief Executive Officer of the SemEnergy Group that, given
the status of the group and the significant proceeds in their bank accounts, an interim distribution is appropriate. The
Monitor, in commenting that the interim distribution is appropriate, repeats these reasons and notes that the claims bar date
has passed and that it has received its security opinion from counsel. While the Monitor’s recommendations are entitled to
great deference, the Monitor has not delved into or addressed the issues of potential prejudice raised by the unsecured
creditors in its analysis of the issue.

39  The unsecured creditors submit that even a short delay in the distribution of funds may provide more clarity with
respect to the situation in the U.S. Chapter 11 proceedings. They refer to media reports that indicate that a third party may be
purposing a plan of arrangement or reorganization to the U.S. Debtors in the near future, and the Monitor reports that it
understands that business plans and confidential information memorandums have been prepared for some of the significant
U.S. Debtors and the SemGroup’s intention is to either seek a sale of certain operating units or companies or restructure
under the ownership of Semgroup. The Monitor advises, however, that it is premature and unrealistic to estimate the timing
for the conclusion of the U.S. proceedings.

40 It is not necessarily the case that a distribution of funds from the Canadian estate must await the resolution of Chapter
11 proceedings in the United States. The Canadian CCAA proceedings may advance at a different pace if the Court is
satisfied by evidence before it that it is appropriate to do so. In the case of this application, however, it is prudent to delay an
interim distribution until there is sufficient information to better evaluate the potential of prejudice to Canadian creditors.

Conclusion

41 1 find the application to be premature, and adjourn it sine die with leave to the applicants and the Lenders to reapply
with more current information if it becomes apparent that the potential prejudice identified to the unsecured creditors is
unlikely to materialize, can be avoided by other measures or that the balance of prejudice and benefit has shifted.

Application adjourned.

End of Document. Capyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2009 CarswellOnt 4505
Ontario Superior Court of Justice [Commercial List]

Windsor Machine & Stamping Ltd., Re .
2009 CarswellOnt 4505, 179 A.CW.S. (3d) 513

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C., ¢. C-36, AS AMENDED

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF WINDSOR MACHINE & STAMPING
LIMITED, LIPEL INVESTMENTS LTD., WMSL HOLDINGS LTD., 442260 ONTARIO L'TD,, WINMACH
CANADA LTD., PRODUCTION MACHINE SERVICES LTD., 538185 ONTARIO LTD., SOUTHERN WIRE
PRODUCTS LIMITED, PELLUS MANUFACTURING LTD., TILBURY ASSEMBLY LTD., ST. CLAIR FORMS INC.,
CENTROY ASSEMBLY LTD., PIONEER POLYMERS INC., G&R COLD FORGING INC., WINDSOR MACHINE
DE MEXICO, WINMACH INC., WINDSOR MACHINE PRODUCTS, INC. WAYNE MANUFACTURING INC. AND
383301 ONTARIO LIMITED (Applicants)

Morawetz J.

Heard; March 11, 2009
Judgment: March 11, 2009
Docket: CV-08-7672-00CL

Counsel: Tony Reyes, Evan Cobb for Monitor, RSM Richter Inc.

Raong Phalavong for Saginaw Pattern

Andrew Hatnay, Andrea McKinnen, D. Youkaris for U.A.W., Local 251
Yoseph Marin for Windsor Machine & Stamping Ltd.

D. Dowdall, J. Dietrich for Bank of Montreal

J. Archibald for Magna

John D, Leslie for Ford Motor Company

P. Shea for Johnson Confrols Inc.

Jackie Moher for Ryder Finance Corporation

Subject: Insolvency; Contracts; Property
Related Abridgment Classifications

Banlkruptcy and insolvency
XIX Companies’ Creditors Arrangement Act
XIX.5 Miscellaneous

Real property
1T Sale of land
HY.1 Agreement of purchase and sale
I11.1.e Miscellaneous

Real property
i1 Sale of land
JI1.6 Judicial sale
IIL6.f Vesting order

WastiawNext-canapa Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.




Windsor Machine & Stamping Ltd., Re ., 2009 CarsweliOnt 4505
2008 CarsweilOnt 4505, 179 A.C.W.S. (3d) 513

Headnote
Bankruptcey and insolvency --- Proposal — Companies’ Creditors Arrangeinent Act — Miscellaneous issues
Real property --- Sale of land — Agreement of purchase and sale — Miscellaneous

Real property --- Sale of land — Judicial sale — Vesting order

Table of Authorities

Statutes considered:

Companies’ Creditors AirangementAct R.5.C. 1985, ¢c. C-36
Generally — referred to

Morawerz J.:

1 On March 11, 2009, the motion of RSM Richter Inc. was heard and granted with reasons to follow. These are those
TEasons. )

2 RSM Richter Inc., in its capacity as Monitor, brought this motion for:
{(2) an Approval and Distribution Order;
(b} a Vesting Order relating to the sale of personal property assets from WMSL to the Canadian Purchaser;
(c) a Vesting Order relating to the sale of real property from Lipel Investments Ltd. to the Canadian Purchaser;
(d) a Vesting Order relating fo the sale of real property from 383301 to the Canadian Purchaset;

(&) an Order approving the fees and disbursements of the Monitor and its counsel.

3 The motion has the support of the Applicants, Bank of Montreal (the “Bank™), Magna, Ford and Johnson Controls. The
Union was not opposed to the sale. An unsecured creditor, Saginaw Pattern, objected. Ryder Finance, an unaffected party did
not oppose.

4 Tam satisfied that the record supports the requested relief. During these CCAA proceedings, the Applicants explored a
number of restructuring alternatives. The Monitor also ran a sale process to identify a potential buyer or buyers for the
business. The Applicants were unable to implement a restructuring within the current corporate entities and wete unable to
identify an arm’s length buyer of the business that would pay an amount greater than the forced liguidation value of the
business. The sale process conducted by the Monitor did not result in any offers being submitted to purchase the Applicants’®
assetis.

5  The Monitor is of the view that the Applicants could not carry on as currently structured. Both the Bank and EDC
indicated that they would continue their support for the business and they have had negotiations with the Purchasers and the
Applicants, with a view to financing the Purchasers and then working with the Applicants to complete a sale of the business
to the Purchasers.

6  The Monitor is of the view that the proposed transactions result in an outcome that preserves the business. The Monitor
supports the approval of the transactions described in the Seventh Report.
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7  With respect to the Approval and Distribution Order and the three Vesting Orders, these transactions notionally result in
the Bank’s loans being repaid by the Purchasers (who are being financed by the Bank and EDC) and will permit the business
to continue. A portion of the secured debt owing by WMSL to WMSL Holdings Ltd. will be paid by way of a promissory
note from the Canadian Purchaser to WMSL Holdings Ltd. The Canadian Purchaser will not have the burden of the
remaining secured debt owing to WMSL Holdings Inc., nor the burden of substantial unsecured debt.

8  The Monitor is of the view that the holdbacks described in the Approval and Distribution Order are desirable and
appropriate in the circumstances so that goods and services supplied post-filing can be paid, and so that the Union, if it is
successful in its claims, can be paid.

9  In addition to the three transactions for which the Vesting Orders are sought, a fourth transaction is covered by the
Approval and Distribution Order, The fourth transaction is with respect to personal property owned by two U.S. companies.
These companies operate in the State of Michigan. The Applicants did not seek formal recognition of the CCAA. proceedings
in the United States. The parties are of the view that the most cost efficient means of completing the transaction with respect
to these assets would be for the Bark to take its remedies under the U.S. Uniform Commercial Code, ("UCC™) and issue
notices of sale under the UCC with respect to the personal property. The Monitor consented to this process and notices were
issued by the Banlk.

10 It is specifically noted, that notwithstanding anything in the Approval and Distribution Order, Vesting Orders or
purchase agreements referenced therein, the purchase orders or releases issued by Magna Structural Systems Inc. and/or
Magna Seating of America, Inc. (collectively, “Magna”) or Ford Motor Company ("Ford”) to WMSL or any other Applicant
will be assigned and vested in and to the purchaser, upon the consent of Magna or Ford, as the case may be, to the assignment
of such purchase orders and releases being provided to WMSL and the Purchaser on Closing and the Certificate having been
filed.

11 Further, nothing in the Approval and Distribution Order or the Vesting Orders made in accordance with such Approval
and Vesting Order shall, unless JCI consents, impact or terminate the IP licence or option to purchase assets granted to JCI
pursuant to the Accommodation Agreement dated October 24, 2008 and approved by the Order dated October 29, 2008, and
the vesting of assets pursuant to Approval and Distribution Order or the Vesting Orders shall, unless JCI otherwise consents,
be subject to the IP licence and option in favour of JCL

12 Finally, it is noted that employee matters are specifically addressed at Article 2.13 of the Agreement of Purchase and
Sale.

13 Although the outcome of this process does not result in any distribution to unsecured creditors, this does not give rise
to a valid reason to withhold court approval of these transactions. I am satisfied that the unsecured creditors have no
gconomic interest in the assets.

14 As previously indicated, the record supports the requested relief in all respects. Orders have been signed and issued in
the form requested.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2017 ONSC 2536
Ontario Superior Court of Justice

Maple Bank GmbH, Re
2017 CarswellOnt 6220, 2017 ONSC 2536, 278 A.C.W.S. (3d) 472, 47 C.B.R. (6th) 45
IN THE MATTER OF MAPLE BANK GmbH
IN THE MATTER OF THE WINDING-UP AND RESTRUCTURING ACT, R.8.C. 1985, C.W-11, AS AMENDED
IN THE MATTER OF THE BANK ACT, S.C. 1991, C.46, AS AMENDED
Geoffrey B. Morawetz R.5.J.

Heard: March 10, 2017
Judgment: April 27, 2017
Docket: CV-16-11290-00CL

Counsel: Alex MacFarlane, Robert Weir, Rachel Belanger, for KPMG Inc., in its capacity as the Liquidator of the Business
in Canada of Maple Bank GmbH and its Assets as defined under s. 618 of the Banlk Act

David Byers, for German Insolvency Administrator

Jonathan Wigley — Court Appointed Costs Counsel :

Jane Milbun, for Paul Lishman, Jeff Campbell and Cyrus Sekhia

Kimberley Boara Alexander, for Don Scott

Maurice Fleming, for Radius Financial

Kyla Maher, Erin Pleet, for Paul Lishman

Massimo Starnino, Megan Shortreed, for Employees

Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency
Related Abridgment Classifications

Bankruptcy and ingolvency
XVII Practice and procedure in courts
XVILS5 Orders
XVIL5.c Misceltaneous

Headnote -

Bankeuptey and insolveney - Practice and procedure in courts -— Orders — Miscellaneous

Tnterim distribution order — On winding up date of March 16, 2016, upon application of Attorney General of Canada,
couirt granted winding-up order pursuant to s. 10.1 of Winding-Up and Restructuring Act ("WURA”) — This was to wind up
business in Canada of German-owned bank, M Bank ("business™) and appoint K Irc. as liquidator of M Bank’s business and
assets (T branch assets”) as defined in s. 618 of Bank Act ~— K Inc. brought motion for interim distribution order —
Motion granted — Order was to authorize and direct K Inc. to make partial distribution to German Insolvency Administration
("GIA™) of portion of estimated surplus of funds realized by K Inc. from liquidation and/or sale of T branch assets and
business (“interim distribution™) on, or after March 10, 2017 ("interim distribution date”) — Interim distribution was
appropriate in context of these proceedings — No creditors of Toronto branch would suffer prejudice as result of interim
distribution, as T branch had significant surplus and K Inc. had calculated that it would be able to maintain adequate
reserves that would ultimately pay all proven claims and future potential claims — In these circumstances, there was no
principled basis on which to delay distribution of surplus to GIA, until such time as K Inc. resolved all outstanding claims
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against T branch — Indeed, it would have been inequitable to GIA to delay distribution — Superior Court of Justice has all
powers that are necessary to do justice between parties — Except where provided specifically to contrary, court’s jurisdiction
is unlimited and unrestricted in substantive law and civil matters — Estimated reserve being maintained by K Inc. provided
adequate security to ensure that all claims proved in winding-up could be paid — K Inc. had established reserve for benefit of
those who had unproven claims and future potential claims — It was reasonable in circumstances to deem that these claims
had been paid for purposes of section 158.1(2) of WURA, which thus enabled K Inc. to make interim distribution.

‘Table of Authorities

Cases considered by Geoffrey B. Morawetz R.S.J.:

Canada (Atiorney General) v. Confederation Life Insurance Co. (2002), 2002 CarswellOnt 3681, 39 C.B.R. (4th) 182,
46 C.CL.L (3d) 36, 32 B.L.R. (3d) 127 (Ont, S.C.F. [Commercial List]) — referred to

Canada (Attorney General) v. Relionce Insuremce Co. (2009), 2009 CarswellOnt 4250, 76 C.C.L.I. (4th) 282 {Ont.
S.C.J. [Commercial List]) — referred to

Canada (Attorney General} v. Reliance Insurance Co. (2015), 2015 ONSC 7489, 2015 CarswellOnt 18299, 57 C.CL.L
(5th) 323 (Ont. $.C.J. [Commercial List]} — referred to -

Canada Deposit Insurance Corp. v. Columbia Trust Co. (1987), 13 B.CLR. (2d) 79, 37 D.L.R. (4th) 378, 1987
CarswellBC 100 (B.C. 5.C.) —referred to

Coopérants, Société mutuelle d’assurance-vie c. Raymond, Chabot, Fafard, Gagnon Inc. (1996), 39 C.B.R. (3d) 253,
(sub nom. Dubois v. Coopérants (Les), Société mutuelle d’assurance-vie (Liquidation)) 196 N.R. 81, (fub nom.
Coopérants, Mutual Life Insurance Society (Liquidator af) v. Dubois) 133 D.LR. (4th) 643, (sub nom. Coopérants,
Mutual Life Insurance Society (Liquidator of) v. Dubois) [19961 1 S.C.R. 900, 1996 CarswellQue 369, 1996
CarswellQue 369F (5.C.C.) — referred to

InferTAN Canada Ltd, Re (2009), 2009 CarswellOnt 324, 49 CB.R. (5th} 232 (Ont. S.C.J. [Commercial List]) —
referred to

Kansa General International Insurance Co., Re (2002), 2002 CarswellQue 1462 (C.S. Que.) — referred to

Kitchener Frame Lid, Re (2012), 2012 ONSC 234, 2012 CarsweilOnt 1347, 86 CB.R. (5th) 274 (Ont. S.C.J.
[Commereial List]) — referred to

Ted Leroy Trucking Ltd, Re (2010), 2010 SCC 60, 2010 CarswelIBC 3419, 2010 CarsweliBC 3420, 12 B.C.L.R. (5th)
1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Century Services Inc. v. A.G.
of Canada) 2011 G.T.C. 2006 (Eng.), [20111 2 W.W.R. 383, 72 CB.R. (5th) 170, 409 N.R. 201, (sub nom. Ted LeRoy
Trucking Ltd, Re) 326 D.L.R. (4th) 577, (sub nom. Century Services Inc. v. Canada (4.G.)) |2010] 3 S.CR. 379, [2010]
G.S.T.C. 186, (sub nom. Leroy (Ted) Trucking Lid, Re) 296 B.C.A.C. 1, (sub nom. Leroy (Ted) Trucking Lid., Re) 503
W.A.C.1(S.C.C.)—referred to

Union of Canada Life Insurance, Re (2012), 2012 ONSC 957, 2012 CarswellOnt 4017, 8 C.C.L.L (5th) 305, 92 CB.R.
(5ih) 162 (Ont. S.C.J. [Commercial List]) — referred to

80 Wellesley St. East Ltd, v. Fundy Bay Builders Ltd. (1972), [1972] 2 O.R. 280, 25 D.L.R. (3d) 386, 1972 CarswellOnt
1010 (Ont. C.A.) — referred to

Statutes considered:

Bank Act, $.C. 1991, c. 46
Pt. XI1.1 [en. 1999, ¢. 28, s. 35(1)] — refeired to
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8. 2 “authorized foreign bank™ —- considersd
§. 618 — considered

Winding-up and Resiructuring Act, R.S.C. 1985, c. W-11
5. 10.1 [en. 1996, c. &, 5. 138] -— considered

5. 75 — considered
s. 77 — considered
s. 158.1 [en. 1999, c. 28, 5. 92] — considered

5. 158.1(2) [en. 1999, c. 28, 5. 92] — considered

MOTION brought by liquidator for interim distribution order.

Geaoffrey B. Morawelz R.8.J.:
1 OnMarch 10, 2017, this motion was granted with reasons to follow.,
2 These are the reasons.

3 OnMarch 16, 2016 (the “Winding-Up Date™) upon the application of the Aftorney General of Canada, the court granted
an order (the “Winding-Up Ordes™) pursuant to s. 10.1 of the Winding-Up and Restructuring Act, R.8.C. ("WURA™):

(i) winding-up the business (the “Business™) in Canada of Maple Bank GmbH ("Maple Bank™); and

(i) appointing KPMG Inc. (the “Liquidator”) as the Liguidator of the Business and the assets (as defined in section 618
of the Bank Act) of Maple Bank (the “Toronto Branch Assets™).

4 The Liquidator brought this motion for an order (the “Interim Distribution Order”) authorizing and directing the
Liquidator to make a partial distribution to the Germarn Insolvency Administration (the “GIA™) of a portion of the estimated
surplus of funds, which have been realized by the Liquidator from the liquidation and/or sale of the Toronto Branch Assets
and the Business (the “Interim Distribution”) on, or after March 10, 2017 (the “Interim Distribution Date”).

5  Maple Bark is a Canadian owned German Bank, and an authorized foreign bank in Canada under s. 2 and Part XILI of
the Bank Aet (an “Authorized Foreign Bank™). In Germany, Maple Bank is subject to regulation by the Federal Financial
Supervisory Authority Service. As an Authorized Foreign Bank, Maple Bank was regulated with respect to its Business i
Canada (the “Toronto Branch”} by the Office of the Superintendent of Financial Institutions ("OSFI”).

6  In February 2016, the emergence of significant German tax claims led to the appointment of the GIA over Maple Bauk,
which appointment led OSFI fo request that the Attorney General of Canada obtain the Winding-Up Order in respect of the
Business of the Toronto Branch Assets (the “Winding-Up Proceedings™).

7  Since the Winding-Up Date, the Liquidator has worked to liguidate the Toronto Branch Assets and wind-up the Toronto
Branch.

8  The realization process for all of the Toronto Branch assets is essentially complete and the Liquidator has approximately
$820.1 million available to satisfy outstanding claims.

9 On June 8, 2016, the cowrt issued a claims procedure order (the “Claiins Procedure Order”), in order to facilitate a
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out in sections 625 and 627 of the Bank Act.

Distribution and Release of Surplus Assets

(2) Any assets that remain after payment of the claims referred to in paragraphs (1)(a) to (c) are to be applied firstly in
payment of interest from the commencement of the winding-up at the rate of five per cent per annum on all claims
proved in the winding-up and according to their priority. The liquidator may, with the approval of the court, release to
the authorized foreign bank any assets remaining after payment of the interest.

29  The Liquidator submits that section 158.1 is not a bar to an interim distribution of surplus to an Authorized Foreign
Bank where sufficient reserves are established to ensure that all priority amounts will be paid in due course.

30 Counsel to the Liquidator submits that federal insolvency law statutes are complementary and operate in tandem and
further, that the court has long recognized that in dealing with insolvency legislation, a technical interpretation should not be
applied. Rather, insolvency legislation needs to be given a broad, flexible and purposive interpretation. In support of these
propositions, counsel cites: Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (8.C.C.); Union of Canada Life Insurance, Re, 2012
ONSC 957 (Ont. S.C.J. [Commercial List]); Kansa General International Insurance Co., Re, [2002] Q.J. No. 1732 (C.S.
Que.); and Kitchener Frame Lid., Re, 2012 ONSC 234 (Ont. S.C.J. [Commercial List]).

31  Counsel then submitted that an interpretation of section 158.1(2) that would serve as a temporal bar to an interim
distribution of surplus to an Authorized Foreign Bank where sufficient reserves have been established to satisfy the Priority
Amounts, solely on the basis that the Priority Amounts have not yet been paid out, would be: (i) overly technical and strict;
and (ii) where an Authorized Foreign Bank is in liquidation i the jurisdiction of its head office, contrary to the recognized
policy of this court to, where possible, assist with and accommodate insolvency proceedings in a foreign jurisdiction, in order
to maximize value for the benefit of all creditors.

32 Counsel to the Liquidator further submits that in determining whether or not to approve the Interim Distribution, the
Court should focus on whether or not the creditors of the Toronto Branch would be prejudiced by the Interim Distribution.
The Liquidator proposes to maintain the Estimated Reserve to cover Unproven Claims, Future Potential Claims, interest on
Unproven Claims and Future Claims at five percent per annum, as well as costs to administer the Toronto Branch
Liquidation.

33 The Liquidator is of the view that the Interim Distribution will not prejudice the Toronto Branch’s creditors, but the
failure to approve the Interim Distribution would expose creditors in Germany to delay and to considerable foreign
exchange risks on the amounts that would eventually be distributed to them.

34 1 am satisfied that the Interim Distribution is appropriate in the context of these proceedings. I am satisfied that no
creditors of the Toronto Branch will suffer prejudice as a result of the Interim Distribution, as the Toronto Branch has a
significant surplus and the Liquidator has calculated that it will be able to maintain adequate reserves which will ultimately
pay all Proven Claims and Future Potential Claims.

35  Inthese circumstances, there is no principled basis on which to delay the distribution of the surplus to the GIA, until
such time as the Liquidator resolves all outstanding claims against the Toronto Branch. Indeed, it would be inequitable to the
GTA to delay the distribution.

36  As a Superior Cowrt of general jurisdiction, the Superior Court of Justice has all the powers that are necessary to do
justice between the parties. Except where provided specifically to the confrary, the court’s jurisdiction is unlimited and
unrestricted in substantive law and civil matters (see: 80 Wellesley St. East Ltd. v. Fundy Bay Builders Ltd., [1972] O.]. No.
1713 (Ont. C.A.) and InterTAN Canada Ltd.,, Re, [2009] O.J. No. 293, 174 A.C.W.S. (3d) 617 (Ont. S.C.J. [Commercial
List])).

37  In this case, the Estimated Reserve being maintained by the Liquidator provides adequate security to ensure that all
claims proved in the Winding-Up can be paid. The Liquidator has established the reserve for the benefit of those who have
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2011 MB(QB 305
Manitoba Court of Queen’s Bench

Manitoba (Securities Commission) v. Crocus Investment Fund
2011 CarswellMan 731, 2011 MBQB 305, 212 A.C.W.S. (3d) 112, 88 C.B.R. (5th) 295

Application under section 27 of the Securities Act, C.C.S.M., ¢. S50 and Queen’s
Bench Rule 14. 05(2)(b)

The Manitoba Securities Commission (applicant) and Crocus Investment Fund (respondent)
McCawley J.

Judgment: December 12, 2011
Docket: Winnipeg Centre CI 05-01-43350

Counsel: Dave G. Hill, Karen R. Wittman for Deloitte Touche Inc., Receiver and Manager, for Crocus Investment Fund
Kenneth A. Filkow, Q.C., Diane M. Stasiuk for Charles Curtis, Peter Olfert, Diane Beresford, Waldron (Wally) Fox-Decent,
Iea Baturin, Albert Beal, Sylvia Farley, Hugh Eliasson, Johkn Clarkson, Robert Hilliard

Ted E. Bock for Robert Ziegler

Jeffrey A. Baigrie for Ron Waugh

Sub;'ect; Corporate and Commercial; Insolvency; Secutities
Related Abridgment Classifications

Debtors and creditors
VII Receivers
VIL6 Conduet and Hability of receiver
V1iL.6.a General conduct of receiver

Headnote

Debtors and creditors - Receivers — Conduct and liability of receiver -— General conduct of receiver

Receiver and maBager of investment fund brought motion for order dispensing with service of notice of motion and
authorizing receiver to make second interim distribution of proceeds among certain shareholders — Motion granted — As
result of settlement agreement between securities commission and former directors of investment fund, eight of ten directors
were not required to make any financial payment and $3 million holdback was no longer required — Counsel for remaining
two directors agreed to reduction in amount of holdback subject-to suggested time limit — Investment fund was not
insolvent and continued to carry on business, and receiver realized substantial proceeds for shareholders — Receiver was in
position to distribute $9 million without compromising ability of investment fund to pay any legitimate claims for
indemnification which might be brought in future — Service of notice of motion was ordered dispensed with, and receiver
was authorized to make second interim distribution of $9 million of proceeds of receivership according to formula it
presented to court — $1 million was ordered set aside as holdback for any claim for indemnification.

Table of Authorities

Statutes considered:

Securities Act, R.S.M. 1988, ¢, S50
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5. 28(1) — referred to
s. 148.1(1) [en. 2001, ¢. 26, s. 64] — referred to
5. 148.2(2) [en. 2002, ¢, 32, 5. 6] — referred to

5. 154 —referred to

MOTION by receiver and manager of investment fumd for order dispensing with service of notice of motion and authorizing
receiver to malke second interin distribution of proceeds among certain shareholders.

McCawley J.:

[ On June 30, 2011, Deloitte & Touche Inc., as Receiver and Manager of the respondent, Crocus Investment Fund,
brought a motion for an order:
(a) dispensing with service of the Notice of Motion and Motion Record on any other interested party other than
those parties served;

(b) authorizing and directing the Receiver to make a second interim distribution of the proceeds of the within
receivership amongst Class A and Class I shareholders in accordance with the following formula:
Individual sharcholder’s share = Distributable amount Total number of Class A Number of shares held by a
and Class { shares shareholder

(c) such further and other relief as this Honourable Court may deem just.

2 As the matter was contested, it was put over to July 7, 2011, for counsel to make their submissions. One of the issues in.
contention was the amount of the second interim distribution and, more particularly, whether the Receiver was obligated to

hold back $3 million dollars pursuant to a Release Agreement dated May 8, 2009. That agreement provided for a $3 million -
dollar holdback which was intended to address potential indemnity claims including, among others, indemnity claims of a

director which may result from certain proceedings of the Manitoba Securities Commnission ("MSC”) against them.

3 The Receiver argued that it was no longer obligated to maintain this holdback whereas counsel for the directors tock
the position that it was.

4 The Release contemplated that the $3 million dollar holdback could be reduced through negotiation and agreement
between the parties failing which the Receiver would be at liberty to apply to the court. As it was apparent that little, if any,
discussions had taken place among the parties and there was some uncertainty as to the basis on which the Receiver was
advancing this position, the court directed that the parties meet over the summer months in an attempt to see if the matter
conld be resolved. Not only was no agreement reached, but it appeared that a meeting could not be arranged with all of the
parties and the matter was set down for hearing on September 16, 2011. That date were adjourned by consent to October 17,
2011, when the parties once again came before the court.

5 At that time, the court was advised that since filing Receiver’s Report No. 13 in June 2011, more monies had become
available for distribution. Rather than the $7.9 million dollars recommended previously, the Receiver indicated it was now
recommending a distribution of $9 million dollars. Once again, the Receiver took the position that no holdback was
necessary, but in the alternative argued that, if the court felt otherwise, any amount set should be nominal,

6  The court was advised of another significant change which had occurred the previous day. A Settlement Agreement had
been put forward for approval by the MSC as between it and eight former Crocus directors (Charles Curtis, Peter Olfert,
Diane Beresford, Waldron (Wally) Fox-Decent, Lea Baturin, Albert Beal, Sylvia Farley and Robert Hilliard). All agreed that
if the MSC’s approval was forthcoming it would have a significant impact on the matters before the court. Accordingly, after
hearing further submissions, the matter was adjourned sine die, it being anticipated that a decision from the MSC would be
available within a couple of weeks.
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7 By letter dated October 25, 2011, counsel for the MSC wrote to advise that the Settlement Agreement had been
approved and further, that the Order of the MSC giving effect to the Settlement Agreement did not contain any assessments
of costs, administrative penalties or orders of compensation for financial loss against any of the settling directors.

8  The court was further advised that the MSC proceedings remained outstanding against Robert Ziegler and Ron Waugh
and that an initial organizational meeting was scheduled for November 2, 2011,

9  Given that counsel had already had two opportunities to make submissions conceming the proposed second interim
distribution and holdback, the court wrote to them asking for clarification of their respective positions by letter in light of
the settlement. Responses were received ftom all counsel up to and including October 28, 2011, It should be noted that the
court also had before it correspondence from five shareholders of Crocus.

10  In its correspondence, the Receiver continued to maintain the position that the Directors were no longer entitled to the
$3 million dollar holdback, but if the court decided to order a holdback, as it was agreed it could do, the amount should be
significantly reduced. Counsel for the Receiver also argued that, as far as they were aware, Mr. Waugh has an indemnity
through the provincial government which appeinted him as a director of Crocus and, accordingly, there was 110 need for
Crocus to maintain a second indemnity on his behaif. In my view, this fact (if indeed it is one) has no bearing on the issue of
the aimount of a second interim distribution or the amount of holdback. Even if there is a double indemnity, there may be
an issue in future as to which indemnity should be called upon first. That is not a concern at the present time.

11  Tnsofar as Mr. Ziegler is concerned, the Receiver suggested that $187,500.00 would be an appropriate amount based
on his proportionate share of the original $3 million dollar holdback.

12 Counsel for Mr. Wangh and Mr. Ziegler both argued that, given the potential exposure to costs, penalties, settlements
and judgments, including an administrative penalty of up to $100,000.00 under s. 148.1(1} of The Securities Act, C.C.S.M,, c.
$50; a potential compensation order of up to $250,000.00 per claimant under s. 148.2(2); an order for payment of the costs of
and incidental to the MSC proceedings under s. 154; a potential order of costs of an investigation under s. 28(1); legal costs
incurred in resisting and/or defending any “Independent Claims™ as defined in the Release; and the cost of any amounts,
judgments, fines or settlements arising out of such independent claims, $500,000.00 should be held back on account of each
of their clients for a total of $1 million dollars. It further was suggested this amount be held for a period to expire one year
and one day after the disposition of the MSC proceedings and any appeals therefrom.

13 As aresult of the settlement with the MSC, it was clear that eight of the ten directors subject to those proceedings will
not be required to make any financial payment in respect of them. Although there appears to be some confusion as into what
category some legal fees may fall, there was agreement that the $3 million doflar holdback is no longer required.

14 Counsel for the settling directors advised that they also represent two other former directors, John Clarkson and Hugh
Eliasson, who were named defendants in the now settled class action. They were not named in the Statement of Allegations
by the MSC. As with the others, they are entitled to claim indemnities from Crocus if an Independent Claim is advanced
against them. Accordingly, it was submitted that $1,250,000.00 be held back for these 10 directors, again for & period to
expire one year and one day after the disposition of the MSC proceedings and any appeals therefrom.

15  In his letter to the court, counsel for the MSC indicated that, should the MSC be successful in the proceedings against
M. Ziegler and Mr. Waugh, it will be seeking costs and administrative penalties, in addition to a removal of exemptions and
other remedies that might be available,

16  The letter further indicated that no claims for compensation for financial loss have been received to date. In counsel’s
view, it is unlikely that such claims will be pursued in light of the outcome of the class action lawsuit, and I agres that is
likely the case.

17 Counsel for the MSC went on to state that, in the event the proceedings against Mr. Ziegler and Mr. Waugh by the
MSC are successful, the MSC will be taking a position concerning their claim for indemnity as against Crocus for any costs
or administrative penalties in light of any findings made by the MSC panel hearing the matter.
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18 Although a considerable amount of time was spent on whether the Receiver’s obligation to maintain the $3 million
holdback ended as of December 31, 2010, in my view it is not necessary to decide the issue. A settlement has been reached
with eight of the ten former directors of Crocus named in the MSC proceedings with no financial penalties imposed. Counsel
for the remaining two directors have agreed to a reduction in the amount of the holdback subject to a suggested time limit;
and all agree the court is free to make whatever order makes sense in all the circumstances in any event.

19 It should also be observed that whatever interpretation might be placed on the terms of the Release, the former officers
and directors of Crocus are entitled to bring any claim for indemnification to which they may be legally entitled. The validity
of any such claims is a matter for another day.

20  One of the unique characteristics of this receivership is that Crocus is not insolvent and continues to carry on business
and realize substantial proceeds for its shareholders. Financial information before the court indicates that as of September 30,
2011 (the end of the third fiscal quarter), Crocus had $16.3 million dollars in investments and cash equivalents with accounts
receivable of $3.8 million dollars and a net carrying value of $9.8 million. Since its appointment in June 2005, some six and a
helf years ago, the Receiver has realized proceeds of $537.7 million dollars on investments with a book value of about $54.5
million dollars representing a recovery in excess of 100%. A further report will be out at the end of this year.

21  Not insignificantly, between the Receiver’s first court appearance at the end of June 2011 and its later appearance in
October 2011, the amount which the Receiver was recommending be distributed increased from $7.9 million dollars to $9
million dollars, because of the financial viability of Crocus.

22 The Receiver says that the amount of holdback suggested by counsel for the directors is unnecessary and that
anyway, other money is available, if needed. In my experience, the Receiver has been conservative in its estimation as to
what can be paid out, an approach that is appropriate in the circumstances given the difficulty of valuing a contingency. On
the other hand, its initial argument, based on the wording of the Release and advanced prior to the settlement of the MSC
proceedings, left many discomfited and raised a concern among the former directors about the Receiver’s general approach to
Crocus’ indemnification obligations. When all is said and done, however, I am satisfied on the basis of the information before
me that the Receiver is in a position to distribute $9 million dollars as it has requested approval to do without compromising
the ability of Crocus to pay any legitimate claims for indemnification which may be brought in future.

23 Itherefore order that:
(a) service of the Notice of Motion and Motion Record on any other interested party other than those parties served
be dispensed with;

(b) the Receiver is authorized and directed to make a second interim distribution of $9 million dollars of the
proceeds of the within receivership amongst Class A and Class I shareholders in accordance with the following
formula:
Individual shareholder’s share = Distributable amount Total nuinber of Class A Number of shares held by a
and Class I shares shareholder

(c) $1 million dollars be set aside as a holdback, for any claim for indemnification as contemplated by the Release
Agreement dated May 8, 2009, to expire one year and one day after the disposition of the MSC proceedings and
any appeals therefrom.

Motion granted.
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42,113 AC.W.S, (3d) 36,18 CP.R. (4th) 1,20 C.2.C. (5th) 1, 211 D.L.R. {(4th) 193, 223 F.T.R. 137 (hote), 287 N.R.
203, 40 Admin, LR. (3d) 1, 44 CELR. (.5 161,93 CR.R. (2d) 219, J.E, 2002-803, REJB 2002-30902

Atomic Energy of Canada Limited, Appellant v. Sierra Club of Canada,
Respondent and The Minister of Finance of Canada, the Minister of Foreign
Affairs of Canada, the Minister of International Trade of Canada and the Attorney
General of Canada, Respondents

MeLachlin C.J.C., Gonthier, Iacobucei, Bastarache, Binnfe, Arbour, LeBel JJ.

Heard: November 6, 2001
Judgment: Aprif 26, 2002
Docket: 28020

Proceedings: reversing (2000, 2000 CarswellNat 970, (sub nom. Atomic Energy of Canada Ltd. v. Sietra Club of Canada)
187 DLR. (4th) 231,256 N.R. 1, 24 Admin, LR. (3d) 1, [2000] 4 F.C. 426, 182 F.T.R. 284 (note), 2000 CarswellNat 3271,
[2000] F.C.J. No. 732 (Fed. C.A.); affirming (1999), 1999 CarswellNat 2187, [2000] 2 F.C. 400, 1999 CarswellNat 3038,
179 F.T.R. 283, [1999] F.C.J. No. 1633 (Fed. T.D.)

Counsel: J. Brett Ledger and Peter Chapin, for appellant

Timothy J. Howard and Franklin S. Gertler, for respondent Sietra Club of Canada

Groham Gavton, Q.C., and J. Sanderson Graham, for respondents Minister of Finance of Canada, Minister of Foreign Afikirs
of Canada, Minister of International Trade of Canada, and Atforney CGeneral of Canada

Subject: Tntellectual Property; Propetty; Civil Practice and Procedure; Bvidence; Eavironmental
Related Abridgment Classifications

Civil practice and procedure
K1 Discovery
K11.2 Discovery of dogumerits
X112 h Privileged document
K112 h.xiii Miscellansous

Civil practics and procedare
X Discovery
XILA Fxamination for discovery
Xil.4.h Range of examination
X4 hix Privilege
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X114 hix.F Miscellaneous

Evidence
VII Documentary evidence
VIL.5 Privilege as to documents
VIL5.4 Crown privilege

Headnote e

Bvidence - Documentary evidence — Privilege as to doctnents — Miscellzneous documents

Confidentiality order was necessary in. this case because disclosure of confidential documents would impose serious risk on
important commercial interest of Crown corp oration and there were no reasonable alternative measures fo granting of order
— Confidentiality order would have substantial salutary effects ofi Crown. corporation’s right to fair frial and on freedor of
expression — Deleterions effects of confidentiality order on open sourt principle and fresdom of expression would be
minimal — Salutary effects of order outweighed deleterious effects — Canadian Bnvitormental Assessment Act, 8.C. 1992,
6. 37, 5 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R, 151, 312,

Practice ~— Discovery — Discovery of documents -— Privileged document — Miscellanecus privileges

Confidentiality order was necessary in this case becanse disclosure of confidéntial decuments would impose serious risk on
important commercial interest of Crown corporation and there were no reasonable alternative measures to granting of order
— Confidentiality order would have substantial salutary effects on Crown corporation’s right to fair frial and on freedom cf
expression —— Deleterions sffects of confidentiality order on open court principle and fresdom of expression would be
minimal — Salutary effects of order outweighed deleterions effects — Canadian Environmental Assessment Act, 5.C. 1992,
¢, 37, 8, 5(1)(b) — Fedetal Court Rules, 1998, SOR/28-106, R. 151, 312.

Practice -~ Discovety — Examination for discovery — Range of examination — Privilege — Miscellaneous privileges
Confidentiaitty order wes necessary in this case because disclosure of confidential documents would impose serious risk on
fmportant commmercial interest of Crown corporation and there were no reasonable aliernative measures to granting of order
_Confidentiality order would have substantial selutary effects on Crown corporation’s right fo fair ial and on freedom of
expression — Deleterious effects of confidentiality order on open court principle and freedom of expression. would be
minimal — Salutary effects of order outweighed deleterious effects — Canadian Environmental Assessment Act, S.C, 1992,
¢ 37, 8. 5(1)(b) — Rederal Court Rules, 1998, SOR/98-106, R. 151, 512.

Pretve - Prouve documentaire - Confidentialité en e qui concerne les documents — Documents divers

Ordonnanee de confidentialité était nécessaire parce que Ja divulgation des documents confidentiels menacerait gravement
Pintérét commercial important de la société d'fitat et parce quil n’y avait aucune aufte option raisonnzble que celle
daccorder Pordonnance — Ordennance de confidentiatité aurait des effets bénéfiques considérables sur e droit de la socidte
d’ftat & un procds équitable of & la libert d’expression — Ordonnance de confidentialité n’aurait que des sffets
préjudiciables minimes sur le principe de 1z publicité des débats of sur la liberté d’expression — Bffets bénéfiques de

TPordonnance I’emportaient sur ses effets préfudiciebles — Loi canadienne st Pévaluation environnementale, L.C, 1992, c.
37, art, 5{1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, 1. 151, 312.

Procédurs — Communication de la preuve — Communication des documents — Documents confidentiels — Divers types
de confidentialitd ‘

Ordonnance de confidentialité étatt nécessaite parce que la divilgation des documents confidentiels menaceraif gravement
Iimtérét cormmercial fmportant de la société d'Btat et parce qu'il n'y avait aucune auire option raisonuable que celle
& nccorder Tordonnance — Ordonnance de confidentialits aurait des effits bénéfigues considérables sar Ie droit de la socists
&Ftat & un proces Squitable et & la Hberté d’expression — Ordonmance de confidentialité n’aurait que des effels
préjudiciables minimes sur le principe de Ia publicité des débats et sur la liberts dexpression — Effets bénéfiques de
Y'ordonnance Pemportaient sur ses effels préjudiciables _T.0i canadienne sutr Pévaluation envitonnementals, L.C. 1992, c.
37, art. 5(13b) — Reégles de la Cour fédérale, 1993, DORS/98-106, r. 151, 312,

Procédure ~ Communication de Ia preuve — Infetrogatolre préalable — Etendue de Pinterrogatoire — Confidentialité —
Divers types de confidentialité
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Ordonnance ds confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait gravement
I’intérst commercial important de la société d"Btat et parce quil o’y avait aucune autre option raisonnable que celle
d*accorder Pordomuence — Ordomance de confidentialité aurait des effets bénéfiqnes considérables sur le droit de la scciété
dBtat 3 un procds &quitable of A la Hberté d’expression —— Ordermance de confidentialité n’aurait que des effets
préjudiciables minimes sur le principe de la publicité des débats et sur la Hberté d’expression — Effets béndfiques de

P ordonnance Iemportaient sur ses effets préjudiciables — Lol canadienne sur I’évaluation envitonnementale, L.C, 1992, ¢
37, att, 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, 1. 151, 3 12,

The federal government provided a Crown corporation with a $1.5 billion loan for the construction and sale of two CANDU
nuclear reactors to China, An envircnmental organization sought judicial review of that decision, maintaining that the
anfhorization of financial assistance triggered 8. 5(1)(b) of the Canadian Environmental Assessment Act. The Crown
corporation was au intervenor with the rights of a party in the application for judicial review. The Crown corporation filed an
affidavit by a senior managet referring to and summarizing confidential documents, Before cross-examining the senior
managet, the environmental organization applied for production of fhe documents, Afier receiving authorization from the
Chinese authorities fo disclose the documents on the condition that they be protected by a confidentiality order, the Crown
corporation sought to introduce the documerts under R, 312 of the Federal Court Rules, 1998 and requested a confidentiality
order, The confidentiality order wotld maks the documents available only to the parties and the comrt but wonld not restrict
public access to the proceedmgs. :

'The trial judge refused to grant the order and ordered the Crown corporation to file the documents in their carrent form, ot in
an edited version if it chose to do so. The Crown corporation appealed under R. 151 ofthe F7 ederal Court Rules, 1998 and the
environmentsl organization cross-appealed under R. 312, The majority of the Federal Court of Appeal dismissed the appeal
and the cross-appeal. The confidentiality order would have been granted by the dissenting judge. The Crown corporation
appealed.

Held: The appsal was allowed.

Publication bans and confidentiality orders, in the context of judicial proceedings, are stmilar. The analytical approach {o the
exercise of discretion under . 151 should echo the underlying principles set out in Dagendis v. Canadian Broadeasting
Corp., [1994] 3 8.C.R. 835 (S.C.C). A confideniiality order under R. 151 should be grapted in only two circumstances, when
an order is needed to prevent serious tisk to an fuportant interest, including a commerciz] interest, in the context of litigation
because teasonable alternative measures will not prevent the risk, and when the salutary effocts of the confidentialify order,
including the effects on the tight of civil litigants to a fair frial, outweigh its deleterious effects, including the effects on the
right to fres oxpression, which Includes public interest in open and accessible court proceedings.

The alternatives to the confidentiality order saggested by the Trial Division and Court of Appeal were problematic.
FExpunging the documents would be a virtually unworkable and ineffective solution. Providing summaries was not &
reasonable afternative measure to having the undeslying documents avajlzble to the parties. The confidendiality order was
necessary in that disclosure of the documents would impose a serious 1igk on an important commercial interest of the Crown.
cotporation, end thers wete no reasonable alfernative measures to granting the crder.

The confidentiality order would have substantial salutary effects on the Crown corporation’s right to a fair trial and on
freedom of expression. The deleterious effects of the confidentiality order on the open court principle and freedom of
sxpression would be minimal, If the order was not granted and In the cowrse of the judicial review application the Crown
corperation was not required to mount a defence under the Canadian Environmental Assessment Act, i was possible that the
Crown corporation. would suffer the harm of having disclosed confidential nformation In breach of its obligations with no
corresponding benefit to the right of the public fo freedom of expression. The salutary effects of the order outweighed the
deleterions effects.

Le gouvernement fédéral a fait un prét de 'ordre de 1,5 milliards de dollar en rapport avec la construction ¢t la vente pat uns
socidtd dBtat de dewx réactewrs nucléaires CANDU & la Chize, Un organisme environnemental a sollicité le conirole
sudiciaire de cefte décision, soufenant que cetic atorisation d’aide financiére avait déclenché I’ application de Part. 5(1)b) de
Ia Lol canadienne sur évaluation environnementale. L sociéis &Ftat ctalt intervenante an débat ef elle avait regu les droits
de partie dans la demande de conirle judiciafre. Elle a déposé I'affidavit d’un cadre supérieur dans lequel ce dernier fajsait
ré&férencs A cortaing documents confidentiels et en fajsait Is résmmé, L organisme environnemental a demandé la production
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dealt with an appeal from the trial judge’s order excluding the public from the portion of a senteficing proceeding for sexual
assanlt and sexmal inferference dealing with the specific acts committed by the accused on the basis that it would avoid
“undne hardship” to both the victims and the accused.

42 T.a Forest J. found that s: 486(1) was a resiriction on the s. 2(b) right fo freedont of expression in that it provided a
- “discretionary bar on public and media access to the courts™: New Brunswick, supra, at para. 33; however, lie found this
infringement to be justifiedunder s. 1 provided that the discretion was exercised in accordance with the. Charter, Thus, the
approach taken by La Forest I. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code, closely mirrors
the Dagenais cammon law test: -

(=) the judge must consider the available options and consider whether there are any other reasonable and effective
alternatives available;

(b) the judge must consider whether thie order is limited as mueh as possible; and

(c) the judge must weigh the importance of the objeatives of the particular order and its probable effects against the
importance of openness and the particular expression that will be limited in order to ensure that the positive and
negative effscts of the order are proportionate.

T applying 'this test to the facts of the case, La Forest J. found that the evidence of the potential undue hardship consisted
mainly in the Crown’s submission, that the evidence was of & “delicate natore” and that this was insufficient to override the
infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court’s common law Jurisdiction in R. v.
Mentuck, 2001 SCC 76 (8.C.C.), and its companion case-R. w E. (ON), 2001 SCC 77 (8.C.C.). In Mentuck, the Crown
mipved for a publication ban to protect the identity of undercover police officers and operational methods employed by the
officers in their investigation of the accused. The aceused opposed the motion as an infringement of his right to a fair-and
public heating under s. 11(d) of the Charter. The order was also opposed by two intervening newspapers as an infringement
of their right to freedom of expression.

44  The Courtnoted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and the right
to a fair trial of the accused on the dther, in the case before it, both the right of the accused to & fair and public hearing, and
freedom of expression weighed in faveur of denying the publication ban. These rights were balanced against interests relating
1o the proper administration of justice, in particular, protecting the safety of potice officers and preserving the efficacy of
undercover police eperations. '

45  Tn spite of this distinction, the Court noted that underlying tlie approach taken in both Dagenais and New Brusiswicl
was the godl of ensuring thatthe judicial discretion to order publication bans is subject to no lower a standard of compliance
with the Charter than legislative enactment. This goal is furthered by incorporating the essence of s. 1 of the Charter and the
Qukes test into the publication ban fest. Since this same goal applied i the case before it, the Court adopted a similar
approach to fhat taken in Dagenais, but broadened the Dagenais test (which dealt specifically with the right of an accused to
a fait trial) such that it could guide the exercise of judicial discretion where a publication ban is requested in order to preserve
amy fnpoitant aspect of the proper administration of justice. At para. 32, the Court reformulated the test as follows:

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of justice because
reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the
parties and the public, including the effects on the right to free expression, the right of the accused to a fair and
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public trial, and the efficacy of the administration of justice.

46  The Court emphasized that under the first branch of the test, thres important elements were subsumed under the
“ncessity” branch. First, the risk in question must be a serious risk well-grounded in the evidence. Second, the phrase
“proper administration of justice” must be carefully interpreted so as not to allow the concealment of an excessive amount of
information. Third, the test requires the judge ordering the ban to consider not only whether reasonable alternatives are
available, but also to restrict the ban as far as possible without sacrificing the prevention of the risk.

47 Atpara. 31, the Couit also made the important observation that the proper administration of justice will not necessarily
ifvolve Charter rights, and that the ability to invoke the- Charter is not a necessary condition for a publication ban to be
granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in the interests of the
administration of justice, which encompass more than fair trial rights. As the test is intended to “reflect . . . the substance
of the Ogles test”, we cannot require that Churter vights be the only legitimate objective of such orders any more than
we require that govermment action or legislation in violation of the Charter be justified exclusively by the pursuit of
another Charter right. [Emphasis added.]

The. Court also anticipated that, in appropiiate citcuinstances, the Dagenais frameworl conld be expanded even further in
order to address requests for publication bans where interests other thian the administration of justice were involved.

48 Mentuckis illustrative of the flexibility of the Dagenais apptoach. Since its basic purpose is to ensure that the judicial
discretion to deny public access to the courts is exercised in docordance with Charfer principles, in my view, the Dagenais
model can and should be adapfed to the situation in the case at har where the central issue is whether judicial discretion
should be exercised so as to exclude confidéntial information from a public proceeding. As in Dagenais, New Brunswick and
Mentuck, granting the confidentiality order will have a negative effect on the Charter right to freedom of expression, as well
as ‘the principle of open. and accessible cowt proceedings, and, as in those cases, courts must ensure that the discretion to
grant the order is exercised in accordance with Charter principles. However, in prder to adapt the test to the context of this
case, it is first necessary to determine the patl icular rights and interests engaged by this application.

(2) The Rights and Interesis of the Partics

49  The imimediate purpose for AECL’s confidentiality request relates to ifs commercial interests. The information in
question is the property of the Chiniese authorities. If the appellant were to disclose the Confidentizl Documents, it would be
in breach of its contiéictual abligations and suffer a risk of harm to its competitive pasition. This is clear from the findings of
fact of the motions judge that AECI. was bound by its commereial interests and its customer’s property rights not to disclose
the information (pata. 27), and that such disclosure could hamm the appellant’s commercial interests (para. 23).

50 Aside froin this direct commercial interest, if the confidentiality order is denied, then i order to protect its commercial
inferesfs, the appéllait will have fo withhold the documents. This raises the important matter of the litigation context in which
the order is saught. As both the motions judge and the Federal Court of Appeal found that the information contained in the
Confidential Doctiménts was relevant to defences available under the CEAA, the inability to present this information hinders
fhe appellant’s capacity to niake full answer and defence or, expressed more generally, the appellant’s right, as a eivil litigant,
to present ifs case. In that sense, preventing the appellant from: disclosing these documents on a canfidential basis infringes is
right to a fair trial. Although in the context of a civil proceeding this does not engage a Charfer tight, the right to a fair trial
generally can be viewed as a fandamental principle of justice: M. (4)v. Ryan, 11997] 1 8.CR. 157 (8.C.C.), at para. 84, per
L Henrenx-Dubé J. (dissenting, but not on that poiiit). Although this fair trial right is directly relevant to the appellant, there
is also a general public interest in protecting the right fo a fuir trial. Indeed, as a geéneral proposition, ail disputes in the courts
should be decided nnder a fair trial standard. The legitimacy of the jndicial process alone demands ag fuch. Similarly, courts
have an interest in having all rélevant evidence before them in order to ensure that justice is done.
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Corporation made plan of amangement under Canada Business Corporations Act — Court gpproved sale of most of
dorporation’s assets to joint venture — Monitor’s fixst report was ordered sealed wmtil sale was completed — Completion
ovetrred much emler than expected — Cotporation meanwhils was atfempting to sell remaining asseis and wished to keep
eatlier bids confidential — Joinf venture wanted information to gain advantage i bidding for remaining assets —
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commercial fnferest in selling its remaining assets — Bxtending order would not have substential defrimental effect on core
values of freedom of expression.
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CaswellNS 21, 26 C.R: (3d) 193, 96 AT.R. 609, 132 D.L.R. (3d) 385, (sub nom. Nova Scotia (dttorney General) v.
Macliyre) 65 C.C.C. (2d) 129, 1982 CarswelINS 110 (8.C.C.)— considered

Sierra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atoniic Energy of Canada Ltd.
v. Sierra Club of Caniida) 18 CP.R. (4th) 1, 44 CELR. (N.S.) 161, (sub nom. Atonic Energy of Canadd Ltd. v. Sierra
Club of Canada) 211 DLR, (4th) 193, 223 BT.R. 137 (uote), 20 C.P.C. (5th) 1, 40 Admin. LR. (3d) 1,2002 SCC 41,
2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 93
CRR. (2d) 219, [2002] 2 S.CR, 522 (8.C.C.)— considered. '

887574 Ontario Inc. v. Pizza Pizza Ltd. (1994), 35 CP.C. (3d) 323, 23 B.L.-R. (2d) 239, 1994 CarswellOnt 1214 (Ont.
Gen, Div. [Commercial List]) — considered

Statutes considered:

Canada Business Corporations Act, R.8.C. 1985, c. C-44
§. 192 — referred to

Conadign Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(UK.),1982,¢c. 11
8. 2(b) —referred to

Courts of Justice Act, B.S.0. 1990, c. C.43
s. 137 — considered

MOTION by corporation for order extending sealing order made in court approved sale of assets.

Newbonld J.:

1  Look Communications Inc.(Look) moves for an order extending a sealing order under which bids made in a court
approved sales process were sealed. The order is opposed by Timkshuk Wireless Partnership which is a joint venfure between
Rogets Cormunications Inc, and Bell Canada,

Circiimstances of Sealing Order

2 OnDecember I, 2008, Look was authorized by Pepall T. to conduct a special shareholdér’s meeting to pass resefutions
(i) authorizing Look to establish a sales process for the sale of all or substantially all of its assets and to seel an order
approving the sales process, and (i) authorizing aplan of arrangement under section 192 0f the CBCA which corteniplated
the sale of afl or substantially all of Look’s assets. The shareholders voted in favour of both 4 sales protess and the

arrangemet,

3 OnJanuary 21, 2009, Look obtained an order appr.n'vmgﬂle sales process and Grant Thornton Limited was appointed as
Menitor to manage and conduct the sales process with Look. The sales pracess provided for bids from interested persons for
fve assels of Look, which were substantjally all of its assets, being (i) Spectrun, being apptoximately 100MElz of License
Speetrum in Ontario and Quebeg; (i) & CRTC Broadeast License; (iif) Subscribers; (iv) a Network consisting of two retwork
operating centers and (v) approximately $300 million in “tax atiributes” or losses. Court gpproval was required for any sale.

4  Under the sales process, a bidder was entitled to bid for any or all of the asssts that wete being sold, or a combination
fhereof. Pursuant to the selés process, four bids were received and Look and the Monitor engaged in discussions with each
bidder. Look eventually accepted an offer from Tnuleshuk for the Spectrum and Broadoast Licenss, It is agreed that While not
all of the assets of Look were sold, what was sold io Tnukshulc wers substantially all of the assets of Loolc,

5 The parties obtained a consent order on May 14, 2009 from Marrocco J. in which fhe sale of the Spectrmm and
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TRroadcast Ticense to Tnukshuk was approved. The order provided that the assets would vest in Tnukshul upon. the Monitor
filing a certificate with the court certifying as to the completion of the transaction. The sale contemplated a staged closing,
with the first fdldng place immediately following the order of "Martocco 7., flie second being December 31, 2009 and the final
taking place as late as what the sale agreement defined as the Quiside Date, being the thivd anniversary of the date of the final
order approving the transaction, ie., May 14, 2012, 1 am told that the reason for the staged dates was that it was anticipated
that the necessary regulatory approvals for the sale of the Spectrum atid License could take some time.

6 As it turned out, the final closng took place much eatlier than the Outside Date within a few months of the order of
Marroceo J. On September 11, 2009, the Monitor filed its eertificate with the Court certifying that the purchase price had
been paid in full and that the conditions of closing had been satisfied. Thus the sold assets vested in Tnukshulk. Under the
terms of the plan of arrangement that was approved by the otder of Marroceo J., once the certificate of the Monitor as to the
completion of the transaction was delivered, the articles of afrangement became effective.

7 In conmection with the application to Marroceo J. to approve the arangement and the sale to Tnukshuk, the Monitor filed
aredacted version of its First Report, as is ysual in the Commeércial List for sales carried out under a court process, redacting
the information about the bids received in the sales process. The order of Marocco T, provided that an unyedacted version of
the First Report was to be sealed and not form part of the public récord until the Monitor’s Certificate after the sale was
completed was filed with the Court. That ceitificate, as I have said, was. filed with the Court on September 11, 2009.
Therefore under the order of Marrocco 7. the utiredacted First Report of the Monitor was no longer te be sealed.

8  Look is now attempting to sell its remaining assets, which include a corporation which had been approved by the CRTC
t0 hold a Ticense and has $350 million of tax losses. Look is presently in discussions for the sale of its remaining assets with
some of the same parties with whom discussions were held and hids were received under the previous sales process,
ineluding Rogers.

9 In early November 2009 Tnukshuk asked the Monitor foi the information contained in the Monitor’s First Report that
was sealed under, the order of Marrocco J. Look immediately obtained an éx parte order from Campbell I. on November 4,
2009 extending the sealing of the Monitor’s First Report pending a deteymination of this motion.

Analysis

10  Look seeks to extend the sealing order for six months while it completes the sale of its remaining assets. It has 2
concern that publication of the information could impede the sale process now underway and affect the amoumt received.
Loolc is concetned that if the bids were disclosed, and with Rogers being ane of the parties in discussions with Look for the
purchase of Look’s tax losses, other players in the telecommunications indnstry would not bid for the remaining assets.

11 Tnukshuk has filed no affidavit matetial as to why it is interested in fhe sedled information in the Monitor’s First
Report dealing with all of the bids that were received for all assets. Inukshuk’s position in a nutshell is that the sales process
previously approved by the Cowt i5 over and that the public interest in seeing an open court process should prevent any
further sealing of the Moriitor’s First Repoit., Mr, Kauffman said that his clients. are There in this motion “in their owi interest
as two members of the public” seeking access to the documents that were filed in the court process.

12 Tiis understandable why Rogers would want the information. It has been negotiating with Look for the purchase of one
ot more of Look’s temaining assets. Having access to prior bids in the priot sales process in which one or mare of those
remaining assets may have been the subject of a bid would obviously be of benefit to Rogers it in considering what price it is
prepared to offer for the company with the tax loss benefis. While Mr. Kauffman. pointed out that it is Tnukshuk Wireless
Partnership that is opposing the order sought, and that includes Bell as well as Rogers, the fact remains that the partnership
does include Rogers which is in negotiations with Look. In any event, it ig unrealistic to think that Bell, through its interest in
Trudkshul, is funding at least in part the opposition to the extension of the sealing order out of aliruistic or publie purposes.

13 Section 137 of the Courts of Justice Act-provides that a court:may order any document filed in a civil proceeding to be
treated as confidential, sealed and not form part of the public record. The fact that the plan of arrangement consunmated
under the court procéedings under s. 192 of the CBCA hasnow been finalized does not in itself mean that the court dogs not
have jurisdiction to continne with the sealing order if it is otherwise appropriate to do so. There is no limitation in section 137
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limiting a sealing order to the time during which the litigation n question is ongoing:

14 T Maclntyre v. Nova Seotia (Attorney General), [1982] 1 8.C.R. 175 (S.C.C.), it was held that sworn information to
obtain a search warrant could not be made available to the. public until the seatch wartant had been executed. In that case,
Dixon J, (as he then was) for the majorftynoted that the case law did riot distinguish betwesn judicial proceedings which are
part of atrial and fliose which are not, and that subject to a fow well-recognized exceptions, all judicial proceedings should be
in public. He held that the presumption was in favour of public access and the burden of confrary proof lay upon the person
contending otherwise.

15 In Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.CR. 522 (8.C.C.), the cout authorized a
confidentiality order. It stated that an order should be granted in only two circumstances, being (i) when an order is needed to
prevetit serious risk to an important nterest, inclnding a commercial interest, in the context of litigation because reasonable
alternative measures will not prevent the risk, and (i) when the salutary effects of the confidentiality order, including the
effects on the right civil litigants to a fair trial, outweighs it deleterious effeets, including the effects on the right of fiee
expression, which includes public interest in open and accessible court proceedings. In dealitig with the notion of an
important commetcial inferest, Tacobucei J. stated:

In addition, the phrase “important commercial interest” is in need of some clarification. In order 1o qualify as an
“importanf commercial interest”, the interest in question cannot mierely be specific to the party requesting the order; the
iftterest must be one which ean be expressed in terms of a public interest in confidentiality, For example, a private
company could not argue simply that the existence of a particular contract should not be made public because to do so
wotld cause the company to lose business, thus havming its commercial interests. However, if, as in this case, exposurs
of information would cause a breach of a confidentiality agresment, then the commercial interest affected can be
characterized more broadly as the general commercial interest of preserving confidential information. Simply put, if
there is no general principle at stake, there can be no “important commercial inferest” for the purposes of this test. Or, in
the words of Binmie I. in Re N. (£ [2000] 1 S.C.R. 880, 2000 8CC 35, at para. 10, the open court rule only yields
twhere the public interestin confidentiality outweighs the public interest'in openness”.

16  Lookpoints out that it is not a private company. It is a public company wifh stakeholders, being public shareholders. It
is not the kind of private corporation that Jacobucei J. was discussing in Sierra.

17 Tt is common when assets are being sold puisuant to a coutt process to seal the Monitor’s report disclosing all of the
vatious bids in case a further bidding process is required if the transaction being approved falls through. Invariably, no one
comes back asking that the sealing order be set aside. That is because ordinarily all of the assets that were bid on during the
court sale process end up being sold and approved by court order, and so long as the sale transaction or transactions closed,
10 one has any further interest in the information. In 887574 Ontario Inc. v. Pizza Pizza Ltd. (1994), 23 B.LR. (2d) 239 (Ont.
Gen. Div. [Commercial List]), Farley J. discussed the fact that valuations submitted by a Receiver for the purpose of
obtaining court approval are normally sealed. He pointed out that the purpose of that was to maintain fair play so that
competitots or potential bidders do not obtain an unfair advantage by obtaining such information while others have to rely on
their own resources, Tn that context, he stated that he thought the most appropriate sealing order in a court approval sale
situation would be that the supporting valuation materials remain sealed until such time as the sale transaction had closed.

18  This case is a litile differént from the ordinary. Some of the assets that were bid on during the sales process were not
sold. However, because the assets that were sold constituted substantially all of the assets of Look, the arrangement under
section 192 of the CBCA was completed, Those assets thaf were not sold remained, however, to be seld and it is in the
context of that process that Rogers has béen discussing purchasing one or more of these assets from Loolc

19 Tn fhis case, had the closing of the sale of the Spectrum and fhe License been drawn out to the maxinum three year
period provided for in the sale agreement, these remaining assefs in all likelihood would have been sold before the maximum
period ran out and during a period of time in which the Receiver’s First Report remaining sealed. In those circumstances the
effect of the sealing order would have been to piotect the later sale process, a process which originally involved a sale of all
of the assets of Look. While the remaining sales will not take place under the original sale process that was conducted by
Look and the Monitor, the commercial interest in seeing that the remaining assets are sold to the benefit of all stakeholders,
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incInding the public sharebolders of Look, remains now as it did before.

90  The advantage to Rogers in seecing what other bidders may have bid on the assety that have remained unsold is
obvioug. Rogers is in negotiations with Look regarding the acquisition of one or more of those assets. If other bidders
previously bid on one or more of those assets, that information would be berieficial to Rogers. If the other bidders did notbid
on any of those remaining assets, that too would be of interest to Rogers. As _wé]], Look’s concern that the diselosure of the
sedled information could impede other bidders from coming forward is not without some merit.

91  TnSierra, Tacobueei J said there were core values that should be corisidered in a motion such as this. Sierra involved an
application by the Government of Canada for a confidentiality order protecting documents from public disclosure in litigation
between fhe Sierrz and the Government, Tacobucei J. stated that under the order sought, public access to the documents in
question would be restricted, which would infringe the public’s freedom of expression guarantees centained in section 2(b) of
the Charter. He.discussed the core values of freedom of expression and how they should be considered in a motion seeldng
confidentiality of documents, He stated:

Undetlying freedom of expression are the core values of (1) seeking the trith and the common good; (2) promoting
selffilfilment of individuals by allowing them to develdp thoughts and ideas as they see fit; and (3) ensuring that
nartieipation m the political process is open to all persons: frwin Toy Lid. v. Quebec (AttorneyGeneral), [1989] 1 8.CR.
927, [page551] at p. 976; R v. Keegstra, [1990] 3 S.CR. 697, at pp. 762-64, per Dickson C.J. Charter. jurisprudence has
established that the closer the speech in question Hes to these core values, the harder it will be to justify a 5. 2(b)
infiingement of that speech under s. 1 of the Charter: Keegsira, at pp. 760-61. Since the main goal in this case is to
exercise judicial discretion in a way which conforms to Charter principles, a discussion of the deleterious effects of the
confidentiality order on freedom of expression should include an assessment of the effects such an order would have on
fhe three core vatues. The:more detrimental the order would be to these values, the more difficult it will be to justify the
confidentiality order. Similarly, minor effects of the order on the core values will nake the confidentiality order easier to
fiastify. (underlining added)

22 Rogers, or Inukshuk, cannot; in my view, claiim that there will be a substantigl defrimental effect on these core values
by a contifination of the sealing order for a further six months. What Rogers will lose will be access to information that it
could use against the interests of Look and its stakeholders. In my view, the salutary effects of extending the sealing order for
six months fo permit the sale of the remaining assets of Look outweighs the deleierious effects of such order in this case.

23 Tnulkshulk asks that if the extensiod order is made, there is no reason to sea] the prior bids for the Spéctum that
Tnukshule purchased and thus the order should permit that information to be made public. Tt is said by Mr. Kauffman that such
information is of historical interest. I would not make this exception as requested by Inukshuk. Bidders under the prior sales
process wete entitled to bid on all of the assets gither individually or together, and Mr. Porter points out that it may well be
difficult fo separate out the portion of any prior bid dealing with the Spectrum from a bid for other assets that are now sought
to be.sold. If the interest soughit is only for historical prrposes, a six month delay will not be of much or any consegquence,

24 Tn the circumstances, the order sought by Look shall go. Look is entitled to its costs of the motion against Inukshulc. If
costs cannot be agreed, short submissions may be made within ten days by Look and reply submissions may be made within
a further ten days by Inukshuk.

Motion granted.

End of Decument Caopyright @ Thomson Reuters Canada Limited or ifs licensors (cxcluding individual court documents). All rights reserved.
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(4th) 193 (S.C.C.) — followed

Look Communications Inc. v, Look Mobile Corp. (2009), 2003 CarswellOnt 7852, (Ont. 8.C.J. [Commercial List]} —
considered

MeCulloch v, Murray (1942), [1942] S,.CR. 141, 1942 CarswellNS 15, [1942] 2 DLR. 179 (8.C.C.) — considered

Royd Bank v. Soundair Corp. (1991), 7 CBR. (3d) 1, &3 DLR. (4h) 76, 46 0.A.C. 321, 4 OR, (3d) 1, 1991
CarswellOnt 205 (Ont, C.A.) — followed

RoyNat Inc. v. Omni Drilling Rig Partnership No. 1 (Receiver of) (1988), (sub nom. Raynat Inc. v. Allan) 61 Alta. LR.
(2d) 165, (zub nom. Roynet Inc. v. Allan) [1988] 6 W.WR. 156, (sub nom. RoyNat Inc. v. Omni Drilling Kig
Partnership No. I (Receivership)) 90 AR, 173, 1988 CerswollAlta 299, (sub nom. Roymat Ine. v, Allarn) 69 C.B.R.
(.8.) 245 (Alta, QB.)— constdered

Searavood Canada Lid, Re (2011), 2011 NSSC 189, 2011 CarswslINS 364, 966 APR. 34, 305 N.SR. (2d) 34, 84
C.B.R. (5th) 57 (N.S. 8§.C.)— considered

Skyepharma PLC v. Hyal Pharmacewtical Corp. (1999), 1999 CarswellOnt 3641, 12 C.B.R. (@) 87, [2000] B.ELR
531 (Ont. S.C.J, [Commercial List]) -— followed '

Société Telus Commumications v. Peracomo Ine, (2014), 369 D.L.R. (4fh) 622, 2014 CarswellNat 1118, 2614
Carswel[Nat 1119, 2014 SCC 29, 2014 CSC 29 (8.C.C.) — considered

Statutes considered:

Banksuptcy and Insolvency Act, R.S.C. 1985, ¢. B3
Generally —reforred to
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8, 14.06 [en. 1992, c. 27, 5. 5{1)] — considered
5. 81.4(5) [en. 2005, . 47, . 7] — considered
5. 81.6(3) [en. 2003, ¢. 47, 5. 67] — considered
5. 243(1} — referred fo
3, 244(1) — considered
5. 245 — considered

. 5. 246 —referred to

Business Corporations Act, R.S.A. 2000, ¢, B-9
- 5. 99(a) —referred o

Judicature Act, R.S.A. 2000, ¢, J2
g, 13(2) —referred o

Personal Property Security Act, R.S.A. 2000, ¢. P-7
5. 65(7) — referred to

Wage Earner Protection Program det, 8.C, 2005, c. 47, 8.1
Generally — refered to .

Rules considered:

© Alberta Rules of Court, Alta. Reg, 124/2010
Generally — refesred fo

'R. 9,13 — considered

R. 9,15(1) — considered
R. 2.15(2) — considered
R. 11.21 — considered

Bankruptcy and Insolvency General Rules, CR.C. 1978, . 368
Generally — referred to

R. 3 -—considered
R. 6{1) — considered

R. 124 — considered

MOTION by corporation for leave to file action against receiver, in bankruptcy mafter.

G Nz‘elsen Js

I Infroduction
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aceoutt, PWC cannot be deemed to have known this, Indeed, i appears from M. Taubnet’s testimony thet he did access the
omail accout when he wished fo do so. It is also reasonable to infer that Me. Taubner would not have had an email account if
he been totatly computer illiterats, and if he was, that fact, presumably, would have been well known within the company.

43 PWC derived its anthority ftom the Receivership Order which specifically references the BZ4. Rule 6(1) of the BId
Rules requires that every notice or other document pursuant to the BIA4 or the B4 Rules be “served, delivered personally or
sent by mail, eourier, facsimile ot electronic transmission”, Both the Application and fhe Sals Otder were sent by electronic
{ransmission to an email address provided by Alco. There is nothing in the material before the Court to snggest that service
was not effected 1. compliance with Bule 6(1) of the BI4 Rules.

44 In confrast, BI4 Rule 124 provides that a notice pursuant to s, 244(1) of the BIA by a secured creditor who intends o
entforce a secutity on all or substantially 21l property of an insolvent may be “sent, if agreed to Ly the pariies, by electronic
transmission™. Neither s, 245 regarding the initial notice of the receiver, nor general Rule 6(1) imposes a similar requivement,

45 The Alberta Rules of Court supplement the BIA Rules to the extent that they are not inconsistent with the BIA or the
BI4 Rules. Rule 11.21 requires that the tecipient has specifically provided an address. Arguably, this is more onercus than
Rule 6(1), and therefore inconsistent with it. However, even if Rule 11.21 of the dlberta Rules of Court gapplies, there is
nothing o the materizl before the Conrt to suggest that the requirements of Rule 11.21 wore nof met in this case,

46 Talso nofe that if Aleo wished fo pursue the posttion that the Sale Order had been obtained without notice to it, it could
have availed #self of Ruls 9.15 of the Alberta Rules of Court which provides a mechanism to seek to vary or discharge a
judgment or order on that basis, Such an application musi be made within 20 days after the earlier of service of the order on
the applicant, or the date the order first cams to the applicant’s aftexttion.

47 The Sale Order was, of course, also served by emajl on Aleo. Therefore, Alco would argue that the Sale Order was not
properly served upon it. However, on the record before me it is clear that Alco was aware of the Sale Order by Janwary 11,
2012, af the latest, when it resisted the apportionment of receiversiip costs as against the proceeds from the sale of the Condo,
Alco took no timely steps to set aside the Sale Order for lack of service upot becormning aware of it.

48 Further, the Sale Order makes it clear that service of the Application was declared to be good and sufficient and that
service of the Sale Order could be effected upon all affected persons by way of facsimile or elsctronic mail, and such service
was constitated to be good and sufficient, Therefore, it appears that Belzil J. considered the matter of hoth setvice of the
Application and the Sale Order. Again, Alco could have either appepled the Sale Order, or sought to set it aside on the basis
of a lack of notice. Itiook neither of these steps.

49 T would add that in today’s svorld, electronic service is a reflection of practical reelities. The dlberta Rules of Court
and the BIA Rules recognize this reality, Perhaps there is no avea of practice where electronic service of documents {s more
appropriate than the bankrupicy and insolvency avea. I say this because of the volume of documents that are often prodaced
in such matters, and the need for receivers, frustees, monitors and counsel 1o act expeditiously and often in the face of very
short deadlines, Given the commercial and legal realitios of bankruptey and imsolvency matters, there is an obvions need to
exchange docwments electronically, Tn my view, & party mvolved in such matters cannot ignore these realities by refusing to
move effectively info the electzonic age.

50  In summaty, I find nothing in the material before the Court to sngpest that PWC through its comnsel did not properly
sffiect service of both the Application and the Sale Order on Alco by emafling those doctments to M. Taubner at Alco. There
is o factual basis to suggest that PWC was either grossly negligent, or that it wilfully misconducted iHself, in effecting
service of the documents by email.

B. Sule Transaction

51 Alco also alleges that PWC breached its duties to Aleo in fhe manner it which it conducted the sale of Elaborafe’s
assets, Specifically, Alco alleges that PWC concealed the Bid Summary, and sold the Condo for an emount which was below

its appraised vahe.
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52  The Second Repoit-indicated that PWC preferred that the Bid Summary remain confidential witil such tiine as the sale
transaction had closed. Upon signing fhe Confidentiality Letter, the Bid Summary would be disclosed to the-signatory on the
basis fhat the information disclosed in the Bid Summaty would not later be used by the signatory as a potentfal purchaser of
Elaborafe assets,

53 Alco argaes that PWC should not have required it to give up any right to malke an offer on the Conds. Alco submits
that its rights “ought not to have been extorted away under threat fhat otherwise the information necessary for it to respond to
a court application would be kept hidden from view”.

54 It is common practice in the insolvency context for information in relation o the sale of the assets of an insolvent
corporation to be kept confidential until after the sale is completed pursuant fo a Court order. In Look Communications Inc. v.
TLook Mobile Corp.. 2009 CarswellOnt 7952, [2009] O.]. No. 5440 (Ont. 8.C.J. [Commercial List]), Newbould J. explained
the reasons for such confidentiality: .

17 Tt is common when assets are being sold pursuant to a court process to seal the Monitor’s report disclosing all of the
various bids in case a further bidding process is required if the transaction being approved falls through. Invariably, no
one comes back asking that the sealing order be set aside. That is because ordinarily all of the assets that were bid on
during the court sale process end up being sold and approved by court order, and so long as the sale transaction or
transactions closed, no one has any further interest in the information. Tn 8857574 Ontario Inc. v. Pizza Pizza Lid,
(1994), 23 B.L.R. (2nd) 239, Farley 1. discussed the fact that valuations submitted by a Receiver for the purpose of
obtaining court approval are normally sealed. He pointed out that the purpose of that was to maintain fair play so that
competitors or potential bidders do not obtain an unfair advantage by obtaining such information while others have to
rely on their own resources. In that context, he stated that he thought the most appropriate sealing order in a court
approval sale situation would be that the supporting valuation materials remain sealed until such time as the sale
transaction had closed.

55  Alco alleges that PWC and ifs counsel ignored Alco, hid the Bid Summary and cloaked their activities in the

" teceivership with secrecy. However, there is nothing in the material before the Court to suggest that PWC’s preference to
keep the Bid Summary confidential until the sale transaction had been approved and closed was for any purpose other than to
ehisure the integrity- of the marketing process, and to avoid misuse of the information in the Bid Summary by a subsequent
bidder to obtain an unfair advantage in the event it was necessary to remarket Elaborate’s assefs. Further, there is nothing to
stijggest that Belzil J. grauted the Sealing Order for any other reason.

56  Alco may have been in a unique position given that it held a second mortgage on the Condo. Given that unique
position, jt may very well have been entitled to receive information with respect to the offers received in relation to the
Condo and, therefore, could have suggested revised terms to any required confidentiality agreement. However, Alco’s
position does not render PWC’s actions inappropriate. There is nothing to suggest that PWC’s actions in this regard were not
in accordance with common, prudent and reasonable practice in recetverships, or that they reflect or resulted from: gross
negligenee or wilfal misconduct on the part of PWC.

57  With respect fo the manner in which the sale of the Condo was conducted, Alco submits that PWC breached a
“findamental duty of Receivers” in that it failed to act with an even hand towatds elasses of creditors and in accordance with
recognised lawful priozities. Again, the law and the material before the Court do not support this contention.

58  The obligations of a receiver in carrying out a sales transaction have been considered in mumerous cases. In Royal
Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, [1991] O.1. No. 1137 (Ont. C.A.) at paras 27-29, Galligan T.A. cited with
approval case law for the proposition that if a receiver’s decision fo enter into an agreement of sale, subject to court approval,
is easonable and sound undet 1hie circumstances at the time, it should not be set aside simply because a later and higher bid is
made. Otherwise, chaos would result in the commercial world, and receivers and purchasers would never be sure they had a
binding agresiment. Galligan J.A. concluded:

30 What fhose cases show is that the prices in other offers have relevance only if they show that the piice eontained in
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Nortel Networks Corp., Re, 2009 CarswellOnt 4838

2009 CarswellOnt 4838, [2008] O.J. No. 4487, &6 C.B.R. (5th) 224

2009 CarswellOnt 4838
Omtatio Superior Court of Justice [Commercial List]

Nortel Networks Corp., Re

2009 CarswellOnt 4838, [2009] O.J. No. 4487, 56 C.B.R, {5th) 224

In the matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
' as Amended (Applicants) :

And In the Matter of a Plan of Compromise or Arrangement of Nortel Networks Corporation, Nortel
Networks Limited, Nortel Networks Global Corporation, Nortel Networks Internaticnal Corporation and
Nortel Networks Technology Corporation

Morawelz J.

Heard: July 28, 2009
Judgment; July 28, 2009
Docket: Toronto 09-Cl~7950

Counsel; Mr. D. Tay, Ms J. Stam for Nortel Networks Corporaiion et al.

Mr. I.A. Carfagnini, Mr, C.G. Armstrong for Monitor, Brnst and Youwng Incorporaied
Mr. Arthur O, Jacques for Felske, Sylvain _

8 R. Orzy for Notsholders

Ms S. Grundy, M, I. Galway for Telefonaktiebolaget LM Ericsson

Ms L. Williams, Ms K. Mahar for Fiextronics

© Mr. M. Zigler for Former Exployees

M, L. Barnies for Board of fhe Directors of Nortel Networks Corporation, Nortel Networks Limited
M, A. MacFarlane for Official Committee of Unsecured Creditors

M T. Lie for Superintendent of Financial Setvices of Ontario

Mr. B. Wadsvorth for CAW Canada

M. S. Bomhof for Nokia Siemens

Ir. R.B. Schwill for Nortel Networks UK Limited

Subject: Insolvency; Estates and Trusts; Civil Practice and Procedure
Related Abridgment Classifications

Bankruptey and insolvency
X1V Administration of estate
XIV.6 Sale of assets
KIV.6.b Sale by tender
X1V.6.b.1 Miscellaneous

Tudges and courts
XVII Furisdiction
XVIL10 Jurisdiction of coutt over own process
XVIL10.¢ Sealing files

Headnote
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Norfel Networks Corp., Re, 2008 CarswellOnt 4838
2006 CarswelOnt 4838, [2009] O.J. No. 4487, 56 C.B.R. (5th) 224

Banlkruptey and insolvency -~ Administration of estate — Sale of assets — Sale by tender — Miscelianscus
Telecommumication company exfered protection under Companies’ Creditors Arrangement Act — Court order was granfed
approving bidding procedures for sale of certain of Code Division Multiple Access business and Long-Term Evolution
Access — Three qualified bids wore received by bid deadline — Highest offer was selected as starfing bid — Auction was
held — Bid sabmitted by buyer was defermined to be successful bid - Company brought motion for order gpproving and
authorizing exccution of asset sale agreement — Motion. granted — Sale process wes conducted in accordance with bidding
procedures and with prineiples set out in jurisprudence -— Consideration provided by buyer constituted reasonably equivalent
valge and falr consideration for assets. ' ‘

Tudges and eourts - Jurisdiction — Jurisdiction of court over own process —Bealing files

Telecommunication. company entered protection under Companies’ Creditors Arrangement Act — Compauy brought motion
far oeder approving and authorizing execution of asset sale agreement and order Sealing confidertial appendixes fo seventh
repott — Motion granted — gqajing order granted — Appendizes contained sensitive commercizl fnformation release of

whick could have been prejudicial fo stakeholders.

Table of Authorities

Cases considered by Moraweiz J.:

Cyown Trust Co, v, Rosenberg (1986), 60 O.R. (2d) 87, 1986 CarswellOnt 235, 22 C.P.C. 2d) 131, 39 D.L.R. (4th) 526,
67 C.B.R. (N.S.) 320 (note) (Ont. H.C.) — followed :

Royal Bank v. Soundair Corp. (1991), 7 CBR. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321, 4 OR. (3d) 1, 1991
CarswellOng 205 (Ont. C.A) — followed

Sierra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of Conada Ltd.
v. Sierra Club of Canada) 18 CP.R. (4th) 1, 44 CELXR. (N.S) 161, (sub nom, Atomic Energy of Canada Lid. v. Sterva
Club of Carnada) 211 D.LR. (4th) 193, 223 F.TR. 137 (note), 20 C.2.C. (5th) 1, 40 Admin. 1.R. (3dy 1, 2002 SCC 41,
2002 CarsweliNat 822, 2002 CarswellNat 823, (sub nom. déomic Energy of Canada Ltd, v. Sierra Club of Canada) 93
CR.R. (2d)219,[2002] 2 8.CR. 522 (8.C.C.) — considered

Tiger Brand Kuitting Co., Re (2005), 2005 CarswellOnt 1240, 9 CB.R. (5¢h) 315 (Ont. 8.C.J.) — considered
' Statutes considered:

Comparies’ Creditors Arrangement Act, R.8.C, 1985, c. C-36
Gienerally —roferred to

MOTION by telecomtmmications company for approval of asset sale agreement, vesting order, approval of inteflectual
property licence agreement, order declaring that anoillary agreements were binding and Sealing order,

Morawety J.:

1 Nortel Networks Corpotation ("NNC), Nortel Networks Limited (NNI), Nortel Networks T echnology Corporation,
Nortel Networks International Corporation and Noxtel Networlks Global Coxporation, (collectively the “Applicanis™), bring
this motion for an Order approving and authorizing the execution of the Asset Sale Agreoment dated as of July 24, 2009,
(*the Sasle Agreement”), among Telefonaktiebolaget LM Ericsson (PUBL) {the “Purchaser’), as buyer, and NNL, NNC,
Nortel Networks, Tnc.} ("NNI) or (*Bricsson™), and certain of their affiliates as vendors, {collectively, the “Sellers™), in the
form attached and as an Appendix to the Seventeenth Report of Brnst and Young Ine. in ifs capacity as Monitor in the CCAA
procesdings.
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5000 Carswallont 4838, [2009] O.J. No. 4487, 56 C.B.R. (5th) 224

(3d) 1 (Qnt. C.A.), which, in furn, accepts certain standards as set out by this ¢ont in Crowr Trust Co. v. Rosenberg (1986),
60 O.R. (2d) 87 (Ont. H.C.).

34 Although flie Soundair and Crown Trust tests wete established for the sale of assets by a receiver, the principles have
been considered to be apptopriate for sale of assets as part of a court supervised sales process ina CCAA proceeding. For
awthority see Tiger Brand Kaitting Co., Re (2005), 9 CB.R. (5t) 315 (Ont. 8.C.J) .

15  The dufies of the court in reviewing a proposed sale of assets are as Tollows:

1) It should consider whether sufficient effort has beet to obtain the best price and that the debtor has not acted
improvidently; .

2) It should consider the interests of all parties;
3) It should consider the efficacy and integrity of the process by which offers have been‘obfained; and

£) Tt should consider whether there has been unfaimess in the working out of the process.

36 1 am satisfied that the unchallenged record clearly establishes that the sale process has heeh condncted in accordance
with the Bidding Procedures and with the principles set out in both Soundair, and Crown Trust. All parties are of the view
that the purchase piice represents fair consideration for the assets included in the Sale Agreément. I accept these submissions.
The consideration provided by Ericsson pursuant to the Sale Agreement, in my view, constitutes reasonably equivalent value
and fair consideration for the assets.

37  Inmy view, it is appropriate to approve the Sale Agreement as between the Sellers and Putchaser. I am also satisfied
that it is appropriate to grant the relief relating to the Vesting Order, the TP Licences, the Ancillary Agreement and the
Alternate Bid, all of which are approved. :

38  The Applicanits also requested an order sealing the Confidential Appendixes to the Seventeenth Report pending further
order. Tt corisidering this request T referred to the decision of the Supreme Court of Canada in Sierra Club of Canada v.
Canada (Mirister of Finance), 2002 SCC 41 (S.C.C.), which addresses the issne of a Sealing order. The Supreme Court of
Canada held that such orders should only be granted when:

1) An order is needed to prevent serious risk to an important interest because reasonable alternative measures will
not prevent the risk;

2) The salutary effects of the order outweigh its deleterious effects, inclnding the effects on the right to free
expression, which includes public interest in open and accessible court proceedings.

89 I have reviewed the Confidential Appendixes to the Seventeenth Report. I am satisfied that the Appendixes contain
sensitive commercial information, the release of which could be prejudicial to the stakeholders. I am satisfied that the request
for a sealing order is appropriate and it is so granted.

40 Other than with respect to the payment and refmbursement of amounts in respect of the Bid Protections nothing in this
endoisement or the formal order is meant to modify or vary any of the Selling Debtors’ (as such term is defined in the ISFA)
tights and obligations tnder the ISFA. It is further aclnowledged that Nortel has advised that the Interim Sales Protocol shall
bé subject to approval by the court.
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Maxtech Manufacturing Inc., Re, 2010 ONSC 1161, 2010 CarswellOnt 1072
2090 ONSC 1161, 2010 GarswellOnt 1072, 185 A.C.W.S. (3d) 22, 84 CB.R. (5th) 238

2010 ONSC 1161
‘Ontario Superior Cotrt of Justice [Commercial List]

Maxteeh Manufactaring Inc, Re

2010 CarswellOnt 1072, 2010 ONSC 1161, 185 A.CW.S. (3d) 22, 64 C.B.R. (5th} 239

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢.C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF MAXTECH
MANUFACTURING INC. (Applicants)

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.8.C. 185 C.B-3, AS AMENDED

Moraweiz J.

Heard: January 28, 2010
Judgment: February 23, 2010
Docket: 09-CL-8352

Counsel: Alissa Mitchell for Receiver, Tim Gleason

Tim Gleason for United Stesl Workers of America

Bratt Harrison for Export Development Canada

Fred Myers for Maple Trade Finance Ino.

Tan Aversa for VLM Finance Lid

George Benchetrit for General Flectric

Tonathan Wigley for Alpha Siterad Metals Inc.

Jane Diietrich for Teansco Automotive ‘
Jeffrey J. Simpson for Kacee Visudeva, Maxtech Consumer Products Limited, Maxtech Manufacturing Ine., 12600976

Ontarig Limited
Subject: Insolvency
Related Abyridgment Classiicafions

Bantaruptey and ingolvency
XIX Companies’ Creditors Arrangetnent Act
XI5 Miscellaneous

Headnote

Bankraptey and insotvency --- Companies’ Creditors Artangement Act— Miscellaneous

Sale of assets by recetver — Receiver wished to sell assets of insolvent business, and solicited offers — Highest offer was
withdrawn before it could be aceeped — Reeeiver negotiated with another offeror and reached agreement better than
previous agreement — Offeror of original highest offer submitted another bid, which was not accepted — Receiver brought
motion for approval of sale — Motion grented — Sale approved — Cash component of offer was higher, and was payable
earlier — Qfferor of original highest offer’s ability to service debt assumption was suspect — Process was fair — Creditors
with first ramking charge over assets at issue approved of sale — No evidence of what bid other offcrors wished to malke, and
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2010 ONSC 1161, 2010 CarswellOnt 1072, 185 A.CW.5. (3d) 22, 64 C.B.R. (5th) 232

if they could provide deposit iterest of guarantor was not prejudiced — Appendices contained confidential information and
were sealed.

Table of Authorities

Cases considered by Morawerz J.:

Crown Frust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 38 D.LR. (4th) 526,
67 C.B.R. (N.5.) 320 (note) (Ont. ILL.) — followed

Romspenv. 6176666 Canada Ltee. (2009), 2009 CarswellOnt 7318, 60 C.B.R. (5th) 101 (Ont. 5.C.J. [Commercial List)
—veferred to

Royal Bank v. Soundair Corp. (1991), 7 CBR. (3d) 1, 83 DI.R. (4th) 76, 46 O.A.C. 321, 4 OR. 3d) 1, 1991
CarswollOnt 205 (Ont, C.A.) — followed '

Sierra Club of Canada v. Canada (Minister of Finance) (2002), 287 NR, 203, (sub nom. dtomic Energy of Canadu Ltd,
v. Sterra Club of Comada) 18 CPR. {4t} 1, 44 CELR. (N.8.) 161, (sub nom. dtomic Energy of Canada Ltd. v. Sierra
Club of Canada) 211 DL.R, (4th) 193, 223 F.T.R, 137 (note), 20 CP.C. (5th) 1, 40 Admin. L.R. (3d) 1, 2002 SCC 41,
2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Sierva Club of Canads)} 93
CRR, (2d) 219, [2002] 2 5.CR. 522 (S.C.C))— followed

MOTION by receiver for approval of sale of assets,

Morawetz J.:
1 Atthe conclusion of the motion on January 28, 2810, I endorsed the record as follows:

Motion granted. Transaction with Alpha Sitered approved. Sealing Order granted. Second Report approved, Reasons
will follow. Order to go in form presented as amended.

2 'The following are the reasons.

3 Grant Thetnton Limited, in ifs capacity as Receiver of Maxtech Manufacturing Inc. (the “Receiver”) brought this
motion to approve the transaction as contemplated by an asset purchase agreement (the “Agreement™) between the Recelver,
as Seller and Alpha Sitered Metals, Inc., a8 Purchaser ("Alpha” or the “Purchaser™).

4 The Receiver also sought an order to seal certain appendices annexed to its Second Report and for an order approving
- the actions and activides of the Receiver as desctibed in the Second Report and the Supplementary Report.

5  The metion was supported by Export Development Canada ("EDC*) and General Electric ("GE”). Counsel to Maple
Trade did not oppose the motion on the basis that there was no other offer.

6  The motion was opposed by counsel on behalf of Mr. Kacee Vasudeva, Maxtech Consumer Products Limited,
Maxtech Manufacturing Inc. ("Maxtech”) and 1260976 Ontarjo Limited.

7 At the oufset of argument, Ir, Simpson on behalf of Mr. Vasudeva, Maxtech and related companies brought a motion
to adjourn the motion to February 3, 2010 n order that his clients could put forward a fuxther and better offer that complied
with reguirernents previously set forth by the Receiver. The adjournment request was supported by cotnsel to Maple Trade.
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respect of which GE and EDC appear to hold a first-ranking charge.

21 In opposition to the motion, Mr. Simpson submitted that the Alpha Offér should not be approved in fhe face of
representations that his client could put forward a further and bettér offer that complied with the réquitements previously set
forth by the Receiver. However, as I noted in my reasons for refiising the adjoufnment request, Mr. Simpson’s clients had
taken 110 steps to put anything on the record which would substantiate the submissions made by counsel.

22 Mz Simpson’s clients provided no evidence of what offer they wanted to submit. There was no évidence as to why
they needed additional time, There was no evidence that they could submit a déposit and they provided no evidence that they
would be in 2 position to consummate the transaction.

93 The test on a motion to approve a sale by a receiver is set out in Crown Trust Co. v. Rosenberg (1986), 60 O.R, (2d) 87
(Ont. H.C.) which was later adopted by the Court of Appeal in Royal Bank v. Soundair Corp., [1991] OJ. No. 1137 (Ot
CA.):

1. The court should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.

2. The court should consider the interests of all parties.
3. The court should consider the efficacy and integrity of the process by which offers are obtained.

4. The court should considar whether there has been unfairness in the working out of the process.

24  Inthis case, I have concluded that the Receiver has acted properfy. Indeed, there jsno evidence o the contrary.

25  The Receiver implemented the sales process which had been approved by the court. There is ample evidence to
support the Receiver’s contention that the Alpha Offer represents the best bid.

26  To the extent that the submissions were being made on belialf of Mr. Vasudeva in his capacity as guarantor, his
affidavit sworn January 28, 2010 states that his interests as a guarantor have been ignored throughout the receivership process
and, if the proposed transaction is approved, he may be one of the largest uhsecured creditors of Maxtech, with no ability to
collect. Accordingly, he states that his inerests will be prejudiced by the sale.

27  1am satisfied that the Receiver conducted the sales process in an acceptable manner and obtained a fair and réasonable
price for the asséts in the cirenmstances. The interests of Mr. Vasudeva have, in my view, fiot been prejudiced by the sales
process not the actions taken by the Receiver. The fact that he may be a large unsecured creditor fesults ffom other factors, In
my view, the opposition expressed by Mr. Vasudeva isnot such that the transaction should not be approved.

28  Inthe result, T am satisfied that it is appropriate to approve the Agreement,

29  The Receiver also requested an order Sealing the confidential appendices to the Second Report pending further order.
In considering this request, I am guided by the decision in Sierra Club of Canada v. Canada (Minister of Finance), 2002
SCC 41 (8.C.C.), which addresses the issue of a Sealing order.

) 1 reviewed the confidential appendices to the Second Report. I am satisfied that the appendices contain sensitive
commercial information, the release of which could be prejudicial to the stalkeholders. T am satisfied that it is appropriate to
grant the requested Sealing order.

31  Finally, counsel to the Receiver —_advi-ses that there has been no adverse comment recefved in respéct of the actions and
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