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AFFIDAVIT OF JESSIE TAHA SWORNONTHE __| D' DAY OF JUNE, 2018

I, JESSIE TAHA, of the City of Edmonton, in the Province of Alberta, SWEAR AND SAY THAT:

1.

I am a Senior Assistant Vice President working in the Credit Risk Management area of Canadian
Western Bank ("CWB"). I have been informed by my review of the CWB files prepared in the
ordinary course of business in connection with the loans to the Defendants, and also have
personal knowledge of the matters described herein. I am authorized by CWB to make this
Affidavit.

I make this Affidavit in opposition to the application by Business Development Bank of Canada
("BDC") for an order requiring the estate of the Canada North Group, to bear the cost of BDC
continuing to participate in the appeal by Canada Revenue Agency ("CRA").

Attached hereto and marked as Exhibit “A” is a true copy of the decision rendered by the
Honourable Justice F. Slatter on November 3, 2017 (the “Decision”). In the Decision, counsel
for Canada North Camps was directed to lead the defence of the appeal, not BDC.

In paragraph 11 of Mr. French’s Affidavit, he advises that “by agreement of the parties”, BDC was. i

appointed as the lead respondent in defending the appeal. At no time was CWB consulted on. ::
this decision, and to the best of my knowledge neither were other creditors of the Canada North: .
Group. "
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5. I am informed by reference to an email string as between the Monitor's counsel and CWB's
counsel, that in addition to BDC, the Monitor, the Insolvency Institute of Canada, and the
Canadian Association of Insolvency and Restructuring Professionals are all filing factums in
response to the appeal, and attached hereto and marked as Exhibit “B” is a true copy of such
email string.

6. 1 make this Affidavit in opposition to BDC's application to continue to participate in the CRA.Z_
appeal at the expense of the Canada North Group estate and for costs of this application.

SWORN BEFORE ME at the
City of Edmonton,

in the Province of Alberta

the __/27*™ of June, 2018

i A

JE 1E TAHA
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Corhmissioner for Oaths in and
fer the Province of Alberta

ARVINDPAUL SAMRA
BARRISTER & SOLICITOR
3000, 10303 JASPER AVENUE
EDMONTON, AB  T5J 3X6
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This is Exhibit “A” referred to in the Afﬂda¥lt of
Jessle Taha sworn before me on the |\ &% of
June, 201

>

Algommissioner for Oaths in and
for the Province of Alberta
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In the Court of Appeal of Alberta

Citation: Canada v Canada North Group Inc., 2017 ABCA 363
Date: 20171103

Docket: 1703-0237-AC
Registry: Edmonton

Between:
Her Majesty the Queen in Right of Canada

Applicant
(Appellant)

-and -

Canada North Group Inc., Canada North Camps Inc., Campcorp Structures Ltd., DJ
Catering Ltd., 816956 Alberta Ltd., 1371047 Alberta Ltd., and 1919209 Alberta Ltd.

Respondents
(Respondents)
-and -

Ernst & Young Inc. (in its capacity as Monitor, and not in its personal capacity)

Respondent
(Respondent)
-and -
Business Development Bank Canada
Respondent
(Respondent)

Reasons for Decision of
The Honourable Mr. Justice Frans Slatter

Application for Permission to Appeal

2017 ABCA 363 (CanLll)



Reasons for Decision of
The Honourable Mr. Justice Frans Slatter

[1]  The Minister of National Revenue has applied, in accordance with s, 13 of the Companies’
Creditors Arrangement Act, RSC 1985, c¢. C-36, for leave to appeal the decision reported as
Canada North Group Inc. (Re), 2017 ABQB 550. The case management judge described the
issue as follows:

1 This case is about whether Court ordered “super-priority” security interests
granted in a Companies’ Creditor Arrangement Act (CCAA) proceeding can take
priority over statutory deemed trusts in favour of Her Majesty the Queen in Right of
Canada, as represented by the Minister of National Revenue (CRA) for unremitted
source deductions.

The test for leave to appeal is well established: Is there a substantive ground justifying an appeal,
considering a) whether the point on appeal is of significance to the practice; b) whether the point
raised is of significance to the parties and the action; c) whether the appeal is reasonably arguable
(or conversely frivolous); and d) whether the appeal will unduly hinder the progress of the
insolvency proceedings. See Wells Fargo Securities Canada Ltd. v Sanjel Corp., 2017 ABCA
120 at para. 6, 47 CBR (6th) 289 and Canadian Imperial Bank of Commerce v Endurance
Energy Ltd., 2016 ABCA 217 at para. 9.

[2]  There is no appellate authority directly on point, although the respondents argue that the
weight of authority is supportive of the case management judge’s conclusions.

[3] The respondents also argue that the issue is moot on this record, because there are
sufficient assets in this estate to satisfy both the “super-priority” security interests and the claim of
the Minister. They argue that the second component of the test is not satisfied, because the
outcome is not of significance to this action. The mootness issue was not raised before the case
management judge because the valuation of the assets was not finalized at that time. On the other
hand, the cases demonstrate that this issue is resistant to review, because the “super-priority”
funding is often advanced before the priority claim can be adjudicated. This leads to the problem
that the court cannot fairly “unscramble the egg” after the fact: Canada North Group at paras. 56,
68, 70; Canada (Deputy Attorney General) v Temple City Housing Inc., 2008 ABCA 1 at para.
14,422 AR 4, 43 CBR (5th) 35. Inthis appeal there is no need to unscramble the egg, because there
are lots of eggs. This may present the occasion where the Court should adjudicate even if the issue
is potentially moot.

[4]  The respondents also argue that it is unfair to have the insolvent companies bear the
expense of what is essentially a “test case”, and that the Minister should be required to pay the
costs of any appeal. The panel that hears the appeal is, however, in the best position to deal with
any issues respecting the incremental costs generated by an appeal.
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[5] I am satisfied that the applicant has identified a substantive issue justifying a further
appeal, and leave to appeal is granted on the following issue:

Did the case management judge err in law in determining that the “super-priority”
charges made in favour of the interim financier, the directors of the debtor
companies, and the Monitor and its counsel have priority over the claim of the
Minister of National Revenue for unremitted source deductions?

As in all appeals, the costs of the appeal will be in the hands of the panel.

[6] In order to circumscribe the costs of this appeal, the debtor Canada North Group will
(subject to any contrary agreement by counsel) be the lead respondent, and will be entitled to file a
full factum as provided for in the Rules of Court. Other interested parties may file respondents’
factums, but they will not be due until 10 days after Canada North’s factum is filed, they are not to
be repetitive of arguments made by Canada North, and unless permitted by the Case Management
Officer they are to be limited to 8 pages. No party will receive costs of this application.

Application heard on November I, 2017

Reasons filed at Edmonton, Alberta
this 3rd day of November, 2017

Slatter J.A.
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Appearances:

G.F. Body
for the Applicant

S.A. Wanke
for the Respondents Canada North Group Inc.. Canada North Camps Inc., Campcorp
Structures Ltd., DJ Catering Ltd., 816956 Alberta Ltd., 1371047 Alberta Ltd., and
1919209 Alberta Ltd.

D.R. Bieganek, Q.C.
for the Respondent Ernst & Young Inc.

J.L. Oliver
for the Respondent Business Development Bank Canada
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This is Exhibit “B” referred to in the Afﬂdav_it of
Jessie Taha sworn before me on the _1 2 ™% of
June, 2()18.

A Gofnmissicner for Gaths in and
for the Province of Alberta
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From: Darren Bieganek <dbieganek@dcllp.com>
Sent: Tuesday, June 12, 2018 9:35 AM
To: Chuck Russell
Subject: RE: CRA appeal

BDC, Monitor, IIC and CAIRP. Monitor, IC and CAIRP are limited to 8 pages and may not address items addressed by
BDC (as per the leave and intervention orders). BDC file first, then Monitor, then IIC and CAIRP

From: Chuck Russell <crussell@mross.com>
Sent: June-12-18 9:28 AM

To: Darren Bieganek <dbieganek@dclip.com>
Subject: RE: CRA appeal

Is BDC filing a factum, and is anyone else?

From: Darren Bieganek [mailto:dbieganek@dclip.com)
Sent: Tuesday, June 12, 2018 9:16 AM

To: Chuck Russell <crussell@mross.com>
Subject: RE: CRA appeal

CAIRP and IIC are the intervenors. My factum is due at the beginning of July. 1 am gone next week but will be back in
the office for the week of the 25" to get it done.

Darren Bieganek, LLB, QC Tel: +1 780.441.4386
Partner, Insolvency, Restructuring and Commercial Toli-free: 1.800.782.9409
Litigation Fax: 780.969.6381

Duncan Craig LLP Email: dbieganek@dclip.com
2800 Scotia Place, 10080 Jasper Ave Web: dcllp.com

Edmonton, Alberta, T5J 3V9
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This e-mail and any files transmitted with it are confidential and intended solely for the use of the individual or entity to which they are
addressed. Please notify the sender immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your
system. If you are not the intended recipient you are notified that disclosing, copying, distributing or taking any action in reliance on the
contents of this information is strictly prohibited.

Content in this e-mail may contain viruses that could damage your computer system. We take reasonable precautions to minimize this risk,
but we do not accept liability for any damage which may result from software viruses. You should carry out your own virus checks prior to
opening any content.

Please note that errors can occur In electronically transmitted materials. We do not accept liability for any such errors. If verification is
required please ask for a hard copy.

From: Chuck Russell <crussell@mross.com>
Sent: June-12-18 9:11 AM

To: Darren Bieganek <dbieganek@dcllp.com>
Subject: CRA appeal

Darren, who are the intervenors in this now, | know the lIC is, and you have filed a factum, who else has or will?
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chuck

Chuck Russell, Q.C, | Partner | direct 780.482.9115 | toll free 1.800.567.9200 | fax 780.733.9757
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This e-mall may contain confidential information and be subject to solicitor-client privilege. If received In error, please delete and
advise sender. Thank you.

McLennan Ross LLP would like the opportunity to send you invitations and legal updates
electronically. To give us permission please click here.



