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PART 1  STATEMENT OF FACTS

This Brief is filed by Canadian Western Bank (“CWB”) in rebuttal to the “Brief of Great
White Sand Tiger Lodging Ltd. (responding to Monitor’s Application returnable January
10 and 11, 2019y filed on December 20, 2018, and the “Bricl of Argument of the
Applicants, 726 Remote Accommodations Lid., 726 Modular Finance Lid., and Reliant

Asset Management LLLC™.

All capitalized terms used herein have the same meanings as are ascribed thereto in the
Brief of the Monitor Emnst & Young Inc. dated December 14, 2018 (the “Monitor’s

Brief”).

The facts relevant to this Application arc lairly set out in the Monitor’s Brief.
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[ssues Raised hv 726

4,

I the 726 Bricf. certain issues are raised which require clarification, including:

(a)

(b)

CWDB already had Assignments of Book Debts from the LPs, as security for the
revolving operating line CWB provided to CNC which was utilized {o fund
operations al the EPs, As such, the suggestion by Paul McCracken that the CNC
(GSA’s were only taken to charge accounts receivable, and not “all present and
after acquired personal property”™ as stated therein, is discredited — CWB already
had a first charge on those accounts receivable. A sccond charge over the
accounts receivable in favour of CNC would be entirely unnecessary and

supertluous;

Taha Afhidavit #7, para 4
As is evident from the transcript of the September 6, 2018 Application before Mr,
Justice Hillier and the September 6, 2018 Order, combined with Taha Affidavit
#6. CWB had raised the 1ssue of entitlement to assets claimed by 726, but did not
at that time have sufficient clarity of the 726 claim o postulate its position. Thig
only occurred upon cross-examination on Affidavits conducted December 4-3,
2018 and the answers to undertakings, following receipt of which CWB ftiled a
formal application sccking a Declaration that its sceurity Interest in the

Bonnyville Equipment and Sand Tiger Warcs had not been released:;

Alfidavits of Gulnara Machitova, and
Affidavit of Krisztina E. Kiss
The additional security required by CWI3 in the Forbearance Agreement entered
info just prior to the issuance of the CNC GSAs, did not include a requirement for

delivery of the CNC GSAs, contrary {o the evidence of Mr. McCracken;

Taha Affidavit #1, Exhibit ~Q~



(@)

(h)
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PART 2 ISSUES

The following issues are raised in the application:

Does CWB have a prior charge over the Sand Tiger Wares notwithstanding
registration by serial number by Sand Tiger of its interest in the Sand Tiger
Dorms?

Did the security interest held by CWB over the personal property of CNC,
remuain attached to the assets transferred by CNC to 726 Remote in or about
December 2014, such that those assets remnain subject to the security interest of

CWEB?
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PART 3 ARGUMENT

@) Does CWB have a prior charge over the Sand Tiger Wares notwithstanding
registration by serial number by Sand Tiger of its interest in the Sand Tiger
Dorms?

The Sand Tiger Wares are subject to the section of 1(1)(z} of the Personal Properiy

Security Act, RSA 2000, ¢ P-7 ("PPSA”), a lease for a term of more than one year. This

section provides that leascs arc subject to the registration requirements of the PPSA

unless the lease for a term of more than one vear falls under the one of the exemptions

listed at subsections 1{ 1) (zHiv-vi).

Sand Tiger secks 1o rely on subscction 1(1)(z)(1v) which exempts leases for a term of
morc than one vear where the lessor is not regularly engaged in the business of leasing
coods and have ciled the decision of Plamvest Consuliants Lid v Milliimber Holdings
Lid 1995 Canlil 9135 ("Planwest™) in support of their claim.

Personal Property Security Act, RSA 2000,
¢ P-7,s 1(1)(2)(1v) TAB 1

Plamvest Consulianis Lid v Ailltimber
Holdings Lrd., 1995 CanLii 9135 TAB2

Planwest was considered in the decision of Bank of Montreal v Parchvite [nc., ("BMO™)
whercin the respondent Patchrite Ine. sought to rely on the same exemption provisions of
the Saskatchewan PPSA. The Court in BMO correctly summarized the question as to the
applicability of those provisions as whether the lessor is regularly engaged n leasing
goods and not the number or frequency of the leases.

Bank of Montreal v Parchrite Ine, 2000

SKQB 319 at paras 23& 24 TAB 3
In reviewing existing jurisprudence, the Court in BMO noted that the only authority that
had come {0 a contrary result was the Planwest decision, which appears to be driven by a

unique set of tacts. The Court in BMO addressed the Planwest case and commented:
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24, That case involved a mortgagee who became owner of the
land, building and restaurant equipment in the building as a result
| of a foreclosure upon its mortgage. The mortgagee, now owner,
leased the land. building and the restaurant equipment in the
building to a tenant who operated the business as a restaurant {as
\ was previously the case). The court concluded that in these unicue

circumstances the meortgagee, now owner and landlord, was

entitled to the exemption from the registration requirements of the
i PPSA. The owner/landlord was found to be primarily engaged in
the purchase, sale and financing of commercial properties, and
investment consulting and not reguiarly engaged in the business off
leasing chattels which was only incidental to and not a regular part
of the business of the lessor on this singular cceasion.

Bank of Monireal v Patchrite Inc., 20006
SKOQB 519 at para 24 TAB 3

In that case. the Court found the exemption applied, and the lease was not subject to the

PPSA.

10. Our Court of Appeal contirmed that so long as the owner of the goods regularly engages

in the leasing of goods, the section of the PPSA regarding leases is engaged:

The Act does not require that the owner of the goods only be in the
business of leasing goods. or that it primarily be in the business ol
leasing goods. So long as the owner "regularly engages” in the
leasing of goods, the scction is engaged. The case law establishes
L that the frequency of leasing 1s not determinative of whether the
claimant is inn the business of leasing. As long as leasing is a
regular part of the business, it will be caught by the statule, even if
leasing is not the predominant or a significant part of the business:
: David Morris Fine Cars Lid v, North Sky Trading nc, (Trustee
I of), 1996 ABCA 134 (Alta. C.A) at para. 12, (1996), 38 Alta. L.R.
' {3dy 428, 184 AR. 291 (Alta. C.A)...

L A company can be in the "business" of leasing goods even if it
never makes a profit, and perhaps never mtends to make a profit
out of the leasing transaction itselt: National Bank of Canada v.
1 Merit Energy Lrd. (2001), 294 AR, 1 (Alta. Q.I3.) at para. 55,
(2001), 27 C.B.R. (4th) 283 (Alta. Q.B.). Having regard to the
overall purposes of the Act, one indicia of a "business" is that the
‘ lease is for a commercial purpose, and is part ol an overall
business strategy.
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Fasy Labowy Solutions (Edmonton) Lid. v
Kramer's Technical Services Inc., 2016
ABCA 2606 af paras 14 &13 TAB 4

While Sand Tiger submits that they provide temporary accommodations for workers
employed at o1l sands camps, and that only one aspect of its business is leasing dorms to
operators of camps to accommodate their workers on site, the authorities show that this

does not exempt the requirement to comply with the PPSA by registering appropriately.

Sand Tiger states that the dorms would be less comfortable and useful as living
accommodations il they were not furnished with certain chattels, CWB submits that {his
demonstrates that Sand Tiger does “regularly engage™ in leasing chattels that are found
present in their Dorms, and as a result the PPSA is engaged and Sand Tiger was required

to register their interest in the Sand Tiger Wares to protect their interest,

Sand Tiger further submits that the Sand Tiger Wares are accessions or appurtenances 1o
the Dorms themsclves. However, appurtenances are not specitically mentioned in the

PPSA.

The specifications of the Dorms indicate each of the furnishings/appliances that they
come equipped with, such as the Sand Tiger Warces in question, some ol which were
purchased separately from the Dorms (.. the 38 TVs).

Alfidavit of Wayne Sluice on behalf of

Great White Sand Tiger Lodging Lid., at
Cxhibit <"

If the Sand Tiger Wares were truly appurtenances to the Dorms they would not need to be
separately listed in the lease or the specifications of the Dorms, as they would be of one

and the same unit.

Sand Tiger also submits that theyv should be protected by the exemption listed in

subjection 1(1}2)(v) of the PPSA which cxempts leases of household furnishings or
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appliances as part ol a lease of land where the goods are incidental to the vse and

enjoyment of the land.

Personal Propersy Security Act, RSA 2000,
¢ P-7, s T Hz)(v) TAB1

Sand Tiger submits that the present situation is analogous to the one contemplated in the
excmption. However. there is no authority for this. When interpreting the exemptions
listed in section 1(1)(z) of the PPSA the underlying purpose of the PPSA should be
considered:

12 The Personal Property Security Act was designed to sweep

away these technicalitics, and to provide one universal regime. and

one universal registry, in which all security interests had 1o be

registered. Tts ultimate purpose is to define all of those

arrangements where registration is required in the public interest

because possession has been scparated from title. At the highest

level of generality. the Act should be interpreted having regard to
that objective,

Fast Labour Solutions (Edmonton) Lid v
Kramer’s Teclmical Services Tne., 2016
ABCA 2606 at para 12 TAB 4

Tf the legislature wanied the exemption o be as broad as Sand Tiger suggests, language

other than the word “land™ would have had to have been used.

CWB submits that Sand Tiger’s submissions regarding commercial reasonableness
should fail. It is patently evident that CNC could have leased the Dorms without the
Sand Tiger Wares. There is nothing stopping lessees {rom providing their own small
wares such as TVs. For example, if CNC had- exira TVs in their inventory, Sand Tiger

would not have has to purchase TVs to include with the Dorms.
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b) Did the security interest field by CWB over the personal property of CNC,
remain attached to the assets transferred by CNC to 726 Remofte in or about
December 2014, such that those assets remain subject to the securify interest of
CWRE?

In CWB’s brief filed December 20, 2018, CWB argues that 726 Remote has failed to

meet the onus {o show that CWB provided a release of its security interest over the assets

transferred by CNC to 726 Remote in or about December 2014,

In its amended application filed therealier, 726 Remote sceks both relief from forfeiture

and rectification of the CNC GSAs.

Relief {rom Forfeifure

-3
tad

The power of the Alberta Courts to grant relic{ from forfeiture is codified in scction 10 of

the Judicaivre Act, RSA 2000, ¢ J-2.

Relief against forfeiture

10 Subject to appeal as in other cases, the Court has power 10
relicve against all penalties and lorfeitures and., in granting reliel
to impose any erms as to costs, expenses, damages, compensation
and all other matters that the Court sees [it.

Judicature Act, RSA 2000, ¢ J-2 at s 10
TABS

Relief from forfeiture is an equilable and discretionary remedy granted to the courts to
protect a party against the loss of an interest or right because of a failure to perform a
covenant or condition in an agreement or contract. it should be granted sparingly and the
parly seeking the reliel bears the onus ol establishing the case for relief. When
considering when to grant reliel from forfeiture, the court must consider three factors:
(i) the conduct of the applicant; (i) the gravity of the breach: and (i) the disparity
between the value of what has been forfeited and the damage caused by the breach.
Vooriman v SPCVC Investments Ine, 2018

ONSC 3602 at paras 10, 24 - 206, 32 and 57
TAB 6
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Lakshmi Enterprises Lid v Edlewn Inc, 2014
ABQB 610 at paras 3-4 TAB 7

Forfeiture has been judicially defined as:

...the loss, by reason of some specilied conduct, of a right.
property or money, often held as security ov part payment of the
obligation being enforced under the threat ol forfeiture.  Like
promises to pay a penalty. [orfeitures often have penal
consequences as the right or property lorfeited by the defaulting
parly may bear no rclation to the loss suffered by the innocent
party. See 869163 Ontario Ltd. v. Torrey Springs I Associales
Ltd. Partnership 2005 CarswellOnt 2782 at paragraph 22.

St Anne-Nackawic Pulp Company Lid.
(Bankruptey of); Re Forest Products
Marketing Boards v. Green Jain Wedlake.
2005 NBQB 291 at para, 79 TAB S

Relie{ (rom forfeiture “is predicated on the existence of circumstances in which enforcing
a contractual right of forfeiture, although called for by the terms of the contract breached.
causes substantial inequity.”  Also. reliel from forfeiture “is particularly appropriate
where the interests of the other party can be met without resorting to forfetture.” Finally,
reliel from forfeiture may be granted where the party seeking such relief demonstrates

that forfeiture would be “inequitable and unjust”™ or “harsh and unconscionable”.

Alberta (Minister of Justice and Aitorney
General) v. Svkes, 20117 ABCA 191 at paras
40 and 41. TABY

Relief from forfeiture will not be granted when there is a failure to satisfy a condition

precedent ol a contract.

Stursr v Sprott Resource Lending Corp,
2014 BCSC 190 at paras 162-163, 166, 168-
169 TAB 10

Granting relief from forfciture to 726 Remote will cause CWB a “substantial inequity™ in
that CWI3's security interest in the assets transferred by CNC to 726 Remote, “cannot be

met without resorting to forfeiture”, CWB received only some $3.5 million of the $20
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million of proceeds paid by 726 Remote to CNC for the asscts. Fven that $3.5 million
was an illusorv payment, as the monies were deposited into the CNC operating line
account with CWB and subsequently re-advanced by CWB and used in CNC operations.

In effect, CWRB recerved nothing from the sale of these assets,

Granting 726 Remote reliel” [rom forfeiture based on their failure to obtain a relcase of
the CWB security inferest in the translerred assets, would result in CWDB sulfering an

“Inequitable and unjust”, and a “harsh and unconscionable™ loss.

Rectificauon

29.

S}
—

726 submits that the CNC GSAs should be rectified to conform to the original intention

of the pariies,

However, the undezrlving purpose of the stay provisions in the CCAA is to mamntam the
status quo amongst creditors and prevent their maneuvering for position. Rectification of
security documents alTecting priorities made alter a CCAA stay would defeat that intent.

Sharp-Rite Technologies Lid., Re, 2000
BCSC 414 at paras 54-39 TAB 11

Redsione Investment Corp., Re, 2015 ONSC

533 at para 57 TAB 12
As of commencement of the CCAA proceedings, CWB’s first security interest over all of
CNC's present and after acquired personal property, captured the CNC GSAs. To now
rectify those CNC GSAs in the manner proposed by 726, would deprive CWB of a vested

interest therein.
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Personal Property Security Act, R.S8.A. 2000, ¢c. P-7, 5. 1

{f.2Z) "elearing house option" means an optien, other than an option on futures, issued by a cleanng house to its

participants;
(g} "collateral” means personal property that is subject o a security interest;

{h) "commercial consignment" means a consignment under which goods are delivered for sale, lease or other
disposition to a consignee who, in the ordinary course of the consignee's business, deals in goods of that description,

by a consignor who,
(i) in the ordinary course of the consignor's business, deals in goods of that description, and
(11) reserves an interest mn the goods after they have been delivered,

bui does not include an agreement under which goods are delivered 1o an auctioneer for sale or to a consignee for
sale, lease or other disposition if it is generally known to the creditors of the consignee that the consignee is in the
business of selling or [easing goods of others;

(1} "consumer goods" means goods that are used or acquired for use primarily for personal, family or houschold

purposes;
(4) "Court™ means the Court of Queen's Bench;

(k) "ereditor" mcludes an asstgnee for the benefit of creditors, an exceutor, an adminisirator er a committee of a

creditor;

(1) "crops" means crops, whether matured or otherwise, and whether naturally grown or planted, attached to land
by roots or forming part of trees or plants attached to land, but includes trees only if they are

(1) nursery stock,
(ii) trees being grown for uses other than the production of lumber or wood products, or
(iti) trees being grown for use in reforestation of land other than the land on which the trees are growing;

(m) "debtor” means, subject to subsection (4). a person who owes payment or other performance of the obligation
secured, whether or not that person owns or has rights in the collateral, and includes any one or more of the

following:
(1) a person who receives goods from another person under a conunercial consignment;
(11} a {essec under a lease for a term of more than one year;
(iil) a transferor of an account or chattel paper;

(iv)in sections 17,24, 26, 58, 59, 60(12), 62(7), 65(2)(b), 65{3) and 67, a transferce of or a successor to a debtor's
interest mn collateral; '

(n} ""default” means the failure to pay or otherwise perform the obligation secured when due, or the occurrence of
any event or set of circumstances on which under the terms of the security agreement the security interest becomes

enforceable;

{o) "document of title' means a writing issucd by or addressed to a bailee

WestlawNext canaoa Copyright © Thomson Reuters Canada Limited or its licensors {excluding individual cour docurmsnts). All nghts reserved.



Personal Property Security Act, R.S.A. 2000, c. P-7, 5. 1

(i) that covers goods in the bailee's possession that are identified or are fungible portions of an identified mass,
and

{it) in which 1t is stated that the goeds identified in it will be delivered to a named person, or to the transferee
of the person, to bearer or to the order of a named person;

(0.1) "entitlement holder" means an entitlement holder as defined in the Securities Transfer Aet;
(0.2) "entitlement order' means an cntitlement order as defined in the Securities Transfer Act;

{p) "equipment” means goods that are held by a debtor other than as inventory or consumer goods;
{p.1) "financial asset' mcans & {inancial asset as defined 1n the Securifies Transfer Act;

(q) "financial institution” means a bank, a trust company, a credit union and a treasury branch;

(r) "financing change statement" means a financing change statement in the form authorized under the regulations
and, where the context permults, data authorized under the regulations to be transmitted to an office of the Registry

to amend a registration;
(s) "financing statement" means

(i) a printed financing statement in the form authorized under the regulations and required or permitted (o be

registered under this Act, and
(11} where the context permits,

(A) data authorized under the regulations to be transmitied to an office of the Registry to effect a
registration,

{B) a financing change statement,
(C) a security agreement registered before October 1, 1990, and

{D) a financial interest statement or amending {inancial interest statement under the Chattel Seourity
Regisrries Ace, S AL 1983, ¢. C-7.1, accompanying a security agreement registered before October 1, 1990,
il there is a conflict between the financial interest statement or amending financial interest statement and
the security agreement,;

(t) "fixture" does not include building materials;

(u) "future advance"” means an advance whether or not made pursuant to an obligation and includes reasonable
costs incurred and expenditures made for the protection, maintenance, preservation or repair of collateral;

(1.1} "futures account” mcans an account maintained by a futures intermediary in which a futures contract is carried
for a futures customer;

(1.2) "futures contract” means a standardized future or an option on futures, ather than a clearing house option,
that is

(i} traded on or subject to the rules of a futures exchange recognized or otherwise regulated by the Alberta
Securities Commission or by a securities regulatory authority of another province or territory of Canada, or

Westiav/Next. canapa Copyright © Thomson Reuters Canada Limited or its licensars (excluding individual cour desumants). All rights reserved. 3









Personal Property Security Act, R.5.A. 2000, c. P-7, 5. 1

(ff} "pawnbroker' means a person who engages in the business of granting credit to individuals for personal, family

or houschold purposes and who takes and perfects sccurity interests in consumer geods by taking possession of
! ' them, or who purchases consumer goods under agreements or undertakings, express or implied, that the goods may
be repurchused by the seilers;

i (gg) "personal property™ means goods, chattel paper, investment property, a document of title, an instrument, money
i or an intangible;
(hhi} "prescribed" means prescribed by the regulations;
{ (1) "prior security interest" means an interest created, reserved or provided for under a valid agreement or other
transaction entered into before October 1, 1990, that is a security interest within the meaning of this Act and to which
l this Act would have applied if it had been in force at the time the agrecment or other transaction was entered into;

{ij) "proceeds” means identiflable or traceable personal property, including fixtures and crops,
1 (1) derived directly or indirectly from any dealing with collateral or the proceeds of the collateral, and
(i1} in which the debtor acquires an interest,
and includes

- (i a right to an insurance payment or any other payment as indemnity or compensation for loss of or damage
to the collateral or preceeds of the collateral,

(iv) a payment madc in totai or partial discharge or redemption of an intangible, chattel paper, an instrument
or investment property, and

(v) rights arising out of, or preperiy collecied on, or distributed on account of, collateral that is investment
property;

(kk) "purchase" includes taking by sale, lease, discount, assignment, negotiation, morigage, pledge, lien, issue,
reissue, gitt or any other consensual transaction creating an interest in property;

(i) "purchase-money security interest’ means

(i) a security interest taken or reserved in collateral, other than investment property, o secure payment of all
or part of its purchase price,

(ity a security interest taken in collateral, other than investment property, by a person who gives value for the
purpose of enabling the debtor to acquire rights in the collateral, to the extent that the value is applied to
acquire theose rights,

(iii} the interest of a lessor of goods under a lease for a term of more than one year, or
(iv) the interest of a person who delivers goods to another person under a commercial consignment,

but does not include a transaction of sale by and lease back to the selier, and, for the purposes of this definition,
"purchase price" and "valwe" include credit charges or interest payable in respect of the purchase or loan;

J (mun) "purchaser” means z person who takes by purchase:

{nn) "receiver"” includes a receiver-manager;

. WestlawMext canavs Copyright @ Thomson Reulers Canada Limited or its licensors (excluding individual courl documants). All rights reserved Z



Personal Property Security Act, R.8.A. 2000, c. P-7, 5. 1

{oo) "Registrar' means the Registrar of Personal Property designated under section 42;
(pp} "Registry" mecans the Personal Property Registry continued under Part 4;
{(qq) "secured party’ means

(1) a person who has a security interest,

(i) 2 person who holds a security interest for the benefit of another person, and

(iii) the trustee, if a security agreement is embodied or evidenced by « trust indenture,

and, for the purposes of sections 17, 36, 38, 55, 56, 57, 38(1), 60(1), (3}, (12) and (14), 61, 63(1}a), 64 and 67, includes

a receiver;

(qq.1) "securities account” means a securities account as defined in the Securitics Transfer Act;

(qq.2) "securities infermediary" means a securities intermediary as defined in the Securities Transfer Act;
(rr) “security” means a security as defined in the Securities Transfer Aet;

(ss) "security agreement"” means an agreement that creates or provides for a security interest, and, il the context

permils, includes

(i} an agreement that creates or provides for a prier security interest, and

(i) a writing that evidences a security agrecment;
{ss.1) "security certificate™ means a security certificate as defined in the Securities Transfer Act,
(55.2) "security entitlement” means a security entitlement as defined in the Securities Transfer Act;
{(tt) "security jnterest" mezns

(i) an inferest in goods, chattel paper, investment property, a document of title, an instrument, meney or an
intungible that secures payment or performance of an obligation, other than the interest of a seller who has
shipped goods to a buyer under a negotiable bill of lading or jts equivalent to the order of the seller or to the
order of the agent of the seller unless the parties have otherwise evidenced an intention to create or provide for
investment property interest in the goods, and

{ii) the interest of
(A) a transferee arising from the transfer of an account or a transfer of chattel paper,
{B} a person who delivers goods to another person under a commercial consignment, and
(C) a lessor under a lcase for a term of more than one year,

whether or not the interest secures payment or performance of the obligation;

{un) "specific goods" means goods identified and agreed on at the time & scourity agreement in respect of those

gzoods is made;

(un.1) "standardized future’ means an agreement traded on a futures exchange pursuant to standardized conditions
contained in the bylaws, rules or regulations of the futures exchange, and clezred and settled by a clearing house,

WestlawiNext canana Copyright @ Thamison Reulers Ganada Limiled of its licensors {excluding individual court documents). All rights reserved.



Personal Property Security Act, R.S.A. 2000, ¢. P-7, s. 1

to do one or more of the following at a price establishcd by or determinable by reference to the agrezment and at
or by a tune established by or determinable by reference to the agreement:

(1) make or take delivery of the underlying interest of the agreement;
(ii) settle the obligation in cash instead of deliverv of the underlying interest;

(vv) "trust indenture" rmeans any deed, indencure or document, however designated, including any supplement or
amendment to it, by the terms of which a person issues or guarantees, or provides for the issue or guarantee of debt
obligations secured by a sccurity interest and in which a person is appoeinted as trusice for the holder of the debt
obligations issued, guaranteed or provided for under it;

(vv.1) "uncertificated security" means an uncertificated security as defined in the Securities Transfer Act;

{ww) "value™ means any constderation sufficient to support a simple contract, and includes an antecedent debt or
antecedent hability.

1(1.1) For the purposes of this Act,.

{a) a secured party has control of a certificated security if the sccured party has control in the manner provided for
in section 23 of the Securities Transfer Act;

(b} a sccured party has control of an uncertificated security if the secured party has contre! in the manner provided
for in section 24 of the Securities Transfer Act;

{c) a secured party has control of a security entitlement if the secured party has control in the manner provided for
1n section 25 or 26 of the Securities Transfer Act;

(d) a secured party has control! of a futures contract if
(1) the secured party is the futures intermediary with which the futures contract is carried, or

{ii) the futures customer, the secured party and the futures intermediary have agreed that the {utures
intermediary will apply any value distributed on account of the futures contract as directed by the sccured party
without further consent by the futures customer;

{e) a secured party having contro of all security entitlements or futures contracts carried in a securities account or
futures account has control over the securities account or futures account.

1(2) For the purposes of this Act,

{a) an individual knows or has knowledge when information is acquired by the individual under circumstances in
which a reasonable person would take cognizance of it;

(b} a partnership knows or has knowledge when information has come to the attention of one of the general partners
or 4 person having contrel or management of the partnership business under circumstances in which a reasonable
person would take cognizance of it;

{c) a corporation knows or has knowledge when information has come to the atiention of
{i} a managing director or officer of the cerporation, or

(ii) a senior employee of the corporation with responsibility for matters to which the information relates,
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2

After extznsive negotiations, a lease was entered into between the Respondent and the Tenant. It commenced

December 1, 1993 and carried a term of 60 months unless sooner terminated.

6

7

The lease contains specilic provisions that are relevant to these considerations including:

Section 1.0 — Definitions

k) "Premises” — the Land, Building and those chattels and equipment as listed in Schedule "A" hereto
Section .03 — Equipment, Fixtures and Chattels

The Landlord agrees to leave on the Premises those chattels, fixtures and equipment as more particularly described
in Schedule "A" attached hereto.

Section 2.04 — Tenant's Improvements

The Tenant agrees to do or cause to be done those improvements te the Premises as set out in Schedule "C" hereto

(the "tenant's improvements'™.
Section 5.06 — Goods, Chattels and Fixtures Not to Be Removed

The Tenant agrees that all goods, chattels, cquipment and fixtures on the Premises as listed in Schedule "A" shall not
be removed {rom the Premises and shall form part of the Premises and accede to the Landlord at the tenmination

of the Lease.
Section 5,07 — Peaceful Surrender

a) The Tenant shall, at the expiration or sooner tennination of the Term, peaceably surrender and yield up unto
the Landlord the Premises, together with all {ixtures and improvements which at any time during the Term, shall
be made therein or thereon ...

Section 8.02 — Removal of Fixturcs

The Tenant shall not take, remove and carry away fTom the Premises any of its fixtures, fittings, shelving, counters or
other articles upon the Premises in the nature of trade or tenants' fixtures ... Any installations, alterations, additions,
partitions and fixtures and anything in the nature of the leasehold improvements not required to be removed by the
Landlord, shall become the absolute property of the Landlord without any cost to the Landlord or compensation
to the Tenant, any subtenunt or occupant of the Premises, free and clear of all licns, charges and encumbrances

whatsoever.

To determine priority, I considered whether or not the fease was a security agreement which created a security

interest. In this regard, it is noted that under s. 1{1)(gg), a security interest means inter alia the interest of a lessor under
a lease for a term of more than one year, whether or not the interest secures payment or performance of the obligation.
However, the Act also states:

11y ...
(v} "lease for a term of more than 1 ycar" includes

(1) a lease for an indefinite term cven though the lease is determinable by 1 or both parties within 1 vear after

its exccution,
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(i1} subject 10 subsection (3), a lease initially for 1 year or less than 1 year if the lessee, with the consent of
the Jessor, retains uninterrupted, or substantially uninterrupted, possession of the leased goods for a period in
excess of 1 year after the date the lessce first acquired possession of the goods, and

(iit) a lease for a term of 1 year or less that is automatically renewable or that is renewable at the option of
one of the parties, or by agreement, for 1 or more terms, the total of which, including the eriginal term, may

exceed 1 year,
but does not include
{iv} a lease involving a lessor who is not regularly engaged in the business of leasing goods. (my emphasis)
& Astoa security interest, the Act also provides as follows:
20(1) A security interest

(¢) in goods, chattel paper, a security, a negotiable document of title, an instrument, an intangiblé or money is
subordinate to the interest of a transferee who

{1} acquires the mterest under a transaction that is not a security agreement,
(11) gives value, and
(il) acquires the interest without knowledge of the security interest and before the security interest is perfected.

9 Having regard to the particulars hereinbeflore referred to, T agree with Master Breitkreuz that the Respondent
13 a lessor who is not regularly engaged in the business of leasing goods as a result of which the lease is not required
to be registered under the PPSA. In addition, I agree with the Respondent that it acquired its various interest under a
transaction that was nol a security agreement, that it gave value by way of a rent-free period under the lease and that
1t acquired its interest in the Sched. C chatiels on the date that the lease was signed, namely May 21, 1993, without
knowledge of and prior to the registration of the Applicant's debenture on February 21, 1994

10 However, I find that I am unable to agree with the decision of Master Breitkreuz that all of the chattels located on
the property at the time that the lease was lerminated have become fixtures and the property of the Respondent.

11 There is no question that the chattels, fixtures and equipment referred to in Sched. A were at the time that the
lease was entered into and thereafter remained the property of the Respondent. That position is confirmed when one
notes the provisions of ss. 100(k), 203 and 506.

12 In addition, the Tenant's improvements referred to in s. 204 and listed in Sched. C became, at the termination of
the lease, the absolute property of the Respondent.

13 What did not become the property of the Respondent are those chattels and any equipment that the Applicant
brought to and which presently remain upon the premises, but which are not those described in Sched. C. It is my view
that said chattels and equipment should be returned forthwith to the Applicant,

14 The Respondent shali have the costs of this application which may be spoken to if required.
Appeal allowed in part.

End of Document Copyright 43 Thomson Reuters Canada Limited or its licensors (exeluding individual court documents), Al rights
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2006 SKQDB 519
Saskatchewan Court of Queen's Bench

Bank of Montreal v. Patchrite Inc.
2006 CarswellSask 780, 2006 SKQB 519, 11 P.P.5.A.C. (3d) 67, 154 A.C.W.S. (3d) 718, 200 Sask. R, 122
Bank of Montreal, Applicant and Patchrite Inc., Respondent
T.C. Zarzeczny J.

Judgment: December 8, 2006
Docket: Regina Q.B.G. 1690/06

Counsel: Rick M. Van Beselaere, for Applicant
Michael J. Morris, for Respondent

Subject: Corporate and Commercial; Insolvency; Civil Practice and Procedurc
MOTION by bank for determination of prierity security interest,

T.C. Zarzeczny J.:

Intreduction

1 The Bank of Montreal (the "Bank™) presents a motion to the Court to determine the priority position of the Bank
and the respondent Patchrite Inc. ("Patchrite”) respecting assets leased by Patchrite to Sweeprite Mfg. Inc. ("Sweeprite").
The applications are brought pursuant to ss. 63 and 66 of The Personal Property Security Act, 1993, 8.8. 1993, ¢. P-6.2
{the "PPSA").

2 Counsel for the parties have cooperated in having this metion heard and decided by filing an Agreed Statement of
Facts ("Agreed Statement") with attached exhibits. A photocopy of the Agreed Statement (without exhibits) is attached
as Schedule "A" to this judgment. The whele of the Agreed Statement with exhibits is incorporated by reference into

this judgment.
Background Facis and Circumstances

3 Sweeprite was incorporated by Leslie Hulickso in Fanuary of 1985 and it commenced business as an equipment
manufacturing company specializing in the manufacture of commercial street and parking lot sweepers. Patchrite was
also incorporated by Mr. Hulickso, in May of 1990, for the purpose of manufacturing and marketing pothole patching
machines. It never commenced that business.

4 A third company involved in these circumstances is Gateway Capital Corp. ("Gateway") incorporated as a capital
pocl company.

5 In 2000 Mr. Hulickso began negotiating the sale of Sweeprite to Gateway, Although the sale was initially hoped to
include Sweeprite's land. building and equipment located at 1891 Albert Strect North in Reging, Saskatchewan, the deal
ultimately concluded was for Sweeprite's business only. Tts land, building and equipment assets were not included in the
sale. Rather, these assets were transferred by Sweeprite to Patchrite by virtue of a "Rollover Agreement” dated May 1,
2001. Sweeprite maintained possession and use of the land, building and equipment throughout. Patchrite obtained a
mortgage over the real property and Sweeprite made the mortgage payments. Amounts paid by Sweeprite to Patchrite
were treated by both companies as rental expenses and income.
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6 InFebruary of 2002, Sweeprite and Gateway signed a Letter of Intent whereby Gateway agreed to acquire Sweeprite
by & share purchase to close May of 2002, A formal agreement was signed April 11, 2002, however, for various reasons,
the closing date for the sale transaction was extended and it did not close until January 31, 2003, Upon closing Sweeprite
and Gateway amalgamated and continued as Sweeprite.

7 An equipment lease (the "Equipment Lease™) covering the equipment that is the subject of the application before
the Court (the "leased equipment”) was signed by Sweeprite as lessec and Patchrite as lessor on May 23, 2002 (exhibit
"B" to the Agrecd Siatement). The leasad equipment was the equipment that had been used and continued to be used
by Sweeprite in its manufacturing processes. Tt is listed as Schedule "A" to the Equipment Lease. The total book value
of the leased cquipment was $331,738.00.

&  The Equipment Lgase was for a tcrm of three years. By its provisicns the lease term was not to begin until after the
closing date of the agreement between Sweeprite and Gateway January 31, 2003. The lease provided for the payment of
a minimum annual rental of $24,000.00 and it includes an offer to purchase the leased equipment for $212,000.00. The
first monthly rental payment under the lease of $2,000.00 was made by Sweeprite to Patchrite in February of 2003,

9 InJune of 2005, Patchrite and Sweeprite executed a Lease Extension and Amending Agreement. It provided that
the Equipment Lease's term would be extended to May 1, 2007, Patchrite never registered an interest at the personal
property security registry as lessor of the ecquipment leased to Sweeprite either of the original Equipment Lease or the
exlension or renewal agreement.

10 The partics have agreed that this guipment Lease js the only written lease of equipment (personal property) by
Patchrite (o any lessee. Patchrite has no other personal property leases.

11 Afier the land, building and cquipment Roflover Agreement of May 2001, in December of 2001 Palchrite became
actively engaged in and has since earned income from a contract with Rite Way Mfg. Co. Ltd. ("Rite Way"}). The work
for Rite Way involves research, design and development work for the "python” grain harvesiing combine. 11 has not
yet entered production.

12 Patchrite 1s not and has never been a wholesaler or retailer of any kind of goods (personal property).

13 In April of 2004, Sweeprite granted the Bank a security interest in all of its present and after-acquired personal
property {Appendix "C" to the Agreed Statement) in support of loan facilities provided to Patchrite by the Bank. The
Bank registered a financing statement in the personal property registry on April 6, 2004,

14 Sweeprite ran into financial difficulty in the fall of 2005 and was unable to meet all of its obligations. The Bank
appointed a receiver and manager. Subsequently Swecprite was deemed to have made an assignment in bankruptcy in
January of 2006. Tn the course of the administration of the bankrupicy of Sweeprite, this dispute has now arisen between
Patchrite and the Bank regarding priority to the leased equipment.

15 Byagreement between the Bank and Paltchrite, the leased cquipment has now been sold and the sum of $100,000.00,
the amount the parties huve agreed represents the value of the equipment, has been placed in trust to be paid out in
accordance with the determination by this Court of the legai priorities to the leased equipment in issue between these

parties,
The Issue

{6 By their agreed statement the parties have agreed to and stated the issue for determination by this Court as follows
at paragraph 31:
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31. The issue to be decided by the Court is which of the Bank of Montreal or Patchrite has priority to, or entitlernent
to, the equipment subject to the Lease. That 1ssue requires a determination on whether the Lcase was a "lease for a
terin of more than one year" as defined in s. 2(1){v) of The Personal Property Security Aei, 1993,

Analysis

17 Subsections 3(2} and 2(1X(y) of the PPSA define and apply to leases of personal property for a term of more than
one year. They provide as follows:

3(2) Subject to section 4 and section 55, this Act applies to a transter of an account or chattel paper, to a lease for
a term of more thanr one year and to a commercial constgnment, that does not secure paviment or performance of
an obligation.

2(1) In this Act:

(v) "lease for a terin of more than one year" includes;

(1} a lease for an indefinite term, including a lease for an indefinite term that is determinable by one or both
of the parties not later than onc year aficr the day of its execution;

(it} a lease initially for a term of one year or less than one year, where the lessee, with the consent of the
lessor, retains uninterrupted or substantially uninterrupted possession of the leased goods for a period
of more than one year after the day on which the lessee, with the consent of the lessor, first acquired
possession of them, but the lease does not become a lease for a term of more than one year untit the lessee's
possession extends for more than one year; and

(i11) a lease for a term of one vear or less where:

{A) the leasc provides that it is automatically rencwable or that it is renewable at the option of one of
the parties or by agreement of the parties for one or mere terms; and

(B} the total of the terms, including the original term, may exceed one year;
but does not include:
{1v} a lease involving a lessor who is not regularly engaged in the business of Jeasing goods,

(v) a lease of household furnishings or appliances as part of a lease of land where the goods are incidental
to the use and enjoyment of the land: or

{vi) a lease of prescribed goods, regardless of the length of the lease term.
[Emphasis added]

18 Patchrite argues that, by virtue of subclause 2(1)(y)(iv), a "leasc for a term of more than one year" does not include
"a lease involving a lessor who is not regularly engaged in the business of leasing goods ..." Patchrite claims that it is "not
regularly engaged" in the business of leasing goods. This lcase of equipment to Sweeprite was the only Icase transaction
which it ever has or ever expects to engage in. Leasing is not part of the business Patchrite regularly engages in. It seeg
its business as consisting of research and development in particular for the python combine by virtue of its contract
with Rite Way.
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27 Ultimately Patchrite and Sweeprite entered into the equipment lease dated May 23, 2002, for a term of three vears,
a term which, by virtue of the agreement, began running January 31, 2003, The equipment lease required Sweeprite
pay Patchrite an annual rent of 524,000.00 and recognized that the equipment leased had a book value of $331,738.00.
Patchrite granied Sweeprite an option to purchase the leased equipment for a purchase price of $212,000.00.

28 In 2001 when the non-written lease/rental agreement first began, Patchrite had no other business excepi the
ownership and lease to and/or rental of the land, building and equipment to Sweeprite, It was not until December of
2001 when it obtained the research and development contract with Rite Way.

29 The business of leasing which had started in the spring of 2001 under the non-written arrangement and which
continued thereafter by viriue of the equipment lease until the bankruptey of Sweeprite, was, from May to December of
2001, the only business of Patchrite and thereafter continued to be a significant part of Patchrite's business.

30 In these facts and circumstances, 1 find and conclude that Patchrite was "regularly engaged in the business of
leasing" within the meaning of subscction 2(1){y)(iv) of the PLSA and therefore it is not entitled to the exemption from
the registration requirements of s. 3. The lease in question was thereforc "a lease for a term of more than one year” within
the meaning of the PPSA and it required registration. Having failed to register its leasehold interest at the persenal
property registry Patchrite's claim to the equipment is subordinate to the registercd and first prierity claim of the Bank,

31 Orders reflecting this judgment of the Courl may issue.
Order accordingly.

APPENDIX "A'" — te 2006 SKQB 519

CANADA ) ().B.G. No. 1690 of 2006
PROVINCE OF SASKATCHEWAN

IN'THE QUEEN'S BENCH

JUDICIAL CENTRE
OF REGINA
BETWEEN:
BANK OF MONTREAL
APPLICANT
-and-
PATCHRITE INC.
RESPONDENT

Agreed Statement of Facts

i. Sweeprite Mfg. Inc. ("Swecprite”) was incorporated by Leslie Hulickso {"Ifulickso") on January 31, 1985 under
The Business Corporations Act (Saskatchewan).

2. Sweeprite commenced business in 1983 as an equipment manufacturing company in Regina, specializing in the
manufacture of commercial street and parking lot sweepers.

3. Patchrite Inc. (" Patchrite") was incorporated by Hulickso on May 24, 1990 under The Business Corporations Act
(Saskatchewan). Hulickso remains as the sole shareholder and director of Patchrite.

4. Patchrite was created in 1990 for the purpose of manufacturing and marketing pothole patching machines to the
.public and private sector but never commenced business as such.

(&3]
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3. Gateway Capital Corp. ("Careway") was incorporated under The Business Corporations Act (Saskatchewan).
Gateway was a capital pool company listed to publicly trade shares on the CDNX Exchange. but which needed to
purchase shares in a corporation as a "qualifying transaction" to do so.

6. Hulickso was a director and majority sharcholder of Sweeprite until the shares were sold to Gateway.
7. In 2000 Hulickso, on behalf of Sweeprite, began negotiating the sale of Sweeprite to Gateway.

8. At the time, Hulickso's intention was to include Sweeprite's land, building and equipment, civically located at
1891 Albert Street North, in Regina, Saskatchewan, in the sale to Gateway.

9. As the negotiations progressed, Gateway indicated that it was not interested in acquiring Sweeprite's land,
building and equipment,

10. Due to Gateway's position, Hulickse completed a corporate restructure whereby on May 1, 2001 Sweeprite's
land, building and equipment were transferred to Patchriie while negotiations with Gateway continued for the
acquisition of Sweeprite. A copy of the Rollover Agreement dated May 1, 2001 which dealt with these transfers and
a4 copy of a letter from Patchrite's solicitors to its accountant dated April 29, 2002 arc attached as Appendix "A".

11. Patchite obtained a mortgage over the real property that had been transferred to it (and a mortgage made
by Sweeprite was repaid and discharged). Sweeprite made the payments thal were due on Patchrite's morigage to
Patchrite's mortgagee and the amounts paid by Sweeprite were treated as rental income by Paichrite for income
tax purposes. The total amount paid as rent by Sweeprite for the fiscal period from July 1 2000 to June 30, 2001
was $22.500.00, The total amount paid by Sweeprite as rent for the fiscal period from July 1, 2601 to June 30, 2002
was $08,0659.53 (which amount was the total amount paid by Sweeprite towards the Patchrite mortgage referred to
above during that time period). The total amount paid as rent by Sweeprite from July 1, 2002 to January 31, 2003
was $23,701.71 (which was the amount paid by Sweeprite on the Patchrite mortgage during that time period).

12, On February 8§, 2002, after lengthy negotiations, Sweeprite and Gateway executed a letter of intent whereby
Gateway was to acquire Sweeprite through a share purchase which was to close May 1, 2002 as a qualifying
transaction.

13. Fellowing further negotiations, Sweeprite and Gateway executed a formal Qualifying Transaction Agreement
on April 11, 2002. For various reasons the closing date of the Qualifying Transaction Agreement was extended
and ultimately the transaction did not close until JTanuary 31, 2003, Upon the closing, Sweeprite and Gateway
amalgamated to continue as Sweeprite.

14. The equipment lease which is the subject of this application was exccuted by Fulickso on behalf of Sweeprite,
as lessee, and on behalf of Patchrite, as lessor, on May 23, 2002 {"the Lease"}, A copy of the Leasc is attached as
Appendix "B".

15. The Lease was entered inte as part of, and was destgned to facilitate, the sale of the shares of Sweeprite to
Gateway since (Gateway did notl wish to acquire the land, building and equipment located at 1891 Albert Street
North, but it was nonetheless required to ¢continue Sweeprite's business.

16. The Lease was for a term of three years but its term was not to begin until the closing date of the Qualifying
Transaction Agreement between Sweeprite and Gateway, which ultimately was January 31, 2003. The Lease
provides for minimum annual rent of $24,000 and includes an option to purchase the leased equipment {or $212,000.
The first monthly rental payment of $2,000 under the Lease was made to Patchrite in February of 2003,

17. The Lease was the first and only transaction where Patchrite had entered into a written fease of personal property
to a lessee.
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1%, Patchrite has not engaged in any other leases of personal property as lessor,

19. Parchrite owns other personal property which is not leased. This property includes a vehicle and computer
system. Since December of 2001 Paichriie has also owned inventory and equipment which it has used in its rescarch,

design and development work.

20, Since December of 2001 Patchrite has been actively engaged in and has carned income from research, design
and development work for Rite Way Mfz. Co. Ltd, ("Rite W}y, The majority of Patchrite's work has involved
research design and development work for the "python" combine, which has not vet entered production.

21, Patchrite is not, and has never been, a wholesaler or a retailer of any kind of goods.

22. Pursuant to a General Security Agreement dated April 1, 2004 Sweeprite granted to the Bank of Montreal a
security interest in all of its present and after-acquired personal property. A copy of the General Security Agreement

is attached as Appendix "C".

23. The Bank of Montreal registered a financing statement respecting the said security agreement in the Personal
Property Registry on April 6, 2004 as Registration Number 120624304, Attached as Appendix "D" is a copy of a
Personal Property Registry {(Saskatchewan) search dated April &, 2005 obtained by the Bank of Montreal's solicitors
and evidencing registration of the financing statement,

24, On June 28, 2005 Patchrite and Sweeprite exceuted a Leuse Extension and Amending Agreement providing that
the Lease's term would be extended to May 1, 2007, Attached as Appendix "E” is a copy of the Lease Extension

and Amending Agreement.
25. Sweeprite ran inte financial difficulty in the fall of 2005 and was unable to meet all of its obligations.

26. The Bank of Montreal appointed Sullivan & Associates Inc. ("Sullivan") as recciver and manager of Sweeprile

under the said sceurity agreement.

27. Sweeprile attempted to proceed with a proposal under the Bankruptey and Insolvency Aer but was unable to
present a proposal acceptable to its creditors. As a result it was deemed to have made an assignment in bankruptcy
on January 25, 2006. Sullivan was appointed as Sweeprite's Trustee in Bankruptey,

28. During the course of the bankruptey proceedings a dispute arcse between Patchrite and the Bank of Montreal
regarding priority to the equipment subject to the Lease.

29. Sullivan soficited offers for Sweeprite's assets (not including the equipment subject to the Lease) and eventually

sold this other equipment to Patchrite,

30. Patchrite and the Bank of Montreal have agreed that the value of the equipment subject to the Lease is
$100,000.00. Patchrite and the Bank of Montreal further agreed that that amount would be placed into a trust
account by Patchrite, and that the funds would follow the result of the determination of the issues between Patchrite
and Bank of Montreal. This sum is prescntly being held in trust by Robertson Stromberg Pedersen LLP pending
the Court's decision in this application.

31. Theissuc to be decided by the Court is which of the Bank of Montreal or Patchrite has priority to, or entitiement
to, the equipment subjcct to the Lease. That issue requires a determination on whether the Lease was a "lcase" for
a term of more than cne year” as defined in s.2(1)(y) of The Personal Property Security Act, 1993 (Saskatchewan)

("the Act"}.
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32. The Bank of Montreal's position is that the Lease was a lease for a term of more than one year under the Act,
and that as a result, Patchrite was obligated to register @ financing statement in respect of its interest as lessor, and
because jt did not do s0, Bank of Mountreal has priority duc to perfection of its security interest by registering a
financing statement in the Personal Property Registry.

33. Patchrite’s position i that the Lease was not subject to the Act because Patchrite was a "lessor who 15 not
regularly engaged in the business of leasing goods” pursuant to section 2(133)(iv) of the Act. As such, there was
no obligation on Patchrite to register a financing statement and Patchrite is entitled to the equipment due to its
ownership interest in it.

34. The Parties have agreed that these agreed facts may be utilized by the Court in respect of the application made
under the Act to determine the respect rights, entitlement and priority to the cquipment as between Bank of Montreal
and Patchrite.

Dated at the City of Regina, this 757 day of December, 2006.

ROBERTSON STROMBERG PEDERSEN LLP

t £l

- r T -

Solicitors for Patchrite Inc.

iy "

O e

4 -
Scohcitors for Bank of Montreal
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2016 ABCA 266
Alberta Court of Appeal

Fast Labour Solutions (Edmonton} 1.td. v. Kramer's Technical Services Inc.

2016 CarswellAlta 1703, 2016 ABCA 266, [2016] 11 W.W.R. 485, [2016] AW.L.D. 4125, 270 A.CW.S.
{(ad) 204, 402 D.L.R. {4th) 725, 40 C.B.R. (6th) 169, 41 Alta. L.R. {(6th) 7, 6 P.P.S.A.C. (4th) 117

Fast Labour Solutions (Edmonton) Limited (Respondent / Plaintiff)
and Kramer's Technical Services Inc. (Appellant / Defendant)

Alberta Diluent Terminal Ltd. (Not a Party to the Appeal / Applicant) and Fast Labour
Solutions (Edmonton) Limited (Respondent / Respondent) and Kramer's Technical
Services Inc. (Appellant / Respondent) and George Kramer (Appellant by Order)

Frans Slatter, J.D. Bruce McDonald, Sheila Greckol JJ.AL

Hcard: September 7, 2016
Judgment: September 15, 2016
Docket: Edmonton Appezl 1503-0245-AC, 1503-0261-AC

Counsel: B.S, Sussman, Q.C., for Respondent
N. Fenna, for Appellant, Kramer's Technical Services [nc.
J.R. Pawlyk, for Appellant, George Kramer

Subjeet: Civil Practice and Procedure; Corporate and Commercial; Insolvency

APPEAL by KT inc. from order finding it was subordinate te writ holders; APPEAL by GK from order granting prierity
to FL Ltd.

Per curiam:

I The issue on appeal #1503-0245AC is whether a construction crane is an exigible asset of the appellant, which
depends on whether the owner of the crane was required to register its interest under the Personal Property Securiry
Act, RSA 2000, c. P-7.

2 Theissue on appeal #1503-0261AC is whether a wrii holder that has seized property, and must move that property
to preserve it, 1s entitled to priority for the seizure and removal cosis.

Facts

3 Kramer's Technical Services, Inc. (Kramer's lowa) is an Jowa company in the demolition business. It obtained a
contract in Alberta, and in order to perform that coniract it incorporated an Alberta subsidiary with a similar name,
Kramer's Technical Services Inc. (Kramer's Alberta). Kramer's [owa then Jeased a crane and other equipment to Kramer's
Alberta to facilitate the performance of the contract. The respondent Fast Labour Solutions, & judgment creditor of
Kramer's Alberta, attempted to seize the crane to satisfy its writ. Kramer's Alberta filed an objection to the seizure,
taking the position that the crane was really the property of Kramer's Iowa.

4  Asnoted, Kramer's lowa was awarded a contract to dismantle facilities in Edmonton so that they could be shipped to
China. In November 2008 it engaged Kramer's Alberta to perform all the work for a fee, and represented that Kramer's
Towa "will provide all equipment necessary for completion of the work"., Kramer's Towa bought the crane an March
12, 2010, and had it delivered directly to the Edmonton facilities being dismantled, There was evidence showing that
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Kramer's Iowa sent Kramer's Alberta monthly invoices for $35,000 for rental of a variety of pieces of equipment. Henry
Kramer, the officer of Kramer's Iowa, deposed, however, that it was not in the business of renting equipment to arm's-

length parties.

5 Kramer's lowa did not register its interest in the crane in the Personal Property Registry. The crane was in the
possession of Kramer's Alberta for more than one year, meaning that the lease potentially required registration because
It was a deenied sceurity interest under s. 1(1)(tt) of the Ace, even though it did not necessarily secure payment or
performance of an obligation:

{tt) "security interest” means ...
(i) the interest of ...
(C) a lesser under a lease for a term of more than one year, ...
Kramer's lowa argues that it falls within the exception under s. 1{1)(z) of the Acr:
(z) "lease for a term of more than one year" ... does notinclude ...
(iv) a lease involving a lessor who is not regularly engaged in the business of leasing goods. ...
Kramer's lowa argues that 1t 15 a demolition company, and not "regularly engaged in the business of leasing poods”.

6 On January 15, 2012 George Kramer registered a security inferest in the crane, George Kramer is the father of
Henry Kramer, who Is a co-owner of Kramer's lowa and Kramer's Alberta. When Henry Kramer was examined on his
aftidavit he said that he "wasn't aware” of that sccurity agreement. In an answer to an undertaking to provide a copy of
the security agreement he responded: "A copy of the agreement cannot be located", and that the amount claimed under
the sccurity agreement was "unknown". George Kramer subsequently asserted, however, that he had a security interest
in all of the cquipment for USS1.2 million.

7 Nielsen ). concluded that Kramer's lowa was regularly engaged in the business of leasing goods, and having failed
to register its security interest that interest was subordinate to those of the writ holders, Ile noted that menthly invoices
were sent for the rental of equipment for several years, showing a regularity in the activity of leasing. That order resulted
in appeal #1503-0245AC.

§ When the crane was seized it was located on land cwned by Alberta Diluent Terminal Lid., where the facilities being
dismanlicd were located. It brought an application 1o have the cranc removed, and an order was made requiring Fast
Labour Solutions (the seizing creditor) to remove it within 30 days. 17aced with the competing claim of George Kramer,
Fast Labour applied for an order confirming that the costs of removing the crane would have priovity over any claim
that George Kramer could establish. Little J. granted that order, which resulted in appeal #1503-0261AC.

Registration of the Interest in the Crane

9 The Personal Property Security Act is designed to create a public registry showing the interests of various claimants
in assels possessed by another person. The background is that the common law would slavishly respect the legal title to
an assst. If the owner of an asset allowed somcone else (the "debtor") to have possession of that asset, no third party
could seize that asset to satisfy the debis of the debtor, and the debtor could not give an interest in that asset to anyone
else: nemo dat guod non habet, This has the potential for mischief, if not outright fraud. Third parties could deal in good
taith with a debtor, assuming that because it was in possession of the asset, it also had title.

10 Many centuries ago it was realized that the common law's infatuation with Iegal title could be used to create effective
security Intercsts by separating possession jrom iitle. Title to an asset could be placed in one person (the lender), while
possession of the asset could be left with another (the borrower). The lender would have the security of having title to

[l
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operating company could be misled by the fact that it is in possession of numerous assets. The mischicf is magnified
where the two companies have very similar names, as in the present case. The et is designed to require the non-arm's-
length holding company to register its interest to disclose the true state of affairs.

17 Inthiscaseitisnot determinative that Kramer's lowa is primarily in the demolition business. That does not foreclose
leasing being a regular part of its operations. The arrangement between Kramer's lowa and Kramer's Alberta was that
the former would provide "all equipment" needed for the project, including the seized crane. The fact that the crane was
bought by Kramer's lowa, but immediately delivered to Kramer's Alberta is also indicative of involvement in the business
of financing the acquisition of equipment for a third party. The invoices demonstrated that Kramer's lowa was leasing
a varicly of equipment to Kramer's Alberta on a regular basis in order to faciiitate the project in Edmonton. The record
amply supports the chambers judge's finding that Kramer's lowa was regularly engaged in the business of leasing poods.

Costs of Removing the Scized Goods

I8 Ag things presenily stand, the prior perfected sceurity interest of George Kramer would have priority over
subsequent writs under s. 35 of the Personal Property Security Act and s. 35 of the Civil Enforcement Act, RSA 2000,
c. C-15, assuming that the underlying security is valid and enforceable. George Kramer argues that to allow the writ
holders to recover removal costs would displace the statutory priority regime,

19 It will be apparent that costs would be incurred to remove the crane, no matter which creditor had to remove it.
If it ultimately tarns out that George Kramer has the prior security interest, he would have had Lo remove the crane in
order to realize on his security. If he is now able to download that cost on the writ holders, he would receive & wind{all,

20 Both the Personal Property Security Acf and the Civil Enforcement Act recognize that expenses will be incurred in
the enforcement of claims against debtors, and provide a level of priority for those expenses:

Persanal Property Security Act, s. 60(1) (with respect to true security inlerests):

60(1) Collateral may be disposed of in accordance with this Part in 1ts existing condition or after any repair,
precessing or preparation for disposition, and the proceeds of ihe disposition shall be applied in the following order
1o

(a) the reasonable expenses of enforcing the security agreement, helding, repairing, processing ot preparing for
disposition and disposing of the collateral and any other reasenable expenses incurred by the secured party, and

{b) the satisfaction of the obligations secured by the security intercst of the party disposing of the collateral,
and the surplus, if any, shall be dealt with in accordance with section 61,
Civil Enforcement Acr, 5. 99(3):

99(3) Where the total amount of the cligible claims exceeds the amount of a distributable fund, the distributing
authority must apply the distributable fund toward the claims in the following order of priority:

(a) repealed 2002 c17 s1(20);

(b) first, to other fecs and expenses of a distributing authority that may be claimed against the eaforcement
debtor that were earned or incurred in connection with the enforcement measures that have produced the fund

{c) sccond, to other costs that may be claimed against the enforcement debtor that were incurred by the
instructing creditor in connection with the enforcement measures that have produced the fund and aay other
costs that the Court has directed to be paid out of the fund; ...
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2018 ONSC 3602
Ontario Superior Court of Justice

Voortman v. SPCVC Investments Inc.
2018 CarswellOnt 9632, 2018 ONSC 3602, 203 A.CW.S. (2d) 767

Harry Voortman and Voortman Enterprises Trust
(Applicants) and Voortman Cookies Ltd. (Formerly SPCVC
Acquisition Inc.) and SPCV Investments Inc. (Respondents)

H. McArthurJ.

Heard: April 30, 2018
Judgment: June §, 2018
Docket: CV-17-588051

Counsel: Sean Dewart, Lindsay Beck, for Applicants
Alex Rose, Zev Smith, for Respondents

Subject: Civil Practice and Procedure; Corporate and Commercial
APPLICATION by business sellers pursuant to s. 98 of Cowrts of Justice Act for relief from forfeiture.
H. McArthuy J..

Introduction

1 When sophisticated parties enter into an agreement, where "time is of the essence”, what happens if one party misscs
a deadline? Is a deal always a deal? Or, 1 certain circumstances, can the court provide equitable relief? That is the issue

in the present case,

2 Harry Voortman sold his cookie company to SPCVC Investments Inc. for $182.5 million. " Phe agreement provided
that on closing, $1 million of the purchase pricc was to be paid into an escrow account to secure any claim by the
"purchasers for breaches of the sellers' representations and warranties.” The agreement stipulated that SPCVC had 18
months during which to make any such claim. If the claim exceeded $1.825 million, then Mr. Voortman would become

liable for damages not exceeding the $1 million in the escrow account.

3 The agreement further provided that Mr. Voortruan had 30 days (o file a written objaction to the claim. If Mr,
Voortmar failed to provide a written objection, he was deemed to have admitted the claim and given up his rights to the
$1 million in escrow. The agreement stipulated that time was to be of the cssence.

4 SPCVC filed a claim. Mr. Voortman's Jawyer, Paul Grespan, wrote to SPCVC and asked for more particulars.
After receiving particulars, Mr, Voortman met with Mr. Grespan and instructed him to file a written objection to the
claim. Mr, Voortman's lawyer, however, missed the 30-day deadline by seven days. Why? Tn the week leading up to the
deadline, Mr. Grespan was told he required open heart surgery. Further, an associate at his firm suffered serious injury
in an accident and was unable to return o work on an indefinite basis. In the midst of these troubling circumstances,

Mr. Grespan inadvertently missed the deadline,

5 Mr. Voortman new brings an application pursuant to s. 98 of the Courts of Justice Act, R.S.0. 1990. ¢. C.43, seeking

relicf from forfeiture. He argues that he acted reasonably in relying on his lawyer, that the breach was minor and that
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forfeited by Mr, Yoortman and the prejudice suffered by SPCVC. The loss suffered by Mr. Voortman is disproporticnate
to the damages suffered by SPCVC.

iv) Conclusion on Whether Relief from Forfeiture Should be Granted

4] Mr. Voortman acted reasonably in relying en his lawyer. He met with his lawyer and instructed him to file the
objection. JHe could not reasonably have anticipated that his lawyer would have troubling personal circumstances that
would lead him to inadvertently miss the 30-day deadline. The breach is not particularly grave. While SPCVC has suffered
some prejudice, it is minimal. There is a significant disparity between the $1 million forfeited and minimal prejudice
suffcred by the seven-day delay in filing the objection. Balancing zll three factors, I find that Mr. Vooriman should be

eranted relief from {orfeiture.

42 The niext issue is whether, as a result, SPCVC sheould correspondingly receive a two-month extension to file its

claim. 1 turn to that issue now.
3) Issue Three: Should SPCVC receive a two-month extension to file its claim?

43 Section 98 allows for relicf from forfeiture "on such terms as to compensation or otherwise as are considered just.”
SPCVC argues that if I grant relief from forfeiture to Mr. Voortman, it is just and equitable to grant SPCVC a two-
month extension to {ile its ¢laim.

44 Mr. Voortman counters that for any additional terms to be just, they must rclate to prejudice flowing from the
seven-day delay. JFor cxample, if SPCVC had incurred expenses as a result of the seven-day delay, it would be a just
and appropriate term to order that Mr. Voortman pay those cxpenses. Here, SPCVC has no losses to point to; instead,
SPCVC 1s asking for a remedy in the absence of any damage.

45 T apree, IF SPCVYC had been able to articulate any specific prejudice it suffered as a result of the delay, T would
be prepared to impose a terin to address that prejudice. Tn the absence of any articulable prejudice, however, 1 find that
the remedy being sought by SPCVC is unjustified.

Conclusion

46 Reliefl from forfeiture is an available remedy in this izatter. While such relief should be granted sparingly, it is
justified in this case; Mr. Voortman acted reasonably, the breach was miner, and the forfeiture of $1 million by M.
Voortman is disproportionate tc the damages suffered by SPCVC because of the seven-day delay. Finally, I find that
SPCVC is not entitled to a two-montl extension to file its claim.

Costs on this Application

47 I encourage the partics to see if they can agree on costs. If the parties are unable to agree on costs, Mr. Voortman
shall serve and file with my office written costs submissions within 15 days. SPCVC shall serve and file with my office any
responding costs submissions within 15 days thereafter. The written submissions shall not exceed three pages in length,

excluding the Costs Ouiline.
Application granted

Footnotes

1 The applicants are Harry Voortman and Voortman Enterprises Trust, For ease of reference, 1 will generally refer to the
applicants as Mr. Yoortman. The respondents are Voortman Cookies Ltd. (formerly SPCVC Acquisition Inc.) and SPCVC
Investment Inc. T will gencrally refer to the respondents as SPCVC.
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16 If we were, for the sake of argument, to accept this evidence al face value, there are no grounds for concluding
that the moisture in the crawlspace was definitively attributable to anything the tenant did or did not do. The opinions
about cause are ambiguous and equivocal.

Dispasition

17 1 take notice that fce damming is caused by inadeguate attic insulation and ventilation issues, (which conforms to

onc of the unqualified opinions), and which is not a tenant's issue.

18 Water in the foundation is a combination of landscaping, the integrity of the foundation and such things as whether
weeping tile 1s present and functioning. Tt is possible that the activitics of the tenant might contribute to water in the
basement if the foundation is not sound or if the weeping tile does not do its job, but even this is in doubt,

19 There was cvidence that the downspouts were damaged, though there was no established relationship of cause-
and-effect between a damaged waterspout and water in the crawlspace location.

20 There was no evidence that the plumbing renovations were near where there were moisture issues. There was no
evidence whether plumbing issues already there, or added later, were the cause of the problem.

or the deck addition, built by the tenant, has the negative slope and could be the source of water in the building.

21 The evidence is equally ambiguous about the deck. It 1s not clear whether the existing deck built by the landlord

harm to the reversion. And even if such a link had been proved, curing the harm involves relatively nominal expense.
The irony is that the unapproved leasehold improvements may even have increased the value of the premises, though

22 TInshort, the evidence does not provide a basis for concluding that there i1s any relation between the breaches and

this is conjecture and it too is not proved
Conclusion
23 Reliel from forfeiture is granted on the following terms:

I. The tenant is to repair damaged downspouts forthwith, at its own cxpense, and maintain them in a state of goed

repadr for the currency of the Iease;

2. The tenant is to allow reasonable access for inspection of the plumbing and that any deficiencies be brought to
Code within 30 days of the landlord's inspection report. The cost of plumbing remediation is to be borne by the

party that occasioned the deficiencies.

3. Children und mold are not # good mix. Mold in the crawlspace is to be satisfactonily remediated within 60 days

of the date of this decision.

4. The tenant is to grant the landlord reasonable access to address and repair the source of ice damming,

Costs

24 Tenants should not be encouraged to breach their leases. Even though relief from forfeiture was granted each side

will bear its own costs. The parties may return to regular chambers to address any residual issues within 30 days.
Order accordingly.
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2005 NBER 291, 2005 NBQB 201
New Brunswick Court of Queen's Bench

St. Anne-Nackawic Pulp Co., Re

2005 CarswellNB 449, 2005 CarswellNB 912, 2005 NBER 291, 2005 NBQB 291, [2005]
N.B.J. No. 329, 141 ACW.8. (3d) 704, 14 C.B.R. (5th} 291, 201 N.B.R. (2d) 179, 758 A.P.R. 179

In the Matter of the Receivership of St. Anne-Nackawic Pulp Company Lid,
In the Matter of the Bankruptey of St. Anne-Nackawic Pulp Company Ltd.

'The York-Sunbury-Charlotte Forest Preducts Marketing Board; the Carleton-Victoria Forest Products
Marketing Board; the Madawaska Forest Products Marketing Board; and the Members of the Respective
Marketing Boards Who Have Delivered Wood to the Bankrupt and Who Remain Unpaid (Applicants)
and Green Jain Wedlake Inc., Receiver of St. Anne-Nackawic Pulp Company Lid. (Respondent)

Glennie J.

Heard: March 21, 2005
Judgment: August 19, 2005
Docket: NB 10985

Counscl: Joseph J. Wilby for Applicants
D. Leslie Sruith, Q.C. for Respondent

Subject: Insolveney; Natural Resources; Corporate and Cemmercial; Civil Practice and Procedure; Contracts

APPLICATION for declaration that forest products marketing boards were "farmers” pursuant to s. 81.2 of Bankrupicy
and Insolvency Act.

Glennie J. (orally):

1 The Applicants seek a declaration that the York-Sunbury-Charlotte Forest Products Marksting Board, the Carleton-
Vicloria Forest Products Marketing Board and the Madawaska Forest Products Marketing Board {(collectively, the
"Boards") qualify as farmers as defined in scction 81.2(2) of the Bankruptcy and Insolvency Act, R.8,C. 1985, ¢. B-3 (the
"BIA") and as a consequence are entitled to the rights conferred thereby.

Overview

2 St. Anne-Nackawic Pulp Company Ltd. {"St. Aune Pulp™) operated a kraft pulp mill in Nackawic, New Brunswick.
The Boards supplied pulpwood to St. Anne Pulp during the first fifteen days of September 2004. On September 15, 2004,
S1. Anne Pulp made an Assignment in Bankruptey under the 874 with Green Jain Wedlake Tnc. named as Trustec (the
"Trustee"). On the same day as the bankrupicy, Green Jain Wedlake Inc. was appointed receiver (the "Receiver") of
certain assets of 5t. Anne Pulp by St. Anne Industries Ltd., a secured creditor. Pursuant to the security held by 8t. Anne
Industries Ltd., the Receiver took possession of tree length logs, cight foot logs and wood chips located at or near the

site of the St. Anne Pulp mill.

3 Subsequently, by Order of this Court, Green Jain Wedlake Inc. was replaced as Trustee in Bankruptey as of October

25™ 2004 by A. C. Poirier & Assaciates Inc.
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4 By a facsimile message dated October 8, 2004, the Receiver advised the Boards that it was the receiver of certain
assets of St. Anne Pulp including the wood inventory, The fax message went on to say:

The Company's records indicale you are a supplier of wood for which you have not been paid. Under the Bankruptcy
and Insclvency Act and Regulations ("the Act"), wood delivered direcily by "tree farmers” during the 15 days prior
to the date of receivership (September 15, 2004) must be returned to those farmers if they have not been paid and
if they have filed proper claim documents with the Recelver in accordance with the Act. "Tree farmers" are defined
by the Act as suppliers of weod who own or lease the land on which the wood is harvested. Wood harvested under
a Crown license does not qualify.

If you are a "tree farmer” please mail or fax to our atiention on or before October 15, 2004 the following documents:
(1) A completed and signed copy of the attached "Proof of Claim" form.

(2} A properly exceuted affidavit confirming proof of land ownership or land fease. We have attached an
affidavit form for vour use.

(3) A signed release in the form attached.

5 The Boards responded by {iling various documents with the Receiver.

6 Subsequently, the Boards say they were informed verbally that the Receiver had denied their claims on the ground
that the Boards did not constitute a furmer/owner as was required under the provisions of section 81.2 of the BIA4. The
Boards assert that by virtuc of that decision, the Boards and the woodlot owner/supplier's claim to the unpaid trees lost

all priority.
7 The Beards now want the Receiver's decision set aside pursuant to section 81.1{8) of the BJA.

&  The Boards have asserted a claim that they qualify as "farmers" as that term is used in section 81.2 of the BIA. They
argue that they are "the exclusive agents of the unpaid farmers/marketers of trees” listed in the Notice of Motion. Based
on the {act that it was not satisfied that the Boards qualified as an owner, occupier, landlord or tenant of a farm from
which the wood was supplied, the Recerver refused to accept that claim by the Boards. In substance, the Boards claim
to qualify as farmers, or, iu the alternative they suggest that the individual private woodlot owners from whose land the
wood was cut should be permitted to file late claims as farmers under section 81.2 of the BI4, or, in the further alternative
the Boards be entitled to file late claims to be entitled to recover the wood as thirtv day goods under s. §1.1 of the BIA.

Regulatory Framework

9 The Bourds were originally created by Regulations §3-220, 83-221 and 83-226 under the Farm Products Marketing
Aet (since repealed). In connection with the repeal of the Farm Producis Markeiing Act, the Boards were continued under
section 105(1) of the Natural Products Act, SN.B. 1999, ¢. 1.2 and the specific regulations delineating their powers were
continued under s, 112(1}(a) of the Nafural Products Act. Those regulations give the Boards the power to market forest
products, but not the exclusive power. The Boards are also given the specific power under section 25 of the Natural
Products Aet to enter into contracts for sale of forest products.

10 Under Regulation 98-62 made under the Forest Products Boards and Marketing Agencies Act, the Boards werc
given powers (o asscss levies to pay the costs of the services they provide, including in section 3(c)(ii) "the payment of
expenses and losses resulting from the sale or disposal of the regulated product”. Clearly, in the case of the Bourds, the
regutated product is forest products. Althcugh the Farm Products Markeiing Act was repealed, Regulation 93-62 was
continued in effect by section 111(a) of the Natural Products Act. Regulation 98-62 imposes an obligation on the person
receiving the regulated product to pay the levy assessed by the Boards and deduct the levy frem the persen from whom
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it received the regulated product. Regulation 98-62 also makes similar provision for imposing and collecting a levy in
relation to the development, conservation and management of forestry resources,

11 Consistent with this regulatory scheme, the Managers of the Boards have confirmed on cross-examination of their
affidavits filed with this motion that private woodlot owners are not forced to sell through the Boards. One of the Board's
General Managers testified, "although we understand that we have the ... power to regulate that, we have not prevented
those transactions from taking place” {Transcript, page 7, lines 7-10),

12 Section 27 of the Natwral Products Act grants the Boards the power to negotiate contracts with forest product
consumers on behall of the private woodlot owners. The Boards can negotiate price, delivery schedules, receive payment
for the wood delivered by the woodlot owners from the purchaser, collect fees for their services from the woodlot owners,
pay the woodlot owners for wood delivered to the purchasers, and assign quotas to the woodlot owners. Pursuant to
that authority the Boards negotiated contracts for the delivery of trees to St. Anne Pulp.

13 Pursuant to the Natural Products Act, Marketing Boards established for trees harvested on private woodlots have

a wide range of powers, including:
(1} to market the regulated product (s. 27(1)(b));

(i1) to regulate the manner in which trees from private woodlots may be marketed or preduced and marketed (s,

27(1)()):

{11i) to require all persons marketing or producing and marketing trees to register with the Board and te obtain a
licence {s. 27(1)(e));

(iv} to fix and coliect periodic Hcence fees or charges for services rendered by the Board from any and all persons
marketing or producing and marketing trees (s. 27(1)(1));

(v) to require that trees be marketed or produced and mmarketed on a quota basis (s. 27(1();

(vi) to fix and allot to persons quotas for the marketing or the production and marketing of trees on such basis as
the Board considers proper and to establish such quotas with respect to designated land and premises (s, 27(1)(i));

(viL) to fix the price or prices, muximum price or prices and minimum prices at which trees can be sold (s. 27(1)(s);

(viii} to require the price or prices payable or owing to persons for the trees to be paid to or through the Board and
to recover such price or prices in a court of competent jurisdiction (s. 27(1){t));

(1x) to require any person who produces trees to offer to sell and to scll the trees to or through the Board (5. 27(1)(uw)):

(x) to require any person who receives a regulated product [trees] to deduct from the meney payable for the regulated
product any licence fee or charge referred to in paragraph (f) that is payable to the Board by the person marketing
or preducing and marketing the regulated product received and to forward that licence fee or charge to the Board
or its agent designated for that purpose (s. 27(1)(x));

(xi) to make such orders as are considered necessary or advisable to regulate effectively the marketing or the
production and marketing of trees (s. 27(1)(cc)).

f4  However, an individual woodlot owner does not have to sell its product through the Board. Such woodlot owner
can sell directly te a mill provided the levy is paid to the Board, even though section 27(1)(u) gives a Board the power to
require the producer of the regulated product to offer to sell and to sell through a Board. But, as mentioned, the Boards
have not prevented direct sales {rom taking place,

The St. Anne Pulp Pulpwood Supply Agreements
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{c} considering the absence of drug paraphernalia in the vehicle when seized by police when determining whether
the Province had met its onus of proof; and

(d) awarding the respondent solicitor- client costs.
Background

4 The vehicle at issue was seized by the Crown pursuant to a restraint order grantcd under the provisions of the
FRCPA. The restraint order was granted after the Medicine Hat police raceived infermation from a confidential source
that the respondent was selling illicit drogs. Thereafter, an undercover constable contacted the respondent and arranged
to purchase drugs from him. On January 7 and January 12, 2010, the respondent sold the illicit drug Ketamine to the
undercover constable. These transactions were donc on foot. The Crown does net allege that the vehicle was involved
in any aspect of this illegal conduct.

5 OnJanuary 19, 2010, the undercover constable arranged a third purchase of illicit drugs from the respendent. The
sale concluded when the respondent drove a short distance from his home to a pre-arranged location in Medicine I1at
to meet the constable, The respondent handed the drugs to the constable through the open driver's side window and the
constable handed the purchase price ($110.00) to the respendent through the same window while the respondent was
seated in the driver's seat. The constable then inquired about purchasing a quarter pound of marihuana and entered the

passenger side of the vehicle to discuss that proposed purchase with the respondent, No sale resulted from that discussion.

6  The Medicine Hat Police Service seized the respondent’s vehicle on February 11, 2010 and stored it in yards belonging
to Willie's 24 Hour Towing Ltd. located in Medicine Hat. The vehicle remained in storage until the reviewing judge

ordered ils release to the respondent,

7 The respondent's evidence (which was to some extent supported by the constable's evidence and was accepted by
the reviewing judge) was that he normally sold drugs "on foot". On the one occasion that he sold out of his car, ke was
on his way to work and was using the car for that purpose and only sold from the car because of convenience. The
reviewing judge accepied this evidence, holding that the respondent did not use his vehicle in effecting sales except for

the one occasion 4t issue.
Legislation

8  This appeal invelves the inlerpretation of scveral provisions of the FRCPA including ss. [(3.1)(a), 19.93(1)(a), 19.94
and 19.95 which provide:

1(3.1} A reference in this Act to an instrument of illegal activity is a reference to property that

(a) was used in carrying out an illegal act that, in turn, resulted in or was likely to or was intended to result in
the acquisition of other property or in bodily harm to any person,

19.93(1) At a property disposal hearing
(a) the onus 1s on the Minister to establish that the restrained property is an instrument of illegal activity;

19.94 If at the conclusion of a property disposal hearing ihe Court determines, based on a balance of probabilitics,
that the restrained property

(a}) was not used and is not likely to be used in carrying out an illegai act, the Court

(i}1s to reveke the restraint order and direct that the restrained property be returned to the person against
whom the restraint order was made or to any other person that the Court considers appropriate or as
otherwise directed by the Court, and
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only because of the residual discretion to refuse a forfeiture order even though the Crown has met its burden of proof
regarding use of the item seized. the owner of the item should be respeonsible for reasonable storage charges.

49 TIn this case, the Crown agreed to the storage fees for just over four months which came to about $3,300.00. The
vehicle was stored in the storage operator's open yard and, under an agreement with the operator, the Crown agreed
that the operator would receive enhanced fees if the vehicle was returned to the owner. Although the respondent can be
called upon to pay reasopable fces when property is legitimately seized and stored, the arrangement between the Crown
and the storage company results in an excessive fee. Accordingly, I would direct the respondent to pay the storage costs
in the sum of $750.00. All other storage costs are to be born by the Crown,

50 The reviewing judge also directed the Crown to pay the respondent's costs for the forfciture hearing. Again, when
a seizurc under the FCRPA was lawful and the only basis for returning the seized item is the exercise of the residual
discretion, 1o costs should be awarded to the owner. [ therefore set aside this award as well. Each party will bear its own
costs in relation te the forfeiture hearing,

51 Given the mixed result with respect to this appeal I decline to award costs for it to either the appellant or the

respondent.

Myra Bielby J. A.:

I concur:

Carolyn Phillips Phillips J. (ad hoc):

I concur;
Appeal allowed in parr.

End of Document Copyrigitt¢ Thomsen Revters Canada Limited or its liconsors {excluding individual court documentsy. All rights
reserved.
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2014 BCSC 190
British Columbia Supreme Court

Sturm v. Sprott Resource Lending Corp.

2014 CarswellBC 302, 2014 BCSC 190, [2014] B.C.W.L.D. 2507,
[zo14] B.C.W.L.D. 2511, 237 A.C.W.S. (3d) 923, 23 B.L.R. (5th) 295

Hans Sturm and Arroyo Seco Holdings Ltd., Plaintiffs and Sprott
Resource Lending Corporation previously doing business as Quest Capital
Corp., Yamana Gold Inc. and Novagold Resources Inc., Defendants

Fitzpatrick J.

Heard: August 22, 2013

Judgment: February 6, 2014 ’
Docket: Vancouver 5116867

Counsel: T.M. Tomchak, L. Awlasiewicz, {for Plainti{fs
K. McEwan, Q.C., H.E. Cochran, for Defendants

Subject: Corporate and Commercizal; Civil Practice and Procedure: Inselvency; Property; Restitution; Torts
APPLICATION by plaintifts for judgment by way of siumumary trial in action to enforce exchange of shares.
Fitzpatrick J.:

Introduction

1 The plaintiff Hans Sturm is 2n investor who, in the past, purchased shares either directly or through his company,
the plaintiff Arrovo Seco Holdings Ltd. ("Arroyo").

2 Some years ago, the companies whose shares were held by Mr. Sturm and Arroyo were subjecl to certain corporate
transactions, including mergers and plans of arrangement. The result of those transactions was that Mr. Sturm was
required to take certain steps to exchange his and Arrovo's shares for other shares. Despite receiving written notice of
the need to do so, Mr. Sturm did not take those steps and as a result of a deadline imposed by those arrangements, his

and Arroyo’s entitlement to these new shares has since expired,

3 Mr. Sturm now brings this summary trial application to recover the value of these new shares and related benefits
in the reorganized respondent companies,

Background Facts
4 Between [990 and 1993, Mr. Sturm acquired 203,500 shares in Loki Gold Corporatien ("Loki™).

5 In May 1996, Loki, Viceroy Resource Corporation ("Viceroy") and Baja Gold Inc. merged pursuant to a statutory
plan of arrangement. By reason of that arrangement, Loki sharcholders were to exchange their shares in the amalgamated
company and eventlually receive 0.426 Viceroy shares for every Loki share. Accordingly, Mr. Sturm's Loki shares were
eguivalent to 86,691 Viceroy shares. Once Lokishares were exchanged for Viceroy shares, the Loki shares were cancelled.

6 Mr. Sturm received notice of the Loki/Viceroy transaction and he was aware that the transaction provided for him to
exchange his Loki shares for shares in Viceroy. Nevertheless, Mr. Sturm did not exchange or even attempt to exchange
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his Loki shares for Viceroy shares at any time belween 1996 and 2010. He was aware that if he did not exchange the
shares as contemplated, he would not become a registered shareholder of Viceroy.

7 In 2002, Arroyo acquired 4,260 Viceroy shares.

& In May 2003, Viceroy, Quest Investment Corporation ("Quest Invesiment"), Avatar Petroleum Inc. ("Avatar") and
Arapaho Capital Corp. ("Arapaho") entered into an agreement by which they were to complete a reorganization through
a plan of arrangement pursuant to s. 252 of the legislation then in lorce, the Company Act, R.S.B.C. 1996, ¢. 62.

9 As part of those arrangement proceedings, Viceroy incorporated Viceroy Exploration Ltd. ("ViceroyEx") and
SpectrumGold Ine. ("SpectrumGold"). The arrangement transactions can be summarized as follows: Viceroy was to
transfer certain mineral holdings from Viceroy to ViceroyEx and Spectrum(old; Viceroy would then acquire all of
the shares of Avatar, Quest Investment and Arapaho; Quest Investment and Avatar would then be wound up into
Viceroy (described as "Mergeco” in the plan of arrangement); and Mergeco would change ifs name to "Quest Capital
Corporation”, which would carry on business as a merchant bank ("Quest Capital).

10 Article 2.02 of the plan of arrangement provided that certain corporate actions would oceur or would be deemed to
occur "without any act or formality” in order Lo implement the plan. Atticle 2.02(6) provided in particular that Viceroy
shareholders would receive ons Quest Capital share for every three Viceroy shares, onc ViceroyEx share for every ten
Viceroy shares, and one SpectrumGold share for every thirty Viceroy shares.

11 Based on these provisions, Mr. Sturm's Loki/Viceroy shares were equivalent to 28,897 Quest Capital shares,
8,069 ViccroyEx shares and 2,889 SpectrumGold shares. Arrova's Vicercy shares were equivalent (o 1,420 Quest Capital
shares, 426 ViceroyEx shares and 142 SpectrummGeld shares.

17 Article 4,01 of the plan of arrangement provided for certain communications to the Viceroy sharcholders so that
the proposed share exchange could be completed:

401 As soon as practicable after the Effective Date, Compuiershare Trust Company of Canada (the
"Depositary") ...on behall of Mergeco in accordance with the terms of this Plan of Arrangement, shall forward a

letter of transmittal and instructions:

{(a) to each holder of Viceroy Shares (¢ which Section 2.02(6) applies, at the address of each Sharcholder as il
appeared in the register of Vigeroy, instructions for obtaining delivery of cerlificates representing the Mergeco
Class A Shares, ViceroyEx Shares and SpectrumGold Shares;

13 As of 2003, only Arrovo was a shareholder on the register of Viceroy, since Mr. Sturm had not yet arranged to
exchange his Loki sharcs for Viceroy shares in accordance with the 1996 arrangement,

14 The critical provisions of the 2003 plan of arrangement, and the source of the controversy on this application, are
Sections 4.02 and 4.07 and have been described as the "Sunset Clauses”. These provisions set out a six year deadline by
which the Viceroy shareholders must tender their shares in order to complete the share exchanges:

Entitlement to Share Certificates

4,02 In order {o receive such certificates which a Sharcholder, which is not a Smali Lot Shareholder (other
than a Small Lot Shareholder who has elected to receive shares in accordance with Section 4.04}, is entitied
to receive pursuant to Section 2.02(6), former Shareholders of Vicerov, Quest and Avatar must deliver (1) the
certificate formerly representing such holder's Shares to the Depositary, or as the Depositary may otherwise direct,
in accordance with the instructions contained in the said letter of transmittal, (2) the duly completed Istter of
transmittal and (3) such other documents as the Depositary may reasonably require to the Depositary within six (6)
years of the closing of the Arrangement. Certificates for the Mergeco Shares and, if applicable, SpinOutCo Shures,
issnable or exchangeable to such holder shall be registered in such name or names and will be delivered, by first
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class mail, postage paid, or. in the case of postal disruption, by such other means as the Depositary deems prudent,
to such address or addresses as such holder may direct in the letter of transmittal as soon as practicable after the
receipl by the Depository [sic] of the required documents,

Termination of Rights

4.07 Any certificate formerly representing Vicerey Shares, Quest Shares and Avatar Shares that is not deposited

with all other documents as provided iz Scction 4.02 or 4.04 on or befors the sixth (6 th Yanniversary of the Effective
Date shall cease to represent a right or claim of any kind or nature and the right of the holder of such Viceroy
Shares, (huest Shares and Avatar Shares to receive Mergeco Shares or SpinQOutCo Shares or, in the case of Small
Lot Sharsholders & cash payment or Mergeco Shares or SpinOuiCo Shares. shall be deemed to be surrendered ro
Mergeco together with all dividends or distributions thereon held for such holder.

[Emaphasis added]

15 Inthe usual fashion, the arranging parties were required to provide notice to affected sharcholders of the proposed

plan of arrangement.

16 Although the participating companics prepared an Information Circular describing the proposed arrangement as
required by the legislation, Quest luvestment and Viceroy obtained orders from various securitics regulatars, mnciuding in
Alberta (where Mr. Sturm lives) and in British Columbia, exempting them from the requirement to deliver printed copics
of the complete Information Circular te their respective shareholders. The exemption was sought because the printed
version of the Information Cireular was lengthy and the majority of the 11,000 shareholders held a limited number of
shares, such that the cost of printing and mailing the Infermation Circular would in many cases exceed the then current
value of the shares held by these shareholders.

17 A condition of the exemption which was granted was that printed copics of a Summary Circular be mailed to the
sharcholders of Viceroy and Quest Investment. The Summary Circular included:

a) Information on how to access the full Information Circular electronically and how to request, by telephone, that
a full printed Information Circular be sent free of charge to the sharchelder;

b) A notice of the annual general and extraordinary general meetings of the arranging companies set for June 18,
2003 and the resolutions to be proposed at those meeclings;

¢) A summary of the proposed transaction, including the proposed cxchange of shares;
d) A summary of the fairness opinions received in respect of the transactions;

e} Notice of the exemptions obtained from various sccurities regulators from the requirement to mail & full
Information Circular to the Viceroy and Quest Investment shureholders;

f) Notice to the sharchelders advising of their right to dissent to the arrangement pursuant to s. 207 of the Company
Aect, with such right exercisable prior to Tuesday, June 17, 2003;

g) Notice of the procedure for exchange of Viceroy, Quest Investment and Avatar shares; and

h} Notice of the time, date, and location of the hearing in respect of the final order approving the plan of arrangement
(%:45 am. on June 20, 2003 at the Courthouse in Vancouver, B.C.) and directions to sharcholders of the arranging
companies as Lo how to appzar and make representations at that hearing.

[
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Most Negative Treatment: Distinguished
Most Recent Distinguished: PSINET Lid., Re [ 2002 CarswellOnt 211, 3 P.P.S.A.C. (3d) 208, 30 C.B.R. (4th) 226, [2002]
0.J. No. 271, 110 A.C.W.S. (3d) 965 | (Ont. S.C.J. [Commercial List], Jan 14, 2002)

2000 BCSC 414
British Columbia Supreme Court [In Chambers]

Sharp-Rite Technologics Ltd., Re

2000 CarswellBC 507, 2000 BCSC 414, [2000] B.C.W.L.D. 525,
{2000] B.C.J. No. 477, [2000] B.C.T.C. 76, 95 A.C.W.S. (3d)} 298

In the Matter of the Companies' Creditors Arrangement Act, R.S.C.
1985, C. C-36 and In the Matter of the Company Act, R.S.B.C.
1996, C.62 and In the Matter of Sharp-Rite Technologies Ltd.

Holmes J.

Heard: February 25, 2000
Judgment: March 7, 2000
Docket: Vancouver Agg3276

Counsel: Heather M. B. Ferris, for Company.
Ben J. Ingrani, for RoyNat Ingc.

Subject: Corporate and Commercial; Insolvency
APPLICATION for declaration that debenture unenforceable or for order discharging debenture.

Holmes J.:

1 The Petitioner's application pursuant to the Companics Creditors' Arrangement Aer, R.S.C. 1985, ¢. C-36 ("CCAA"),
the Personal Property Secirity Act, R.8.B.C. 1996, ¢. 3539 ("PPSA") and the inherent jurisdiction of the Court is for a
declaration that a 52,600,000 Debenture exccuted January 7, 1998 by Sharp-Rite in favour of RoyNat [the "Debenture"]
is unenforceable against the assets of Sharp-Rite.

2 Alternatively, the Petitioner seeks a declaration there are no monies owing under and secured by the Debenture
and Sharp-Rite is entitled to its full release and discharge. ‘

3 RoyNat opposes the application and secks an order the issue as to the validity and enforceability of the Debenture
be referred to the trial list.

The Issues:

4 Sharp-Rite entered into a lease with RoyNat August 21, 1998 for the acquisition and financing of a Toshiba CNC
Boring Machine ("the equipment”). RoyNat asserts the Debenture is security generally for the performance by Sharp-
Rite of its lease obligations.

5 The application raises questions of whether any money is owing under the Debenture and, if so, whether the

Debenture is enforceable against Sharp-Rite's fixed or current assets. There is also an issuc as to whether the Debenture

may be rectified.
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Transaction:

6 Sharp-Rite acquired the equipment by lease from RoyNat in what appears from the documentation a typical
commercial leasing arrangement which paralleled & loan secured by the impugned Debenture.

7 Mappears a Debenture, envisaged as collateral security for the performance by Shurp-Rite of its lease obligations,
was in error inappropriately documented as if it was a separate principal loan transaction.

8 Sharp-Rite's position is that the Debenture loan documents reflect an entirely fictitious transaction that is not related
to the equipment lease arrangement, They have that appearance.

9  Ttiscommon ground no monies were cver advanced under the Debenture.

10 The Debenture states it is pursuant to an Offer Letter agreement of September 29, 1997 regarding the equipment
acquisition. That letter refers to a lease arrangement and "a security deposit consisting of a subordinated charge on all

Jfived assets”. [Emphasis added].
1T The Letter offers no explanation of the term "security deposit".

2 Areading of the Debenture clearly evidences 2 term loan of $2,000,000 to be funded with imonthly inlerest payments
at 14% commencing February 15, 1998 and principal repayment February 15, 2003.

12

13 RoyNat prepared ali the documents in connection with the Debenture loan. They are consistent with the intent
to represent a direct term loan. The documents include a Directors Resolution of Sharp-Rite accepting the terms of
financing in the Offer Letter, borrowing $2,000,000 and the issuance of 4 Debenture, together with a Direction and
Acknowledgement that authorizes the distribution of loan proceeds.

14 The Debenture provides the Offer Letter remains in cffect except to the extent that it is inconsistent with the
Debenture. [Affidavil of Jonni Fox sworn February 16, 2000; Ex. C, Clausc 10].

Analysis:

15 Idonotaccept the argument of counsel for RoyNat that this application may not properly be tried summarily in
the CCAA proceeding and that it should be referred to the trial list with an order as to pleadings and discovery.

16 The matter concerns interpretation of the impugned Debenture and other contractual documents comprising the

equipment lease and loan transaction.
17 The matter relates directly to issues in the CCAA,; in parlicular, the status and priorities to be accorded creditors.

18 Counsel could not suggest any documents bearing upon the issues that were not before the Court on this application.
In my view, parol evidence is not admissible in respect of the interpretation of the relevant documents here in issue.

19 The Debenture contains no express language identi{ving an intention that it was to be collateral security to the
lease transaction.
20 The Debenture language should be accorded a plain, literal and ordinary meaning, unless an absurdity would

result. {The Law of Contract in Canada, G H.L. Fridman, 39 Ed. (Carswell, 1994) p.454].
p

21 The "plain, literal and ordinary meaning” of the words of the Debenture are those of a direct term loan.
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dy $28,494 that was collected after March 28, 2014 in satisfaction of intcrest payments owed under the AG
Loans {(as defined below),

2 The Receiver opposed the relief requested by Maplebrook. The Recciver took the position that all funds in which

Maplebrook claimed an ownership interest formed part of the property of RIC and ought not to be paid to Maplebroak
in pnority to RIC's other creditors.

3 On March 28, 2014, RIC and a refated company RCC, made an application to commence proceedings under the

Companies' Creditors Arrangement Act (the "CCAA Proceedings”). An order (the "Initial Order™) was granted which
appointed GTL as Monitor in the CCAA.

4 On August 8, 2014, an order was made (the "Receivership Order”) appointing GTL as the Receiver and Manager
of all of the assets, undertakings and properties of R1C and RCC,

5 OnSeptember 17, 2014, the Receivership Order was amended to include RMS as a party subject to the Receivership

Order.

6 At the outset, it is noted that Maplebrook accepted and agreed to GTL's rccommendation to terminate the Agency
Agreements in respect of the AG Loans and the Quality Contract Loan (as defined below). This relief was granted by
order dated November 12, 2014, The AG Loans and the Quality Contract Loan were declared to be the property of
Maplebrook and the stay of proceedings was lifted in order to allow Maplebrook to terminate its Agency Agreements
with RIC effective as of November 12, 2014,

Facts

7 Maplebrook is an Ontario corporation established in May 2013, Its President and sole Officer and Director is Mr.
John Pizzacalla. Maplebrook carnes on business as a short-term lender to small and medium sized Canadian businesses.

8 Inthefall of 2013, Maplcbrook advanced five loans to borrowers through RTC (the "Assigned Loans™). The Assigned
Leans are comprised of:

a) A 5500,000 loan to CFT Propertics Inc, ("CFT Properties”);

by A 650,000 to AG Yonge Street Investments Inc. ("AG Investments");

¢y A further $350,000 loan to AG Investments;

d) A $300,000 loan to Chiu Chow Keon Chinese Restaurant Inc. ("Chiu Chow"); and
e} A 5400,000 loan to Quality Contract Manufacturing Ltd. ("Quality Contract™).

9 The general structure of the Assigned Loans was such that R1C would obtain an assignable promissory note from
the borrower, which RIC would assign to Maplcbrook. Maplebrook would irrevocably appoint RIC as its agent to
collect and enforce the Assigned Loans and the related security. Maplebrook would advance the funds to RIC. The loan
proceeds would be advanced to the borrowers. RIC would collect and remit payments of principal and interest in respect
of the loan to Maplebrock.

16 RIChas not remitted any payments of interest and principal that it has received with respect to the Assigned Loans
since February 22, 2014 (when RIC remitted payments to Maplebrook in respect of interest and principal coliected in

L,

January 2014).

11 On March 31, 2014, RIC reccived $311,000 from Chiu Chow in full satisfaction of the Chiu Chow Loan that had
been assigned to Maplebrook.
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12 On April 7, 2014, RIC recerved S150,000 from CFT Properties in full satisfaction of the CFT Propertiss Loan
that had been assigned to Maplebrook.

13 After the Initial Order, RTC also received $28,494 in interest payments from AG Investments in respect of the AG
Loans that had been assigned to Maplebrook.

14 RIC deposited these post-CCAA collections in its general account rather than remitting them to Maplebrook or
keeping them segregated from R1C's other assets.

15 Sinceits appointment, the Receiver has not remitted any payments to Maplebrook in respect of the Assigned Loans.

16 With respect to the AG Loans and the Quality Contract Loan, the Recejver acknowledges that, pursuant to the
assignments entered into between Maplebrook and RIC, these loans are Maplebreok property.

17 With respect to the Chiu Chow Loan and the CFT Propertics Loan, the Receiver also appears to acknowledge that
these loans were Maplebrook Property and that RIC acted as Maplebrook's agent to collect and enforce these loans.
IMowever, as neted above, the Receiver takes the position that the interest and principal that R1C collected on thesc loans
does not belong te Maplebrock and should not be returned to Maplebrook, ahead of RIC's other creditors.

18 The Receiver's position is based on its assertion that the funds collected by RIC in respect of the assigned loans
are not trust funds. The Assignment Agrecments for the Assigned Loans do not explicitly state that the proceeds of the
Assigned Loans are to be held in "trust" for Maplebrook. Further, the Recciver relies upen the fact that the proceeds of
the Chiu Chow and CFT Properties Loans were deposited to RIC's general account,

19 Maplebrook takes the position that RIC has no beneficial entitlement to the funds, and neither the Receiver
nor RTIC's creditors can have any higher ¢laim. Accerdingly, a constructive trust in Maplebrook's favour is necessary

to prevent this unpust result.

20 In addition to the Assigned Loans, Maplebrook aiso agreed to participate in a sixth loan through RIC in late
February 2014, The loan to 2234241 Ontario Inc. c.b.a. Pro-Hairlines ("Pro-Iairlines"), was to be for 82 million, with
RIC advancing 51.25 million of the total ioan and Maplebrook advancing the remaining $750,000 of the loan. The
Maplebrook portion of the loan was to have been structured in the same manner as the Assigned Loans {the "Pro-

Hairlines Transaction").

to acquire its portion of the loan. The Pro-Hairlines Advance was subsequently transferred by R1C to its lawyers trust

21 Inanticipation of closing, Maplebrook translerred $750,000 to RIC on March 4, 2014 (the "Pro-Hairlines Advance”

account in anticipation of closing.

22 The Pro-Hairlines Transaction did not close. On March 25, 2014 RIC informed Maplebrook that it would not

participate in the Pro-Hairlines Transaction. Maplebrook decided not to participate and requested that RTIC return the

Pro-Hairlines funds.

23 On March 25, 2014, Mr. Karim Habib, the RIC consuitant who was in charge of the Pro-Hairlines Transaction
mmformed Mr. Eric Hansen, the sele director and officer of RIC, and Mr, Chris Shaule, a consultant of RIC, that the
Pro-Hairlines Advance should "immediately” be returned to Maplebrook atter R1C's lawyer transferred it back to RIC.

24 The funds were returned by RIC's lawyer to R1C on April 1, 2014, which post-dated the commencement of CCAA

Proceedings.

25 The Receiver takes the position thai Maplebrook did not transfer the Pro-Hairlines Advance 1o a trust account
{instead, transferring the funds directly to RIC) and the funds were transferred in the absence of any executed agresment.
Consequently, as no trust was created, there is no basis upon which to repay the Maplebrook Advance to Maplebrock.
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26 Maplebrack takes the position that RIC received the Pro-Hairlines Advance in trust and that the Pro-Hairlines
Advance remains subjeet to that trust obligation in the Receiver's hands.

27 The Receiver asserts that Mr. Pizzacalla acknowledged that Maplebrook had a close relationship with RIC and
RMS. For example, RIC (presumably throngh RMS, since RIC had no eruployees) would carry out the bookkeeping and
accounting functions for Maplebrook. RMS's and RIC's bookkeeper has signing authority on Maplebrook's accounts,
but was required to scck Mr. Pizzacalla's instructions before dealing with Maplebrook's funds. The Receiver aiso
suggested that RIC and/or RMS did not appear to have received any compensation for the performance of these
management functions. The Receiver also suggests that Mr. Pizzacalla appeared to have acted as a representative of
RIC, RCC and RMS for the purpose of soliciting investients in these entities from various individual third parties.

28 Additionally, the Receiver pointed out that there may be funds owing to RMS from Maplebrook,

29 During oral argument on October 31, 2014, I raised questions with respect to the apparent lack of formal
documentation in respect of the Assigned Loans. I also raised questions as to whether there was any type of & relationship
as between Maplebrock and RIC that was not fully explained in the materials.

30 Prior to the continuation of oral argument on November 12, 2014, a supplementary affidavit of Mr. Pizzacalla
was filed,

31 Inthe supplementary affidavit, Mr. Pizzacalla provided additional information concerning:

i. A step-by-step explanation of the Loan Purchase Transactions;

I

. Maplebrook's financial statements;
3. Maplebrook/Pizzacalla's relationship with RIC/RMS/RCC; and
4. Details with respect Lo other transactions.
32 Mr. Pizzacalla stated the following at paragraph 3 of the supplementary affidavit as follows:
1. A STEP BY STEP EXPLANATION OF THE LOAN PURCHASE TRANSACTIONS

3. As explained in paragraph 23 of the I¥irst Pizzacalla Affidavit, all of the Assigned Loans were structured in
essentially the same way. In conuection with R1C's loan to the ultimate borrower (the "Borrower”), RIC would
obtain an assignable promissory note from the Borrower. RIC would, in turn, absolutely assign the promissory note
and related security to Maplebrook in consideration for Maplebrook's investment (which was in the same amount
as the assigned promissory note). Maplebrook would, in the assignment agreement, appoint RIC as its agent to
collect and enforce the promissory note and security on its behalf. RIC would then collect the tender fees, interest
and principal in respect of the Assigned Loans and deposit those amounts, in full, into Maplebrook's account,
Thereafter, Maplebrook would remit RIC's share of the lender fees and interest spread.

33 On the issue of the interest split in the Lender Fees Split Arrangement, when Maplebrook was interested in a
potential transaction, it would offer the transaction to its investors at a lower interest rate than would be paid by the
Borrower. The difference between the interest rate paid by the Borrower and the interest rate paid to investors would
be split equally between RIC and Maplcebrook (the "Interest Split"). The Interest Split for the Assigned Loans varied
between 4% and 8%.

34 The Borrowers ot the Assigned Loans paid lender fecs ("Lender Fees") in addition (o interest, With the exception
of the CI'T Transaction, Lender Fecs were split equally between Maplebrook and RIC,
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35 Mr. Pizzacalla acknowledged there was no written formal agreement with regard to the Interest Split and Lender
Fees. The oral agreement was the same for each transaction, which was reflected in the loan schedules for the Assigned
Loans. Mr, Pizzacalla did acknowledge thut with respect to the CHT Transaction, which had been sourced by Mr. Habib,
the parties agreed that Mr. Habib would receive a 1% "Finders Fee".

36 Mr. Pizzacalla also elaborated on the method by which RIC would coliect the interest, principal and Lender Fees
owing under the Loans and remit these amounts to Maplebrook.

37  Specifically, after Maplebrook purchased the Loan, RIC, as Maplebreok's agent, would collect all interest, Lender
Fees und principal payments due from the Borrower and remit those amounts, in full, to Maplebrook.

38 Mr. Pizzacalla would meet Ms. ID'Leon, usually on a monthly basis to confirm the interest, principal and Lender
IFees due to Maplebrook on each of the Assigned Loans. Ms. D'Leon would cause these amounts to be transferred from
RIC's bank account to Maplebrook.

39  Onamonthly basig, Maplebrook would pay its investors the interest and principal owed to them on any transactions
that the investors had participaled in, inciuding the Assigned Loans.

40 After RIC collected and remitted to Maplebrook all interest and Lender Ifecs duc under the Assigned Loans, Ms,
D'Leon would then calculate the Interest Split and Lender Fees Split that Maplebrook owed.

41 Ms. D'Leon also maintained a loan schedule for every loan that Maplebrook was involved in, The Loan Schedules
included all the pertinent details for each transaction that Maplebrook was involved in.

42 Durng the October 31. 2014 hearing, I requested copies of Maplebroak's financial statements in order to review
how the Assigned Loans were recorded. The financial statements were produced. The Assigned Loans were individually

recorded and the Borrowers set ouf,

43 With respect to the relationship as between Maplebrook and RIC/RMS and RCC, Mr., Pizzacalla stated that
neither he, nor Mapiebrook, has cver had an interest in, or control of RIC/RCC or RMS.

44 With respect to other transactions, Mr. Pizzacalla acknowledged that, in light of RIC's refusal o pay certain
amounts owing to Maplebrook, Maplebrook was retaining certain funds due to RMS on account of potential set-ofl

claims.
45 The cvidence of Mr. Pizzacalla was not challenged.
Tssues
46 From the standpoint of Maplebrook, the following 1ssues have to be addressed:
a) Who owned the loans in issue?
b} Is Maplebrook entitled to the post-CCAA collections?
) Is Maplebrook entitled to a return of the Pro-Hairlines Advance?
47 The Receiver submits that the issues to be resolved on the motion are:
a) Are the proceeds of the R1C/Maplebrook loans subject to a constructive trust in favour of Maplebrook?

b) Is the Maplebrook advance subject to a specific purpose or Quistelose Trust in favour of Maplebrook?
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