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PART 1 STATEMENT OF FACTS

I. Pursuant to an Order of the Court of Appeal (the “Slatter Decision”), the Honourable
Mr. Justice F. Slatter granted leave to Canada Revenue Agency (“CRA”) to appeal the
decision of the Honourable Madam Justice J.E. Topolniski rendered on September 11,

2017 (the “CRA Appeal”).

2. Although leave was granted, it was acknowledged in the Slatter Decision that the issue on
appeal was potentially moot as there appeared to be sufficient assets in the estate to
satisfy both the super-priority claims of CRA and Business Development Bank of Canada
(“BDC”), who had provided in debtor-in-possession interim financing (the “DIP

Financing”™).

3. In the time since the Slatter Decision, the circumstances have changed dramatically,
including:

(a) Canada North Camps Inc.’s (“CNC”) restructuring CCAA has transtformed into a
liquidating CCAA;

(b) The directors of CNC have been removed and the Monitor in these proceedings
has been granted expanded powers, similar to that of a Receiver;

(c) An Order was granted on March 28, 2018, directing the payout of the DIP
Financing, thereby eliminating the DIP Financing super-priority interest in these
proceedings; and

(d) CRA’s claim has been paid.

4. BDC maintains a claim in this CCAA liquidation with respect to its pre-filing loans only.
5. To the best of its knowledge, neither Canadian Western Bank (“CWB”) nor any other

creditor was consulted when the agreement was reached “by the parties” for BDC to be
the lead respondent in the CRA Appeal, the Court of Appeal initially directing CNC’s

counsel to take that role.
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9.

0. The CRA Appeal is set to be heard on October 2, 2018. The Monitor will be filing a
factum in response as will be the Insolvency Institute of Canada (“IIC”) and the
Canadian Association of Insolvency and Restructuring Professionals (“CAIRP”). The
estate of CNC will already be responsible for the Monitor’s costs in responding to the

CRA Appeal.

PART 2 ISSUES

7. The following issue is raised in this application:

(a) Is BDC entitled to payment of costs from the estate of CNC to respond to the
CRA Appeal?

(b) Is there an equitable mechanism available to protect the CNC estate from the
costs of the CRA Appeal both at the Court of Appeal level and at the Supreme

Court of Canada?

PART 3 ARGUMENT WITH RESPECT TO
BDC’S REQUEST FOR COSTS

8. In the Slatter Decision, it was CNC that was to be the lead respondent in the CRA
Appeal. However, BDC voluntarily reached an agreement with CNC, without input from
CNC’s creditors, to become lead respondent. At the time this agreement was reached,
BDC already knew CNC would be repaying the interim financing in full, and therefore
BDC would no longer have a direct economic interest in the outcome of the appeal. At

the end of May, 2018, the DIP Financing was paid by the estate of CNC.

9. Although BDC remains a creditor of CNC with respect to a claim in relation to pre-filing
CCAA debts, that claim does not carry the same post-CCAA priority status as did the

DIP Financing.

10. Both BDC and CRA have been paid out in these proceedings. BDC’s position as the
former interim financier in these proceedings will not be affected by the outcome of the
CRA Appeal. As partly conceded to by BDC in their brief, BDC’s real interest in
participating in the appeal is to generally protect its interim financing business as a

whole.

00165813 - 4136-2016-1300 v.2



11

13.

14.

15.

16.

-3

BDC is not required to incur the costs of responding to this appeal, and the estate of CNC
is receiving no consideration for incurring the costs of funding BDC’s response to the

appeal. CWB submits that there is no legal basis for the estate of CNC to pay those costs.

CWB submits that from the CNC estate’s perspective, BDC’s role in the CRA Appeal is
unnecessary as the Monitor, with its expanded powers, the IIC and CAIRP are all making

arguments in opposition to CRA.

The estate of CNC is already incurring the costs of responding to the CRA Appeal by
bearing the costs of the Monitor’s participation in the appeal and those of BDC prior to
its payout. If there is to be a party to be the lead respondent in the appeal, it ought to be
the Monitor who still has a direct interest in the CCAA liquidation. CNC’s creditors

ought to not pay the costs of two parties responding to a moot appeal.

BDC’s current interest in the CRA Appeal is limited to its broader business as an interim
financier. It is unfair to force CNC’s creditors to bear the costs of enhancing the certainty
of BDC’s general business of interim financing, where there is no benefit to the general

body of CNC’s creditors in doing so.

The suggestion that BDC’s entitlement to repayment of the DIP Financing in these
proceedings could be challenged and therefore BDC has an ongoing economic interest in
the appeal, as suggested at paragraph 18(b) of Mr. French’s Affidavit, is without merit
and res judicata in any event by virtue of the Order directing payment of the DIP

Financing dated March 28, 2018.

There is no doubt that the commitment letters (the “Commitment Letters”) provided by
BDC to CNC contemplate that BDC is to be indemnified for certain actions and costs
incurred. However, the Commitment Letters do not contemplate that BDC is to be the
lead respondent in the CRA Appeal nor that BDC will be indemnified for costs related
thereto. It is significant that BDC, in drafting the amended commitment in December
2017, chose not to cover itself for the costs of fighting the appeal despite leave to appeal

having already been granted and BDC being chosen as lead respondent.
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18.

19.

20.

21.
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The indemnity provisions provided for in the Commitment Letters are not triggered when
BDC’s general economic interests are engaged, but rather are there to protect and
indemnify BDC for reasonable costs sustained or required to be paid by reason of or

resulting from the CNC financing itself.

Assuming the costs claimed are properly covered by the indemnification agreement,
which CWB submits they are not in this case, a Court will not enforce a fee

indemnification where the indemnitee has acted unreasonably:

22 Costs are in the discretion of the Court. A court that
concludes an indemnitee has acted unreasonably most likely will
not exercise its discretion in the indemnitee's favour and award full
indemnity costs.

Alberta Treasury Branches v 1401057
Alberta Ltd., 2015 ABQB 548 at para 22.

[Tab 1]

In this case, the indemnitee is taking steps to protect its interim lending business, thereby
causing costs to be borne by the indemnitor, and CWB submits that the Court ought not

to exercise its discretion in favour of the indemnitee.

PART 4 ARGUMENT WITH RESPECT TO WHETHER THERE
EXISTS A MECHANISM TO PROTECT THE CNC ESTATE
FROM THE COSTS OF THE CRA APPEAL TO THE
COURT OF APPEAL AND ANY SUBSEQUENT APPEAL
TO THE SUPREME COURT OF CANADA

In addition to the issues related to the request by BDC for $225,000 for legal fees, there

are other issues on which CWB seeks the Court’s advice and direction.

It is very likely that the panel on the Court of Appeal will make a decision regarding
costs, which could impact all of CNC’s creditors, without CNC’s creditors being

represented on appeal.

In fact, when the Application before Mr. Justice Slatter was being heard, CNC’s
creditors, other than BDC, were not present to make submissions. CWB had chosen not

to participate at the Court of Appeal as it was clear that regardless of the outcome, the
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23.

24.

25.

-5

CNC estate would make payment to both CRA and BDC in priority to CWB. CWB
never anticipated that the estate would continue to fund a moot appeal once it was clear

that BDC as interim lender and CRA were paid in full.

It is evident from the Slatter decision that the question of whether CRA should pay the
costs of the respondents to the appeal, was raised, although to the best of CWRB’s
knowledge no formal application was brought in that respect. Mr. Justice Slatter

commented, in obiter, that the panel would be in the best position to deal with costs.

Order of Mr. Justice F. Slatter, dated
November 3, 2017.

[Tab 2]

CWB respectfully submits that now is the time for CRA to “step to the plate” and fund
the costs of the respondents, in the place of the CNC estate. The appeal is being brought
solely for the benefit of CRA. There is no justification for the estate to pay the costs of

defending a moot appeal.

There is precedent for the court directing that the proponent of a test case fund the costs
of the respondent. In the decision of Re Stelco Inc., an insurance premium financier,
CAFO Inc. (“CAFQ”) appealed a decision with regards to whether it was required to
register its security interest in the unearned insurance premiums. Before the appeal was
heard, the underlying insurance policy had expired and CAFO could no longer make a
claim against the unearned insurance and Stelco no longer had an interest in the litigation.
As a result, the Court made representation Order which required CAFO to pay the costs
of the appeal on a substantial indemnity basis and appointing counsel to oppose their

arguments.

Stelco Inc., Re, 2005 CarswellOnt 1537, at
paras 4-3.

[Tab 3]

CWB submits that the present circumstances cry out for the appointment of
representation counsel to respond on behalf of the estate, at the expense of CRA, and

recommends that that counsel be the Monitor’s counsel.
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a. Section 11 of the CCAA provides this Court with broad powers and jurisdiction to
fashion a remedy which, although not expressly found in the Act, is a remedy which is

consistent with the purposes of the Act:

Despite anything in the Bankruptcy and Insolvency Act or the
Winding-up and Restructuring Act, if an application is made under
this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to
the restrictions set out in this Act, on notice to any other person or
without notice as it may see fit, make any order that it considers
appropriate in the circumstances.

CCAAs. 11.
[Tab 4]

Essar Steel Algoma Inc. (Re), 2017 ONSC
5710, 2017 CarswellOnt 15171, at para 17.

[Tab 5]

27. The appropriateness of an Order under section 11 is determined by assessing the policy
objectives underlying the CCAA and whether the order will usefully achieve the remedial

purpose of the CCAA:

48 Under section 11, the court may issue any order that it
considers appropriate in the circumstances. Our Supreme Court
addresses appropriateness in this context in Century Services at
para 70:

Appropriateness under the CCAA is assessed by inquiring whether
the order sought advances the policy objectives underlying the
CCAA. The question is whether the order will usefully further
efforts to achieve the remedial purpose of the CCAA — avoiding
the social and economic losses resulting from liquidation of an
insolvent company.

Lightstream Resources Ltd., Re, 2016
ABQB 665, at para 48.

[Tab 6]

00165813 - 4136-2016-1300 v.2



7.

28. Although a CCAA Court should first rely upon its statutory authority under the CCAA
before turning to its inherent jurisdiction, the language of the CCAA permits expansive

interpretation and a wide range of orders to be granted:

66 Having examined the pertinent parts of the CCAA and the
recent history of the legislation, I accept that in most instances the
issuance of an order during CCAA proceedings should be
considered an exercise in statutory interpretation. Particularly
noteworthy in this regard is the expansive interpretation the
language of the statute at issue is capable of supporting.

Ted Leroy Trucking [Century Services] Ltd.,
Re., 2010 SCC 60, at para 66.

[Tab 7]

29. Beyond the scope of the CCAA, Section 8 of the Judicature Act, provides this Court with
the power to grant any remedy so that any matters in controversy may be completely

determined and all multiplicity of proceedings avoided:

The Court in the exercise of its jurisdiction in every proceeding
pending before it has power to grant and shall grant, either
absolutely or on any reasonable terms and conditions that seem just
to the Court, all remedies whatsoever to which any of the parties to
the proceeding may appear to be entitled in respect of any and
every legal or equitable claim properly brought forward by them in
the proceeding, so that as far as possible all matters in controversy
between the parties can be completely determined and all
multiplicity of legal proceedings concerning those matters avoided.

Judicature Act, RSA 2000 ¢ J-2, section 8.
[Tab 8]

30. Section 8 of the Judicature Act codifies the Court’s inherent jurisdiction to uphold,

protect and fulfil the judicial function of administering justice in an effective manner:

17 In R v Caron, 2011 SCC 5, [2011] 1 S.C.R. 78 at para. 24, the
Supreme Court of Canada quoted with approval 1. H. Jacob, "The
Inherent Jurisdiction of the Court" (1970), 23 Curr. Legal Probs.
23, in describing inherent jurisdiction as:

"a restdual source of powers, which the court may draw upon as
necessary whenever it is just or equitable to do so" ... These
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powers are derived "not {rom any statute or rule of law, but from
the very nature of the court as a superior court of law" ... to enable
"the judiciary to uphold, to protect and to fulfil the judicial
function of administering justice according to law in a regular,
orderly and effective manner"”. [citations omitted]

20 This Court's inherent jurisdiction and authority to grant
equitable relief has been codified in the Alberta Judicature Act,
R.S.A. 2000, c. J-2, ss. 8 and 13(2).[...]

P.(R.)v V. (R), 2012 ABQB 353, at paras
17 & 20.

[Tab 9]
31. Superior Courts have general jurisdiction to do whatever is necessary to ensure justice is

done between the parties.

80 Wellesley St. East Ltd. v. Fundy Bay
Builders Ltd, [1972] O.J. No. 1713 at para 9.

[Tab 10]

32. CWB recognizes that this Court has no jurisdiction to direct either the Court of Appeal or
the Supreme Court of Canada on the question of costs. Nevertheless, this Court is
charged with overseeing the CCAA proceedings and dealing with costs at the creditor

level.

b. The Court’s inherent jurisdiction combined with Rule 1.3 of the Alberta Rules of Court,

permits a Court to grant a remedy whether or not it is claimed or sought.

Pyrrha Design Inc. v. Plum and Posey Inc.,
2016 ABCA 12, at paras 8-10.

[Tab 11]
Alberta Rules of Court, Rule 1.3.

[Tab 12]
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Page 2 of 2

UPON the application of the Attorney General of Canada on behalf of Her Majesty the Queen in
right of Canada, as represented by the Minister of National Revenus;

AND UPON reading the submissions of the applicant and the respondents;

AND UPON hearing from counsel for Her Majesty the Queen in right of Canada, counse! for the
Canada North Group, counsel for the Monitor, and counse! for the Business Development Bank
of Canadas;

it is hereby ordered that:

1. teave to appeal is granted on the following issue:
Did the case management judge err in faw in determining that the “super-
priority” charges made in favour of the interim financier, the directors of the
debtor companies, and the Monitor and its counsel have priority over the claim
of the Minister of National Revenue for unremitted source deductions?

2. Canada North Group will {subject to any contrary agreement by counsel) be the lead
respondent, and will be entitled to file a full factum as provided for in the Rules of Court.
Other Interested parties may file respondents’ factums, but they will not be due until 10
days after Conada North’s factum is filed, they are not to be repetitive of arguments
made by Canada North, and unless permitted by the Case Management Officer they are
to be limited to 8 pages.

3, No party wili receive costs of this applicatioq

APPRO\/WG TH/% GRANTED:
o, al ‘ wv~¢

1‘“'""““ E - ;*( L/"

per: George F. Bcdy S per: &ren R. Bieganek, Q.C.
Counsel for the Applicant counsel for the Respondent,
Attorney General of Canada Ernst & Young in
/ j
n e FO i
= i
& elm?ephame A. Wanke Per: Jeffrey L Oliver
e el for the Respondents, Counsel for the Respondeni,
Canada North Group inc., Canada North Business Development Bank of Canada

Camps Inc., Campcorp Structures ing., D).
Catering Ltd., 816956 Alberta Lid., 1371047
Alberta Ltd., 19132089 Alberta Lid.




TAB 3












Stelco Inc., Re, 2005 CarswellOnt 1537
2005 CarswellOnt 1537, [2005] |.L.R. 1-4430, [2005] O.J. No. 1575...

(c) to a transfer of an interest or claim in or under any policy of insurance or contract of annuity.

7  CAFO submits that the insured's right to obtain a refund of any unearned premiums coupled with the transfer of

the insured's right to cancel the insurance policy operate so as to "transfer" an "interest" "in or under” any policy. As a
result, the exemption created by s. 4(1) applies and exempts CAFO from the need to register its interest under the PPSA.

8  Farley J. rejected this submission. His most important reason for holding that CAFQ's security interest does not fall
within the exemption is that the right to a potential refund of unearned premium arises under the premium instalment
financing agreement. He concluded at para. 17 of his judgment:

It would seem to me that one would need stronger and more specific language to reasonably conclude that the
context of s. 4(1)(c) of the PPSA was intended to encompass the return of unearned premiums since what one is
looking at is the enforcement of rights under a financing agreement — and in theory, such a financing agreement
could be used for any other item of commerce.

9 CAFO submits that the insurance premium financing agreement is not like other items of commerce. In most
financings, security is taken in a property, most often a property that already exists. Here, CAFO's advance of funds
creates the property: a fully paid-up insurance policy. Yet CAFO takes no interest in the underlying property. Nor does
CAFO take any security against other assets owned by the insured. CAFO's only security is in the remaining unearned
premiums on the policy. Items of commerce such as tangible wasting assets can be sold so that their value is "frozen" or
preserved for all secured creditors. The insurance policy continues to run so that the value of the unearned premiums
continues to decline and cannot be frozen by a quick sale.

10 Inany event, s. 4(1)(c) deals specifically with transfers of interests or claims in insurance policies. It does not deal
with "other items of commerce" and these are not exempted.

11 Insofar as the language of s. 4(1) is concerned, I am of the opinion that the wording does encompass the return of
unearned premiums. The word "transfer” in s. 4(1)(¢) includes an assignment. Black's Law Dictionary defines the word
transfer as embracing:

[E]very method — direct or indirect, absolute or commercial, voluntary or involuntary — of disposing of or parting
with...an interest in property, including retention of title as a security interest and foreclosure of the debtor's equity
of redemption.

The four methods of transfer are by [ejndorsement, by delivery, by assignment, and by operation of law.

12 The next question is whether assignments of unearned premiums create an "interest” in property. In the concluding
line of para. 13, Farley J. observed, "one may reasonably question the proposition that 'the unearned premiums come
into existence when the policy is funded, not when the policies are cancelled'."

13 It would be more accurate to say that a right to any unearned premiums is created when the policy is funded but the
realization of that interest is contingent on the happening of a future event, namely, the non-payment of premiums and
the cancellation of the policy. Nevertheless, the right is an "interest.” For example, Black's Law Dictionary defines an
interest as an aggregate of rights and further states that an interest "refers to any one right, privilege, power or immunity."
Were it otherwise, even if CAFO was subject to the PPSA, CAFO would have nothing to register until a default occurred
and by then it would likely be too late for CAFO to become a secured creditor.

14 With respect to whether the transfer of an interest is "in or under" the policy of insurance as opposed to the premium
financing contract, Black's Law Dictionary indicates that the preposition "in" does not only mean "contained in". "In"
also means "under or based upon the law of". The premium financing company's right to a refund is under the insurance
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Stelco Inc., Re, 2005 CarswellOnt 1537
2005 CarswellOnt 1537, [2005] .L.R. 1-4430, [2005] O.J. No. 1575...

138.(1) Where an insured assigns the right to refund of premium that may accrue by reason of the cancellation or
termination of a contract of insurance under the terms thereof and notice of the assignment is given by the assignee
to the insurer, the insurer shall pay any such refund to the assignee despite any condition in the contract, whether
prescribed under this Act or not, requiring the refund to be paid to the insured or to accompany any notice of
cancellation or termination to the msured.

(2) Where the condition in the contract dealing with cancellation or termination by the insurer provides that the
refund shall accompany the notice of cancellation or termination, the insurer shall include in the notice a statement
that in lieu of payment of the refund in accordance with the condition the refund is being paid to the assignee under
this section.

22 Thisis not to say thats. 138 gives CAFO the right to priority over other secured lenders. To determine priorities,
resori to the common law or to the provisions of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, would be
necessary and that issue awaits another day. I do note, however, that in Matter of Maplewood Poultry Co., supra, the
court held that a transfer of the insurance policies in question there could not be accomplished without placing the
transferee on notice of the existence of a premium finance agreement because the policies contained explicit references
to the premium finance agreements. Thus the exemption from registration under Art. 9 of the U.C.C. did no harm to
public policy.

23 CAFO argues that no harm is done to public policy in any event because it is the proceeds of any insurance policy
rather than the unearned premiums that form part of a lender's security. Clearly, however, the lender would have an
interest in knowing if the insurance policy could be cancelled and unearned premiums remitted to the financier of a PIC.
The exemption from the PPSA and its policy of providing notice to lenders about the state of the assets in which they will
take security should not to be taken as a licence to keep lenders in the dark about the actual state of affairs. It behooves
CAFO, and those who finance premium insurance contracts, to ensure that the policies contain explicit references to the
insurance premium finance agreement itself and to the right of cancellation. In any event, when a judge decides whether
to exercise his or her discretion to lift the stay under the CCAA and allow a premium financing company to obtain a
refund of unearned premium, one consideration would be whether the policy clearly contained an explicit reference to
the premium finance agreement.

24 Accordingly, 1 would allow the appeal and hold that CAFO has an interest in the unearned premiums that
were transferred to it by virtue of the PICs and that that security interest was exempt from registration by virtue of a
combination of s. 4(1)(c) of the PPSA and s. 138 of the Insurance Act.

25 By previous order of this court costs of this appeal are to the respondent on a substantial indemnity basis. I would
fix those costs in the amount of $26,000, inclusive of GST and disbursements.

Moldaver J.A.:
Tagree.

MacFarland J.A.:

I agree.
Appeal allowed,
End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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Essar Steel Algoma inc. (Re), 2017 ONSC 5710, 2017 CarswellOnt 15171
2017 ONSC 5710, 2017 CarswellOnt 15171, 283 A.C.W.S. (3d) 695

of directors was not necessary — In making most recent endorsement, judge was well aware that neither board nor
special committee had been operating since July endorsement, and recent endorsement was implicit approval of current
arrangements — Recent endorsement dismissed motion for establishment of restructuring committee on basis judge was
satisfied with existing governance arrangements — While parent was no longer prospective bidder, re-engaging board
and special committee could cause disruption and jeopardize restructuring — Board's counsel's fees and disbursements
were to be paid, and board's counsel was to be involved in discussions on potential liability of directors.
Table of Authorities
Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 11 — considered
s. 11.5[en. 1997, c. 12, s. 124] — considered

MOTION by board of directors for order directing company to resume reporting to board, regular meetings, payment
of counsel fees and involvement of counsel in discussions.

Hainey J.:
Background
1 The Board of Directors of Essar Steel Algoma Inc. (the "Board") move for an order:

(a) directing Essar Steel Algoma Inc. (the "Company") to resume regular reporting to the Company's Board,
composed of Kalyan Ghosh, Naresh Kothari, Jatinder Mehra, and Kishore Mirchandani (the "Directors"),
and its committees, including the special committee of the Board, composed of Naresh Kishore and Kishore
Mirchandani (the "Special Committee");

(b) directing the Company to resume the regular holding of meetings of the Board, and its committees, including
the Special Committee, and to provide all support and information necessary for the Board or the Special
Committee to perform their respective governance functions;

(c) directing the Company to pay outstanding arrears of Board and Special Committee fees to the independent
members of the Board;

(d) directing the Company to include counsel for the Board in any discussions relating to environmental or
other matters where liability issues have arisen or may arise;

(e) directing the Company to comply with prior orders of the court with respect to the payment of the fees and
disbursements of independent counsel to the Board; and

(0 ancillary relief necessary to ensure that the Board and its committees, including the Special Committee, are
once again able to provide corporate oversight and governance to the Company.

2 The grounds for the motion are as follows:

{(a) The Company sought and obtained an initial order under the Companies' Creditors Arrangement Act, as
amended (the "CCAA") on November 9, 2015 (the "Initial Order™).

(b) Both prior to and immediately after the commencement of the CCAA proceedings, the Board was
responsible for the management of the business and affairs of the Company.

WastlawNext. caMABA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved. 2






Essar Steel Algoma Inc. (Re), 2017 ONSC 5710, 2017 CarswellOnt 15171
2017 ONSC 5710, 2017 CarswellOnt 156171, 283 A.C.W.S. (3d) 695

25 TheBoard'smotion to reengage the Board and Special Committee is dismissed and its motion to require payment of
its counsel's fees and disbursements and to involve its counsel in discussions concerning the Directors’ potential liability
is granted

Costs

26 Asthere has been divided success on this motion, I make no order as to costs.
Order accordingly.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

when it amended ETA in 2000 — Parliament had moved away from asserting priority for Crown claims under both
CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for preferred treatment of GST claims
— Giving Crown priority over GST claims during CCAA proceedings but not in bankruptcy would reduce use of more
flexible and responsive CCAA regime — Parliament likely inadvertently succumbed to drafting anomaly — Section
222(3) of ETA could not be seen as having impliedly repealed s. 18.3 of CCAA by its subsequent passage, given recent
amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA, and partially
lift stay of proceedings to allow entry into liquidation — No "gap" should exist when moving from CCAA to BIA —
Court order segregating funds did not have certainty that Crown rather than creditor would be beneficiary sufficient to
support express trust — Amount held in respect of GST debt was not subject to deemed trust, priority or express trust
in favour of Crown — Excise Tax Act, R.S.C. 1985, c. E-15, ss. 222(1), (1.1).

Tax --- General principles — Priority of tax claims in bankruptcy proceedings

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies’
Creditors Arrangement Act (CCAA) — Under order of BC Supreme Court, amount of GST debt was placed in trust
account and remaining proceeds of sale of assets paid to major secured creditor — Debtor's application for partial lifting
of stay of proceedings to assign itself into bankruptcy was granted, while Crown's application for payment of tax debt
was dismissed — Crown's appeal to BC Court of Appeal was allowed — Creditor appealed to Supreme Court of Canada
— Appeal allowed — Analysis of ETA and CCAA yielded conclusion that CCAA provides that statutory deemed trusts
do not apply, and that Parliament did not intend to restore Crown's deemed trust priority in GST claims under CCAA
when it amended ETA in 2000 — Parliament had moved away from asserting priority for Crown claims under both
CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for preferred treatment of GST claims
— Giving Crown priority over GST claims during CCAA proceedings but not in bankruptcy would reduce use of more
flexible and responsive CCAA regime — Parliament likely inadvertently succumbed to drafting anomaly — Section
222(3) of ETA could not be seen as having impliedly repealed s. 18.3 of CCAA by its subsequent passage, given recent
amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA, and partially
lift stay of proceedings to allow entry into liquidation — No "gap" should exist when moving from CCAA to BIA —
Court order segregating funds did not have certainty that Crown rather than creditor would be beneficiary sufficient
to support express trust — Amount held in respect of GST debt was not subject to deemed trust, priority or express
trust in favour of Crown.

Taxation --- Taxe sur les produits et services — Perception et versement — Montant de TPS détenu en fiducie
Débitrice devait a la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise
(LTA) — Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un
compte en fiducie et la balance du produit de Ja vente des actifs a servi & payer le créancier garanti principal — Demande
de la débitrice visant a obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession de ses
biens a été accordée, alors que la demande de la Couronne visant a obtenir le paiement des montants de TPS non remis
a été rejetée — Appel interjeté par la Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi accueilli —
Analyse de la LTA et de la LACC conduisait a la conclusion que le 1égislateur ne saurait avoir eu l'intention de redonner
la priorité, dans le cadre de la LACC, 4 la fiducie réputée de la Couronne a I'égard de ses créances relatives a la TPS quand
il a modifié la LTA, en 2000 — Législateur avait mis un terme a la priorité accordée aux créances de la Couronne sous
les régimes de la LACC et de la Loi sur la faillite et I'insolvabilité (LFT), et ni 'une ni l'autre de ces lois ne prévoyaient que
les créances relatives a Ia TPS bénéficiaient d'un traitement préférenticl — Fait de faire primer la priorité de la Couronne
sur les créances découlant de la TPS dans le cadre de procédures fondées sur 1a LACC mais pas en cas de faillite aurait
pour effet de restreindre le recours a la possibilité de se restructurer sous le régime plus souple et mieux adapté de la
LACC — Il semblait probable que le 1égislateur avait par inadvertance commis une anomalie rédactionnelle — On ne
pourrait pas considérer 'art. 222(3) de la LTA comme ayant implicitement abrogé l'art. 18.3 de la LACC, compte tenu
des modifications récemment apportées a la LACC — Sous le régime de la LACC, le tribunal avait discrétion pour établir
une passerelle vers une liquidation opérée sous le régime de la LFI et de lever la suspension partielle des procédures afin
de permettre a la débitrice de procéder a la transition au régime de liquidation — Il n'y avait aucune certitude, en vertu
de 'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner
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naissance a une fiducie expresse — Montant pergu au titre de la TPS ne faisait 'objet d'ancune fiducie présumée, priorité
ou fiducie expresse en faveur de la Couronne.

Taxation --- Principes généraux — Priorité des créances fiscales dans le cadre de procédures en faillite

Débitrice devait a la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise
(LTA) — Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un
compte en fiducie et la balance du produit de la vente des actifs a servi a payer le créancier garanti principal — Demande
de la débitrice visant a obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession de ses
biens a été accordée, alors que la demande de la Couronne visant a obtenir le paiement des montants de TPS non remis
a ¢té rejetée — Appel mterjeté par fa Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi accueilli —
Analyse de Ja LTA et de la LACC conduisait a la conclusion que le législateur ne saurait avoir eu l'intention de redonner
la priorité, dans le cadre dela LACC, ala fiducie réputée de la Couronne a I'égard de ses créances relatives a la TPS quand
il a modifié la LTA, en 2000 — Législateur avait mis un terme a la priorité accordée aux créances de la Couronne sous
les régimes de la LACC et de la Loi sur la faillite et I'insolvabilité (LFI), et ni 'une ni l'autre de ces lois ne prévoyaient que
les créances relatives a la TPS bénéficiaient d'un traitement préférentiel — Fait de faire primer la priorité de la Couronne
sur les créances découlant de la TPS dans le cadre de procédures fondées sur la LACC mais pas en cas de faillite aurait
pour effet de restreindre le recours a la possibilité de se restructurer sous le régime plus souple et mieux adapté de la
LACC — Il semblait probable que le législateur avait par inadvertance commis une anomalie rédactionnelle — On ne
pourrait pas considérer l'art. 222(3) de la LTA comme ayant implicitement abrogé l'art. 18.3 de la LACC, compte tenu
des modifications récemment apportées a la LACC — Sous le régime de la LACC, le tribunal avait discrétion pour établir
une passerelle vers une liquidation opérée sous le régime de la LFI et de lever la suspension partielle des procédures afin
de permettre a la débitrice de procéder a la transition au régime de liquidation — Il n'y avait aucune certitude, en vertu
de l'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner
naissance & une fiducie expresse — Montant pergu au titre de la TPS ne faisait I'objet d'aucune fiducie présumée, priorité
ou fiducie expresse en faveur de la Couronne.

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor
commenced proceedings under the Companies' Creditors Arrangement Act (CCAA). Under an order by the B.C.
Supreme Court, the amount of the tax debt was placed in a trust account, and the remaining proceeds from the sale
of the debtor's assets were paid to the major secured creditor. The debtor's application for a partial lifting of the stay
of proceedings in order to assign itself into bankruptcy was granted, while the Crown's application for the immediate
payment of the unremitted GST was dismissed.

The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was
bound by the ETA to give the Crown priority once bankruptcy was inevitable. The Court of Appeal ruled that there was
a deemed trust under s. 222 of the ETA or that an express trust was created in the Crown's favour by the court order
segregating the GST funds in the trust account.

The creditor appealed to the Supreme Court of Canada.

Held: The appeal was allowed.

Per Deschamps J. (McLachlin C.J.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A purposive and
contextual analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore the
Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had moved
away from asserting priority for Crown claims in insolvency law under both the CCAA and Bankruptcy and Insolvency
Act (BIA). Unlike for source deductions, there was no express statutory basis in the CCAA or BIA for concluding
that GST claims enjoyed any preferential treatment. The internal logic of the CCAA also militated against upholding
a deemed trust for GST claims.

Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy would, in practice, deprive
companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely that
Parliament had inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence to s. 18.3
of the CCAA. Section 222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of the CCAA by

WestlawNext. CcAMABA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3



Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswelIBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

being passed subsequently to the CCAA, given the recent amendments to the CCAA. The legislative context supported
the conclusion that s. 222(3) of the ETA was not intended to narrow the scope of s. 18.3 of the CCAA.

The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the
BIA, so there was authority under the CCAA to partially lift the stay of proceedings to allow the debtor's entry into
liquidation. There should be no gap between the CCAA and BIA proceedings that would invite a race to the courthouse
to assert priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to
support an express trust, as the funds were segregated until the dispute between the creditor and the Crown could be
resolved. The amount collected in respect of GST but not yet remitted to the Receiver General of Canada was not subject
to a deemed trust, priority or express trust in favour of the Crown.

Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of
the insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be
treated as a drafting anomaly. In the insolvency context, a deemed trust would exist only when two complementary
elements co-existed: first, a statutory provision creating the trust; and second, a CCAA or BIA provision confirming
its effective operation, Parliament had created the Crown's deemed trust in the Income Tax Act, Canada Pension Plan
and Employment Insurance Act and then confirmed in clear and unmistakable terms its continued operation under
both the CCAA and the BIA regimes. In contrast, the ETA created a deemed trust in favour of the Crown, purportedly
notwithstanding any contrary legislation, but Parliament did not expressly provide for its continued operation in either
the BIA or the CCAA. The absence of this confirmation reflected Parliament's intention to allow the deemed trust to
lapse with the commencement of insolvency proceedings. Parliament's evident intent was to render GST deemed trusts
inoperative upon the institution of insolvency proceedings, and so s. 222 of the ETA mentioned the BIA so as to exclude
it from its ambit, rather than include it as the other statutes did. As none of these statutes mentioned the CCAA expressly,
the specific reference to the BIA had no bearing on the interaction with the CCAA. It was the confirmatory provisions in
the insolvency statutes that would determine whether a given deemed trust would subsist during insolvency proceedings.
Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave priority during CCAA
proceedings to the Crown's deemed trust in unremitted GST. The failure to exempt the CCAA from the operation of this
provision was a reflection of clear legislative intent. Despite the requests of various constituencies and case law confirming
that the ETA took precedence over the CCAA, there was no responsive legislative revision and the BIA remained the only
exempted statute. There was no policy justification for interfering, through interpretation, with this clarity of legislative
intention and, in any event, the application of other principles of interpretation reinforced this conclusion. Contrary to
the majority's view, the "later in time" principle did not favour the precedence of the CCAA, as the CCAA was merely
re-enacted without significant substantive changes. According to the Interpretation Act, in such circumstances, s. 222(3)
of the ETA remained the later provision. The chambers judge was required to respect the priority regime set out in s.
222(3) of the ETA and so did not have the authority to deny the Crown's request for payment of the GST funds during
the CCAA proceedings.

La compagnie débitrice devait a la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la
taxe d'accise (LTA). La débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les
créanciers des compagnies (LACC). En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé
dans un compte en fiducie et la balance du produit de la vente des actifs de la débitrice a servi a payer le créancier garanti
principal. La demande de la débitrice visant a obtenir la levée partielle de la suspension de procédures afin qu'elle puisse
faire cession de ses biens a été accordée, alors que la demande de la Couronne visant & obtenir le paiement immédiat
des montants de TPS non remis a €té rejetée.

L'appel interjeté par la Couronne a été accueilli. La Cour d'appel a conclu que le tribunal se devait, en vertu dela LTA, de
donner priorité a la Couronne une fois la faillite inévitable. La Cour d'appel a estimé que l'art. 222 de la LTA établissait
une fiducie présumée ou bien que l'ordonnance du tribunal a l'effet que les montants de TPS soient détenus dans un
compte en fiducie créait une fiducie expresse en faveur de la Couronne.

Le créancier a formé un pourvoi.

Arrét: Le pourvoi a été accueilli.
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Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwell, JJ., souscrivant & son opinion) : Une
analyse téléologique et contextuelle de la LTA et de la LACC conduisait a la conclusion que le législateur ne saurait
avoir eu l'intention de redonner la priorité, dans le cadre de la LACC, a la fiducie réputée de la Couronne 4 I'¢gard de ses
créances relatives a la TPS quand il a modifié 1a LTA, en 2000. Le législateur avait mis un terme a la priorité accordée aux
créances de la Couronne dans le cadre du droit de I'insolvabilité, sous le régime de la LACC et celui de 1a Loi sur la faillite
et I'insolvabilité (LFI). Contrairement aux retenues a la source, aucune disposition législative expresse ne permettait de
conclure que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel sous le régime de la LACC ou celui
de la LFI. La logique interne de la LACC allait également a l'encontre du maintien de la fiducie réputée a I'égard des
créances découlant de la TPS.

Le fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées
sur la LACC mais pas en cas de faillite aurait pour effet, dans les faits, de priver les compagnies de la possibilité de se
restructurer sous le régime plus souple et mieux adapté de la LACC. 1l semblait probable que le législateur avait par
inadvertance commis une anomalie rédactionnelle, laquelle pouvait étre corrigée en donnant préséance a l'art. 18.3 de la
LACC. On ne pouvait plus considérer l'art. 222(3) de [a LTA comme ayant implicitement abrogé l'art. 18.3 de la LACC
parce qu'il avait été adopté apres la LACC, compte tenu des modifications récemment apportées a la LACC. Le contexte
législatif étayait la conclusion suivant laquelle I'art. 222(3) de la LTA n'avait pas pour but de restreindre la portée de
l'art. 18.3 de la LACC.

L'ampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour établir une passerelle vers une
liquidation opérée sous le régime de la LFI, de sorte qu'il avait, en vertu de la LACC, le pouvoir de lever la suspension
partielle des procédures afin de permettre a la débitrice de procéder a la transition au régime de liquidation. Il n'y avait
aucune certitude, en vertu de I'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de
fondement pour donner naissance a une fiducie expresse, puisque les fonds étaient détenus a part jusqu'a ce que le litige
entre le créancier et la Couronne soit résolu. Le montant pergu au titre de la TPS mais non encore versé au receveur
général du Canada ne faisait 'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.
Fish, J. (souscrivant aux motifs des juges majoritaires) : Le législateur a refusé de modifier les dispositions en question
suivant un examen approfondi du régime d'insolvabilité, de sorte qu'on ne devrait pas qualifier I'apparente contradiction
entre I'art. 18.3 de la LACC et I'art. 222 de la LTA d'anomalie rédactionnelle. Dans un contexte d'insolvabilité, on ne
pourrait conclure a l'existence d'une fiducie présumée que lorsque deux éléments complémentaires étaient réunis : en
premier lieu, une disposition législative qui crée la fiducie et, en second lieu, une disposition de la LACC ou de la LFI qui
confirme l'existence de la fiducie. Le législateur a établi une fiducie présumeée en faveur de la Couronne dans la Loi de
Iimp0ot sur le revenu, le Régime de pensions du Canada et la Loi sur I'assurance-emploi puis, il a confirmé en termes clairs
et explicites sa volonté de voir cette fiducie présumée produire ses effets sous le régime de la LACC et de la LFI. Dans le
cas de la LTA, il a établi une fiducie présumée en faveur de la Couronne, sciemment et sans égard pour toute législation &
l'effet contraire, mais n'a pas expressément prévu le maintien en vigueur de celle-ci sous le régime de la LFI ou celui de la
LACC. L'absence d'une telle confirmation témoignait de l'intention du législateur de laisser la fiducie présumée devenir
caduque au moment de l'introduction de la procédure d'insolvabilité. L'intention du législateur était manifestement
de rendre inopérantes les fiducies présumées visant la TPS dés l'introduction d'une procédure d'insolvabilité et, par
conséquent, l'art. 222 de la LTA mentionnait Ja LFI de maniére a l'exclure de son champ d'application, et non de 'y
inclure, comme le faisaient les autres lois. Puisqu'aucune de ces lois ne mentionnait spécifiquement la LACC, la mention
explicite de la LFI n'avait aucune incidence sur l'interaction avec la LACC. C'était les dispositions confirmatoires que
l'on trouvait dans les lois sur I'insolvabilité qui déterminaient si une fiducie présumée continuerait d'exister durant une
procédure d'insolvabilité.

Abella, J. (dissidente) : La Cour d'appel a conclu a bon droit que l'art. 222(3) de la LTA donnait préséance a la fiducie
présumée qui est établie en faveur de la Couronne a l'égard de la TPS non versée. Le fait que la LACC n'ait pas
été soustraite a 'application de cette disposition témoignait d'une intention claire du législateur. Malgré les demandes
répétées de divers groupes et la jurisprudence ayant confirmé que la LTA l'emportait surla LACC, le 1égislateur n'est pas
intervenu et la LFI est demeurée la seule 1oi soustraite a I'application de cette disposition. Il n'y avait pas de considération
de politique générale qui justifierait d'aller a 'encontre, par voie d'interprétation législative, de I'intention aussi clairement
exprimée par le législateur et, de toutes manieres, cette conclusion était renforcée par l'application d'autres principes
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s. 86(1) — considered

s. 86(3) — referred to
Bankruptcy Act and to amend the Income Tax Act in consequence thereof, Act to amend the, S.C. 1992, ¢. 27
Generally — referred to

s. 39 — referred to
Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act and the Income Tax Act, Act to amend the,
S.C. 1997,¢c. 12

s. 73 — referred to

s. 125 — referred to

s. 126 — referred to
Canada Pension Plan, R.S.C. 1985, ¢c. C-8
Generally — referred to

s. 23(3) — referred to

s. 23(4) — referred to

Cités et villes, Loi sur les, L.R.Q., ¢c. C-19
en général — referred to

Code civil du Québec, 1..Q. 1991, c. 64
en général — referred to

art, 2930 — referred to

Companies' Creditors Arrangement Act, Act to Amend, S.C. 1952-53, ¢. 3
Generally — referred to

Companies' Creditors Arrangement Act, 1933, S.C. 1932-33, ¢. 36
Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36
Generally — referred to

s. 11 — considered

s. 11(1) — considered

s. 11(3) — referred to

s. 11(4) — referred to

s. 11(6) — referred to

s. 11.02 [en. 2005, c. 47, s. 128] — referred to
s. 11.09 [en. 2005, c. 47, s. 128] — considered
s. 11.4 [en. 1997, c. 12, 5. 124] — referred to
s. 18.3[en. 1997, c. 12, 5. 125] ~« considered

s. 18.3(1) [en. 1997, c. 12, s. 125] — considered
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s. 18.3(2) [en. 1997, ¢. 12, s. 125] — considered

s. 18.4 [en. 1997, ¢. 12, 5. 125} — referred to

s. 18.4(1) [en. 1997, c. 12, s. 125] — considered
‘ s. 18.4(3) [en. 1997, c. 12, 5. 125] — considered
! s. 20 — considered
) s. 21 — considered

s. 37 — considered

‘ s. 37(1) — referred to
“‘ Employment Insurance Act, S.C. 1996, c. 23
Generally — referred to

5 s. 86(2) — referred to

s. 86(2.1) [en. 1998, c. 19, s. 266(1)] — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

s. 222(1) [en. 1990, c. 45, s. 12(1)] — referred to

s.222(3) [en. 1990, ¢. 45, s. 12(1)] — considered
Fairness for the Self~-Employed Act, S.C. 2009, c. 33
Generally — referred to
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
s. 227(4) — referred to

s.227(4.1) [en. 1998, c. 19, s. 226(1)] — referred to
Interpretation Act, R.S.C. 1985, c. I-21
s. 44(f) — considered
Personal Property Security Act, S.A. 1988, c. P-4.05
Generally — referred to
J Sales Tax and Excise Tax Amendments Act, 1999, S.C. 2000, c. 30
Generally — referred to
Wage Earner Protection Program Act, S.C. 2005, ¢. 47, s. 1

1 Generally — referred to
| s. 69 — referred to
} s. 128 — referred to
s. 131 — referred to
1 Statutes considered Fish J.:

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to

s. 67(2) — considered
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s. 67(3) — considered
Canada Pension Plan, R.S.C. 1985, ¢. C-8
Generally — referred to

s. 23 — considered
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to

s. 11 — considered
s. 18.3(1) [en. 1997, c. 12, 5. 125] — considered
s. 18.3(2) [en. 1997, ¢c. 12, 5. 125] — considered

s. 37(1) — considered
Employment Insurance Act, S.C. 1996, c. 23
Generally — referred to

s. 86(2) — referred to

s. 86(2.1) [en. 1998, c. 19, 5. 266(1)] — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally -— referred to

s. 222 [en. 1990, ¢. 45, s. 12(1)] — considered
s. 222(1) [en. 1990, c. 45, s. 12(1)] — considered
. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

s. 222(3)(a) [en. 1990, c. 45, s. 12(1)] — considered
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
Generally — referred to

s. 227(4) — considered
s.227(4.1) [en. 1998, c. 19, 5. 226(1)] — considered

s. 227(4.1)(a) [en. 1998, c. 19, 5. 226(1)] — considered

Statutes considered Abella J. (dissenting):

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to

s. 11 — considered
s. 11(1) — considered
s. 11(3) — considered

s. 18.3(1) [en. 1997, c. 12, 5. 125] — considered

wl

. 37(1) — considered
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Lid, Re (1992), 9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically
advance the CCA4.A's purposes, the ability to make it is within the discretion of a CCA4A court.

72 The preceding discussion assists in determining whether the court had authority under the CCAA4 to continue
the stay of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the
inevitable next step.

73 Inthe Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue staying the Crown's
enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant submits that
in so holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA4 and give the statute an appropriately
purposive and liberal interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly
held that the mandatory language of the E7'4 gave the court no option but to permit enforcement of the GST deemed
trust when lifting the CCAA4 stay to permit the debtor to make an assignment under the BJ4. Whether the E74 has a
mandatory effect in the context of a CCA44 proceeding has already been discussed. I will now address the question of
whether the order was authorized by the CCAA.

74 Itis beyond dispute that the CC4.4 imposes no explicit temporal limitations upon proceedings commenced under
the Act that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay
of proceedings temporarily to allow the debtor to make an assignment in bankruptcy.

75 The question remains whether the order advanced the underlying purpose of the CCAA4. The Court of Appeal held
that it did not because the reorganization efforts had come to an end and the CCAA was accordingly spent. I disagree.

76 Thereisno doubt that had reorganization been commenced under the B4 instead of the CCAA, the Crown's deemed
trust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of
distribution in bankruptcy under the B4, the deemed trust for GST ceases to have effect. Thus, after reorganization
under the CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and distribution of
the debtor's assets under the BZ4. In order to conclude that the discretion does not extend to partially lifting the stay
in order to allow for an assignment in bankruptcy, one would have to assume a gap between the CCAA4 and the BIA
proceedings. Brenner C.J.S.C's order staying Crown enforcement of the GST claim ensured that creditors would not
be disadvantaged by the attempted reorganization under the CC4A4. The effect of his order was to blunt any impulse of
creditors to interfere in an orderly liquidation. His order was thus in furtherance of the CCA4A's objectives to the extent
thatitallowed a bridge between the CCA4 and BI4 proceedings. This interpretation of the tribunal's discretionary power
is buttressed by s. 20 of the CCAA. That section provides that the CCAA "may be applied together with the provisions of
any Act of Parliament... that authorizes or makes provision for the sanction of compromises or arrangements between
a company and its shareholders or any class of them", such as the BIA4. Section 20 clearly indicates the intention of
Parliament for the CCAA to operate in tandem with other insolvency legislation, such as the BIA.

77 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground
amongst stakeholders for a reorganization thatis fair to all. Because the alternative to reorganization is often bankruptcy,
participants will measure the impact of a reorganization against the position they would enjoy in liquidation. In the case
at bar, the order fostered a harmonious transition between reorganization and liquidation while meeting the objective
of a single collective proceeding that is common to both statutes.

78  Tysoe J.A. therefore erred in my view by treating the CCA4 and the BIA4 as distinct regimes subject to a temporal
gap between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to
maintain two statutory schemes for reorganization, the BI4 and the CCAA, reflects the reality that reorganizations of
differing complexity require different legal mechanisms. By contrast, only one statutory scheme has been found to be
needed to liquidate a bankrupt debtor's estate. The transition from the CCAA to the BIA may require the partial lifting
of a stay of proceedings under the CCAA4 to allow commencement of the BIA proceedings. However, as Laskin J.A. for
the Ontario Court of Appeal noted in a similar competition between secured creditors and the Ontario Superintendent
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P. (R.) v. V. (R.), 2012 ABQB 353, 2012 CarswellAlta 920
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s. 13(2) — referred to
Protection Against Family Violence Act, R.S.A. 2000, ¢. P-27
Generally — referred to

s. 1(1)(e) "family violence" — considered
s. 1(1)(e)(ii)) — considered

s. 4 — referred to

Supreme Court of Judicature Act, 1873 (36 & 37 Vict.), c. 66
s. 25(8) — referred to

Victims of Domestic Violence Act, S.S. 1994, ¢. V-6.02
s. 2(d) — referred to

s. 7 — referred to
Victims of Family Violence Act, R.S.P.E.1. 1988, ¢. V-3.2
s. 2 — referred to

s. 6 — referred to

s. 7— referred to
APPLICATION by mother for restraining order against father.
E.A. Hughes J.:
Introduction

1 R.P.(Ms. P), the Applicant, sought a Restraining Order Without Notice in a Family Law Situation on behalf of
M.V. (M.), her son, against his father, R.V. (Mr. V.). An interim restraining order was granted on March 23, 2011 and
was extended on a number of subsequent court dates. On May 11, a one day viva voce hearing was set for June 3, 2011
for the contested application for a permanent restraining order.

2 Prior to the hearing date, counsel was appointed by the Court (o represent the interests of the child M..

3 OnJune 3, the hearing commenced and continued on June 24, July 12 and October 27 with the interim restraining
order being extended on each date.

4  Ifind the applicant Ms. P. has established the necessity of a restraining order on behalf of M.,

Background

5  Ms. P.and Mr. V. are the parents of M., a 13 year old boy born in 1998. Some background respecting the family

relationship is necessary.

6 Ms. P., who was born and raised in the Philippines, met Mr. V. in 1990. Mr. V., a professional engineer who is
now retired, was educated in England before coming to Canada. Mr. V., who is 66 years old, appears to be much older
than Ms. P..

7 Mr. V. is a much physically larger individual than Ms. P.. Indeed Mr. V. would be a physically imposing individual
to any person of Ms. P's height and build.
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1972 CarswellOnt 1010
Ontario Court of Appeal

80 Wellesley St. East Ltd. v. Fundy Bay Builders Ltd.

1972 CarswellOnt 1010, [1972] 2 O.R. 280, [1972] O.J. No. 1713, 25 D.L.R. (3d) 386
80 Wellesley St. East Ltd. v. Fundy Bay Builders Ltd. et al.

MacKay, J.A., McGillivray, J.A., Brooke, J.A.

Oral reasons: February 25, 1972
Docket: None given.

Counsel: B. Chernos, for plaintiff, appellant
R.G. Lord, for defendants, respondents

Subject: Property; Insolvency; Contracts

Headnote
Sale of Land --- Agreement of purchase and sale — Assignment of rights and obligations under contract — By purchaser

— Rights as between assignee and vendor

Purchaser assigning agreement — Registration of assignment on title to secure return of deposit — Application to
expunge registration — Jurisdiction of Court — Judicature Act, R.S.0. 1970, c. 228, s. 19(1).

Plaintiff agreed to sell lands to F. but the transaction was not closed. F. assigned the agreement to C. and the
assignment was registered on the title to the lands. Plaintiff subsequently agreed to sell the lands to another party
and applied for an order expunging the assignment from the title. F. and C. counterclaimed asserting a lien against
the property to secure return of the deposit paid to plaintiff. Plaintiff had offered adequate security for return of the
deposit. Held, the application should be allowed. In view of the security offered, plaintiff had the right to have its
title cleared. S. 19(1) of the Act gave the Court jurisdiction to make a mandatory order, even though interlocutory,
directed to a party to the action, if it was just and convenient to do so, and in this way to require defendants to do
such acts as might be necessary to effectively remove the assignment.

Brooke, J.A.:

I Thisis an appeal from the order of the Honourable Mr. Justice Wright dated January 26, 1972, whereby he dismissed
the plaintiff's application for an order expunging or vacating the assignment in writing of an agreement of purchase and
sale from the title to the plaintiff's lands upon the plaintiff furnishing adequate security in licu of the interest in land,
if any, created by the assignment.

2 The action arises out of an agreement of purchase and sale dated December 3, 1968, between the plaintiff and the
defendant Fundy Bay Builders Limited of the plaintiff's lands which transaction was to close on June 30, 1970, but did not
close. By assignment in writing dated December 30, 1968, the defendant Fundy Bay Builders Ltd. assigned the agreement
to the defendant Cape Jones Securities Limited and this assignment was registered on the title to the plaintiff's lands on
January 10, 1969, in the Registry Office for the Registry Division of the East and West Riding of the Country of York.

3 On October 2, 1970, the plaintiff commenced this action and the defendants served their defence and counterclaim
on March 14, 1971. By an agreement in writing dated both February 25, 1971, and March 1, 1971, the plaintiff agreed to
sell the lands in question for $415,000. The lands are subject to a first mortgage in the sum of $205,000 and this was so
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14 The plaintiff is entitled to its costs of the motion before Wright, J., the application for leave to appeal and its
costs in this Court.

15 Appeal allowed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights

reserved.
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« Inits statement of defence, the respondents expressly plead that the allegations made against them by the appellant
were "entirely without merit",

* The respondents filed written submissions 11 days in advance of the special chambers application in which they
specifically asserted that they had not breached the terms of the settlement contract and in those submissions, twice
expressly requested that the action be dismissed in its entirety, on a summary basis.

+ After receiving the written submissions and notice of the respondents' intention to seek summary dismissal, the
appellant did not object in any fashion to this informal demand for summary dismissal although it conceded that
the submissions were read, and recognized that these materials would also be read, in advance of the special hearing
date, by the assigned chambers judge.

* Additionally, the respondents had signed a consent order which allowed the appellant to file a surrebuttal brief for
the application, which was in fact filed and which specifically responded to the respondents’ written submissions,
including addressing the evidence given by Ms. Hardy at the comprehensive cross-examination on her affidavit.

13 The appellant fairly concedes that it did put its "best foot forward" before the chambers judge and did argue that its
interpretation of the contract, when compared to the photographic evidence proffered at the special hearing, rendered
unassailable the conclusion that the respondents had breached the settlement contract.

14 The chambers judge reached an opposite conclusion and found that on the same evidence and having regard to her
"interpretation of the settlement contract", there was no merit to the appellant's claim. The gravamen of the appellant's
summary judgment claim was that the photographs proved breaches of the settlement agreement. In turn, the essence
of the respondents’ summary dismissal argument was that the photographs did not support this claim and there had
been no breach of the settlement agreement. The outcome either way depended on the chambers judge's assessment of
the settlement agreement and whether the photographs proved that the agreement had been breached. If the appellant
put its "best foot forward" on its summary judgment application, as it was required to do, we are not persuaded that
it could have proffered any additional evidence or made any different arguments had the respondents formally applied
for summary dismissal.

15 Nor do we see any merit to the appellant's objection that the respondents failed to formally comply with R 7.3(2),
which dictates that an application for summary dismissal must be supported by an affidavit swearing positively that one
or more of the grounds for summary dismissal have been met, or by other evidence to the effect that the grounds for
summary dismissal have been met.

16  In the present case, Ms. Hardy's affidavit sworn on May 30, 2014 and filed on June 2, 2014 satisfies the substance
of R 7.3(2) in that it contained the evidence upon which the respondents relied in seeking summary dismissal. In essence,
the appellant's submissions in this regard are a complaint of form over substance. We find that the respondents met the
substance of R 7.3(2) and the underlying basis for it.

17 In our view, the appellant was not prejudiced by the respondents’ failure to file and serve a formal notice of
application for summary dismissal. The appellant urged the chambers judge to do exactly that which was done, but clearly
does not agree with the result and now complains that it was an unfair process. The failure to file and serve a formal
notice of application may, in some circumstances, prejudice the opposite party. The essence of the Rule is to protect
litigants from ambush or litigation surprise. On the record before us, there was neither. Accordingly, we conclude that
the chambers judge did not err in granting summary dismissal in the absence of a formal application by the respondents.

Issue 2: Did the chambers judge ery in granting summary dismissal of the appellant's claim on the record that was before
the Court?
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