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L NATURE OF THE APPLICATION

1. The applicant, Ernst & Young Inc. in its capacity as Receiver of Four Winds Hotels
Management Corp., and R. Hoyda Management Corp. (collectively, the “Debtor”),
applies for the following relief:

(a)
(b)

(c)

(d)

. FACTS

A Sale Approval and Vesting Order for Real Property;

An Order declaring that Division 4 of Part 6 of the Rules of Court does not apply
to this Application, and that the Receiver's Confidential Supplement to the Third
Report dated September 20, 2019 (the “Confidential Documents”), be
temporarily sealed until the proposed sale as outlined in the Receiver's Third
Report dated September 20, 2019 (the “Third Report”) is closed in accordance
with its terms or until further Order of the Court:

An Order deeming any chattels remaining after October 5, 2019 on the real
property that is the subject of the Sale Approval and Vesting Order as
abandoned and forming part of the sale to the purchaser of the real property; and

Such further or other relief as may be requested of the Court by the Receiver.

Sale of Property
2. As set out in the Third Report:

(a)
(b)

(c)
(d)
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The Receiver was appointed on October 30, 2017;

|
The Debtor owns a restaurant, lounge, motel and liquor store in High Level,

Alberta (the “Properties”);
The motel was largely inoperable as of the date of the Receivership:

The Receiver made initial efforts to continue the operations of the restaurant,
lounge and liquor store in order to market the Properties as going concerns,
maintaining the VLT and liquor license;

Due to the condition of the Properties and the costs of operating businesses in a
receivership, among other factors, it became uneconomic for the Receiver to
continue to operate the businesses located on the Properties and the VLT
terminals and related liquor and gaming licenses were surrendered:

The Receiver initially marketed the Properties through a request for proposal
process (‘RFP Process”) as outlined in the First Report of the Receiver dated
February 21, 2018 and approved by Sale Process Approval Order dated
February 27, 2018;

The RFP Process generated interest and extended negotiations with a variety of
interested parties, but ultimately no serious offers were made;

On July 8, 2019, the Receiver entered into a listing agreement with a real estate
agent and subsequently two offers were received and negotiated, including the



(i)

=8 =
offer accepted by the Receiver, subject to Court Approval, made by Daniel Park
(the “Offer”); and

The Receiver is now seeking a Sale Approval and Vesting Order for Real
Property pursuant to the Offer.

lll.  APPROVING SALE AND VESTING ORDER

(@)

Legislation

3. The Court may appoint a receiver to do the following:

(a)

(b)

(c)

take possession of all or substantially all of the property of an insolvent person
used in relation to the business carried on by the insolvent person;

exercise any control that the court considers advisable over the property and
over the insolvent corporation’s business: and

take any other action that the court considers advisable.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”), s. 243(1) [Tab A]

4. A receiver has the obligation to deal with the property of an insolvent corporation in a
commercially reasonable manner.

(b)

5. The Receiver

BIA, 5.247 [Tab B]

Receivership Order

was granted the following powers pursuant to the Ilteceivership Order

dated October 30, 2017:

(a)

42123638.2

To take possession of and exercise control over all of the Debtor's current and
future assets, undertakings and property of every nature and kind whatsoever
(the “Property”) and any and all proceeds, receipts and disbursements arising out
of or from the Property;

To engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the
Receiver's powers and duties;

To market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms
and conditions of sale as the Receiver in its discretion may deem appropriate;

To apply for a vesting order to convey the Property or any part or parts thereof to
a purchaser or purchasers thereof, free and clear of any liens or encumbrances
affecting such Property;

To report to, meet with and discuss with such affected persons as the Receiver
deems appropriate all matters relating to the Property and the receivership, and
to share information, subject to such terms as to confidentiality as the Receiver
deems advisable; and
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(f) To exercise any steps reasonably incidental to the exercise of these powers.
Receivership Order, Justice S.D. Hilier dated October 30, 2017 [Tab C]

(c) Jurisprudence

6. When reviewing a proposed sale of assets by a receiver the court must consider:

(a) whether the receiver has made a sufficient effort to obtain the best price and has
not acted improvidently;

(b) the interests of all the parties;
(c) the efficacy and integrity of the process by which offers have been obtained: and
(d) whether there has been unfairness in the working out of the process.

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) at para. 16.
[Tab D]

Sufficient Effort to Receive the Best Price and Acting Providently

7. When dealing with the property of an insolvent corporation, a receiver's duty is not to
obtain the best price possible for the property, but to do everything reasonable in the
circumstances to obtain the best price.

Skyepharma PLC v. Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont.
S.C.J. [Commercial List]) at para. 4 [Tab E]

8. Price's contained in other offers submitted to the receiver only have relevance if they
show that the price contained in the offer accepted by the receiver was so unreasonably
low as to demonstrate that the receiver was improvident in accepting it.

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) at para. 30
[Tab D]

The Interests of the Parties

9. The court’s primary concern when reviewing the interests of the parties should be the
interests belonging to the creditors of the insolvent corporation.

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) at para. 39
[Tab D]

The Efficacy and Integrity of the Process

10. The court is not required to scrutinize every element of the process by which the receiver
reached its decision to accept the offer.

Crown Trust Co. et al. v. Rosenberg et al. (1986), 60 O.R. (2d) 87 (Ont. H.C.) at
pg. 548 [Tab F]

42123638.2
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11. When dealing with the property of an insolvent corporation, the court should assume that
the receiver has acted properly unless the contrary is clearly demonstrated.

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) at para. 14
[Tab D]

Unfairness in the Process

12 If the receiver has acted reasonably, prudently, fairly, and not arbitrarily, it is only in
exceptional circumstances that the court will find the sale process unfair and proceed
contrary to the recommendation of the receiver.

Crown Trust Co. et al. v. Rosenberg et al. (1986), 60 O.R. (2d) 87 (Ont. H.C.) at
pg. 548 [Tab F]

The Offer

13.  The Receiver submits that the Offer is a commercially reasonable offer that is the
product of an extended exposure to the market. The Receiver has acted reasonably,
prudently, fairly, and not arbitrarily, and there has been no unfairness in the process.

14. It is appropriate for the Court to approve the Offer as per the recommendation of the
Receiver.

IV. TEMPORARY SEALING ORDERS
(a) Legislation

15. ‘ On an application to temporarily seal a court file, thel court has broad discretion and may
make a direction on any matter that the circumstances require, and the court may grant
the order notwithstanding the provisions of Division 4 of Part 6 of the Rules of Court.

Rules of Court, Alta. Reg. 124/2010, Rule 6.28 [Tab G]

Order, granted by Justice K.M. Eidsvik in Royal Bank of Canada v. Hannaco
(2008) Ltd. O/A Canada Grey Motor Inn, Naheed Zia and Nasreen Zia, January
14, 2011, at para. 11 [Tab H]

Order, granted by Justice J. Topolniski in Bank of Montreal v. Kallbom Sand &
Gravel Ltd. et al, May 15, 2012, at para. 1 [Tab I]

(b) Jurisprudence

16. Temporary sealing orders should only be granted when:

(a) An order is needed to prevent serious risk to an important interest because
reasonable alternative measures will not prevent the risk; and

(b) The salutary effects of the order outweigh its deleterious effects, including the
effects on the right to free expression, which includes public interest in open and
accessible court proceedings.

Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (S.C.C.) at
para. 45 [Tab J]

42123638.2



17.

18.

19.

20.

V.

21.

=

The most appropriate sealing order in a court approval sale situation is that the
supporting valuation material remain sealed until such time as the sale transaction has
closed.

Look Communications Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952 (Ont.
S.C.J. [Commercial List]) at para. 17 [Tab K]

Commercial courts have accepted that temporary sealing orders are appropriate in
circumstances where the information subject to sealing orders contain sensitive
commercial information, the release of which could be prejudicial to the stakeholders of
the confidential information.

Nortel Networks Corp. (Re) (2009), 56 C.B.R. (5") 224 (Ont. S.C.J. [Commercial
List]) at para. 39 [Tab L]

In the context of a receivership and the sale of assets, it is common for the court to seal
the Receiver's Confidential Documents in case a further bidding process is required if
the transaction being approved falls through.

Look Communications Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952 (Ont.
S.C.J. [Commercial List]) at para. 17 [Tab K]

A temporary sealing order is required until the sale is fully executed due to the
confidential nature of the accepted offer and the deleterious effect it would have on the
integrity of any future sale process should the original sale not close.

Look Communications Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952 (Ont.
S.C.J. [Commercial List]) at para. 17‘ [Tab K]

Canrock Venture LLC v. Ambercore Software Inc., 2011 ONSC 2308 (Ont S.C.J.
[Commercial List]) at para. 17 [Tab M]

RELIEF CLAIMED

Based upon the materials filed and the foregoing submissions, the Receiver respectfully
requests:

(a) An Order approving the marketing and sale activities of the Receiver:
(b) A Sale Approval and Vesting Order for Real Property;

(c) An Order declaring that Division 4 of Part 6 of the Rules of Court does not apply
to this Application, and that the Confidential Documents be temporarily sealed
until the proposed sale as outlined in the Receiver's First Report is closed in
accordance with its terms or until further Order of the Court; and

42123638.2



(d)

-,

Such further or other relief as may be requested of the Court by the Receiver.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 23 DAY OF SEPTEMBER, 2019.

42123638.2

MIL

Per:

OMSON LLP

/\

STEPHAKIE WAN

Legal Counsel for the Applicant,

& Young Inc., in its capacity
as Receiver of Four Winds Hotels
Management Corp., and R. Hoyda
Management Corp.



TABLE OF AUTHORITIES
TAB
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA"), s. 243(1)
BIA, s.247
Receivership Order, Justice S.D. Hilier dated October 30, 2017

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.)

m o o m »

Skyepharma PLC v. Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.J.
[Commercial List])

R

Crown Trust Co. et al. v. Rosenberg et al. (1986), 60 O.R. (2d) 87 (Ont. H.C.)
G. Rules of Court, Alta. Reg. 124/2010, Rule 6.28

H. Order, granted by Justice K.M. Eidsvik in Royal Bank of Canada v. Hannaco (2008) Ltd.
O/A Canada Grey Motor Inn, Naheed Zia and Nasreen Zia, January 14, 2011

I Order, granted by Justice J. Topolniski in Bank of Montreal v. Kallbom Sand & Gravel
Ltd. et al, May 15, 2012

J. Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (S.C.C.)

K. Look Communications Inc| v. Look Mobile Corp., 2009 CarswellOnt 7952 (Ont. S.C.J.
[Commercial List])

L. Nortel Networks Corp. (Re) (2009), 56 C.B.R. (5'") 224 (Ont. S.C.J. [Commercial List])

M. Canrock Venture LLC v. Ambercore Software Inc., 2011 ONSC 2308 (Ont S.C.J.
[Commercial List])

42123638.2






CANADA

CONSOLIDATION CODIFICATION

Bankruptcy and Insolvency Act Loi sur la faillite et I'insolvabilité

R.S.C., 1985, c. B-3 L.R.C. (1985), ch. B-3

Current to February 14, 2019 A jour au 14 février 2019

Last amended on May 23, 2018 Derniere modification le 23 mai 2018

Published by tha Minister of Justice at tha following address:

Publie par
htlp:.”laws—lufs.justice.gc.ca

le ministre de |a Justice & I'adrassa suivante -
http:/ois-laws justice.ge.ca



Bankrugicy and indowency
PART X O-3;
Sactions 24:-223

Audit of proceedings

241 The accounts of every clerk that relate to proceed-
ings under this Part are subject to audit in the same man-
ner as if the accounts were the aceounts of a provincial
officer. -

RS. g 3-3.5 212

Application of this Part

242 (1) The Governor in Council shall, at the request of
the lieutenant governor in council of a province, declare,
by order, that this Part applies or ceases to apply, as the
case may be, in respect of the province.

Automatic application

(2) Subject to an order being made under subsection (n
declaring that this Part ceases to apply in respect of a
province, if this Part is in force in the province immedi-
ately before that subsection comes into force, this Part
applies in respect of the province.

R.S, 1985 ¢ B-3 5. 242; 2002, c. 7, 5. 85; 2007, c. 36, 5. 57,

PART XI

Secured Creditors and

Receivers |
Court may appoinl receiver

243 (1) Subject to subsection (1.1), on application by a
secured creditor, a court may appoint a receiver to do any
or all of the following if it considers it to be just or conve-
nient to do so:

(a) take possession of all or substantially all of the in-
ventory, accounts receivable or other property of an
insolvent person or bankrupt that was acquired for or
used in relation to a business carried on by the insol-
vent person or bankrupt;

(b) exercise any control that the court considers advis-
able over that property and over the insolvent person’s
or bankrupt's business: or

{e) take any other action that the court considers ad-
visable,

Restriction on appointment of receiver

(1.7) In the case of an insolvent person in respect of
whose property a notice is to be sent under subseetion
244(1), the court may not appoint a receiver under suh-
section (1) before the expiry of 10 days after the day on
which the secured creditor sends the notice unless

Torrant 4o Fp wuaTy 14, 2073

Last gmenden on May 23 2018
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PARTIE X ~

g TUITHERD S J6t gt

Vérification des comptes

241 Les comptes de chaque greffier, relatifs aux proce-
dures prévues par la présente partie, sont sujets d vérifi-
cation de la méme maniére que ¢'ils étaient les comptes
d'un fonctionnaire provineial,

8.R..ch. B-3, g7t 212

Application

242 (1) A la demande du lieutenant-gouverneur en
conseil d'une province, le gouverneur en conseil déclare
par décret que la présente partie commence 3 s'appliquer
ou cesse de s'appliquer, selon le cas, dans la province en
question.

Application automatique

(2) Sous réserve d’une éventuelle déclaration faite en
vertu du paragraphe (1) indiquant qu'elle cesse de s'ap-
pliquer & la province en cause, la présente partie s'ap-
plique a toute province dans laquelle elle était en vigueur
a I'entrée en vigueur de ce paragraphe.

L.R. (1985), ch. B-3, ar. 242; 2002, ch, 7, art. 85; 2007, ch. 36, art. 57,

PARTIE XI

Créanciers garantis et
| séquestres | |

Nomination d'un séquestre

243 (1) Sous réserve du paragraphe (1.1), sur demande
d'un créancier garanti, le tribunal peut, s'il est convaincu
que cela est juste ou opportun, nommer un‘séquestre
qu'il habilite :

a) a prendre possession de la totalité ou de la quasi-
totalité des biens — nolamment des stocks et comples
a recevoir — qu'une personne insolvable ou un failli a
acquis ou utilisés dans le cadre de ses affaires:

b) a exercer sur ces biens ainsi que sur les affaires de
la personne insolvable ou du faillj le degré de prise en
charge qu'il estime indiqué;

€) a prendre toute autre mesure qu'il estime indiquée.

Restriction relative 4 la nomination d'un séquestre

(1.1) Dans le cas d'une personne insolvable dont les
biens sont visés par le préavis qui doit étre donné par le
créancier garanti aux termes du paragraphe 244(1), le tri-
bunal ne peut faire la nomination avant I'expiration d'un
délai de dix jours aprés I'envoi de ce préavis, a moins :

A jaur du 14 fayrier 2013

Darniwrs mord fication le 23 mai 2018
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PART X Sec_rms = oy 2
Section 243

(a) the insolvent person consents to an earlier en-
forcement under subsection 244(2): or

(b) the court considers it appropriate to appoint a re-
ceiver before then.

Definition of receiver

(2) Subject to subsections (3) and (4), in this Part, re-
ceiver means a person who

(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control
— of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or
bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or
bankrupt — under

(i) an agreement under which property becomes
subject to a security (in this Part referred to as a
“security agreement”), or

(i) a court order made under another Act of Parlia-
ment, or an Act of a legislature of a province, that
provides for or authorizes the appointment of a re-
ceiver or receiver-manager.

Deﬁnitiqn of receiver — subsection 248(2)

(3) For the purposes of subsection 248(2), the definition
receiver in subsection (2) is to be read without reference
to paragraph (a) or subparagraph (b)(ii).

Trustee to be appointed

{4) Only a trustee may be appointed under subsection (1)
or under an agreement or order referred to in paragraph

(2)(h).

Place of filing

(5) The application is to be filed in a court having juris-
diction in the judicial district of the locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the
court may make any order respecting the pavment of fees
and disbursements of the receiver that it considers prop-
er, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or
part of the property of the insolvent person or bankrupt
in respect of the receiver's claim for fees or

.

Cutrart wa Fanruamy 14, 2045

Last amerded on May 23, 2078
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a) que la personne insolvable ne consente, aux termes
du paragraphe 244(2), & I'exécution de la garanlie a
une date plus rapprochée;

b) quil soit indiqué, selon lui, de nommer un sé-
questre & une date plus rapprochée.

Définition de séquestre

(2) Dans la présente partie, mais sous réserve des para-
graphes (3) et (4), séquestre s'entend de toute personne
qui:

a) soit est nommeée en vertu du paragraphe (1);

b) soit est nommément habilitée & prendre — ou a
pris — en sa possession ou sous sa responsabilité, aux
termes d'un contrat créant une garantie sur des biens,
appelé « contrat de garantie » dans la présente partie,
ou aux termes d'une ordonnance rendue sous le Té-
gime de toute autre loj fédérale ou provinciale pré-
voyant ou autorisant la nomination d'un séquestre ou
d'un séquestre-gérant, la totalité ou la quasi-totalité
des biens — notamment des stocks et comptes 3 rece-
voir — qu'une personne insolvable ou un failli a acquis
ou utilisés dans le cadre de ses affaires.

Définition lie séquestre — pa}agraphe 248(2)

(3) Pour I'application du paragraphe 248(2), la définition
de séquestre, au paragraphe (2), s'interpréte sans égard
a l'alinéa a) et aux mots « on aux termes d'une ordon-
nance rendue sous le régime de toute autre loi fédérale
ou provinciale prévoyant ou autorisant la nomination
d'un séquestre ou d'un séquestre-gérant ».

Syndic

(4) Seul un syndic peut étre nommé en vertu du para-
graphe (1) ou étre habilité aux termes d'un contrat oy
d’une ordonnance mentionné a l'alinéa (2)h).

Lieu du dépot

(5) La demande de nomination est déposée auprés du
tribunal compétent dans le district judiciaire de la locali-
té du débiteur.

Ordonnances relatives aux honoraires et débours

(6) Le tribunal peut, relativement au paiement des hono-
raires et débours du séquestre nommé en vertu du para-
graphe (1), rendre toute ordonnance qu'il estime indi-
quée, vy compris une ordonnance portant yue la
réclamation de celui-ci & I'égard de ses honoraires et da-
bours est garantie par une sireté de premier rang sur
tout ou partie des biens de la personne insolvable ou du

A outau 14 “gurier 2018
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: A B -

disbursements, but the court may not make the order un-
less it is satisfied that the secured creditors who would be
materially affected by the order were given reasonable
notice and an opportunity to make representations,

Meaning of disbursements

(7) In subsection (6), disbursements does not include
payments made in the operation of a business of the in-
solvent person or bankrupt.

1987, 0. 27, 5 B9; 2005 ¢, 47,5 115; 2007, c. 36, 5. 58.

Advance notice

244 (1) A secured creditor who intends to enforce a se-
curity on all or substantially all of

(a) the inventory,
(b) the accounts receivable, or

(e) the other property

of an insolvent person that was acquired for, or is used in
relation to, a business carried on by the insolvent person
shall send to that insolvent person, in the prescribed
form and manner, a notice of that intention.

Period of notice

(2) Where a notice is required to be sent under subsec-
ton (1), the secured creditor shall not enforce the securi-
ty in respect of which the notice is required until the ex-
piry of ten days after sending that notice, unless the
insolvent person consents to an earlier enforcement of
the security,

No advance consent

(2.1) For the purposes of subsection (2), consent to earli-
er enforcement of a security may not be obtained by a se-
cured creditor prior to the sending of the notice referred
to in subsection (1).

Exception

(3) This section does not apply, or ceases to apply, in re-
spect of a secured creditor

(a) whose right to realize or otherwise deal with his
security is protected by subsection 69 1(3) or (6); or

(b} in respect of whom a stay under sections 69 to 69.2
has been lifted pursuant to section 69.4.

-d" TN 40 Faaryary 14 2013

Last amerded on May 23, 2018
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failli, avec préséance sur les réclamations de tout créan-
cier garanti; le tribunal ne peut toutefois déclarer que la
réclamation du séquestre est ainsi garantie que s'il est
convaineu que tous les créanciers garantis auxquels |'or-
donnance pourrait sérieusement porter atteinle onl été
avisés a cet égard suffisamment & l'avance et se sont vu
accorder l'occasion de se faire entendre.

Sens de débours

(7) Pour I'application du paragraphe (6), ne sont pas
comptés comme débours les paiements effectuds dans le
cadre des opérations propres aux affaires de la personne
insolvable ou du failli.

1992, ch. 27, art. 89; 2005, ch, 47, art, 115; 2007, ch, 36, art. 58,

Préavis

244 (1) Le créancier garanti qui se propose de mettre 3
exécution une garantie portant sur la totalité ou la quasi-
totalité du stock, des comptes recevables ou des autres
biens d'une personne insolvable acquis ou utilisés dans le
cadre des affaires de cette derniére doit lui en donner
préavis en la forme et de la maniére prescrites,

|

Délai

(2) Dans les cas ot un préavis est requis aux termes du
paragraphe (1), le créancier garanti ne peut, avant l'expi-
ration d'un délai de dix jours suivant I'envoi du préavis,
mettre & exécution la garantic visée par le préavis, a
moins que la personne insolvable ne consente a une exé-
cution & une date plus rapprochée.

Préavis

{2.1) Pour l'application du paragraphe (2), le eréancier
garanti ne peut obtenir le consentement visé par le para-
graphe avant I'envoi du préavis visé au paragraphe (1).

Non-application du présent article

(3) Le présent article ne s‘applique pas, ou cesse de s'ap-
pliquer, au créancier garanti dont le droit de réaliser sa
garantie ou d'effectuer toute autre opération, relative-
ment a celle-ci est protégé aux termes du paragraphe
69.1(5) ou (6), ou a I'égard de qui a été levée, aux termes
de T'article 69.4. la suspension prévue aux articles 69 3
69.2

AUt du 14 "auniar 2015

Darniers mod fication le 23 maj 2018
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Receiver’s interim reports

{2) A receiver shall, in accordance with the General
Rules, prepare further interim reports relating to the re-
ceivership, and shall provide copies thereof to the Super-
intendent and

(a) to the insolvent person or the trustee (in the case
of a bankrupt); and

(b) to any creditor of the insolvent person or the
bankrupt who requests a copy at any lime up lo six
months after the end of the receivership.

Receiver’s final report and statement of accounts

(3) A receiver shall, forthwith after completion of duties
as receiver, prepare a final report and a statement of ac-
counts, in the preseribed form and containing the pre-
scribed information relating to the receivership, and shall
forthwith provide a copy thereof to the Superintendent
and

(a) to the insolvent person or the trustee (in the case
of a bankrupt); and

(b) to any creditor of the insolvent person or the
bankrupt who requests a copy at any time up to six
months after the end of the receivership,

19582, c. 27, 5. 89, '

Good faith, etc. [
247 A receiver shall s

(a) act honestly and in good faith; and

(b) deal with the property of the insolvent person or
the bankrupt in a commercially reasonable manner.
1882, 0. 27, 5. 83

Powers of court

248 (1) Where the court, on the application of the Su-
perintendent, the insolvent person, the trustee (in the
casc of a bankrupt), a recciver or a creditor, is satisfied
that the secured creditor, Lhe receiver or the insolvent
person is failing or has failed to carry out any duty im-
posed by sections 244 to 247, the court may make an or-
der, on such terms as it considers proper,

(a) directing the secured creditor, receiver or insal-
vent persomn. as the case may be, to carry out that duty,
or

(b) restraining the secured creditor or receiver, as the
case may be. from realizing or otherwise dealing with
the property of the insolvent person or bankrupt until
that duty has been carried out,
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Rapports provisoires

(2) Le séquestre doit, conformément aux Régles géneé-
rales, établir des rapports provisoires supplémentaires
portant sur son mandat et en fournir un exemplaire au
surintendant, 4 la personne insolvable ou, dans le cas
d'un failli, au syndic et 4 tout créancier de la personne in-
solvable ou du failli qui en demande un exemplaire dans
les six mois suivant la fin du mandat du séquestre.

Rapport définitif et état de comptes

(3) Dés qu'il cesse d'occuper ses fonctions, le séquestre
établit, en la forme prescrite, un rapport définitif et un
¢tat de comptes contenant les renscignements prescrits
relativement & 'exercice de ses attributions; il en trans-
met sans délai une copie au surintendant et :

a) & la personne insolvable ou, en cas de faillite, au
syndic;

b) & tout créancier de la personne insolvable ou du
failli qui en fait a demande au plus tard six mois apres
que le séquestre a complété I'exercice de ses attribu-
tions en I'espéce.

1892, ch, 27, art. BY. )

bligation de diligence
247 Le séquestre doit gérer les biens de la personne in-
solvable ou du failli en toute honnéteté et de bonne foi, et

selon des pratiques commerciales raisonnables,
1882, ch, 27, art. B9,

Pouveirs du tribunal

248 (1) S'il est convaineu, 4 la suite d'une demande du
surintendant. de la personne insolvable, du syndic — en
cas de faillite —, du séquestre ou d'un créancier que le
créancier garanti, le séquestre ou la personne insolvable
ne se conforme pas ou ne s'est pas conformé a 'une ou
Fautre des obligations que lui imposent les articles 244 &
247. le tribunal peut, aux conditions qu'il estime indi-
quées: '

a) ordonner au créancier garanti, au séquestre ou 4 la
personne insolvable de se conformer 4 ses obligations;

b} interdire au eréancier garanti ou au séquestre de
réaliser les hiens de la personne insolvable ou du failli,
ou de faire toutes autres opérations a leur égard, jus-
qu'a ce qu'il se soit conformé i ses obligations.
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COURT OF QUEEN'S BENCH OF ALBERTA
EDMONTON

AGRICULTURE FINANCIAL SERVCIES
CORPORATION

ALL 4 WATER CORP., FOUR WINDS HOTELS
MANAGEMENT CORP., R. HOYDA
MANAGEMENT CORP., RONALD ALEXANDER
HOYDA and ROSEMARIE HOYDA

RECEIVERSHIP ORDER
(Re: Four Winds Hotels Management Corp. and
R. Hoyda Management Corp.)

ADDRESS FOR SERVICE Miles Davison LLP

AND 900, 517 - 10 Avenue S.W.

CONTACT INFORMATION Calgary, AB T2R 0A8

OF Telephone: (403) 298-0359

PARTY FILING THIS Facsimile: (403) 263-6840

DOCUMENT Attention: Susan L. Robinson Burns, Q.C.

File No.: 43573 SLB

DATE ON WHICH ORDER WAS PRONOUNCED: October 30", 2017

NAME OF JUDGE WHO MADE THIS ORDER: Mr. Justice S.D. Hillier

LOCATION OF HEARING:

Edmonton, Alberta

UPON the application of the Plaintiff AGRICULTURE FINANCIAL SERVICES
CORPORATION (“AFSC") in respect of FOUR WINDS HOTELS MANAGEMENT CORP. ("Four
Winds") and R. HOYDA MANAGEMENT CORP. (“RHMC") (each individually “a Debtor” and
collectively the “Debtors”); AND UPON having read the Application, the Affidavit of Charles C.
Orlick and the Affidavit of Service of Ronda Cox, all filed: AND UPON reading the consent of
Ernst & Young Inc. (“EY") to act as receiver and manager (“Receiver”) of the Debtors, filed;




AND UPON noting the consent endorsed hereon of the Defendants and the consent endorsed
hereon of counsel for Alberta Treasury Branches (“ATB"); AND UPON hearing counsel for
AFSC and counsel for those other persons who appeared; IT IS HEREBY ORDERED AND
DECLARED THAT:

SERVICE

1.

The time for service of the notice of application for this order is hereby abridged and

service thereof is deemed good and sufficient.

APPOINTMENT

2

Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
(“BIA"), and sections 13(2) of the Judicature Act, R.S.A. 2000, c.J-2, 99(a) of the
Business Corporations Act, R.S.A. 2000, c.B-9, and 65(7) of the Personal Property
Security Act, R.S.A. 2000, ¢.P-7, ERNEST & YOUNG INC. (“EY") is hereby appointed
Receiver, without security, of all of the Debtors' current and future assets, undertakings
and properties of every nature and kind whatsoever, and wherever situate, including all

proceeds thereof (the “Property”).

RECEIVER'S POWERS

3.

The Receiver is hereby empowered and authorized, but not obligated, to act at once in
respect of the Property and, without in any way limiting the generality of the foregoing,
the Receiver is hereby expressly empowered and authorized to do any of the following

where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventories and the placement of such

insurance coverage as may be necessary or desirable;

(c) to manage, operate and carry on the businesses of the Debtors, including the

powers to enter into any agreements, incur any obligations in the ordinary course
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(k)

of business, cease to carry on all or any part of a Debtor’'s business, or cease to

perform any contracts of any of the Debtors;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the
Receiver’s powers and duties, including without limitation those conferred by this
Order;

to purchase or lease machinery, equipment, inventories, supplies, premises or
other assets to continue the business of a Debtor or any part or parts thereof,

to receive and collect all monies and accounts now owed or hereafter owing to a
Debtor and to exercise all remedies of a Debtor in collecting such monies,

including, without limitation, to enforce any security held by a Debtor;
to settle, extend or compromise any indebtedness owing to or by a Debtor;

to execute, assign, issue and endorse documents of whatever nature in respect
of any of the Property, whether in the Receiver's name or in the name and on

behalf of a Debtor, for any purpose pursuant to this Order;

to undertake environmental or workers' health and safety assessments of the
Property and operations of the Debtors;

to initiate, prosecute and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter instituted with respect to a
Debtor, a Debtor's Prbperty or the Receiver, and to settle or compromise any
such proceedings. The authority hereby conveyed shall extend to such appeals
or applications for judicial review in respect of any order or judgment pronounced
in any such proceeding, and provided further that nothing in this Order shall
authorize the Receiver to defend or settle the action in which this Order is made

unless otherwise directed by this Court.

to market any or all the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms

and conditions of sale as the Receiver in its discretion may deem appropriate.




M

(m)

(n)

(0)

®

(@

(r)

to sell, convey, transfer, lease or assign the Property or any part or parts thereof

out of the ordinary course of business,

(1) without the approval of this Court in respect of any transaction for a
Debtor not exceeding $100,000, provided that the aggregate
consideration for all such transactions for a Debtor does not exceed
$250,000; and

(i)  with the approval of this Court in respect of any transaction for a Debtor in
which the purchase price or the aggregate purchase price exceeds the

applicable amount set out in the preceding clause,

and in each such case notice under subsection 60(8) of the Personal Property
Security Act, R.S.A. 2000, c. P-7 shall not be required.

to apply for any vesting order or other orders necessary to convey the Property
or any part or parts thereof to a purchaser or purchasers thereof, free and clear

of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate all matters relating to a Debtor, any part or
parts of the Property and the receivership, and to share information, subject to
such terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property;

to apply for any permits, licences, approvals or permissions as may be required
by any governmental authority and any renewals thereof for and on behalf of
and, if thought desirable by the Receiver, in the name of the affected Debtor or

Debtors, as the case may be;

to enter into agreements with any trustee in bankruptcy appointed in respect of a
Debtor, including, without limiting the generality of the foregoing, the ability to
enter into occupation agreements for any property owned or leased by a Debtor;

to assign any of the Debtors into bankruptcy, provided that before so doing the
Receiver has applied for and received directions from this Court on notice to all




interested parties that it is in the best interests of the estate of the affected
Debtor to assign that Debtor into bankruptcy;

(s) to exercise any shareholder, partnership, joint venture or other rights which a

Debtor may have; and

(1) to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations;

and in each case where the Receiver takes any such actions or steps, it shall be
exclusively authorized and empowered to do so, to the exclusion of all other Persons (as
defined below), including the Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4,

(i) The Debtors, (ii) all of their current and former directors, officers, employees, agents,
accountants, legal counsel and shareholders, and all other persons acting on a Debtor's
instructions or behalf, and (iii) all other individuals, firms, corporations, governmental
bodies or agencies, or other entities having notice of this Order (all of the foregoing,
collectively, being "Persons” and each being a “Person”) shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall
grant immediate and continued access to the Property to the Receiver, and shall deliver
all such Property (excluding Property subject to liens the validity of which is dependent

on maintaining possession) to the Receiver upon the Receiver's request.

Al Persons shall forthwith advise the Receiver of the existence of any books,
documents, securities, contracts, orders, corporate and accounting records, and any
other papers, records and information of any kind related to the business or affairs of the
Debtors, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the
‘Records”) in that Person's possession or control, and shall provide to the Receiver or
permit the Receiver to make, retain and take away copies thereof and grant to the
Receiver unfettered access to and use of accounting, computer, software and physical
facilities relating thereto, provided however that nothing”in this paragraph 5 or in
paragraph 6 of this Order shall require the delivery of Records, or the granting of access
to Records, which may not be disclosed or provided to the Receiver due to the privilege




attaching to solicitor-client communication or documents prepared in contemplation of

litigation or due to statutory provisions prohibiting such disclosure.

If any Records are stored or otherwise contained on a computer or other electronic
system of information storage, whether by independent service provider or otherwise, all
Persons in possession or control of such Records shall forthwith give unfettered access
to the Receiver for the purpose of allowing the Receiver to recover and fully copy all of
the information contained therein whether by way of printing the information onto paper
or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase
or destroy any Records without the prior written consent of the Receiver. Further, for the
purposes of this paragraph, all Persons shall provide the Receiver with all such
assistance in gaining immediate access to the information in the Records as the
Receiver may in its discretion require including providing the Receiver with instructions
on the use of any computer or other system and providing the Receiver with any and all
access codes, account names and account numbers that may be required to gain

access to the information.

NO PROCEEDINGS AGAINST THE RECEIVER

i

No proceeding or enforcement process in any court or tribunal (each, a “Proceeding”),
shall be commenced or continued against the Receiver except with the written consent

of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

8.

No Proceeding against or in respect of a Debtor or any of the Property shall be
commenced or continued except with the written consent of the Receiver or with leave of
this Court and any and all Proceedings currently under way against or in respect of any
of the Debtors or the Property are hereby stayed and suspended pending further Order
of this Court, provided, however, that nothing in this Order shall: (i) prevent any Person
from commencing a proceeding regarding a claim that might otherwise become barred
by statute or an existing agreement if such proceeding is not commenced before the
expiration of the stay provided by this paragraph 8; and (i) affect a Regulatory Body's
investigation in respect of a Debtor or an action, suit or proceeding that is taken in




respect of a Debtor by or before the Regulatory Body, other than the enforcement of a
payment order by the Regulatory Body or the Court. “Regulatory Body" means a person
or body that has powers, duties or functions relating to the enforcement or administration

of an Act of Parliament or of the legislature of a province.

NO EXERCISE OF RIGHTS OF REMEDIES

9.

All rights and remedies (including, without limitation, set-off rights) against the Debtors,
the Receiver, or affecting the Property, are hereby stayed and suspended except with
the written consent of the Receiver or leave of this Court, provided however that this stay
and suspension does not apply in respect of any “eligible financial contract” (as defined
in the BIA), and further provided that nothing in this paragraph shall (i) empower the
Receiver or a Debtor to carry on any business which a Debtor is not lawfully entitled to
carry on, (i) exempt the Receiver or a Debtor from compliance with statutory or
regulatory provisions relating to health, safety or the environment, (iii) prevent the filing
of any registration to preserve or perfect a security interest, or (iv) prevent the

registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

10.

No Person shall discontinue, fail to honour, alter, interfere with, repudiate, terminate or
cease to perform any right, renewal right, contract, agreement, licence or permit in
favour of or held by any Debtor, without written consent of the Receiver or leave of this
Court. Nothing in this Order shall prohibit any party to an eligible financial contract from
closing out and terminating such contract in accordance with its terms.

CONTINUATION OF SERVICES

11.

All Persons having oral or written agreements with a Debtor or statutory or regulatory
mandates for the supply of goods and/or services, including without limitation, all
computer software, communication and other data services, centralized banking
services, payroll services, insurance, transportation services, utility or other services to
any of the Debtors are hereby restrained until further Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or
services as may be required by the Receiver, and this Court directs that the Receiver
shall be entitled to the continued use of each of the Debtors’ current telephone numbers,




facsimile numbers, internet addresses and domain names, provided in each case that
the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the
affected Debtor or such other practices as may be agreed upon by the supplier or

service provider and the Receiver, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

12.

All funds, monies, cheques, instruments, and other forms of payments received or
collected by the Receiver from and after the making of this Order from any source
whatsoever for a Debtor, including without limitation the sale of all or any of the Property
of a Debtor and the collection of any' accounts receivable in whole or in part of a Debtor,
whether in existence on the date of this Order or hereafter coming into existence, shall
be deposited into one or more new accounts to be opened by the Receiver for that
particular Debtor (the "Post-Receivership Accounts”) and the monies standing to the
credit of such Post-Receivership Accounts for a Debtor from time to time, net of any
disbursements for that Debtor provided for herein, shall be held by the Receiver to be
paid in accordance with the terms of this Order or any further order of this Court. For
greater certainty, the funds, monies, cheques, instruments and other forms of payments
received or collected by the Receiver for a particular Debtor shall not be commingled by
the Receiver with those of any other Defendant.

EMPLOYEES

13.

14.

Subject to employees' rights to terminate their employment, all employees of a Debtor
shall remain the employees of that Debtor until such time as the Receiver, on that
Debtor's behalf, may terminate the employment of such employees. The Receiver shall
not be liable for any employee-related liabilities, including any successor employer
liabilities as provided for in section 14.06(1.2) of the BIA, other than such amounts as the
Receiver may specifically agree in writing to pay, or in respect of its obligations under .
sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act,
S.C. 2005, c.47 (“WEPPA").

Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic
Documents Act, S.C. 2000, c. 5, the Receiver shall disclose personal information of




identifiable individuals to prospective purchasers or bidders for the Property and to their
advisors, but only to the extent desirable or required to negotiate and attempt to
complete one or more sales of any part or parts of the Property (each, a “Sale”). Each
prospective purchaser or bidder to whom such personal information is disclosed shall
maintain and protect the privacy of such information and limit the use of such information
to its evaluation of the Sale, and if it does not complete a Sale, shall return all such
information to the Receiver, or in the alternative destroy all such information. The
purchaser of any Property shall be entitled to continue to use the personal information
provided to it, and related to the Property purchased, in a manner which is in all material
respects identical to the prior use of such information by the affected Debtor, and shall
return all other personal information to the Receiver, or ensure that all other personal

information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

15.

(a) Notwithstanding anything in any federal or provincial law, the Receiver is not
personally liable in that position for any environmental condition that arose or

environmental damage that occurred:
(i) before the Receiver's appointment: or

(i1) after the Receiver's appointment unless it is established that the condition
arose or the damage occurred as a result of the Receiver's gross

negligence or wilful misconduct.

(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or
make disclosure imposed by a law referred to in that sub-paragraph.

(c) Notwithstanding anything in any federal or provincial law, but subject to sub-
paragraph (a) hereof, where an order is made which has the effect of requiring
the Receiver to remedy any environmental condition or environmental damage
affecting the Property, the Receiver is not personally liable for failure to comply
with the order, and is not personally liable for any costs that are or would be

incurred by any person in carrying out the terms of the order,

(i) if, within such time as is specified in the order, within 10 days after the
order is made if no time is so specified, within 10 days after the
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appointment of the Receiver, if the order is in effect when the Receiver is
appointed, or during the period of the stay referred to in clause (ii) below,

the Receiver:
A, complies with the order, or

B. on notice to the person who issued the order, abandons, disposes
of or otherwise releases any interest in any real property affected

by the condition or damage;

during the period of a stay of the order granted, on application made
within the time specified in the order referred to in clause (i) above, within
10 days after the order is made or within 10 days after the appointment of
the Receiver, if the order is in effect when the Receiver is appointed, by,

A. the court or body having jurisdiction under the law pursuant to
which the order was made to enable the Receiver to contest the

order; or

B. the court having jurisdiction in bankruptcy for the purposes of
assessing the economic viability of complying with the order; or

if the Receiver had, before the order was made, abandoned or renounced
or been divested of any interest in any real property affected by the
condition or damage.

LIMITATION ON THE RECEIVER’S LIABILITY

16.

Except for gross negligence or wilful misconduct, as a result of its appointment or
carrying out the provisions of this Order the Receiver shall incur no liability or obligation
that exceeds an amount for which it may obtain full indemnity from the Property.
Nothing in this Order shall derogate from any limitation on liability or other protection
afforded to the Receiver under any applicable law, including, without limitation, Section
14.06, 81.4(5) or 81.6(3) of the BIA.

RECEIVER'S ACCOUNTS

17.

The Receiver and counsel to the Receiver shall be paid their reasonable fees and

disbursements, in each case incurred at their standard rates and charges. The Receiver




18.

19.
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and counsel to the Receiver shall be entitled to and are hereby granted a charge (the
“Receiver's Charge”) on each Debtor's Property, as security for such fees and
disbursements, incurred both before and after the making of this Order in respect of
these proceedings as they pertain to that Debtor, and the Receiver's Charge for a
Debtor shall form a first charge on only that Debtor's Property in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of
any Person against that Debtor or its Property, but subject to section 14.06(7), 81.4(4)
and 81.6(2) of the BIA. For greater certainty, the Receiver's Charge for a Debtor shall
not extend to the property, assets and undertakings of any other Defendant.

The Receiver and its legal counsel shall pass their accounts from time to time.

Prior to the final passing of its accounts, the Receiver shall be at liberty from time to time
to apply reasonable amounts, out of the monies in its hands for a Debtor, against its fees
and disbursements, including the legal fees and disbursements, incurred at the normal
rates and charges of the Receiver or its counsel in respect of only that Debtor, and such
amounts shall constitute advances against its remuneration and disbursements for that

Debtor when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

20.

The Receiver be at liberty and it is hereby empowered to borrow by way of a revolving
credit or otherwise, such monies from time to time as it may consider necessary or
desirable, provided that the outstanding principal amount does not exceed [$250,000 for
a Debtor] (or such greater amount as this Court may by further Order authorize) at any
time, at such rate or rates of interest as it deems advisable for such period or periods of
time as it may arrange, for the purpose of funding the exercise of the powers and duties
conferred upon the Receiver by this Order, including interim expenditures. The whole of
the Property of the Debtor for which funds are borrowed shall be and is hereby charged
by way of a fixed and specific charge (the “Receiver's Borrowings Charge”) as security
for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person against only that Debtor or its Property, but
subordinate in priority to the Receiver's Charge and the charges set out in sections
14.06(7), 81.4(4) and 81.6(2) of the BIA.




21.

22.

23.

24,
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Neither the Receiver's Borrowings Charge nor any other security granted by the
Receiver in connection with its borrowings under this Order shall be enforced without

leave of this Court.

The Receiver is at liberty and authorized to issue certificates substantially in the form
annexed as Schedule "A" hereto (the “Receiver's Certificates”) for any amount borrowed

by it pursuant to this Order.

The monies from time to time borrowed by the Receiver pursuant to this Order or any
further order of this Court for a particular Debtor, and any and all Receiver's Certificates
evidencing the same or any part thereof, shall rank on a pari passu basis in respect of
that Debtor and its Property, unless otherwise agreed to by the holders of any prior

issued Receiver's Certificates.

The Receiver shall not, however, exercise such borrowing powers for a Debtor in any
instance without the prior express written consent of both AFSC and ATB as to the
amount and specific terms, or upon further Court order approving the same granted on
notice to AFSC and ATB.

ALLOCATION

25.

The Receiver and its legal counsel shall use their reasonable efforts to separately record
their time and corresponding fees and disbursements for each Debtor separately from
that for any other corporate Defendant and to allocate their time and corresponding fees
and disbursements spent directly on the preservation, protection, maintenance,
collection, recovery, and sale or other disposition of the various categories of each
Debtor's Property by item or kind where reasonably practicable. In all other cases,
where the Receiver's services relate to the general operations of the receivership of the
Debtors, including all requisite reporting to the Superintendent and other administration
services, the Receiver's reasonable fees and disbursements, and those of its legal
counsel, for such general administration services shall first be allocated by the Receiver
to the Debtor for which such services were provided, where fair and reasonable to do so,
and otherwise shall be allocated to each Debtor on the basis of gross realizations for

each Debtor.
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27.
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At the time the Receiver's accounts and those of its legal counsel are finally passed, the
costs of the Receiver and its legal counsel shall be allocated for accounting purposes to
and paid from amounts otherwise payable to such secured and other priority creditors of

that Debtor as the Court may then direct.

Subject to the foregoing provisions, any interested party may apply to this Court on
notice to AFSC, ATB, the Receiver and any other party likely to be affected by the order
sought, for further advice and directions as to the allocation of the Receiver's Charge
and Receiver's Borrowings Charge amongst the various assets comprising the Property

of each Debtor.

GENERAL

28.

29.

30.

31.

32.

The Receiver may from time to time apply to this Court for advice and directions in the

discharge of its powers and duties hereunder.

Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by
this Court, the Receiver will report to the Court from time to time, which reporting is not
required to be in affidavit form and shall be considered by this Court as evidence.

Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of
a Debtor.

This Court hereby requests the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States to give effect to
this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an
officer of this Court, as may be necessary or desirable to give effect to this Order or to
assist the Receiver and its agents in carrying out the terms of this Order.

The Receiver be at liberty and is hereby authorized and empowered to apply to any
court, tribunal, regulatory or administrative body, wherever located, for the recognition of
this Order and for assistance in carrying out the terms of this Order and that the
Receiver is authorized and empowered to act as a representative in respect of the within
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proceedings for the purpose of having these proceedings recognized in a jurisdiction

outside Canada.
33. The Plaintiff's costs of this motion are reserved.

34, Any interested party may apply to this Court for leave as herein provided or to vary or
amend this Order on not less than 7 days' notice to the Receiver and to AFSC, ATB and
any other party likely to be affected by the order sought, or upon such other notice, if

any, as this Court may order.

FILING

35. The Receiver shall establish and maintain a website in respect of these proceedings at

documentcentre.eycan.com, and shall post there as soon as practicable:

(a) all materials prescribed by statue or regulation to be made publically available;

and

(b) all applications, reports, affidavits, orders and other materials filed in these
proceedings by or on behalf of the Receiver, or served upon it, except such
materials as are confidential and the subject of a sealing order or pending

application for a sealing order. r
P
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Justice of the Court of Queen’s Bench of Alberta
CONSENTED TO:
ALL 4 WATER CORP.

Per: @

Ronald Alexander Hoyda

FOUR WINDS HOTELS MANAGEMENT CORP.

Per: )

Ronald Alexander Hoyda

continued on page 15
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continued from page 14

R. HOYDA MANAGEMENT CORP.

por_ > i

Ronald Alexander Hoyda
RONALD ALEXANDER HOYDA Witness

Onlkg ) (e AfHF >
ROSEMARIE HOYDA Witness

REYNOLDS MIRTH RICHARDS & FARMER LLP

Counsel for Alberta Tre ranches
Per: L ._/
DouglasW_Tkashtlk, Q.C.
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SCHEDULE “A”

RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT $
1. THIS IS TO CERTIFY that ERNST & YOUNG INC., the receiver and manager (the “Receiver”) of

all of the assets, undertakings and properties of ALL 4 WATER CORP. (the “Debtor") appointed
by Order of the Court of Queen's Bench of Alberta (collectively, the “Court") dated the day
of October, 2017, (the “Order”) made in action number 1703-20802, has received as such
Receiver from the holder of this certificate (the “Lender”) the principal sum of $ , being
part of the total principal sum of $ which the Receiver is authorized to borrow
under and pursuant to the Order for the benefit of the Debtor,

The principal sum evidenced by this certificate is payable on demand by the Lender with interest
thereon calculated and compounded [daily] [monthly not in advance on the day of each
month] after the date hereof at a notional rate per annum equal to the rate of per cent
above the prime commercial lending rate of Bank of from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together with the principal
sums and interest thereon of all other certificates issued by the Receiver pursuant to the Order or
to any further order of the Court, a charge upon the whole of the Property of the Debtor, in priority
to the security interests of any other person, but subject to the priority of the charges set out in
the Order and the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.

All sums payable in respect of principal and interest under this certificate are payable at the main
office of the Lender at , Alberta.

Until all liability in respect of this certificate has been terminated, no certificates creating charges
ranking or purporting to rank in priority to this certificate shall be issued by the Receiver to any
person other than the holder of this certificate without the prior written consent of the holder of
this certificate.

The charge securing this certificate shall operate so as to permit the Receiver to deal with the
Property as authorized by the Order and as authorized by any further or other order of the Court.

The Receiver does not undertake, and it is not under any personal liability, to pay any sum in
respect of which it may issue certificates under the terms of the Order.

DATED the day of , 2017.

ERNST & YOUNG INC., solely in its capacity as
Receiver of the Property (as defined in the Order),
and not in its personal capacity

Per:
Name:
Title:




AFFIDAVIT VERIFYING CORPORATE SIGNING AUTHORITY

|, Ronald Alexander Hoyda of the Town of High Level, in the Province of Alberta, MAKE
OATH AND SAY:

1. | am an officer or director of All 4 Water Corp. (the "Corporation"”).

2. | am authorized by the Corporation to execute the attached instrument without affixing a

carporate seal.

SWORN BEFORE ME at the City
of Edmonton, in the Province of
Alberta, this 2¢ day of October, 2017.

e Fh R

A CommissiererTor Oaths in and for Ronald Alexander Hoyda
Alberta

S




AFFIDAVIT VERIFYING CORPORATE SIGNING AUTHORITY

I, Ronald Alexander Hoyda of the Town of High Level, in the Province of Alberta, MAKE
OATH AND SAY:

1. I am an officer or director of Four Winds Hotels Management Corp. (the "Corporation").

2. | am authorized by the Corporation to execute the attached instrument without affixing a

corporate seal.

SWORN BEFORE ME at the City )
of Edmonton, in the Province of )
Alberta, this_Z @ day of October, 2017, )

)

. _

A Commissioner for Oaths in and for Ronald Alexander Hoyda
Alberta




AFFIDAVIT VERIFYING CORPORATE SIGNING AUTHORITY

[, Ronald Alexander Hoyda of the Town of High Level, in the Province of Alberta, MAKE
OATH AND SAY:

1. I am an officer or director of R. Hoyda Management Corp. (the "Corporation").

2. | 'am authorized by the Corporation to execute the attached instrument without affixing a

corporate seal.

SWORN BEFORE ME at the City )
of Edmonton, in the Province of )
Alberta, this ZQ day of October, 2017 )

)

%7"""”’?

A Commlssxon/ue ©aths in and for Ronald Alexander Hoyda
Alberta




AFFIDAVIT OF EXECUTION

CANADA ) I, Rex M. Nielsen, of the City of Edmonton, in the Province
) of Alberta, Barrister and Solicitor, MAKE OATH AND SAY
PROVINCE OF ALBERTA ) THAT:
)
TOWIT: )
1. | was personally present and did see Ronald Alexander Hoyda named in the within

instrument, who is personally known to me to be the person named therein, duly sign and execute

the same for purposes named therein.

2. The same was executed at the City of Edmonton, in the Province of Alberta, and | am the

subscribing witness thereto.

3. I know the said Ronald Alexander Hoyda and he is in my belief of the full age of 18 years.

SWORN BEFORE ME at the City of
Edmonton, | e Province of Alberta,

this g of October, 2017.
)rp G.AJ(.»__

lssmner for Oaths in and for

e gl T

Rex M. Nielsen gl

=

T e e M e e

Alberta

Joléne L. Davies
A Commissioner for Qaths
in and for Alberta
Expires November 01, 20



AFFIDAVIT OF EXECUTION

I, Rex M. Nielsen, of the City of Edmonton, in the Province
of Alberta, Barrister and Solicitor, MAKE OATH AND SAY

CANADA )
)

PROVINCE OF ALBERTA )  THAT:
)
)

TO WIT:

1. | was personally present and did see Rosemarie Hoyda named in the within instrument,
who is personally known to me to be the person named therein, duly sign and execute the same

for purposes named therein.

2. The same was executed at the City of Edmonton, in the Province of Alberta, and | am the

subscribing witness thereto.

3. | know the said Rosemarie Hoyda and she is in my belief of the full age of 18 years.

SWORN BEFORE ME at the City of
Edmonton, i _:g\he Province of Alberta,

%u%/\

Rex M- Nielsen

Bt St M S S S

Jolene L. Davies
A Commissioner for Oaths
in and for Alberta
Expires November 01, 20 f?
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ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant)
and CANADIAN INSURERS' CAPITAL CORPORATION (appellant)
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Judgment: July 3, 1991
Docket: Doc. CA 318/91

Counsel: /. B Berkow and S 1 Goldnian . for appellants Canadian Pension Capital Limited and Canadian Insurers'
Capital Corporation.

ST Morin, Q.C. . for Air Canadz.

LAJ Barnesand L E Ritehic . for plamntiff/respondent Royal Bank of Canada.

S.E. Dunphy and G K. Ketcheson . for Emst & Young Inc., receiver of respondent Sounduir Corporation,

.G Horton | for Ontario Express Limited.

N.J. Spies . for Frontier Air Limited.

Subject: Corporate and Commerciul: [nsoly ency

Headnote

Receivers - Conduct and liability of receiver — General conduct of receiver

Court considering its position when approving sule recommended by receiver.

S Corp.. which engaged in the air transport business. had a division known 43 AT. When S Corp. experienced [inancial
dilficulties. one of the secured creditors, who had an interest in the assets of AT. brought a motion lor the appointment
of a receiver. The recciver was ordered to operate AT and to sell Itas a going concern. The receiver had two offers Tt
aceepted the offer made by OEL and rejected an offer by 922 which contained dn unaceeptable condition. Subsequently.
922 obtuined un order allowing it 1 make a second olfer removing the condition. The secured ereditors supported
deceptance of the Y22 offer. The court approved the sale 10 OFL and dismissed the motion 1w approve the Y22 olfer
Anappeal was hrought from this order

Held:

The appeal wis dismissed

Per Galligan 1A © When a court SPPIINTS L recenner to use ity commervial eapartise toosell an airline, it s tescapable
that it intends o rely upon the recenver’s expertise and not uponits own - The court should be reluctant to second-guiess,
with the benefiy ol hindsight. the considerad business decisions mudy Py s receiver

The conduct of the recen or should be rovicwed m the lght of the speaific manduate gnen to him by the court The order
appomting the recenver did not say how the roceiver was to negottate the sale. The order o tously mrended. becatise of
the unusual nature of the asset bemng suld. to leave the method of sale substantially o the discretion of the receiver,
Fodetermme whether o receiver hus tcted providently. the conduet of the receiyor should be examined n light of the
mformation the recenver hud when itgreed 1o aceept an offer On the date the recener ecepted the OLL ofter, 11 had
only o offers: that of OFL. w hich w as acceptable, and that w922 which contamed an unaceeptable condition. The
dectsion made wis 4 sound one in the circumstances. The recen or made a sullicient effort to obtuin the best price, and
did notact improvidently
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The court nust exercise extrenie caution before it mterleres with the Process adopted by o receiier to sell an unusg
et 10 important that prospective purchasers know that, jf they ara acting goud Luith, bargain sertously wth g
receiverand enter into an agreement with 11, 4 courtwilbnot lightly mrerrere with the commercial judgment of the receit or
o sell the wasets to them

Per McKmlay 1.y feoncurring i the result) Ity most Important that the itegrity of procedures [ollowed by court-
appointed receivers be protectad m the mterests of both commercial moralits and the future confidence of business
persans m their dealings with receivers. In all cases, the court should caretully scrutinize the procedure followed by the
recenver. While the procedure carried out by the receiverin this cuse was appropriate. gnven the unfolding of events und the
unique nature ol the asset involved. it may not be a procedure that is likely to be Appropriate in many receiy ership sales.
Per Goodman J.A. (dissenting): It was imprudent and untair on the part of the receiver to ignore an offer from an
interested party which offered approxintatels triple the cash down payment without giving u chance to the offeror to
remove the conditions or other terms w hich made the offer unaceepluble to the receiver. The offer aceepted by the receiver
was improvident and unfair insofar as Lwo creditors were concerned.

Appeal from order a pproving sale of assets by receiver.
Galligan J. A. -

] This is an appeal from the order of Rosenberg J. made on May 1. 1991. By that order. he approved the sale of
Air Toronto to Ontario Express Limited and Frontier Air Limited, and he dismissed 4 motion to approve an offer to
purchase Air Toronto by 922246 Ontario Limited.

2 IUis necessary at the outset to give some background to the dispute. Soundair Corporation ("Soundair”) is a
corporation engaged in (he air transport business. It has three divisions. One of them is Air Toronto. Air Toronto
operates a scheduled airline from Toron Lo Lo a number of mid-sized cities in the United States ol America. [1s routes
serve as feeders to several of Air Canada's routes. Pursuant to a connector agreement. Air Canada provides some services
to Air Toronto and benefits from the feeder traffic provided by it The operational relationship between Air Canada
and Air Toronto is u close one.

3 Inthe latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto, The Royal Bank of Canada (the "Royal Bank") 1s owed at
least S63 million dollars, The appellants Canadian Pension Cupital Limited and Canadian [nsurers' Capital Corporation
(collectively called "CCFL") are owed approximately $9.500.000). Those creditors will have g deficiency expected to be
in excess of S50 million on the winding up of Soundair.

4 On April 26. 1990, upon the motion of the Rovul Bank. O'Brien J dppomnted Ernst & Young Ine. (the "receiver”)
is receiver of all of the gssets, property and undertakimes of Soundair The order required the receiter Lo operate \ir
Toronto and sell it as o somg coneern: Because of the close relationship between Air Toronto and Air Canada. it wus
comtemplated that the recet, or woyld obtain the dssistance of Ajr € anada to operate Air Toronw The urder authorzed
the receiver:

(h) to enter mto contractual drrangemants wih Air Canadi to retuin o manager or aperator, meluding A Canada,
o muanage and operate Air Toromo under the supervision of Ernst & Young Ine unul the completion of the sale
O Arr Toronto to Atr Canady or other person,

Ao because of the close reluttonship. it was expected that Air Canada would purchase \ir Toronto. To that end. the
order of O'Brien J. authorized the Recerver

Wl o negonate and do all things peeessary o desirable to complete o sale of Air Toronto to Air Canady and. i
Wyale o Arr Canada cannot be completed to negotiate and <ol \ir Toronto to anether person sthject to terms
and conditions approsed by this Court
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Over a pertod of several wechs followmng that order. negotations directed 1o ards the ~ale of Air Toronto took
place between the receiver and Air Canada Air Canada had an agreement with the recen or that it would have svelusive
Regotiating nghts during that period 1 do not think 1t is HECEYSUTY 0 review those negotiations, but 1 note that Aur
Canada had complete aocess to all of the operations o \ir Faronto and conducted dye diligence examinauons I becane

theroughly weguunted with erery dspect o A Toronto’s vperations

fi Fhose negotiations came to an end when an offer made by Air Canada on June v, 1990, was considered
umsatisfactory by the receiver The offer was not accepted and lapsed. Huaving regard 1o the tenor ol Air Canada's
negotiating stance and a letter sent by its solicitors on July 20. 1990, 1 think that the receiver was eminently reasonable
when it decided that there was no realistic possibility of selling Air Toronto to Alr Canada.

The receiver then looked elsewhere. Air Taronto's feeder business is very attractive. but it only has value to a
national airline. The receiver concluded reasonably. therefore, that it was commercially necessary for one of Canada's
two national airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers.
whether direct or indirect. They were Air Canada and Canadian Airlines International

8 It was well known in the air transport industry that Air Toronto was for sale. During the months following the
collapse of the negotiations with Air Canada. the receiver tried unsuccessfully to find viable purchasers. In late 1990,
the receiver turned to Canadian Airlines International. the only realistic alternative. Negotiations began between them.
Those negotiations led to a letter of mtent dated February 11, 1990. On March 6, 1991. the receiver received an ofler
from Ontario Express Limited and Frontier Airlines Limited. who are subsidiaries of Canadian Airlines International
This offer is called the OEL offer.

9 In the meantime, Air Canada and CCFL w ere having discussions about making an offer for the purchase of Air
Toronto. They formed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto, On March 1. 1991
CCFL wrote to the receiver saying that it proposed to make an offer. On March 7. 1991, Air Canada and CCFL presented
an offer to the receiver in the :1;1:111: 0f'922. For convenience, ilsrnl'l'urs aTe called the "922 offers."

10 The first 922 offer contained a condition which was unaceeptable to the receiver. I will refer to that condition in
more detail later. The receiver declined the 922 offer and on March 8. 1991. accepted the OEL offor. Subsequently, 922
obtained an order allowing it 1o make a second offer. I then submitted an ofTer which was virtuadly identical to that of
March 7, 1991, except that the unaceeptable condition had been remoyved.

11 The proceedings before Rosenberg I then followed e approved the sale to OFL and dismissed 4 motion for
the aceeptance of the 922 offer. Before Rosenberg J.. and in this court. both CCFL und the Royal Bank stipported the

deceptance of the second 922 olter

12 Therzarc only two issues which niust be resolved i this appeal T hey are:
(11 Did the receiy er aet property when it enterad into un agreement 1o sell \ir Toronto v OFL!
121 What eftect does the suppert of the 922 offer by the securad craditors hase on the result?

Ey o Dwill deal with the twe issues separitels.,

L. Did the Receiver Aet Properly in Agreecing to Sell to QOFL?

14 Before dealing with that issue, there are three general observations which 1 think 1 should make, The first is that
the sale of an airline as a goin geoncern is a very complex process. The best method of selling an airline at the best price
15 something far removed from the expertise of a court. When u court appoints a receiver to use its commercial expertise
to sell an airline, it is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Therefore,
the court must place a great deal of confidence in the actions taken and in the apinions formed by the receiver., [t should

WestiawNext canapa
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also assume that the receiver is acting properly unless the contrary is clearly shown. The second obsery ation is that the
court should be reluctant to second-guess, with the benefit of hindsight. the considered business decisions made by ity
receiver. The third observation which T wish to make is that the conduet of the receiver should be reviewed in the light
of the specific mandate given to him by the court.

I3 The order of O Brien J provided that if the recarver could mot complete the sale to A Canada that 11 was "o

negonate and sell A Toronto o another person.” The court did not say how the receiver « dy o negotiate the sale It
did not say it was to call for bids or conduct an auction. It told the receiver Lo negotiate wind sell. It obvioushy intended.
because of the unusual nature of the asset bemg sold. 1o leave the method of sale substantially in the
receiver. I think. therefore. that the court should not review minutely the

appears to the court to be a just process,

discretion of the
process of the sale when, broadly speaking. it

16 Asdid Rosenberg J.. I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenherg ( 1980).
OHOR (287,67 C.BR. (N.S.) 3200, 22C.P.C. (2d) 131, 39 D.LLR. (4th) 526 (IL.C) <at pp. 92-94[0O.R.], of the duties
which a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out
the court's duties, he did not put them in any order of priority, nor do I I'summarize those duties as follows:

L. Tt should consider whether the receiver has made a sufficient effort to get the b

est price and has not acted
improvidently,

2. It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. It should consider whether there has been unfairness in the working out of the process,
17 Iintend to discuss the performance of those dutics separately,
1. Did the Receiver mal{e a sufficient effort to get the l:icst pric* and did it act providently? ‘
I8 Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone
but the two national airlines. or to someone supported by cither of them, it is my vicw that

and reasonably when it negotiated only with Air Canada
Canada said that it would submit no lurther offers

the receiver acted wisely
and Canadian Airlines Internutional. Furthermore, when Air
and gave the impression that it would nat participate further in
the receiver's efforts to sell. the only course reasonably open to the receiver wils to negotiate with Canadian Airlines

International Reulistically. there was nowhere else to 2o but to Canadian Airlines International In do ing so. it is 113

opuion that the receiver made sutticient eltorts to sell the airline

1% When the recener got the OEL offer on March 6, [99].
responsthility of selling Air Toronto. Unul then. the recerver ad not receised | e offer which i theught was aeceptable
\lter substantial eflorts o sall the airline o er that perod. I find it ditticult to think that ther
i aeeepting the only aeceptable offer which 1t kad

itwas over [0 meaths sinee it had been chureed with the

ceetheracted improv ident |y

20 On March 8. 1991 the date when the Fecenerdeeepted the OLL offer, i1 had oniy o ofters, the OEL offer. which
Wals iceeptuble, and the 922 ofter. which contamned an unacedptable condition | cannol see how !

12 receiv e dssuming
for the moment that the price wus reasonuhl

eoeould ave done am thing but accept the OFET oftor
al When decidimg whether a receiver had acted providently. the court should exdmimne the ¢

conduct of the recener
et of the information the receiver hud w e it agreed w aceept an offer. Iy this case. the court should look at the

recener's conduet  the hizht of the mformation it had when it made i1 deciaon on March 8|

991 The court should
keven cautious hetorg dectding that the receiver's canduct was mpratident based upon mformaton which has cume

to hight after it made its decision. To dosoinmy view. would derogate from the mandate to sell given to the recerver hy

WestiawNext. canana



1991 CarswaliOnt 205, [1991] O.J. No. 1137 27 AC W S. (3d) 1178 46 O.A.C. 321

the order of OBrien J. Tagree with and ad v hat was sand by Anderson 1 i Cron

i it Trat Co Riventy Py . SUDITaL
at p H2ZJOR

Lt~ decision was made us o matter of business judgment an the elomenss then avarlable fo b Ttas of the VUL essence
bl recen ar's tunction to make such tudgments and m the makimg ol them w aet sertoushy and responsibly <o ax
tebe prepared te stand beliind them

11 the court were to reject the recommendation of the Receivor many but the most exceptional circumstances. It
would materially dinunish and weaken the roje and function of the Receiver both in the
i the perception of any others who might have occasion to deal with them. It would

the decision of the Receiver was of little weight and th

perception of receivers und
lead to the conclusion that
at the real decision was always made upon the motion for
approval. That would be u consequence susceptible of immensely damaging results to the disposition of assets by
court-uppointed receivers.

[Emphasis added |

22 lalso agree with and adopt what was said by Macdonald J A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R.

(N.S)1,45N.SR. (2d) 303, 86 AP.R. 303 (C.A) at p. || [CBR):

In my opinion if the decision of the receiver to enter into an agreement of sale. subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances ar the
aside simply because a later and higher bid is made. To do so would lite

and reccivers and purchasers would never be sure they had a binding ag

time existing it should not be set
rally create chaos in the commercial world
reement.

[Emphasis added.]

23 On March 8. 1991, the receiver had two offers. One was the OEL offer. which it considered satisfactory but which
could be withdrawn by OEL at any time before it Was accepted. The receiver also had the 922 offer. which ontaingd
a condition ghat was totally unacceptable.| It had fo other offers. It was l‘ach with the dilemmu of “'hether]:it ShOLId
decline to accept the OEL offer and run the risk of it being withdrawn. in the hope that an acceptable offer would be
forthcoming from 922. An affidavit filed by the president of the receiver describes the
and the judgment made in the light of that dilemmua:

dilemma which the receiver faced.

24 An asset purchase agreement was received by Frnst & Young on March 7. 1991 which was dated March 6,
1991, This agreement was received from CCFL m respect of the
Air Toronto. Apart from financial constderations. w
detcrintined Hiat 1 waould nor by P

ir offer to purchase the assets and undertaking of
hich will be considered in o subsequent affidas it the Ree

fent to doly acceprance ot the OFEL dFeentent o neeotiare o vl nieerram
arrateement with Ur Canada and CCFL . Air Canada had 1]

anid had elearly mdicated s mtenton 1

cher

chenatitof an sxelusne' in negotiations for Air Toronte
ake el out of the running while ensuring that no other party could seek to
purchase Air Toronto and muintain the Air Cinada connector arrangement vital o it survisal The CCEL offer
reprasented a vadical reversal o) s position by Aur Canade at the o)
number of conditions o closing which wer

camd less than M hours he

aventh hour Howaver it contumed o stenificant
e entirely beyond the control of the Recorter A u <L the CCFLL offer

fore signing of the agresment with OLL which had been negotiated over o period of
months. al great time and sspense,

[Emphasis added | T am consinead that the deciston made was u sound one in the circumstances fucad by the receiver
on Muarch 8. 1991

24 [ now tuen to consider w hether the price contamed m the OFL offer was one whicl
Atthe outset. I think that the faet that the OFL offer was the onlhy

1991, after 10 months ol trying o sell the wirline, 15 stron

VIL Wy provident Lo aeeep
acceptable one available to the receiver on M wreh 8,

gevidence that the price in it was reasonable Ina deteriorating
cconamy. = doubt that it would have been wise to w ait any longer

WestlawNext canapa
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25 Tmentioned earliar that, Purstant toan order. 922 was permitiad 1o present a ~econd offer. Durmg the hearing of
the appeal. counsel compared at great length the price contamad m the second Y22 offer with the price contamed in the
OLL offer. Counsel put forth v arious hy putheses supporting their contentions that one ofter was better than the other

2% Fos my opryion that the price eontained in the 922 offer is relevant only it shows that the price obtamned by
the recener i the OFL offer was not o reasomable one In Cronn Trng Co v Rosonh rosupras Anderson Joatp. 113
[O.R | discussed the comparison of offers in the following way

No doubt. as the cases have mdicated. situations might arise where the disparity was so greal as to call in guestion
the adequacy of the mechanism which had produced the ofters Tt is not so here.and in my view that is substantially
an end of the matter.
27 Intwojudgments. Saunders J. considered the circumstances in which an offer submitted alter the receiver had agreed
to a sale should be considerad by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.S.)245(Ont. S.C.) . at p. 247

If. for example. in this case there had been a second ofler of u substantially higher amount, then the court would
have to take that offer into consideration in assessing whether the receiver had properly carried out his function ol
endeavouring to obtain the best price for the property.

28 The second is Re Beaury Counsellors of Canada Ltd (1986), 58 C.B.R. (N.8.) 237 (Ont. S.C) . at p. 243;

[fa substantially higher bid turns up at the approval stage. the court should consider it. Such a bid may indicate. for
example. that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate.

29 In Re Selkirk (1987), 64 C.B.R. (N.8.) 140 (Ont. S.C.) . at p. 142 McRae J. expressed a similar view-

The court will not lightly withhold approval of a sale by the receiver. particularly in a case sych as this where the
receiver is given rather wid disurclrunur} authority as per the ctrdcr of Mr. Justice Trainor ahd. of churse. where
the receiver is an officer of this cotirt, Only in a case where there seems to be some unfairness in the process of
the sale or where there are substantially higher offers which would tend to show that the sale was improvidem will
the court withhold approval, It is importz;m that the court recognize the commereial exigencies that would flow if
prospective purchasers are allowed 1o wait unul the sale is in court for approval before submitting their final offer.
This is something that must be discouraged

[Emphasis added |

30 What those cases show is that the prices in other offers have relevanee only if they show that the price contained
m the offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver wis improvident
deeepting it Tam of the opinion. therefore, that if they do not tend to show that the recciver was improvident. they
should not be considered upon o motion to confirma sale recommended by 4 court-appointed receiver, I they were. the
process would be changed from a sule by a recciver. subject to court approval. into an auction conducted by the court
atthe time approval is sought. In my opinion. the Latter course is un fair to the person who has entered bona fide into an
agreement with the receiver, can only lead to chaos, and must be discouraged,

3l IF however. the subsequent offer is so substanttally higher than the sale recommendad by the recoer. then i
may be that the recener has not conducted the sale properly T such cicumstanees. the court would be jusnficd wselfin
enterng mto the sale process by consulering competitive bids. Howsver. 1 think that that process should be entered 1nto
only il the court is sutistied that the recers of hus not properly conducted the sale which it hats recommended o the court.
A Uis necessary to consider the two offers Rosenbere I held that the 922 offer was shahtly better op marginally
better than the OEL ufer. He concluded that the difference in the two offers did not shos that the sale process adopted
by the recenver was madequute or impros went

WastlawNext canama
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33 Counsel For the appellants camplained about the muanner in which Rosenberg ] conducted the hearing o the motion
to confirm the OLL sale. The complamt was that when they began 1o discuiss u comparison of the two offers, Ruosenbers
I sand that he considered the 922 offer to be etter than the OEL offer. Counsel sutd that w hen that comment was made
they did not think it Necemsary o argue further the question of the difference in value between the two offers. 1 hey
somplaim that the findimg that the 922 offer was enls marginally better or shghtly better than the OEL ofter was niade
without them having had the LDPPartumIy to argue that the 922 offer wias substanually better op stenificantly better than
the OEL offer. | cannot understand how counsel could have thought that by expressing the opmion that the y22 olTer was
better. Rosenbery J. was SUy ing that o was a significantly or substantially better one. Nor can Lcomprehend how counsel
took the comment to mean that they were foreclosed from arguing that the offer was significantly or substantially better
[f there was some misunderstandmg on the part of counsel. it should have been raised before Rosenberg J. at the time. |
am sure that it it had been. the misunderstanding would has ¢ been cleared up quickly . Nevertheless., this court permitted
extensive argument dealing with the comparison of the two olfers.

34 The 922 offer provided for S6 million cash to be paid on closing with a royalty based upon a pereentage of Air
Toronto profits over a period of 5 YEATs up Lo a maximum of $3 million. The OEL offer provided for a4 payment of §2
million on closing with a royalty paid on gross revenues over a S-year period. In the short term. the 922 offer 15 obviously
better because there is substantially more cash up front. The chances of future returns are substantially grcater in the
OEL offer because royaltics are paid on gross revenues. while the royalties under the 922 offer are paid only on profits.
There is an element of risk involved in each offer.

i3 The receiver studied the two offers. Tt compared them and took into account the risks. the advantages and
the disadvantages of cach. It considered the appropriate contingencies. It is not necessary to outline the factors which
were Laken into account by the receiver because the manager of its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation of the two offers. They seem 1o me to be reasonable ones. That
affidavit concluded with the following paragraph:

24. On the basis of these umsid*rmions }hc Receiver hul% approved the OEL offer and has concluded that it rJ:prescms
the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.

36 The court appointed the receiver to conduct the sale of Air Toronto. and entrusted it with the responsibility of
deciding what is the best offer. | put great weight upon the opinion of the receiver. It swore to the court which appointed
it that the OFL offer represents the achievement of the highest possible value at this time for Air Toronto. I have not
been convineed that the receiver was wrong when he made that assessment. 1 am. theretore. of the opinion that the 922
offer does not demonstrate any Falure upon the part of the receiver 1o act properly and prosvidently.
= - v

¥ It follows that i Rosenberg Jwas correet when he found that the 922 ofrer was in fact hetter. | agree with him
that it could onls have been shghtly or muarginally better. The 922 offer doss not kead toan inference that the disposition

At of therecen or v s inadeguate. unsuccessiul og mprosident. nor that the price w.as wnredsonable

N L, theretore, of the vpimon the the recenor made o sulticient elfort 1o gat the hest price. and has not acted
mprovidently

2. Consideration of the Interests of all Partics

39 Iis well established that the primary interest is that of the creditors of the debtor: see Cronn Trust Co v, Rosenhere
< supra. and Re Selkirk . supra (Saunders J.). However, as Saunders J. pointed out in Re Beanty Counsellors . supra at
p. 244 [C.B.R.. "it is not the only or overriding considerating "

1 Inmy opinion. there are other persons whose mnterests require constderation In an ApPropriate case. the interests of
the debtor must be taken into account | think also. ina case such as this, where 4 purchaser hus bargained at some length

and doubtless at considerahle expense with the recener. the interests of the purchaser ought to be tihen mto aceount

VestlawNest canapn
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While tt s notexplicatly stuted m such cases as Cronn Trint Co Roscnbora supra. Be Sclkink | 1936). supra. Re Bewr
Counselliry . supra. Re Sollek (19870 suprat, and (Camecron b, supra. T think they clearly mmply that the mnterests of o
Petson who has negotiated an agrecment with g court-appointed recenerare vers important,

0 T this cases the mterests of all parties who would hase an Interest i the process were considered by the recen er
amd by Rosenberg J

3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there I
a secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This
is particularly so in the case of a sale of such a unique asset as an airline as a going concern.

43 The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer
to Re Selkirk . supra, where Saunders J. said at p. 246 [C.BR]:

In dealing with the request for approval. the court hus to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important considera tion is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeul

Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C".A.) . where
hesaid at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale. subject to court approval, with
respect Lo certain assets is reasonable and sound under the circumstances at the time existing it should not be
set aside simply because a later and higher bid is made. To do so would literally ereate chaos in the commercial
world and receivers and purchasers wquld never be sure they had a binding agrec1ucnt, On the contrary, they
would know thiat olhclﬁbids could bciccei\ed and considered up until the applitation &lr court approl’all is
heard - this would be an intolerable situation.

While those remarks may_have been made in the context of a bidding situation rather than a private sale. [ consider
them to be equally applicable to a negotiation process leading 10 a private sale. Where the court 1» concerned with
the disposition of property, the purpose of appointing a receiver is 1o have the receiver do the w ork that the court
would otherwise have to do.

H o Sl fivestrents Lrd v Banke of Montieal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372,
2ID.L.R. (4th) 473 at p 476 [DI R . the Alberta Coutt of Appeal sud that sale by tender is not necessarils the best
way tosell a basmass as an ongoing coneern It went on ro sty that when some other method s used which is provident
Lire court should not undermme the process by refusing o contirm the sale.

43 Funalls. T refer to the reasoming of Anderson Lo Cronn Trist Co v Rownhers suprd. at p 124 [OR |

Whileevery praper effort must glw a3 < be made to assure masimum recovery consistent with the hmtations inlierent
i the provess. no method has yet heen devised 1o entirely elminate those imitaitons or 1o avoid thetr CONSLGUENICE,
Cortaaattly Bt oy ot tob fowsed o e the enitiee fetidarmas of e svistom Fhuts pocgoumpdire tin residis ! The pritsi oy

vl il el B et fo e N ]
OE RN Cabae W) Wil PR e Becn recinvercd i ovor W BHE SCE ol et BIRA TSI Oy Ty e Finled fonrdeadl 1 FracE e

[Emphasis added |

46 I ts my opinion that the court must exercie extrome cautum before it meerferss with the process adopted by g

recenver to sell an unusual asset 1t s nportant that prospective purchasers know that. i they are acting in good Faith
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hargium serously with wrecen et and entes into an agreement with it o court will ot hahthy mterfore with the comniercial
tudement of the receivor to sell the asset 1o them

47 Before this court, counsel tor those oppusing the conlirmation of the sale to OEL suggested many different ways
m which the receiver could have conducted the process other than the wiy which he did. However. the evidence doe<nol
S e mie that the recein er used an Improper mathod ol attempung tosell the wirline. The wisw or (o thase submissions

s found in the comment of Anderson J in Crovn Trust Co v Rosenherg supra. atpo 109 [O.R |

L)

he court vught not to sit as on appeil from the decision of the Receiver, rey ewimg i munute detal every element
al the process by which the decision is reached. To do so would be a futile and duplicitous exercise.

45 It would be a futile and duplicitous exercise for this court to exanune in minute detail all of circumstances leading
up to the acceptunce of the OEL offer, Ha mg considered the process adopted by the receiver. it is my opinion that the
process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

49 Asa general rule, 1 do not think it appropriate for the court to go into the minutia of the process or ol the selling
strategy adopted by the recciver. However, the court has a responsibility to decide whether the process was fair. The
only part of this process which I could find that might give even a superficial impression of unfairness is the failure of
the receiver to give an offering memorandum (o those who expressed an interest in the purchase of Air Toronto.

S0 Twill outline the circumstances which relate to the allegation that the receiver was unfair in failing to provide an
offering memorandum. In the latter part of 1990, as part of its selling strategy, the receiver was in the process of preparing
an offering memorandum to give to persons who expressed an interest in the purchase of Air Toronto. The offering
memorandum gol as far as draft form. but was never released to anyone, although a copy ol the dralt eventually got into
the hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum Forms
part ol the record, and jt seems to me to be little more than puffery. without any hjtrd information which a sophisticated
purchaser \\'mrgd require in or der to make a serious bid. '

31 The offering memorandum had not been com pleted by Februaryl 1. 1991. On that date, the receiver cntered into
the letter of intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver
would not negotiate with any other party. The letter of intent was renewed from tinie to time until the OEL offer was
received on March 6, 199]

52 The recever did not proceed with the offering memorandum because 1o do so would violute the spirit, il ot the
letter. of it letter of intent with OF L

53 Ldo not think that the conduer of the recets or show s dny o unfairness towards 922 When | speak of 922, T do
o bt the content that Xar Canada and CCFL are wdenuiiied with 1t 1 start by s g that the recener acted redsonahly
when itenterad mto exclusive negotintions with OF L. find 1t st range that a company . with which Air Canada is closely
and mumatels involved. would sy that it was unfair for the recetser to enter into 4 tme-lmited agreement to negotiate
exelusiely with OLL That is precisely the arrangement which \ir Canada insisted upon when it negotiated with the
receiver in the spring and summer of 1990, [F 11w as not ubtur for A Cunada to have such an dgreement. 1 do not
understiand swhy it was untair for OFL to hase a similar one i fact. both Air Canada and OFL inits turn were acting
radsonahly when they required exelysn ¢ negotiatng rights ti prevent ther negotiations from bemg used as a bargaining
lever with other potential purchasers. The fact that A Canadi insisted upon an exclusive negotiating right while
Was degobiating with the recener demonstrates the commercial ellicacy of OFL being given the sume right during its
negotiations with the receiver. [ see no unfiirness on the part of the receiver when it honourad its letter of mient with
OFL by ot releasing the offering memorandum during the negotiatinns with OF|
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54 Morcover. Tam not prepared 1o find that 922 was in any way projudiced by the fuet that it did not hase an
offermg memorandum 1t made an offer on Muarch 7 1991, which 1t contends to this day was a better ofter than that
of OEL. 922 has not convineed me that if ¢ had an oftering memorandum. its offer would hate been any different or

any better than it actually was. The faal problem with the first 922 offer was that it contained 4 condition which w .-
.1-b

of that condition. That condition did not relate 1o any mformation which coul

complet,

taeeeptable to the receiver. The recerver. properhy. m my opinton. tejected the olier out ol hand beciuse

dhave conceivably been inun offering
memorandum prepared by the receiver. It was ahout the resolution of a dispute between CCFL and the Royal Buank.
something the receiver knew nothing about

55 Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL's stance belore this court During argument. its counsel suggested as a possible resolution of this appeal that this
court should call for new bids, evaluate them and then order a sale 10 the party who put in the better bid. In such a case.
counsel for CCFL said that 922 would be prepared to bid within 7 days of the court's decision. I would have thought
that. if there were anything to CCFL's suggestion that the failure to provide an offering memorandum was unfair to 922,
that it would have told the court that it needed more nformation before it would be able to make a bid.

36 Tam satisfied that Air Canada and CCFL have. and at all times had. all of the information which they would have
needed to make what to them would be a commercially viable offer to the receiver. I think that an offering memorandum
was of no commercial consequence 1o them. but the absence of one has since become a valuable tactical weapon,

57 Tvis my opinion that there is no convincing proof that if an offering memorandum had been widely distributed
among persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other
than 922 or OEL. Therefore, the failure to provide an offering memorandum was neither unfair. nor did it prejudice
the oblaining of a better price on March 8. 1991, than that contained in the OEL offer. [ would not give effect to the
contention that the process adopted by the receiver was an unfair one.

58 There are two statements by Anderson J. contained in Crown Tm.vr C‘ui v. Rosenberg | supra, which I adopt as
my own, 'I'hrl firstis at p. 109 [O.R J: !

The court should not proceed against the recommendations of its Receiver except in special circumstances and
where the necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of
the Receiver and make it almost inevitable that the final negotiation of every sale would take place on the motion
for approval.

The second isat p. 111 [O.R.]:

[tis equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exeeptional case that the
court will intervene and proceed contrary to the Receiver's recommendations if satisfied. as T am. that the Receiver
has acted reasonubly. prudently and fairly and not arbitrarily.

In this case the receiser acted reasonably. prudentls. faiels and not arbitrarily Tam of the opinton. theretore. that the
provess adopred by the recerver in re ehing un agvcement was a just one

3 In his reasons for judgment. after discussing the circumstaices leadmg wo the 922 oiter. Rosenbherg 1sid this

They created a situanion as of Mareh Sth where the Recerver was faced with two offors. one of which was
1 aceeptable form and one of which could i possibly be aceepied in its present form. The Recetver acted

dppropridiely maccepung the OFEL ofier

I aaree
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ST Lagree that the same redsonmg may apply 1o a negotiation process leading to a privare sale, but the procedure and
Process apphicable to private sales of o wids Lamety of businesses and undertakings with the multipheiny of idis idual
considerations appheable and perhaps peculiar to the particular business s pot so clearly established that o departure by
the court from the process adopted by the recenver m o particulir case will result in commercial chaos to the detriment of
Future recenveiship pry eedings Fuch case must be decided on its ORI mMers. and 1S necessary 1o considor the Process

tused by the receiver in the present proceedimgs and o determine whether it w as unlaire, improvident or muadequate
SN Tuis important o note at the oulset that Rosenbere | mude the [ollowing statement i hus reisons;

On March 8. 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no
other offer before it that was in final form or could possibly be accepted. The Receiy er had at the time the know ledge
that Air Canada with CCFL had not bargained in good laith and had not fulfilled the promise of its letter of Murch
Ist. The Receiver was Justified in assuming that Air Canada and CCFL's offer was a long way [rom being in an
acceptable form and that Air Canada and CCFL's objective was to interrupt the finalizing of the OEL agreement and
to retdin as long as possible the Air Toronto connector traffic flowing into Terminal 2 for the benelit of Air Canada.

89 In my opinion there was no evidence before him or before this court to indicate that Air Canada, with CCFL,
had not bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed, on his appeal,
counsel for the receiver stated that he was not alleging Air Canada and CCFL had not bargained in good [aith. Air
Canada had frankly stated at the time that it had made its offer to purchase. which was ey entually refused by the receiver.
that it would not become involved in an "auction” to purchase the undertaking of Air Canada and that. although it
would fulfil its contractual obligations to provide connecting services to Air Toronto, it would do no more than it was
legally required to do insofur as [ucilitating the purchase of Air Toronto by any other person. In so doing. Air Canada
may have been playing "hardball." as its behaviour was characterized by some of the counsel for opposing parties. It was
nevertheless merely openly asserting its legal position, as it was entitled to do.
90 Furlhermm}e‘ there f\vus no evidence before Rosenberg J. or this court that the recci#cr had assumed that Air
Canada and CCFL's objective in making an offer was Lo interrupt the linalizing ol the OEL agreement and to retain as
long as possible the Air Toronto connector traffic lowing into Terminal 2 for the benefit of Air Canada. Indeed. there
Was no evidence to support such an assumption in any event, although it is clear that 922, and through it CCFL and
Air Canada, were endeavouring to present an offer to purchase which would be aceepted and/or approved by the court
in preference to the offer made by OILL.

91 To the extent that approval of the OEL agrecment by Rusenherg J. wis based on the alleged lack of good fuith in
hargaining and Improper motinvation with respect to connector traffic on the part of Air Canada and CCFLat cannot

be supported

Y2 Twould also pont out tha rather than saving there wus no other offer before it that was figal e fornn iowould
have been more accurate o have satd that there wus o wncmndiinonal ulter belore 1t

93 In considerng the material and cuidence placed before the court. Fam satisfied that the recon or was al all times
actingan good Luith 1 hase reached the conclusion. however. that the process which he used was unfuir insofar us 922 I

voneerned. and improsident insofur as the o secured ereditors ure eoncerned

4 \ir Canada had been negotiiting with Soundair Corporation for the purchuse from 1t of Air Toronto for 4
considerable period of time privr to the appointment of 4 receiver by the court It had given dletter ol intent ndicating
i prospective sale price of SIS aullion After the appomtment of the recenver. by agreement duted April 300 1990, \yp
Canadicontinued 15 negottations for the purchuse of Air Toronto with the recener Although this agreement contained
a clause which provaded that the recsiy ar shall not negotiate for the sale  of A Toronto with any Person exeept \ir
Canada." it Turther provided that the receiver would not be in breach of that provision merely by receving unsohicited
otfers tor all or any ol the assets of’ Ajr Toronto, In addition. the agrecment. wluch had a term commenving on April
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1990, could be termiated on the fifth business s ollvwimg the deln ey ol wwritten notee of ernnmdtion by e
PLrty o the other T point out this provasion merels toomdicate that the eselusis Hy privilese extended by the recety or Lo
\ir Canada wis of short duration at (he receit ar's oplion

Y3 Asaresult ol due negligence invastigations carried out by b Canada during the months ol April May and June
ol 1990, A Caneda reduced its ofier [o S | mullon conditiona upon there bemg >4 nullion in tangible assets The oifer
Was made on Tune 14, 1990, and was open for aeeeptance unul June 29, 1990

96 By amending agreement duted June 19, 1990, the recerver was released [ronits covenant Lo refrain from negotiating
for the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of this amending
agreement. the receiver had put atself in the position of having a firm offer in hand. with the right to negotiate and
aceept offers from other persons. Air Canadu. in these circumstances. was in the subsery ient position. The receiver. in
the exercise of its judgment and diseretion, allowed the Air Canada ofter to lapse. On July 20. 1990, Air Canada served
a notice of termination of the April 30. 1990 agreement.

97 Apparently as a result of advice received from the receiver 1o the effect that the receiver intended to conduct an
auction for the sale of the assets and business of the Air Toronto division of Soundair Corporation, the solicitors for Air
Canada advised the receiver by letter dated July 20, 1990, in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further offer in the auction process,

98  This statement, together with other statements set forth in the letter. was sulficient 1o indicate that Air Canada was
not interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not
[orm a proper foundation for the recei er to conclude that there was no realistic possibility of selling Air Toronto [to]
Air Canada, either alone or in conjunction with some other person, in different circumstances. In June 1990, the receiver
was of the opinion that the fair value of Air Toronto was between S10 million and $12 million.

99 In August 1990, the receiver contacted a number of interested p;xr:jcs. A number of offers were received which
were no dcemed‘ to be satisfactory. One such offer, received on August 20, 1990, dame as a joint offer from OEL and
Air Ontario (an Air Canada conncctor). It was for the sum of $3 million for the good will relating to certain Air Toronto

routes. but did not include the purchase of any tangible asscts or leasehold interests,

100 In December 1990, the receiver wus approached by the management of Canadian Partner (operated by OEL) for
the purpose of evaluating the benefits of an amalgamated Air Toronto/ Air Partner operation. The negotiations continued
from December of 1990 to February of 1991, culminating in the OEL agreement dated March 8. 1991

101 On or before December 1990, CCFL advised the receiver that it mtended (o make a bid for (he Ar Toronto
assets. The recener. in August of 1990, for the purpose of facilitating the sale of Air Toronto assets. commeneed the
preparation of an operating memorandum. e prepared no less than six drant operating memoranda with dates from
Octaber 1990 through March 1. 1991, None of these were distributed (o iy prospective bidder despite requests T g
been recers od therelor, with the exeeption ol an early dralt provided to CCFL without the receiver's know ledge

2 During the period December 1990 1o the end of January 1991, the receiver advised CCFL that the offering
memorandum was m the process of being prepared and would be ready soon for distribution, He further adyised CEFL
that 1t should await the receipt of the memorandum before submitting a formal offer 1o purchase the Air Toronto assets

103 By late Junwary, CCFL had become au are that the receiver was negotiating with OFL for the sale of Air Toronto
In fact. on February 11, 1991, the receirer stgned i letter of intant with OEL wherein it hud spectlicalls agreed not 1o
negotiate with any other potential bidders or soliert any otrers from others

4 By letter dated 1 chruary 25, 1991, the solicitors for CCRFL made a written request to the recen or for the otfermy

memorandum. The recener did not reply o the letter because he el he wis precluded fron so dong by the provisions
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ol the Tetter of mtent dated Februass 11, 1991 Other prospective purchasers were also unsticeesstul in obtainimg the
promused memorandim (o assist them in preparing ther bids It should be noted that. avclusivity provision of the letter
ofmtentexpired an Fehruary 20, 1991 This provision was extended on three occasions, viz | February 19, 22 and Muarch
51991 Tas clear that from a legal standpoint the receiver. by refusing to estend the time. could have dealt with other
prospective purchasers. and specilically with 922

03 Tvwas not until March 1. 1991, that CCFI. had obtained sulticient mformation to enable it 1o make o bid through
922 1t succeeded in so doing through s own efforts through sources other than the recenver. By that time the receiver
had already entered into the letter of intent with OEL Nowwithstandimnyg the fuct that the receiver knew since December
of 1990 that CCFL wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that
time such a bid would be in conjunction with Air Canada or that Air Canada was in any way connected with CCFL), 1t
ook no steps to provide CCFL with information necessary to enable it to make an intelligent bid, and indeed suggested
delaying the making of the bid until an olfering memorandum had been prepared and provided. In the meantime. by
entering into the letter of intent with OEL . it putitselfin a position where it could not negotiate with CCFL or provide
the information requested.

106 On February 28. 1991, the solicitors for CCEL telephoned the receiver and were advised for the first time that
the receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in
the interim.

107 By letter dated March 1, 1991, CCFL advised the receiver that il intended to submit a bid. It set forth the
essential terms of the bid and stated that it would be subject to customary commercial provisions. On March 7, 199]
CCFL and Air Canada, jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the
letter dated March 1. 1991. It included a provision that the offer was conditional upon the interpretation of an inter-
lender agreement which set out the relative distribution of proceeds as between CCFL and the Royal Bank. It is common
ground that it was a condition over which the receiver had no control, and accordingly would not have been acceptable
on that ground alone. The receiver did not. however. contact CCFL in order tp negotiate or request the removal of the
condition, '.éllhough‘il appears that its agreement with OEL not to negotiate filh any! person other than OEL expired
on March 6, 1991,

.
108 The fact of the matter s that by March 7. 1991, the receiver had received the offer from OEL which was
subsequently approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991, Notwithstanding the
lact that OLLL had been negotiating the purchase for a period of approximately 3 months. the offer contained a provision
for the sole benefit of the purchaser that it was subject to the purchaser obtaining "a financing commitment within 43
days of the date hereof 1n an amount not less than the Purchase Price from the Royval Bunk of Canadu or other fnancial
institution upon terms and conditions aceeptable to them. In the event that such a financing commitment 1» not obtained
within such 45 day perniod. the purchaser or OFEL shall have the mght o erminate this dgreement upon giving writien
notice of termination to the vendor on the first Busitiess Day following the expiry of the sind period M The purchaser
Was also given the nght to waive the condition. .

109 Ineffect. the agreement was tantamotnt (o 4 43-duy option to purchase. excluding the right of am other person to

E ~op ! £ g i n
purchase Air Toronto during that period of tme and thereatter if the condition was fultilled or waived. The dgreemaent
Wity ol course. stated o be subject 1o court approval

HO- Inomy opinion. the process and procedure adopted by the recanar was unfair to CCEL \lthough it was aware
from December 1990 that CCFL w- tnterested i makimg an offer. it effectiv ely delayed the making of such offer by
continually referring to the preparation of the offermg memorandun. It did not endeayour during the perniod Decenther
1990 to March 7, 1991, 10 negotiate with CCFL inany way the possible terms ol purchise and sale agrecmaent, In the
result. no offer was sought from CCEFL by the recemver prior to February 111991 and thereafter it put el i the
pusttion of being unable to negotiate with anyone other than OEL. The recerver then. on March 8. 1991, chose Lo aceept
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an olfer which was conditonal 1 nature without prior consultaton with CCFL (92 1o see whather 1t was prepared
Lo remaove the condinon in s offer

LI Tdo not doubt that the receiyer felt that t was more Iikely that the condition in the ¢ EL offer would be fulfilled
than the condition i the Y22 offer. It may be that the recenver. having negotiated for a periad of 3 months with OEL
Vs arful that 1t might lose the offer if OLT discoverad that it was negobiating vath another person. Nevertfheless, it
seems tome that itwas imprudent and unfuir on the partofthe recemer wagnore an offer from an interested party which
offered approximately triple the cash down payment without giving a chance to the offeror Lo remove the conditions or
other terms w hich made the offer tunaceeptable to 1t The potential loss was that of an agreement which amounted 1o
little more than an option in favour of the offeror.

12 [n my opmion the procedure adopted by the receiver was unfuir to CCFL in that, in effect, 1t guve OEL the
opportunity ol engaging in exclusive negotiations tor a period of 3 months. notwithstanding the fact that it knew CCFL
was interested in making an offer. The receiver did not indicate a deadline by which offers were to be submitted. and it
did not at any time indicate the structure or nature of an offer which might be acceptable to it

113 In his reasons, Rosenberg J. stated that as of March 1. CCFL and Air Canada had all the information that they
needed, and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said:

They created a situation as of March 8. w here the receiver was faced with two offers. one of which was acceplable
in form and one of which could not possibly be accepted in its present form. The Receiver acled appropriately in
accepting the OFEL offer.

IMhe meant by "acceptable in form” that it was deceptable to the receiver. then obviously OEL had the unfair advantage
of'its lengthy negotiations with the receiver to ascertain what kind ol an offer would be acceptable to the receiver. If,
on the other hand, he meant that the 922 offer was unaceeptable in its form because it was conditional. it can hardly be
said that the OEL offer was more aceeptable in this regard, as it contained a condition with respeet to financing terms
arld condilions “acceptable to them I

14 Ttshould be noted that on March 13, 1991 the representatives of 922 first met with the receiver to review its offer of
March 7. 1991, and at the request of the receiver, withdrew the inter-lender condition from its offer. On March 14, 1991
OEL removed the financing condition from its offer. By order of Rosenbery J. dated March 26. 1991. CCFL was given
until April 5, 1991, to submit a bid. and on April 3. 1991.922 submitted its offer with the inter-lender condition removed

113 [ my opinion, the offer aceepted by the receiver is improvident and unfair insofar as the two creditors are
concerned. Itis not mprovident in the sense that the price’ollered by 922 greatly exceeded thut offered by OFL. In the
Final analysis it muy not be greater at all. The salient faet is that the cash down payment i the 922 offer con stitutes
provamatedy two thirds of the contemplated sale price. w hereas the cash down paymentinthe OFL transaction constituies
approxmtels 20 1o 23 per cont ol the contemplured sale price In terms of uhsolute dollirs the down pasment m the

(5 )

2otler would likely exceed that provided for m the OEL agrecment by upprosimately $3 million to $4 million
Lo In Re Beawty Counvellors wi Canada I osupra. Saunders I osaidar p 243[C BR |

N substantially higher bid turms up at the approval stage. the court should comsider it Such a bid may ndicate. for
axample, that the trustee has not propery carried vut ats duty to endeasour to oblan the best price for the estate

[ such u case the proper course mught he to retuse approval and to ask the brustee to recommence the process.

LI7 Laccept that statement as being an accurate statement of the law . | would add. however, as prey tously mdicated.
that mn determining what 1s the best prive for the estate. the receiver or court should not imut its consideration to w hich
offer provides for the ereater sule price. The amount of down pazmant and the provision or lack thereof 1o sectire
payment of the balunce of the purchase price over und abose the down puyment may be the most important factor o
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he considered. and I um of the view that is so 1 the prasent cuse. It s clear that that was the view of the only ereditors
whe can benetit from the sile of Air Toronio

LIS I note that in the case at bar the 932 offer 1 conditional form was presented to the recener before it accepred
the OEL ofter The recener, i goud Luth. although 1 believe mustihenly. deaded that the OEL offer wus the better
offer At that tme the racen ot did Mt have the benelit of the vies s ol the Lo wettted creditors m that regard AL e
time of the appheation for approvul hefore Rosenbere J . the stuted preference of the two interested creditors was made
quite clear. He found as Cact that Anowledgeable creditors would not be dINIOUS to rely on contimgencies in the present
vircumstanees surrounding the airlme tndustrey Inis reasonable 1o expect that a recenver would be no less knowledgeable
in that regard, and it is his primary duty to protect the interests of the creditors. Inmy view, it was an improvident act
on the part of the receiver to have accepted the conditional offer made by OEL, and Rosenberg J. erred in fatling to
dismiss the application of the receiter for approvul of the OEL offer. It would be most mequitable to forst upon the two
creditors. who have already been seriously hurt, more unnecessary contingencies.

9 Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my
opinion, it would not be appropriate 1o do so in this case. The only two interested creditors support the acceptance of
the 922 offer. and the court should so order,

120 Although 1 would be prepared to dispose of the case on the grounds stated above. some comment should be
addressed to the question of interference by the court with the process and procedure udopted by the receiver.

121 Tam in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
case was of a very special and unusual nature. As g result, the procedure adopted by the receiver was somewhat unusual,
Al the outset. in accordance with the terms of the receiving order. it dealt solely with Air Canada. It then appears that the
receiver contemplated a sale of the assets by way of auction. and still later contemplated the preparation and distribution
ofan offering memorandum nviting bids. At some point. without advice to CCFL. it abandoned that idea and reverted
to exclusive negotiations with one interested party. This entire process is not one which is customary or widely aceepted
as a general practice in the commercial world It was sunut\\ hat ugique, having regard to the circumstances of this case.
In my opinion, the refusal of the court Lo approve the offer accepted by the receiver would not reflect on the integrity of
procedures followed by court-appointed receivers. and is not the type of refusal which will have a tendency to undermine
the future confidence of business persons in dealing with receivers.

122 Rosenberg J. stated that the Royal Bank wus aware of the process used and tacitly approved it He said it knew
the terms of the letter of intent in February 1991, and made no comment The Royal Bank did. however. indicate to the
recenver that it was not satisfied with the contemplated price. nor the amount of the down payment. [t did not. however.
tell the receiver to adopt a different processinendeay ouring to sell the Air Toronto assets [t is not clear from the materiul
filed that at the time 1t hecame aware of the letter of intent that it knew that CCEJ w dy interested in purchasing Afr
Tofonto )

123 Lam lurther of the apiion that & prospective purchaser who has been snven an apporiunity to envage inexelusn e
negotiations with w recenver for relativ 2ly short periods of ume w hich are extended from time to time by the receiver. and
who then makes a conditional offer, the condition of which i for lis sole benefit and must he fulfitled to his satisfaction
unless waived by him. and which he knows is ta be subject 1o court approval. cinot legitimately claim o have beon
unfiirly dealt with if the court reluses to approve the offer and approves a substanuadly better one

124 Inconclusion. T feel that T must comment on the statement made by Galbigan LA 10 his redsons to the effect that
the suggestion made by counsel for 922 conat tutes evidence of luck of prejudice resulting rom the absence of an ollering
memarandum. Tushould be pointed out that the court fiy tted counsel toimdicate the manner in w hich the problem should
beresolved 1n the event that the court concluded that the order approving the OEL offer should be set aside. There was
no evidence before the court with respect o what additional mtormation iy have been acquired by COIL sinee Marel
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S99 and noanguirs was miade in that reguard Accordmgly. [am ol the

frons the proposal made as o result of the court's invitation

vrew that e ads erse imference should b drav n

125 For the above reasons | would allow the appedalone set of eosts 1o CCFL-Y22. et aside the order of Rosenberg
Jodismiss the recener's motion with one sot of costs 1 CCFL-922 and order that (he assets of Air Toronto be sold 1o
numbered corparation 932346 o the terms <ot forth mats olfer with

iy evecution Costs awarded shall be pasahle our of the est,
i makmg the application and responding to the

Corporation on a solicitor-client busis,

Appropriate aliustments to provide for he delay
e of Soundair Corporation The costs ineurred by the recen er
appeal shall be paid to him out of the assets of the est

ate ol Soundair
I'would make no order as to costs olany of the other p

dArties or mtervenors.
Appeal dismrisved
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Subject: Insolvency; Corporate and Commercial

Headnote

Receivers - Conduct and liability of receiver — Duties

Receiver obtained order directing process for purchase and sale of asscts and shares of debtor, including authorization
of exclusive parties permitted to mutc offers — Receiver accepted offer from one of two exclusive parties — Receiver
brought motion for order approvin

agreement of purchase and sale, for issuance of vesting order to effect' closing
of transaction, and for grant of authority to take steps hecessary to complete transaction — Rejected exclusive party
and company not sclected as exclusive party raised objections to granting motion — Motion granted — Receiver acted
properly in accepling agreement  Receiver took reasonable time to analyse offers — Deadline for making offers Lo
receiver was not also deadline for receiver (o sign aceepted agreement - Creditors had priority over sharcholders in
liquidation process and offers made to receiver not obligated to include favourable offer to shareholders - Rejected offer
had unacceptable conditions that prevented it from being selected by receiver — Receiver's failure to reveal potential
claim for damages to rejected bidder did not mitterially prejudice bidder Company not selected as exclusive patrty
voluntarily exited from competition and chose not to attempt to re-entet

MOTION by recenver for order approy g agreement of purchise and sale of debtor's wssets and shures
Farley J.:
Endorsement

I PWC as court appointed recei or o Hyal made a motion before Ground, J, on Friday. October 13, 1999 [or an order
approving and authorizing the Receiyor's aeceptance of an agreement of purchase and sale with Skye designated as Plan
Cothe issuance of a vesting order us mtemplated in Plan C sooas o effeet the closmg of the transaction e miemplatad
theremn and the authority 1o take ull steps necessary o complete the transaction as contemplated therein without further
arder of the court, Ground J. who had not been previously invohed m this recenvership adjourned the matter 1o me.
but he expressed some question as to the activity of the Receiver as set out in his oral reasons, no doubt aided by My
Chadwick's very able and persuasive advocacy as tosuch points (Mr Chadwick at the hearing before me referred 1o these
as the Ground/Chadwick pomts). Further. Tam given to understand that Ground. Todud not have available to hing the
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Confidental Supplement to the Third Report wiich would kave no doubs graatly assisted. Asworesult it appears. of the
complenity of what was avarlable Ty sale by the Receiver which may be of mterest 1o the vitriots interested parties (nd
specifically Skye. Bioghin and Cangene) and the signifieant tas loss of Hy al, there were potentially artous considerations
and permutations which centred around either asset siles andiora sale of shares. Thus 1t is. inmy view. helpiul to have o
general overview of all the arcunistances allecting the proposed sule by the Receiver so that the situation mas be vieved
meontat - as opposed todsolating on one element. sentence or w ord To have one judge ina case hearing matters such

as this is an objective of the Commercidal List so as to Facilitate this overyiew

2 Ground J. ordered that the Conlidential Supplement to the Recenver's Third Report be distributed forthwith o

the service list. It appears this treatment was also accorded the Confidential Supplement to the Fourth Report, These
Confidential Supplements contained specific details of the bids. discussions and the analysis of sume by the Receiver and
were mtended 1o be sealed pending the completion of the sale process at which time such material would be unsealed
11" the bid. auction or other sale process were Lo be reopened. then while from one aspect the potential bidders would all
be on an equal footing. knowing what evervone's then present position was as of the Receiver's motion before Ground
J.. but from a practical point of view. one or more of the bidders would be put at a disadvantage since the Receiver
was presenting what had been advanced as "the best offer” (at least to just before the subject motion) whereas now the
others would know what they had as a realistic target. The best offer would have to be improved rom a procedural point
of view. Conceivably. Skve has shot its bolt completely: Bioglan on the other hand. in cffect, declined to put its "best
intermediate offer" forward, anticipating that it would be favoured with an opportunity to negotiate further with the
Receiver and it now appears that it is willing to up the ante. The Receiver's views of the present offers is now known which
would hinder its negotiating ability for a future deal in this case. Unfortunately. this engenders the situation of an unruly
courthouse auction with some parties having advantages and others disadvantages in varying deerces. something which
is the very opposite of what was advocated in Roval Bunk v. Sounduir Corp. (1991), 4 O.R. (3d) 1(Ont. C.A.)us desirable.

3 Through its activities as authorized by the court, the Receiver has significantly increased the initial indications
from the various interested persons. In a motion to approve a sale by a recciver, the court should place a great deal of
conlidence in the r?cciver‘s-'expen business judgement particularly where the assets (as here) are "unusugl” and the process
used to sell these is complex. In order to support the role of any receiver and to avoid commercial chaos in receivership
sales, it is extremely desirable that perspective participants in the sale process know that a court will not likely interfere
with a receiver's dealings to sell to the selected participant and that the selceted participant have the confidence that it
will not be back-doored in some way. See Roval Bank v. Soundair at pp 5, 9-10, 12 and Crown Trust Co. v. Rosenberg
(1986). 60 O.R. (2d) 87 (Ont. H.C".). The court should assume that the receiver has acted properly unless the contrury
is clearly demonstrated: sec Roval Bank v. Sounduair of pp.3 and 11, Specifically the court's duty is to consider as per
Roval Bank v. Sounduir at p.6:

(a) whether the receiver made a sulficient effort to obtain the best price and did not act improvidently:
(b) the interests of all parties:

(¢) the efficacy and integrity of the process by which the receiver obtained offers: and

(d) whether the working out of the process was unfair,

4 As o the providence of the sale, a receiver's conduet s to be reviewed in light of the (objective) information a
receiver had and not with the benefit of hindsight: Roval Bank v. Sounduir m P.7. A receiver's duty is not to obtain the
best possible price but to do everything reasonably possible in the eircumstances with 2 view to obtaining the best price;
see Crrevvest Leasing Ine. v Merkur (1994). § P.P.S.AC. (2d) 203 (Ont. Gen. Div.) at purie 43, Other oflers are irrelevant
unless they demonstrate that the price in the proposed sile was so unreasonably low that it shows the receiver as acting
improvidently in aceepting it. Tt is the receiver's sale not the sale by the court: Roval Bank v. Soundair at pp. 9-10.

sstiawiNext canasa
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S Indeciding to accept an offer, a receiver is entitled to prefer a bird in the hand to two in the bush, The receiver. alter
areasonable analysis of the risks. advanta gos and disadvantages of each offer (or indication of interest if only advanced
that far) may accept an unconditional offer rather than risk delay or jeopordize closing due to conditions which are
beyond the receiver's control, Furthermore, the receiver is abviously reasonuble in preferring any unconditional offer to
aconditional ofTer: Sce Cronwn Trust Co. 1. Rosenberg at p. 107 where Anderson J. stited:

The proposition that conditional offers would be considered equally with unconditional offers is su palpably
ridiculous commercially that it is dilficult 1o eredit thay any sensible businessman would say it or il said, that any
sensible businessman would aceepl it

See also Roval Bank v, Soundair at P- 8. Obviously if there are conditions in offers. they must be analyzed by the receiver
to determine whether they are within the receiver's control or if they appear to be in the circumstances as minor or very
likely to be fulfilled. This involves the game theory known as mini-max where the alternatives are gridded with a view to
maxiniizing the reward at the same time as minimizing the risk, Size and certainty does matter.

6  Although the interests of the debtor and purchaser are also relevant, on a sale of assets, the receiver's primary concern
is to proteet the interests of the debtor's creditors, Where the debtor cannot meet statutory solvency requirements, then
in accord with the Plimsoll line philosophy, the shareholders are not entitled to receive payments in priority or partial
privrity to the creditors. Shareholders are not creditors and in a liquidation, shareholders rank below the creditors. See
Royal Bank v. Soundair at p- 12 and Re Central Capital Corp. (1996), 38 C.B.R. (3d) 1 (OnL. C.A) at pp.31-41 (per
Weiler, J.A.) and pp. 50-53 (Laskin, IA).

7 Provided a receiver has acted reasonably, prudently and not arbitrarily, a court should not sit as in an appeal from
a receiver's decision, reviewed in detail every element of the procedure by which the receiver made the decision (so long
as that procedure fits with the authorized process specified by the court if a specific order to that affect has been issucd).
To do so would be futile and duplicative. It would emasculate the role of the receiver and make it almost inevitable that
the l'umlI negotiation of every sale would take place on the motion for approval, 9&1 Royal {Srmk 1. Sounduair at p. 14 and
Crown Trust (':] v. Rosenherg at p. 109, !

by Unsuccessful bidders have no standing to challenge a receiver's motion to approve the sale to another candidate.
They have no legul or proprietary right as technically they are not affected by the order. They have no interest in the
fundamental question of whether the court's approval is in the best interest of the parties directly involved. See Cronn
Trust Co. v. Rosenberg at pp 114-119 and British Colrunbia Development Coip. v Spun Cast Industries Lid (1977), 26
CBR.(NS.)28(BC.S.C Pp. 30-31. The corollury of this is that no w etght should be given to the support offered
by & creditor grar creditor as to its olfer to purchuse the assets,

9 Irappears to me that on first blush the Recenver here conducted itself approprately inall regards as o the foregome
concerns Hlowever, before confirming that interim conclusion. 1 will ke into account the ohisetinns of Broglan und
Cangene as they have shochorned muo this approval motton, 1 note that Shye and Cangene are substantial creditors
of Tlval and this imdebtedness preceded the receivership: Bioglin has acquired by assignment sinee the recenership a
relatis els modest debt ol approsinutels S40.000

10 On Seprember 28 1999, | granted an order with respect 1o the sale process from thereon in. In para. 3 of the order
there s referance to October 8. 1999 but it appears tome that this is obviously an error and should be the same October 6,
1999 s 1 para 2 as my endorsement T felt "the deadline should not be 5101y P Friday October 899 hut rather SO0
pane Wednesdus. October 699 " Bioglan had not been s torthcoming as Shye and Cungene and it was the Receiver's
consderad opmion (which I felt was well grounded and therefore aceepted) that the Receiver should negotiate with the
Exclusive Parties us identified to the courtin the Confidential Supplement to the Third Report (with Skye and Cangenc
as namad in the Confidential Supplement) These negotiations were to be with a view to dEempERg to finalizmg with one

ol these two parties an agreement which the Recenver could recommend 1o the court. While perhaps meleguntly phrased

WestiawNext canann
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the deadline of 200 p m on October b, 1999 w s 45 1o the olterers putting forward their best and irrey ocable oller as to
one ormore of the combinations and permutations available Both Cangene and Skye submutted their offers (€ angene
one deal and Skye three independent alternatives - alt four of which were detatled and complex) immediately before the
300 pm. October 6. 1999 time Tt would not seem Lomie that either of them was under o MISHNPression as to what ws
to be accomplished by that ume. [t would be unredsonuble [rom every business angle to expect that the Receiver would
hase 1o rather mmstantly choose in minutes and therefore without the benefit of reflection s to w hich of the proposals
would be the best choice tor aceeptance subject to court approsal: the Receiver was merely stating the abyvious in para

L0 ol its Confidential Supplement to the Fourth Report. Para. 31 should not be mterpreted as completely boxing in the
Receiver: the Receiver could reject all three Skye offers if it felt that appropriate. The Receiver must have 4 reasonable
period to doits analysis and it did (with the intervening Thanksgiving weekend) by October 13,1999, In my view. it is
reasonable and obvious in the context of the recei ership and the various proceedings before this court that the finalizing
ol the agreement by 5:00 p.m. October 6, 1999 did not mean that the Receiver had to select its choice and execute (in the
sense of "sign") the agreement by that deadline. Rather the reasonable interpretation of that deadline is as sot out above.
Bioglan, not being one of the selected and authorized Exclusive Parties did not, of course, present any offer. It had not
got over the September 21, 1999 hurdle as 4 result of the Receiver's reasonable analysis of its proposal before that date.
The September 28, 1999 order, authorized and directed the Receiver to go with the two parties which looked as if they
were the best bets as candidates to come up with the most favourable deal. As for the question of "realizing the superior
value inherent in the respective Exclusive Partics' offers”. when viewed in context brings into play the aforesaid concerns
about creditors having priority over shareholders and that in a liquidation the creditors must be paid in full before any
return to the shareholders can be considered. It was possible that the exclusive parties or one of them may have made
an offer which would have discharged all debts and in an "attached” share deal offered something to the sharcholders,
especially in light of the significant tax losses in Hyal. That did not happen. No one could foree the Exclusive Parties to
make such a favourable offer if they chose not o, The Receiver operated properly in selecting the Skye C Plan as the most
appropriate one in light of the short fall in the total debts. I note that a share deal over and aboyve the Skye C Plan has
not been ruled out for future negotiations as such would not be in conflict with that recommended deal and if structured
appropriately. Bioglan in my view has in essence voluntarily exited the ra[:c and notwithstanding that it could have made

a further (and|better) offer even in light of the September 28. 1999 order it chosg not to attempt to re-enter the race,

11 I ' would also note that in the fact situation of this case where Skye is such a substantial creditor of Hyal that
the S1 million letter of eredit it proposes as 4 full indemmity as to any applicable clawback appears reasonable in the
circumstances as what we are truly looking at is this indemnity to protect the minority creditors. Thus Skye's substantial
creditor position in essence supplements the letter of eredit amount (or substitutes [or a part of the full portion).

12 It 1s obvious that it would only have been appropriate for the Receiver to have gone back to the well (and
cansissed Bioglan) il none of the offers from the Exclusive Parties had been dcceptuble. Howeser the Skye Plan C one
Wits aeceplable and has been recommended by the Recener for ippraval by this court

L3 As for Cangene. it has submitted that the Recener s misunderstond one of its conditions Loote that the Recenor
noted that it felt that Cangene may have niade an errarin too hastily composing its offer. Howaver. the ¢ ungene oller had

other unaceeptable conditions w hich would prevent it on the Recenver's analysis from being the Recener's first choice

4 IThen Cangene submitted that the Recerver erred in not revealing the Nadler letter which threatened a claim
[or damuges mcertain circumstanees Clearly it would have been preferable for the Recerver to have made complete
disclosure of such a significant contingent liability . Flowever. it seems to me that € dngene can scarcely elam that 16 was
drsadyantaged since it was prev wusly directly informed by Mr. Nadler as counsal for Skye of their counterclaim There
being no material prejudice to Cangene, Fdo not see that this results in the Recetver husving blotted iis copy hook so badl
ds o Lant the process so that it s irretrievahly Tawed

15 I therefore <o ne impediment. and EYEry Tebon. o approve the Skye Plan C daal and | understand that.
notwithstanding the (interim) negative news from the United States FDA process. Skye is prepared o close lorthwith
The Recenver's recommendation as to the Skye Plan C is accepted and 1 approve that transaction,
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16 I does nol appear that the other aspects of the moton were intended 1o be deali with on the W
20, 1999 hearing date They should be reschaduled wt a comvenient date

L7 Order o issue accordingly

ednesdas. Octaber

Vogton wivpieed
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Ieadnote

Receivers — Sale of debtor's assets — Approval by court — Court discussing obligations in determining whether to approve
sale.

On a motion by a court appointed receiver and manager to approve the sale of certain properties, the duties of the court are
to consider: whether the receiver has made a sufficient effort to get the best price and ensure he has not acted improvidently;
the interests of all parties: the efficacy and integrity of the process by which offers have been obtained: and whether there has
been unfairness in the working out of the process.

The court has the power and responsibility to disregard the recommendation of the receiver and to approve another offer or
offers. On the other hand. the court ought not to enter into the market place or sit as on appeal from the decision of the receiver,
reviewing in minute detail every element of the process by which his decision has been reached. Furthermore, the court ougr\n
not to embark on a process analogous to the trial ol'al:laim by| an unsuccessful bidder for something in the nature of specific
performance or proceed against the recommendations of its receiver except in special circumstances or where the necessity and
propricty of doing so are plain. It is only in exceptional circumstances that a court will intervene and proceed contrary to the
receiver's recommendations if satisfied that the receiver has acted reasonably, prudently and fairly. and not arbitrarily.

It is necessary to keep in mind not only the function of the court but the function of the receiver. The receiver is selected and
appointed having regard for experience and expertise in the duties v hich are imvolved. It is the function of the receiver to conduct
negotiations and 1o assess the practical business aspects of the problems involved in the disposition of the assets. However. the
court is not to apply an automatic stamp of approval to the decision of the receiver The court has power to come to a different
decision and a diseretion to exercise which must be exercised judicially

The courts have recognized that they are not making a decision in a vacuum: that they are concertied with the process not only
as it affects the case at bar. but as it stands to affect situations of a similar nature in the future: The delicate balance of competing
interests is relesant and material

tuderson J., (orally):

I This is a motion to approve the sale of certain properties. the subject-matter of the action in which the motion 15 brouzhi
[he mosing parts is the receiver and manager appointed by the court The respondents are parties to the action. The properties
are of considerable value and the motion. therefore. is one of some importance to the receiver and t the parties The events
giving rise to the action have a measure of local notoriety. but those colourful happenings have no direct bearing on the matters
which 1 must resolve The disposition of the motion may be of some general interest of a legal nature mvolving asat does a
consideration of the nature of the function to be discharged by the court upon such a motion. and also of the nature and extent
of the duties of a court-appointed receiver
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2 \ briet chronologrcal narrativ e of facts which are not in dispute and of the history of the proceadings will be useful

bachzround In February of 1983 an order was made by the Associate Chief Justice of the Hizh Court appointing ¢ larkson
Gordon Ine as interim receiver and manager of the Cadillac Fairview Properties W here throughout these reasons | say
Clarkson™. T mean Clarkson i its capacity as receiver and manager. and wien | say "Receiver™. | refer to Clarkson in that
ity

3 I July of 1983 an order was made by Catzman 1 with respect to marketing the properties pursuant o a process which has
been designated the "Disposition Strategs * Clarkson implemented the strategy report and the details of that implementation
are in the motion record at pp. 10-15 and from pp. 23-06.

4 Inmanmy eases where portions of the record are painfully familiar to the counsel and participants I propose not to read them
during the course of my reasons. although they will form part of the reasons should they be transeribed.

5 On September 3. 1986. Larco Enterprises submitted four draft letters. The Receiver pursuant to the Disposition Strategy
had received some 200 offers from some 70 odd offerors and after the deadline fixed for such offers an additional 60 odd. On
September 8. 1986. the Larco offers were acknow ledged and certain comments made by the Receiver with respect to them.

6 On September 10th. Larco submitted four sealed bids. Clarkson received in all some 230 odd bids from 76 offerors.

7 OnSeptember 25th. Clarkson selected certain offers. 26 in all by some 14 offerors. and it is those offers that are recommended
for the approval of the court,

8 This motion was launched and the material served on October 10. 1986. The motion was returnable on October 20th.
October 20th and 21st were taken up with some preliminary or interlocutory matters and evidence and argument were heard
for the balance of two weeks.

9 Ofthe offers submitted by Larco. three were rejected and a fourth was extended and held open pending the hearing and
disposition of this motion. Clarkson does not recnml‘l'lL‘l'ldl(l‘li: acgeptance of that offer despite the fact that it produces a higher
return to the Receiver than the aggregate amount of the offers recommended. To ov er-simplify somewhat. Larco is the highest
bidder. The extent of the difference I will discuss in a moment and | will also discuss the reasons advanced by Clarkson for
not recommending it.

10" On the return of the motion Larco moved to be added as an intery enor under rule 13.01. 1 dismissed that application on
the following day. The reasons for that ruling are an appendix to these reasons. [ See App. I [not reproduced])

I On Wednesday., October 27th. Larco presented during the hearing of the mouon an entirels new offer in a still higher
dmount On Thursday. October 23rd. 1 made a ruling that I would not consider that offer My reasons for that ruling are likewise
an appendin to these reasons (See \pp 11 [nor reproduced ). On the argument of the motion ne eriticism was advanced of
any ofthe olters recommeznded by the Receiver The only eritizizm that was adu anzed on behall ol some defendants was that
the Larco bid should have been recommended and in any event should be approsed by the court. The plaintiffs in the action
supported the recommendation of the Receiver

12 Before dealing with the elements of the ensutng dispute. Lurn 1 a consideration of the nature of the motiosn which is

betire me and of the duty ol the court in the disposition of such a motion: The Jduties of the court Feonceme o be the follow g,
and 'do not put them in any order ot priority

L Itis to consider whether the Receis er has made a sufficient effor to zat the best price and has not acted improy idenily

Nuthority for that proposition is to be tound in ajudament o the Alberta Court of Appeal. Salima Investments Ltd. v. Bank
of Montreal et al. (1985), 21 D.L.R. (4th) 473, 65 A.R. 372,41 Alta. LR. (2d) 58 The [D.L R | headnote is of assistance.
as bs the judgment daliverad by Rerans J A and particularly that portion which appears atp. 476, | he questions withwhizh

the court was dealing were similar to those with which T am now concerned

WeastiawNext canapa

|
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Fhe real issue. inour view, 1s the appropriate exercise of the admitied discretion of the court when "lovking to the interests
al all persons concerned”. It certainly does not follow. for example. that the court in an application for approval of a
sale is bound 1o conduct a judicial auetion or even to aceept a hizher last-minute bid  There are. hiowever, binding policy
considerauons In Canada Permanent Trust Co. v. King Art Developments Ltd. et al. (1984), 12 D.L.R. (4th) 161, [1984] 4
W.WR. 587,32 Alta. LR. (2d) 1. we said that receis ers (and masters on toreclosure) should look for new and imaginatiy ¢
ways to get the highest possible price in these cases Sale by tender is not necessarily the best method for a commercial
property which involves also the sale of an ongomng business. 1he receiver here accepted the challenge offered by this
court. and combined a call for tenders with subsequent negatiations. In order to encourage this technique. which we
understand has met with some success. the court should not undermine it. It is undermined by a judicial auction. because
all negotiators must then keep something in resene. Worse. the person who successfully negotintes with the receiver will
suffer a disads antage because his bargain will become known to others,

We think that the proper exercise of judicial discretion in these circumstances should be limited. in the first instance. to an
inquiry whether the receiver has made a sufficient effort to get the best price and not acted improvidently.

Il The court should consider the interests of all parties, plaintiffs and defendants alike.

That is made apparent by the judgment of this court in Ostrander v. Niagara Helicopters Ltd. et al. (1973), 1 O.R. (2d)
281,40 D.L.R. (3d) 161, 19 CBR. (N.S.) 5. although the conclusion appears rather by indirection and as a statement
ohiter to judgment.

I The court must consider the efficacy and integrity of the process by which the offers are obtained.

The first authority which is of assistance in that regard is the judgment of Saunders I. in Re Selkirk (1986), 58 C.B.R.
(N.S.) 245 (Ont. 8.C. Bkey.). There. in dealing with the question of approval. he has this to say in his reasons at p. 246:

creditors of the former bankrupt. A $econdpirhy but important consideration is that the process under which' the s
agreement is arrived at should be consistent with commercial efficacy and integrity.

In dealing with the request for apprLL\'al. thE court has to be concerned primarily with protecting the in!erﬂst orj\
|

In that connection [ adopt the principles stated by Macdonald J.A_ ofthe Noy a Scotia Supreme Court ( Appeal Division)
in Cameron v. Bank of Nova Scotia et al. (1981), 45 N.S.R. (2d) 303 at p. 314, 86 A.PR. 303, 38 C.BR. (N.S) 1
at p. 11 (C.A.). where he said;

In my opinion if the decision of the receiver to enter into an agreement of sale. subject to court approval. with

respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be

setaside simply because a later and hizher bid is made To do so would Iiterally create chaos in the commercial

world and recenvers and purchasers would never be sure they had a binding agreement On the contrary. they

would know thatTher bids could be receiv ed and considered up unnl the appheation foF court approval is heard
this would be an inwlerable situation

While those remarks may has e been made in the contest of a bidding situation rather than a private sale. | consider them to
be equally applicable toa negotiation process leading to a private sale. Where the court is concerned with the disposition of

property. the purpose of appointing a receiver is to have the receiser do the work that the courtwauld otherwise have o do

The submissions on behalf of Leung and the ereditors whi are opposing approval botl down o this that it subsequent
Lo court-appointed receiver making a contract subject to court approval. a higher and better offer is submitted. the court
should not approve what the receiver has done 1 here may be circumstances where the court would give effect to such
a submission It for example. in this case there had been a second offer of « substantially higher amount, then the court
would have o tahe that atter imto consideration in assessing whether the receis er had praperly carried out his function of

endeavouring to obtain the best price for the property. Also. if there were circumstances which indicated a defeet in the

WastlawNext canapa
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sule process as ordered by the court. such as unfairmess 1o & potential purchaser. that might be a reason for withholding
approval of'the sale

\ further authority for that propesition is to be found m Bank of Montreal v. Maitland Seafoods Ltd. et al. (1983), 57
N.S.R. (2d) 20 at p. 23, 46 C.B.R. (N.S.) 75 (N.S.8.C.)

IFany cefficacy is o be given to the tender system. then it requires that . a person. whether insider ¢ ' guarantor. who
obtains full mformation of the amounts of the tender ought not. at the Jast moment. he entitled to make a somewhu
higher offer and obtain the praperty. To permit this would create "chaos in the commercial world™. Not only would
there be uncertainty ... but it could lead to the situation w here there might be no bidders.

IN. The court should consider whether there has been unfairness in the working” out of the process,

The authority for that is the case to which reference was made by Saunders J.. Canteronv. Bank of Nova Scotia et al. (1981),
45N.S.R. (2d) 303, 86 A.PR. 303, 38 CBR. (N.8.) 1. The [C.B.R ] headnote again is useful as is. in this connection. the
language at the concluding portion of the Judgment where this is said:

Misleading a bidder. even unintentionally. by a receiver must always be a sufficient ground for a court to refuse to
approve an agreement of purchase and sale.

That case is also authority. if authority were needed for the proposition that in a proper case the court has the power to
disregard the recommendation of the Receiver and to approve another offer.

I3 Itis with those areas of responsibility in mind that I proceed to deal with the motion. [ have already said that no criticism
is made of the offers which are recommended. Likewise no criticism has been made of the process by which the offers were
obtained.

14 Attention has focused on the different economic returns which it is anticipated would flow from the recomme ded offers
on the one hand and the Larco offef on th bther Depending upon whose data and calculations are acce ted. tl ar difference
may be as high as $7 million odd. or as low as S1 million odd. I do not propose to analy ze the data or the caleulations w hich
have been advanced. because in the view which | take of the matter they are not material.

IS The central issue is whether the court should disregard the recommendations of the Receiver and approve the higher hid,
[ndeed at the end of the day that is the onls real issue. This requires first some review of the reasons advanced by the Receiver
for rejecting or at any rate not recommending the Larco bid This is dealt with in the motion record in the Receiver's report
in para. 38. at pp $1-67 of the record
38 Clarkson did not aceept Enterprises V Offer. and does ot recommend its acceptance and approval by this Courr five
the following reasans.

(arClarkson's concern o maintain the integrity and fairness of the tender picess embodied in the Tnvitation to Tender.
and Clarhson's conviction that the evident stuccess of the marketing and tender process as retlected both in the quantily
and guality of the offers which were receivod was due in large measure to the faith and trust of prospective purchasers
that they would each be aftorded a fair and equal opportunity 1o purchase. have been discussed at lenuth aboye

Clarkson and Cogan were advised on \ugzust 14 1986 by representatives of | nterprises that Futerprises shared those
Sulcerns as a result ot an unsuceesstul tander recently made by Enterprises in respect of certain vther properties. and
particular emphasis was placed by the said representatives of Enterprises on their need to understand the tender rules.
that the rules not be changed. and tha they expected eversone to adhere o such rules

Nevertheless, Clarkson does not believe that Enterprises’ Offer as supplemented by the letters delivered after the Bid

Deadline was i aceeptable form or in aceordance with the rules o the tender process established by and embodied
inthe Inyitation w Tender in that. inter alia.

WastlawNext canaoa
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(11 the above-mentionad mechanism tor determining the price at which Clarkson would be required 1o sell the
Note might be said to have afforded Faterprises the opportunity to change the cash purchase price offered for
the subject Properties. atier the Bid Deadline, although no objection could be raized 1 a change in such cash
purchase price if the percentage to he stipulated by one of the designated financial institutions was determined
by such Tinancial wstitution solels on the basts of objective market interest rate criteria: Clarkson and Fraser &
Beatty. following the Bid Deadline. therefore repeatedly requested confirmation from The Roval Bank of Canada
that the percentage set out in its said letter dated September 15, 1986 was determined by such bank based upon

objective market interest rate criteria alone. but no such con firmation was received by Clarkson

(ii) Enterprises or persons acting on its behalf changed or attempted to change or might have changed. after the
Bid Deadline. material terms and conditions of Enterprises’ Offer: namely

(A) price by means of the Note purchase mechanism:

(B) the financing condition in Enterprises' Sealed Bid referred to in paragraph 34 above was included in
such sealed bid despite repeated statements by Clarkson, Cogan and Fraser & Beatty to representatives of
and to the solicitors for Enterprises prior to the Bid Deadline that this would represent a serious negative
feature of any offer submitted: by letter dated September 18, 1986 from Enterprises’ solicitors addressed to
Clarkson (a copy of which is annexed hereto as Schedule H (Appendix HI [not reproduced)) and received
by Clarkson the following day. nine day s after the Bid Deadline. this condition was purportedly waived:;

(C) as mentioned in paragraph 36 ahove. Clarkson did not receive, on or before September 17. 1986.
the purchase undertaking from one of the designated financial institutions in accordance with Enterprises'
Sealed Bid. and in lieu thereof the solicitors for Enterprises. by means of the aforesaid letter dated September
18, 1986. a copy of which is annexed hereto as Schedule H. purported 1o amend Enterprises' Offer to provide
that Enterprises would cause the Note to be purchased on closing "on the same terms and conditions as
cnnt*mplatcd'in [Sealed Bid Schedule 3] paragraph 8"

(D) Clarkson and Eraser & Beatty had indicated to Enterprises and its solicitors following the Bid
Deadline that Clarkson had difficulty in properly evaluating Enterprises’ Offer until it knew what mortgages
Enterprises intended to require be discharged. While the amount payable by Enterprises would increase
dollar for dollar for each dollar spent to obtain a mortgage discharze, the effect of the aforesaid Note
purchase mechanism would be to satisfv such amount tincluding dollars expended o obtain morteage
discharaes) at 812 cents per dollar, Fraser & Beatty therefore ashed Enterprises’ solicitors to confirm in
writing to Clarkson what mortgages Enterprises’ solicitors beliey ed Enterprises was entitled 1o request a
discharge or under the terms of Enterprises’ Offer, it being a fair assumption that a request for a discharge
olas many mortgages as possible would be feceiy od by Clarkson given the atoresaid discount achies cd b
means of the Note purchase mechanism Instead. by leter dated September 21 1986, a copy of which is
annesed hereto as Scheduale It Appendiy I\ [not reproduced ) Enterprises’ sohcitors purported 1o further
amend Enterprises’ Offer in this regard. and

tkrnowwithstanding the clear provisions of the I itation to Tender. as late as September 17, 1986 and azain
o September 18, 1986 a representatiy of Enterprises requested that Clarkson agree o pegotiate areduction
i the amount of the required deposits. which request was denied. and then requested that Clarkson agree
to a reduction in the amount of the further deposit to be provided within 2 day s el acceptance of any otter,
which further request was also denied by Clark son.

() despite repeated requests by Clarkson and Fraser & Beatty foran explanation of the commercial reason for the use
ol the Note purchase mechanism (which on ity fuce only serves to reduce the purchiase price for the subject Properties
from a high nominal value to a lower real valuel. in the view of € Tarkson and Fraser & Beatty no clear and consistent
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ressons were given Accordingly. a swritten explanaton was requested and a reason was ared i the letter anneved

hereto as Schedule 1 but Clarkson did not and does not regard the explanations received as sal Isfactory

i¢) Clarkson was concerned and remains concerned. particularly given the history of the suhject Properties and the
antention they has e attracted in federal. provineial and mutierpal political circles and with the tenants thereof and those
representing such tenants. with the appearance of the praposed transaction in the minds of the tenants, the media. the
paliticians and the public atlarge. some of whom might be expected to question seriously whether the inflated nominal
purchase price was being used 1o raise mortzage money without adequate security. or 1o lay the sroundwork for an
apphication for an excessive rent increase. In the absence of definitive evidence to the contrary. Clarkson belicyves
that this aspect raises perceptible risks of intervention of some kind which might imperil a successful closing of the
proposed transaction with Enterprises:

(d) as was mentioned above, Enterprises failed to cause the Note purchase undertaking from Citibank to be delivered
to Clarkson on or before September 17, 1986 as provided in Enterprises’ Sealed Bid, and Clarkson was concerned
and remains concerned with the acceptance of any offer in respect of which the offeror, before Clarkson has even had
a reasonable opportunity to accept the same. has already failed to perform a material term thereof: and

(e) Clarkson was not satisfied, notwithstanding all of the foregoing, that Enterprises' Offer was capable of acceptance,

and believed that certain aspects thereof would have to be successfully negotiated prior to any such acceptance,
including in particular;

(i) the waiver of the financing condition which. as noted above. was purportedly effected by letter dated
September 18. 1986 from Enterprises' solicitors addressed to Clarkson despite the relevant provisions of
Enterprises' Offer in respect of amendments and despite the statement of Enterprises' solicitors. with which Fraser
& Beatty agreed. in a telephone conversation between such solicitors that this and any other matter pertaining
to the terms of Enterprises’ Offer should be in the name of and exccuted by Enterprises;

(ii) the substitution of Enterprises’ agreement to cause the Note to be puL-chascd on closing "on the same terms and
conditions as contemplated in paragraph 8", which again was purportedly effected by the letter dated September
18. 1986 and therefore suffered from the same difficulties as the purported waiver plus the additional difficulty
that it is unclear what such "same terms and conditions" are: in Clarkson's view, it is totally unsatisfactory for
a transaction of this magnitude. which contemplates an unsecured note in the order of $375,000.000. to hinge
on such vague and uncertain wording:

(i) in connection with the aforesaid purchase of the Note on closmg. reference was made in paragraph 34 above
to the provision in Enterprises’ Sealed Bid that the Note was to be purchased "at the closing at the said [price|
as part of the escrow arrangements herein provided”. but in view of the uncertainty as to the intent and effect of

these words. clarification would be required o ensure thai there was no misunderstanding i this respect: and

(v 1 the amendment 1o EFaterprises’ Offer purportedly effected by the aforesaid letter dated September 21, 1986
lrom Enterprises’ soliciiors addressed o Clarkson in respect of the mortgages 1o be discharged on closing and
the effect thereof an the ultimate purchase price realized by Clarkson. which at the very least sufiers from the
same difficultios as the aforesaid purported waiver

\part altogether from its concern to mainwin the integrity and fairness of the ender provess. Clarkson concluded that.
even if it were prepared o attempt such nezatiations in an effort o put Foterprises’ Otfer into acceptable form. the time
constraints imposed by the tender rules and the fact that all offers would expire on September 23 1986 and the ditficulties
encotntered m resolying outstanding questions o date raised a serious question as 1o the suceesstul outcome of such
negotiations In view of the rishs 1o the entire sales process if that had happened. Clarkson decided not to attempt such
Aegutidiions but w aceept the offers in hand that were capable ol aceeptance as they stood.
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16 Fhe motion was brought on in the usual Way oma written report of the Receiver signed by Mr SR Shavor. a vice-
president of Clarkson. and unsworn,

17 Counsel for the Receiver submitted at the apening of the motion that 1or reasons pertaning to the importance of the marter
and dts publiv interest. he proposed 1o lead the ey idence Al N Shaver v vy although it is something of an evception in
the disposition ol a motion of this kind. | acceded to that submission. I confess to hay ing had moments during the subsequent
proceedings when [ duubted the wisdom of that decision. The inevitable result was that evidence was called by the defendants
who were advancing a different position. and a considerable amount of time was spent. Notwithstanding my doubts. | think
that for the reasons advanced by the Receiver. and because an element of catharsis is involved, perhaps the hearing of viva voee
evidence was appropriate in all the circumstances.

I8 I have made references to the Disposition Strategy Report which lay behind the negotiations which produced the offers
which are now before the court for consideration. Itis a voluminous and detailed document comprising, without its various
appendices and schedules. some 9§ pages. It was pursuant to that strategy report that the order of Catzman J. in July of this year
set in motion the sequence of events leading to the report and motion which are now before me.

19 Throughout that sequence of events. the Receiver has had the benefit and assistance of the advice of eminent solicitors
and counsel and of an eminent real estate consultant appointed for the purpose.

20 In the motion which is before me some 15 counsel appeared at various times, eight for most of the time. representing
various interests. The evidence consumed seven full days and final areument a further day. Most of the principal participants
in the sequence of events made their appearance in the witness-box. The ponderous chain of happenings which followed the
order of Catzman J. and culminating in the motion and the nature and extent of that motion are both matters of consequence
to which I will refer subsequently.

21 Events were set in train by a letter written by Clarkson to potential purchasers which is dated July 28, 1986. It is found

in ‘he l!ll)li(.?ﬁ record at p. 124:
|

On July 25,1986 Mr. Justice Catzman approved the final stages of the disposition process which include the following:

I. A negotiation stage culminating on September 3, 1986 with an offer as between the Interim Receiver and Manager
and prospective purchasers wherein all terms and conditions respecting the transaction. exclusiye of the final offering
price, are settled ("Approved Offers”).

2. After the Approved Ofters are settled prospective purchasers wishing to bid on individual Properties. groups of
Praperties or all of the Properties are directed to forw ard Sealed Bids w the Office of the Registrar of the Supreme
Court of Ontario addressed to the Interim Receiver and \ lanager. The Sealed Bids must be submitted to the Registrar
onorby 300 pm: Seprember 10, 1986 (Bid Deadline Datg)

3After reviewing and anals zing the Seuled Bids. in content with the Approved Offers. bidders will be notified
whether or not their offers are dceepted within 15 days of the Bid Deadline Date

4 The Standard Form of Offer and the Invitation to lender stipulate that offerors must submit with their Sealed Bids
deposits amounting 1o the wreater of $100.000 op > ! "o of the price offered in the Sealed Bid in the form of a

certified chieque or bank drafi

For greater certainty and clarity we request that you carefully review the Invitation o Tender. Scaled Bid furm and Standard
Fomm oF Offer in order that all aspects of the above outlined disposition process are understood and. more importantly,

closely adhered 1 so that no one is disads antaged throughout this process
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Mz urge each of v ou to cony epe meetings with us at the earliest possible date to ensure that a

Fof's our queries and concerns
are adequately addressed. These meetings should assist you in preparing and submitting an Approved Offer on or by

September 3, 1986 To this end. we have prepared all of the schedule for each Property to be affised to the offer s including

fnancial intormation and rent rolls as of June 30 and July 1. 1986 respectively

There will be one and only one opportunity o hid. Because of the nature of the process. prospective purchasers will be
automatically encouraged to submit their highest and hest offers. Please be cognizant of the fact that all offers will be
evaluated on a "cash equivalent” basis to ensure a fair and equitable evaluation process

A prospective purchaser's chance to be the successful bidder will be enhanced relative to another purchaser. assuming
equal "cash equivalent” offers are received. it

1. the Approved Offer contains fewer onerous and time consuming conditions.

2. the prospective purchaser establishes his "credit worthiness”. This aspect can best be established if conclusive third
party evidence of the purchaser's ability to arrange the necessary financing to close the transaction is provided: and

3. Property inspections are completed in advance of the final Bid Deadline Date, September 10, 1986,

22 The invitation to tender is an exhibit on these proceedings. Again, its contents are material. I do not intend to read them

but they will be included in the reasons. (See App. V [not reproduced])

2;i

I said when referring to the portion of the report which set out the reasons by the Receiver for not recommending the
Larco offer that I did not propose to deal in detail with each of the points raised. The objections upon which emphasis was
particularly placed were the follow ing:

I the use of the promissory note and the related problems of the discount rate and the sale and purchase of that note:

l

| 2. the inclusion in the sealed bid of a financing condition L.'hich th not been provided in Larco's formal offer:

3. the identification and amount of the mortzages which Larco would require to be discharged upon closing. and
4 relating to the financing condition. the ultimate waiver of that condition,

24 The uncontentious history of the Larco offer is that prior to its being made there was a meeting in August of 1986
attended by representatives of Larco and representatives of Clarkson when the prospective offering and bidding procedure were
discussed

23 On September 3rd offers were submitted. On September 8th Clarkson replied in writing with certain comments.
Batween September 3rd and September 9th there were maetings and telephone comversations between the representatives of
Lareo amd representatises of the Recener On Seprember Lth there were consultations and there was a subsequent exchange
ab correspondence. When the final decision of the Receiver was announced September 25th the Larco offers were not
recommended

26 Uhave already indicated that the difference hetween the competing ofters figured largely in the hearing and blow -hs -
blow accounts were given by the various participants of the exchanges between representatives of Larco and representatives
ol the Receiver. These exchanges must be explared o some estent. though not with the attention o detail which they received
during the hearing

27 Bdo ot intend to deal seranm with each of the Receis er's objections as was done by counsel for the defendants, Cireen
Boor and Walton. and 1 teust that he will not foel that his argument was shghted or not considered because 1 do not do s |
dontend to mention some of the major points



1688 CarswallOnt 235 22 C PC (24) 131 38DLR {dth) 526 60O R (2d) B7

28 Fhe fiest of those was the note mechanism In the preliminany discussions between representatives of Larco and the
Receiver there had been some mention of the use of a note or debenture to finance a portion of the price 1 think nothing
turns on the contents of those precise discussions, The actual mechanism was not fully disclosed until the bid deadline and the
submission of the scaled hid

29 Tvis appropriate | think to consider that. in the offer hich was submitted on September 3nd, para. 3 dealing with pay ment,
after setting out provisions with respect ta depositand the taking back ofmortgages, concluded with the follow ing subparagraph:

30 And the balance of the price for the Properties shall be paid subject to adjustments to the Interim Receiver on the Escrow
Closing by certificd cheque or bank draft payable to the Interim Receiver drawn on or by a Canadian chartered bank or by
another Canadian financial institution acceptable to the Interim Receiver.

31 When the sealed bid was submitted the note mechanism, a phrase which [ shall adopt although it is not in all respects

a happy one. was in the form which appears at p. 136 of the record. this by way of amendment to the offer to which T have
just referred:

8. Paragraph 3 of the Form of Offer shall be amended by adding thereto the following paragraphs:

The balance of the price referred to in paragraph 3 of the Form of Offer shall be paid by Offeror to the Interim Receiver
by Offeror's delivering to the Interim Receiver a promissory note ("Citibank Guaranteed Note") in that amount. which
note shall be unsecured by any, charge against the Properties. but which shall be absolutely and unconditionally
guaranteed by one of Citibank Canada. Royal Bank of Canada or another financial institution reasonably acceptable
to the Interim Receiver (which financial institution is herein referred to as "Citibank"). The said promissory note shall
require equal monthly payments of principal and interest sufficient to fully amortize the said sum at the ratc 0f'8.222%
per annum over a term of thirty (30) vears. Offeror shall arrange a conventional mortgage loan with Citibank or its
designee (which party is herein called ("Lender") which shall be secured by a charge against the Properties which shall
be subject and subordinate in all respects to the existing loans which are assumed by Offeror on the date of Closing.

The Interim Receiver shall sell the Citibank Guaranteed Note on the date of Closing to Lender for cash purchase price
determined as follows:

on or before Monday, September 15th Citibank shall report in writing ta the Interim Receiver stating the cash price
(the "Cash Purchase Price") for the Citibank Guaranteed Note as of Wednesday, September 10, 1986, On or before
Wednesday. September 17, 1986 the Interim Receiver shall haye received in form satisfactory to Interim Receiver
acting reasonably an undertaking from Citibank to purchase or cause to be purchased the Citibank Guaranteed Note
avthe Closing at the said Cash Purchase Price as partotthe escrow wrangements herein provided, subject only 1o the
acceptance of this Offer and such reasonable warranties and representations from the Interim Recefyer that he las not
encumbered or aceeptad pay ment on the said note as Citibank may require. Any such sale of the Citibank Guaranteed
Note by the Interim Receiser will be on a nonrecourse basis

Any Court approval of this Agreement o be effective and acceptable to the Offeror shall also inelude approval of the sale
by the Interim Receiver of the Citibank Guaranteed Note as herein provided
33 The concerns ol the Receiver to which this dapect of the ransaction gave rise ure set out. as 1 have indicated. in para
I8 of the report. It was. | think it is fair o say. a complicated mechanism and had some elements of novelts Inits very nature
it gave rise to guestions. particularly perhaps having resard for the history of these praperties in the recent past. It gave rise
Lo questions as to the reasons for its use and also as to 11s possible effect on the price In my view. the questions rused by the

Receiver were reasonable questions and they were not answered promptls, frankly or fulls

33 Ihe position of Larco. i part made explicitand in part to he ferred from conduct and from the et idence. was that

this was largely none of the Receiver's husiness. Larco was perfectly entitled 1o take that position | should say by way of
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digression that it m any pravious ruling or in these reasons | appear to he erivteal of what was done by Larco. it is within the
limited framework of the process with which [ am conceried and not otherwise. Larco is not a charitable organization. It is a
commercial corporation enutled. within the limits of the law. fo carry onits commercial affaies as those having the charge of
those affairs deem appropriate. Bat if in some respectstt produced ads erse reactions in the Receiver. and adverse consequUences

for the reception of its ofter. 1t cannot be heard 1o complain

34 The next contentions item 1o whicly | propose to make reference was what has heen called in the evidence the "Financing
Condition™. This was not part of the draft offer but was contained in the sealed bid and was set out in the following terms by
way of amendment to that offer:

Notwithstanding any other provision of this Offer. the obligation of the Offeror to proceed with this transaction shall
be conditional upon the Offeror's obtaining written commitments. reasonably acceptable to Offeror, for the Citibank
Guaranteed Note and the conventional mortgage loan from the Lender no later than twenty (20 days after Acceptance
of this Offer. If Offeror does not obtain the written commitments from Citibank and the Lender within the time period of
twenty (20) days. Offeror may terminate this Agreement. in which case. the Interim Receiver shall return the deposits and
interest thereon to Offeror promptly following demand.

35 Inmy view, such a provision given the mechanism and procedure, the pracess which was being followed. ought to have
been part of the Larco offer and subject to negotiation at the proper time and not at the |1th hour.

36 The evidence of Mr. Shiraz Lalji was to the effect that he considered the offer as merely a format for the transaction
and that the real substance was to be in the sealed bid. He also testified that he had been led to believe that conditional offers
would be at no disadvantage. [ find it difficult to accept that evidence. The financing condition was a provision so material
and of such obvious advantage to the purchaser and a commensurate disadvantage to the vendor that it went to the very root
of the transaction. Indeed, as the apprehension of the Receiver indicated, it converted what purported to be an offer into what
was in substance an option. I shall have to discuss further in a moment the reasons that I cannot accept Mr. Lalji's evidence in
that regard. | can only say for the present that if he entertained the view which he expressed with respect to the form of offer it
was a mistaken view and should have been recognized as mistaken having regard particularly for the form of the invitation to
tender and of the converting letter with which that invitation went out. W hether this deferral of a term so critical was deliberate
or inadvertent. I need express no conclusion. It operated. however. to the detriment of Larco in the consideration of its offer
by the Receiver.

37 Eventually it was recognised by Larco that the financing condition was likels to be seriously prejudicial. if not fatal. Steps
were setin train to address its removal. That removal entailed a financial cost and risk to Larco which it had sought to avoid
Approval of its board of directors was required and that approval was ohtained carly on the moming of September 18th. 10
days afier the bid deadline. Written confirmation of that waiver is found i scho 8 tothe report.at p 179, i 4 letter from Messrs
Weir & Foulds. Solicitors to Clarkson Gordon Ine. which say s after some reference of a preliminan nature 1o the sealed bids

"Our client has instructed us to waive. and we hercby waive. the beneiit of paragraph 10 to Schedule 3.

38 The evidence indicated that Mr. Carthy apparently wanted some assurances trom Larco belure w riting that letter. an
apprehension which is not difficult to understand  The Receiver has taken the position that the waiver should have come direct
from Larco and not from its solicitors. 1 do not propose o determine as o matter of law whether the purported waiver was
effectual or not. although inyited in argument to do so. [ do not consider it any necessan part ol my function on this mation
What is t be considerad is the reaction of the Receiver

Y9 Inatransaction of such magnitude and pertaming v a condition so material. I do not consider it in any w as unreasonable
that the Receiver looked upon it as one of the unfavourahle clements which ultimately tpped the scales agamst the Larco hid
Sualicitors. of course. have certain general and accepted authority to bind their clients: But the annals of law are not w anting
in cases where the authority and its exercise have become a topic of litigation. And there is a manim well-known amonz
busimessmen that no one wants to buy a lawsuit All of this dealing with the form of the waiver | say. without any reflection

upon or lack of respect for the eminently capable and reliahle firm of solicitors who offered it
| | o
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4l I'turn now 1o the question of the mortgages to he discharsed which proved o be a bone of contention: I view of the

Jda

mechanism of the promissory note, which was to be sold at a discount. it was essential for the Receis or to hnow the mortgay
t be discharged in order to know the real price. The final pesition of Larco in this regard is contamed in a letrer dated September
2t from Weir & Foulds which is contained at p 181 of the record

4. Assumed Mortaages

By letter dated September 16. 1986. provided you with a letier explaining the "Fstimated Assumed Loans” in connection
with 's bids. As you may know. we have not had the opportunity to fully review all of the existing mortgages which affect
the properties and make a final decision as to which existing mortgages will be assumed at closing by hereby asrees that
the "Reconciled Contract Price” set forth in 's letter for each of 's bids shall be the exact cash equivalent price which the
Receiver shall receive at closing from . For example. if the actual assumed mortgages are less than the amount stated by in
his letter, the shortfall shall be paid by in cash at closing in order to maintain the "Reconciled Contract Price” as stated in's
letter. On the other hand, if the actual assumed mortgages are more than the amount stated by in his letter. the "Face Value
of Vendor Note at Closing" will be adjusted downward in such a manner as to maintain the stated "Reconciled Contract
Price” as stated by in his letter.

If further clarifications of the offers are required. please advise the undersigned.

41 Itdoes not respond in exactly the terms in which the Receiver had put its inquiries but instead provided a mechanism for
possible adjustment with respect to the mortgages assumed. Again. [ do not propose to consider whether this was a satisfactony
response or not. It was another complication, another blemish on the Larco offer. another factor which the Receiver not
unreasonably considered to be adverse and to weigh against approval.

42 There is a further matter dealing with the utilization of the note. As I have indicated. the precise mechanism made its
appearance in the sealed bid and I have already read the relevant paragraph. I do not propose to review all of the evidence.
which was considerable, bearing on this topic. It is sufficient to say that the final solution unilaterally proposed by Larco is as
found in the record at p. 179 in the letter from Weir & Foulds of September [8th to which I have already referred in another
context. The concluding paragraph of that letter reads:

Enterprises Inc. hereby agrees to cause the Citibank Guaranteed Note to be purchased on closing on the same terms and
conditions as contemplated in paragraph 8

Noreference is made to the Royal Bank who at one time had been proposed as a potential purchaser or o any other purchaser.
The covenant of Larco has been substituted for that of Citibank. and as 1 have indicated. no purchaser has been provided or

even proposed

43 Tvis the position of Tarco. as put in argument and in evidence, that from a commercial standpoingt the purchase ol the note
became irrelevant once Larco had demonstrated eredit capaciny adequate for the transaction, as it did by a lewer from Citibank
dated September 9th, Lareo was then. it is saud. in the same position as other tenderers. oblized to pay on closing or otherw ise
mahe vood Tgnoring any frailties which may be inherent in that argument. it is undeniable that it did not put the Receiver in

the position which it had eriginally been proposed of having a hank liable to make good

41 It has been submitted by counsel supporting the Lareo ofter that the requirement lor a purchaser of the note had been
waived by the Receiver. Again, | do not propose to dispose of waiver or estappel as matters of faw. [ reter w the episade as vet

anather problem for the Receiver and its counsel and a problem which militated against the Larco ofter

43 In outhning initially the obligations of the court on a mation of this kind. 1 adserted 1o the question of whether the
Receiver has in any way misled a bidder. 1t is clear that it s bidder has been misled that may constitute a circumstuance upon

which the court will intervene upon the mouon for approval [hough it was not passed in arsument. there was clear mdication
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55 By letter dated October 16, 1986 Larco offered 1o purchase the outstanding shares in Maystield for net book value. an
offer conditional upon appros al of the Larco offer by the court It the offers recommended by the Receiver are approyed. there
appears o be no certainty and perhiaps not even any probability of the continued viability of May sfiald

6 Inasecondary submis<ion counsel for Magstield ashed that it an order were made as sutght by the Receiy er. that that

order should be stayed for some period of time o enable May sfield o negotiate with the purchaser

37 | observe b looking at the clock that | haye been going for something well over an hour at the moment. and | regret to

tell everyone that T am not finished yet I propose to take 10 minutes for my benefit and perhaps for vours as well,
38 [Court recessed 11.07 am. and resumed 119 am.|
39 I propose now to express some factual conclusions with respect to the matter,

60 The Larco offer is the highest bid. The difference between it and the recommended offers is substantial in absolute amount
but not material in proportion or relation to the over-all amounts involved in the transaction. The difference is not such as to
create any inference that the Disposition Strategy and its application by the Receiver was inadequate or unsuccessful. Indeed
my conclusion would be quite to the contrary. Larco was not misled or unfairly treated by the Receiver in any material regard,
The Larco offer was presented in a form and negotiated in a manner which gave the Receiver legitimate and reasonable cause
for concern as to the advisability of accepting it.

61 Nr Zimmerman very fairly conceded in his evidence that probably none of those causes was in itsell fatal, I think that
probably is so. They were. however. considered cumulatively by the Receiver and it was in my view legitimate and reasonable
to do so.

62 In essence the position of the Receiver was this: having before it the Larco offer with the concerns about it which it
entertained, having before it the offers which it now recommends which occasioned no such concerns. considering that in relative
terms the difference in return was not n1ate+ial, the Refeeiver elected to recomnfend the somew hat lower offers thh were rJot
attended by troublesome concerns against the higher one which was. In my view the Receiver acted reasonably in doing so.

63 Unfortunately, that is not the end of the matter. The question remains in the light of the factual conclusions which I have
reached and expressed. how should my diseretion be exercised in the final result? Perhaps it is useful to review very briefly
the propositions gov erning the duties of the court which | outlined earlier in my reasons. I must consider whether the Receiyer
has made a sufficient effort to get the best price and has not acted improperly. 1 must consider the interests of all parties to the
action. plaintiffs and defendants alike. | must consider the efficacy and the integrity of the process by which the offers w are
obtained. [ should consider whethor there has been any unfairness in the w orking out of the process and in a proper case 1 have

the power and the responsibility o disregard the recommendation of the Receiy er and to appros ¢ another offer ar oflers

fi! Fhose propositions 1 hae PUL B pusitis 2 terms. 1 think some help in measuring the ambit of e court's diserenion is
to e had from putting certain negative prapositions which are not so explicit in the cases but which I think are fairly to he
inferred from them,

65 The court ought not to enter into the market-place, In this case it ought not to become involved in the implementation
of the Disposition Strategy and the attendant negotiations. [he court ought not to sit as on appeal from the decision of the
Recciver, reviewing in minute detail every element of the process by which the decision is reached. To do so would be a futile
and duplicitous exercise. The court ought not to embark on a process analogous o the trial of a claim by an unsuecesstul bidder
for something in the nature of specific performance. The court should not proceed against the recommendations of its Receiver
exeeptin special circumstances and where the feeessity and propriety of duing so are plain. Any other rule or approach would
emasculate the role of the Receiver and make it almost inevitable that the final negotiation of every sale would take place on
the motion for approval.

WestlanwNext canapn
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Oh T all of this it 15 necessary o keep i mind not only the function of the court but the function of the Receiver. 1he
Receiveris selected and appointed having regard for experience and expertise in the duties which are involved. 1t is the function
ol the Recemer to conduet nezotiations and to assess the practical business dspects of the problems imvalved in e disposition

ol the assets

67 T put the alternatiy e positions briefly they are these. The submission on behalf of the Receiver is that if the conclusion
is that it has acted reasonably and farely. and 1 would add not arbitrarily. in the best interests of the parties. [ should make the
order ashed

68 The submission of the objecting defendants reduced to its narrowest compass is along these lines. The Larco offer is
or could by terms of the court's order be made legally susceptible of acceptance. It will produce the most money and it should
be approved.

69 Itis clear that to accede to the Recei er's submission will probably result in a lower return to the estate. | say "probably "
because there are no certainties in this life except the classic ones often referred to. The approval of the recommended offer will
clearly and plainly be detrimental to the position of May sfield.

70 Reviewing these positions I have concluded that to accede to the position advanced by the defendants involyes ignoring
orat any rate acting contrary to the recommendation of the Receiver appointed by the court. It would involve me in making
what is essentially a business decision. though one with some legal components: A decision of which the consequences are
not in all respects predictable.

71 Tamnot. as [ said earlier. deciding an action for breach of contract or trying a claim for specific performance. It is because
of that view that I have not responded in these reasons to all of the legal arguments advanced with much force and clarity by
Mr. Falby. In my view of the function which | must discharge the decision of such technical legal matters is not involved.

72 Reference was made in araument to The Queen in right ry'()mr.-r.:‘n etal v Ron Engineering & C n.s'rrncfiml Fastern Lid,
(1981), 119 D.L.R. (3d) 267, [1 8111 8.CRR. 111, 13 B.LR. 72 (8,C.C.). In that case there were contractual rights at issue as
is made clear by the reasons of Estey J. referred to at p. 274 of the report. No such contractual issues arise here. At most there
are some legal questions raised as being among the concerns that led 1o rejection of the Larco bid.

73 The decision made by the Receiver was one to which it brought its experience and expertise for the position to which
it was appointed. It was a decision upon which the Receiver had the advice of solicitors and counsel and of an expert real
estate consultant retained for the purpose. It was a decision from which the Receiver did not resile at the conclusion of two
weeks of hearing

74 Itis clear on the one hand that the court is ot to apply an awtomatic stamp of approval to the decision of the Receiver
Plainly. the court has power to decide differently and a diseretion to evercise w hich musrt be exercised judicially

75 Ihe court no doubt has POWSE Lo enter inks the pracess to any extent which appears proper in the circumstances sn Sealima
Investments Ltd. t. Bank of Moritieal et al. (1985), 21 D.L.R. (4th) 473, 65 A.R. 372,41 Alta. L.R. (2d) 58. to which | have
referred. the judee in chambers actually received hids,

7h  Inthis case itwas sugzested by counsel for some of tlie objecting defendants that the court conduct arun-oft or direct the
Receiver o do so between the Larco and the recommended offerors. I have no doubt that | have the povier o do so To exercise
Cwould. in my view. exhihit very hiatle judement. Tt would be 1y open a Pandora's bow. the contents of which might be more

unruly and unpredictable thay the consequences which fillos ed my decision to hear vive v ¢evidence in this case

77 Itis equally clear, in my view. though perhaps not so clearly enunciated. that it is only in an exceptional case that the
court will inters ene and proceed contrary 1o the Receiver's recommendations if satisfied. as | am, that the Receiver has acted
reasonably. prudently and fairly and not arbitrarily.

WastlawNext canaon
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T8 Much was said during the hearing about the mtewrity of the process. that is. the process carried through by the Receiy er
purstant to the July erder made by Catzman J . and w hether [ arco had abused or evaded or sought o abuse or evade it The
Receiver perceived. nat wireasonably in my view. that that was so Certamly it must be said that Larco foll s mewhat shor

ot coming forward promptls. openly. forthrightly and unequivoca
directed

Iy with its hest offer. an ohjective at which the Process was

0 Inthe arguments of counsel for the objecting defendants. particularly for the derendant Prousky. the process was ven
narrowly defined: virtually confined 1o the precise provisions of the plan approved by the court. [ do not consider it appropriate
to view it so narrowly or that the ambit of the Receiver's discretion should be so narrow Iy limited,

80 Inaddition to the regard which must be had for the process in this case. there is another similar factor for w hich T must
have regard. It was adverted to by Saunders 1. in the two cases of Re Selkirk (1986), 58 C.B.R. (N.S.) 245. and Re Beauty
Counsellors of Canada Ltd (1986), 58 C.B.R. (N.S.) 237, which have been referred to in the argument. It was also re flected in
the Nova Scotia Court of Appeal decision in Cameron In all of those cases the courts have recognized that they are not making
a decision in a vacuum: that they were concerned with the process not only as it affected the case at bar. but as it stood to be
effected in situations of a similar nature in the future. In what was called by MacDonald J. A. in Cameron v Bank of Nova
Stotia et al. (1981), 45 N.S.R. (2d) 303,38 C.B.R. (N.S.) 1, 86 A.P.R. 303. "the delicate balance of competing interests", that
is a relevant and material one.

81 Inthis case I am reviewing the recommendations of the Receiver. I have had the benefit of two weeks of hearing and the
assistance of a dozen learned counsel, advantages which were denied to the Receiver,

82 Ifl were persuaded. and I am not. to conclude that as a result of this hearing the objections of the Receiver had been fully
and satisfactorily met. I should still hay e much hesitation in rejecting the Receiver's recommendation.

83 Its decision was made as a matter of business judgment on the elements then available to it. It is of the very essence of
a receiver's function to make sugh judgments and in the ‘making of them to act seriously un'r;l rcsponsirl_\ S0 as 0 be prepared
to stand behind them, T

84 Ifthe court were to reject the recommendation of the Receiver inany but the most exceptional circumstances. it would
materially diminish and weaken the role and function of the Receiver both in the perception of receivers and in the perception
of any others who might have oceasion to deal with them, It would lead to the conclusion that the decision of the Receiver
was of little weight and that the real decision was always made upon the motion for approval. That would be a consequence
susceptible of immensely damaging results to the disposition ol assets by court-appointed receivers.

83 Plainly. each case must be decided upon its own factss and with a view to producing a proper result within the legal
framework o which 1 have made reference Such policy considerations as 1 have just enunciated are as they were said to be

by Saunders L. secondan. but they are none the less reley ant and material

86 During the time which | haye spent constdering this matier, [ hase ashed my sl many times what the situation would ha o
been had we been dealing with lundreds afthousands of dollars. rather than hundreds of millions. and a potential difference in
the result potentially reduced accordingly |

e ashed myselfwhether [ would has e had any difticulty inarris ing ata conclusion
and have found myself’ forced o answ or that question in the negative Itis a well-wom adage among lawy ers and judges that

hard cases make bad Jaw. Perhaps there is a corollary proposition that large cases have a tendency to do the same son of thing

87 The actual differénce betw een the offers under consideration. [ am Fepeating mysellos substantial 1t is that alone wlieh
has really created the issue before me W hile the actual difference is a factor of much weight. it must also be viewed in its
relative relation 1o the size of the transaction. o doubt, as the cases hay o indicated. situations might arise where the disparity
Was st reat as o call in guestion the adequacy of the mechanism which had produced the ofters. [tis not so here. and in s
vies that is substantially an end of the matter

WestlawNext canaon
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88 The importance of this motion, and the Mmaasure of interest which it has for the parties and tor the public. might have made
desirable a period under resery e o Fsufticient duration o permit the writing of formal reasons for judgment. The circumstances
related 1o the prospective sales were such that prompt disposition of the motion seemed maore iniportant than elegance of
expression. The worst grammatical solecisms will be massaged out in the editorial process As to the substance of the reasons.

[ feel as much confidence as js possible when one 15 dealing with matters of difficulty. ol importance and of some notoriery

89 There will be orders as ashed upon the motion approving the sales. | presume that there will be some mechanical matters
ta be dealt with before we all partand Linvite counsel. | guess first of all Mr Lamek. to suggest whether it would be appropriate
that T adjourn for a few moments while those matters be considered and discussed. or whether | should proceed to deal with
them immediately.

MR LAMEK: | suggest a short adjournment might be useful, My Lord. On the possibility that vour lordship would take
the view of this matter that vou have expressed this morning a revised draft order was prepared to take into account the
matters that occurred during the course of the hearing. We have not been so bold as to distribute that to other counsel in
advance. Having not seen the revised draft. and of course neither has your lordship. it might be helpful if we do and until
your lordship has a good look at the drafi.

HIS LORDSHIP: Does it make any disposition as to costs. Mr. Lamek.

MR. LAMEK: I did not. my lord.

HIS LORDSHIP: If you will be kind enough to send my copy of it through the Registrar, [ will recess now for what. 15
ninutes? '

MR. LAMEK: I think that should be sufficient. my lord. yes. If it is not perhaps ...
HIS LORDSHIP: You can let me know?
MR. l{.AMEK: 'i'hank_\uu. my lord. ' |

90 [Court recessed 1145 a.m. and resumed 12.07 p.m. Counsel made submissions as to costs |

HIS LORDSHIP: There will be no order as to costs. Mr. Strosherg's argument. as usual. makes 2ood sense and I would be
hard put to diagree that a measure of benefit has lowed from the proceedings.

91 Atthe same time. I think it fair to obser e that the objecting defendants were not proceedimg puo huno puhlico. and [ see
no sutfictent reason that their participation should be other than at their ow 1 evpense

0z Before | depart from the matter 1 should, which I normally do at the outset before anybods knows whether they hay e
won o lost. record my gratitude to counsel o therw assistance in dealing with the matter and for the orderly comduet of the

proceedings throushout,

93 Viotion giantod
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DEFENDANTS HANNACO {2008) LTD. {FORMERLY

1261722 ALBEATA LTD, 341314

ALBERTA LTD, AND HANNAGO LTD.)

Q/A CANADA GREY MOTOR INH,

MAHEED ZIA snd NASREEN Zia
DOCUMENT ORDER
ADDRESS FOR SERVICE AND  McUARTHY TETRAULT LLP
CONTACT INFORMATION OF Barrislers & Solcilars
PARTY FILING THIS DOCUMENT  SeanF. GultnshWalker W, Maclead

Suile 3300, 421-7lh Avenue 8 W

Calgary AB TZP 4KD

Phone: 403-260-3531/403-260-3710

Fax:  403-260-3501

Emall scolins@mecarihy ca

umacleod@riccarthy.ca

Fila; | 194683428052
BEFORE THE HONOURABLE JUSTICE KM ] At Calgary Courls Conire, in the Cily of Calgary, in
EIDBVIK ) gae Province of Afoeria on Friday, the 14" of January,

1 o
ORDER

UPON the epplicaiion o ha Recawer in 0s capacity 28 receiver and manager of thn Fropery of the
Carpatate Detandant pursuant lo the Amended and Restatad Recavership Order; AND UPON reading the
Fist Recever's Repord and the ConBdential Supplement: AND UPON 7eading the atidavil ol Bradiay
Jnimsnn, swarn Januzry™0, 2011 and tha Afiidav) of Angie Brisshais, a-.e'::;m January 10, 2011 [the
‘Secrelarial Af{idavit), AND UFON reading the Aflidavit of Saevice of Aprd) Qsipow, sworn January 5, 2011

tthe "Afiidavit of Service’). AND UPOM hearing rom eounsel for the Receiver and counss! for any alher
persons presenl. IT IS HEREBY ORDERED AND DECLARED THAT:

1 Allcapilaized terms used heren and nol alhennse deflifad shall haveths meaning ascrbad (o them

in ihe Apphication filed 1 the within proceedings on December 28, 201D {iha "Application)

UOCS k297118 v 2
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The Anpiealion is propeny reluineble on January 10, 201Y, service of the Appicalion and tha First
Recewvers Repod on the Service List fn the manner describad in the Athidavil of Service 1s vahidaied as of

Decemuer 10, 2010 and no persons olher than those on the Service List are enlilled to szrvice of the Firsl
Recmvers Reaon or the Application

3 The Purchase Conlract belween the Purchaser and the Receivet and lhe salz ol the Purchased

Assels by ine Recewer to the Purchaser be and is hereby apptoved, Tha Recelver is hereby tirected and
authefized, npac pro tune, 1o execula and dsliver the Purchasa Conlract 1o 1ha Purchaser ang 1o take such

slaps as iheRecejver delenmings necessary ot advisable in closs the transzclion ol purchase and salzof the
Purchased Assels contemplated in the Purchase Cenlract

4 Ellechive inmedialely upan the Recsiver filing a cenjheate with this Honourabla Cour confirming Thal

sl lermsand condilions under ihe Purchasa Conlract and all medficalions theralo have besn either sabisfied
oryaived snd that fhe fransaction contemplaled by iha Purchase Contrac has olhensise baen complel=d in
inz salisfaclon of the Recelver, substantially in the larm altached as Scheduia *A” hereto {the "Recslver'a

Certlficate’), hut subject to the encuribrances as Identified In Schadule “B" heseto {collectively, the

‘Pormilted Emumhmn:es"] all legal and banaliclal ownershlp of snd Jdls to {he Putchased Assets shall
vasland is hareby vested In th F'ur:haser({or ils dEs'g

naled assignea or nominee ta the exlent permilled by
the Purchase Conlracl),

free and clzar of any and all securdy interasts {whelher contraciual, elatulary or

oihervise), kens, exsculions, levids, charges o other financial ar monelary claims, whether er fiol they have
bren aflached, ragistered, pereciad or filad and whether secured, unsacured, liquidalad,

conlingen! or
absalule {collzclively, the

“Gialms™), For grealer cerainly and without himiting the generalily of the [oregalng,
the Clzims shall nol include the Permitied Encumbrances but shall Include

(a) All clans held by arin Tavourcl the enlities served wilh Iha Application relaling 1o this Order
{othar then the Purchaser or its authorized naminee or assgnea); and

(b) The beneliciary of Bny claims creatzd or provided ot pursuant o any previous Order of s

Countin lhess proceedings.
E} Upon beng presenlad with an original leber lrom caunsz! (o the Recewer, McCanhy Télraull LLP (iha
Letler"), diracted lothe Ragisirar cenlirrning that all condihions required lo parmit ragisiralion of a (eansfer of

hz lapas \enlified i Scneduls B o this Order{ihe ‘Londs" }havebBEﬂmELlheReglﬁharhaandlshereb.r

utharized and drecien to cancal 1he existing certifical a1 itls o the Lands and 1e 15508 2 naw cerlicale of

DOCS HasT 1146w 2
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Il i the name ol the Purchasar as specilically selout in the Lelter,

free and eloar of all encumbtances olher
Ihan the Permilled Encumbrancas

8 The Regisirar shall periorm all acuons pursuant 1o Ihis Order notvilhstanding the requirements of

Seclan 191{1} ol the Land Tities Act

7. The Recever is direcled Io hold he bzlance of lhe procesds pad o the Reecsivar purguzn! o lhe

Furchasa Conltact, net ol closing 2djusiments and commissins payabis pursuant to lhe Purchase Conlras
{lhe "Net Procends”), pending further erder of lhis Cou. Upori litle fo the Purchased Assels vEsting in tne

Furchaser puesuant la and i accardance with paragraph 4 of Ihiz Order, all of the Glaims shall atiach lo tha

Hel Prozeeds with the same priority thal the Claims had 1o the Purchased Assets immedialely prior 1o lhe sale

ofihe Putchased Assels, as (| the Purchased Assats had not baen sald and remained 1n the possession and
conlral of the Corporale Dalendant

a Any person has leava ta apply fo this Honourablz Cour fa allocals Ihe Claims oriha Nel Proceads

aganst er between tha Purchased Assals

8 Tha Delendants and all persans claming lhrough or undar the Dafendants and any othe

rpErsens in
pusassFron of any|ol {he Purchased Assels shall defiver up possession of the Pufchasad As;rels la tha 1
urchaser or s assignes of nominee 85 gt the Closing Date and, in dafavt of posses

ston being dzlivered up
23 aloresald, a Wil ol Possession is hereby 1ssuad.

10 Hotwithstanding the pendency of thess proceedingsor Ihe provisians ol any réduai prprov'ntial

statule, he vesling provisions contalned hersin

(8} Will not ba void or voidablz at the instance of creditors and claunants;

{5}  Oo not constitete and shal not b2 dezmed to be lraudulent preferences frauduten)
conveyances, Iransfars st undarvalus or oltherwise subject (o challange under the BIA lhe
FPA ar any olher applicable lederal or pravingiat legisiatian; and

{4] Do nol constitule and shall nol be deemed 1o constilule canduct menirig 2n oppression
remedy. -

Naond ol Pacd 6 of e @ulsd gaza ng qupyidiheApplcanon analra Qmk alt 20l tear)

Jitersby diraciad joseglthe Conlaent=l © cuppiemanl {he Secralorial Aldar eng R T T

SCCS #p3rinasy 2
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g Relavar seoasal il g the ataskenlncludad et mate d3uary 13 200 (ealeclaly the J
Tanttdenlsl Documianls™) on 6:2 Coun fe unfs the Ifing af the Recet

azeiver's Cedificalz The Clarko! g
seailne Conldealial Dozumranls in 2n enyalope salling ool the siyle
of rause intha wathin procesd'1gs and 1skholied

e

o

Honou-atil: Cauris Peraly diracladis

THIS
EOCl

I3SUED BY THE HDHOUHABLEMADAM JUSTICE K.M, EIDSVIK OM JANUARY
42011, THE CONFIDENTIAL DOGUMEN S ARE NOT 10 BE AGC /

¢LY PERSON UNTIL THE FILING OF A HECEIVER'S CERTIFIGATE (M Tr=
QNITHIN ACTION

S

OFE COMNTAINS DOCUMENTS THESE CONE|

V2 All af Ihz actvilies and canduci ol the Receiver in respect of the Corporalz Defendant and the

Prooerty be and are hereby approved as of tha dala of Ihe First Recewer's Report.
i3

Sawice of this Order on the persons iisted in the Service List by emall, facsimile, tourier, registered

mailt reoulat mail or personal delivary shall constilule good snd sufficlent servica of this Order, and no
PErsons olher than e parsans histed on tha Serviea List are enlilled to be sarved wilh a copy of this Ordar

'f
| | 7 | |
J.C.Q.H/A. )
ENTERED THIS DAY OF {
JARUARY, 2011

CLERK OF THE COURT

COCSAIETIL6 2
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COURT FILE BUMBER 09017420

Claik's Blamp
COURT COURT OF QUEEN'S BENCH OF
ALBERTA
JUDICIAL CENTRE CALGARY
PLAINTIFF ROYAL BANK OF CANADA
DEFENDANTS

HANNACO (2008) LTO, (FORMERLY
1261722 ALBERTA 1TD., 2341314
ALBERTA LTD. AND HANNACO LTD)
O/A CANADA GREY MOTOR INMN.

MNAHEED 2IA and NASREEN ZiA

DOCUMENT RECEIVER'S CERTIFICATE
ADORESS FOR SEAVICEAND  McCARTHY TETRAULT LLP
CONTACT INFORMATION OF Barrlsters & Solictars

PARTY FILING THIS DOCURENT

Sean F, CollinsWalker W, MacLead

Suile 3300, 421-7th Avanuzs S W,
Calgary AH T2Pd4K3
Fhaone: #03-260-3531/4D3-260-3710
Faoxl  403-260.3501 l |
| ‘ Ermail, 5:ollins@mn;taﬂhy ta ‘ ’
.‘wmaclgu;!@mccanlhy.na
Filz. 194683425052

RECEIVER'S CERTIFICATE

[ All eaphahized terms used i s Recetvers Celificale 2nd nel oihenwise g=fined ehal have the
rhaaning ascbed Lo thern n tha Qrder lssued by lne Hanourabls Jusiice K.M. Eldsvik of the Court ol Queans
Bench of Albang on Janyary 14, 2011 {lhe "Vesting Ordar)

2 Fursvant fe fha Yesting Ordet, the Coun

{z) Appievad the Purchase Corlract, ard

i Froviced far vestag o e Crorperate Celeréant's ngnt %2 and imarest in 204 1o the

Puicnased Assels upsn fha Ting ol this terlificate oy Ihe Recever confirming tha!
) Alllzims and conddions ynder the Purchase Cenlract and &k medifizaticns tharee
Rava been elher ealisfed pryiaved: and

COCSusprisgzy p



{w) The lransacton Canlemplaled by the Purchase Coniract nad olhermse bean
camplzlad 1o the sslslaclion of lhe Recewer

THE RECEIVER HEREBY CONFIRMS AND CERTIFIES THE FOLLOWING

L] Allterms and canditians under the Purchase Conlractang zI| modifications therela have bean ether

saushed of waived, and

Z

The lranszclion conlemnplatad by the Purchase Conlracl had olherwise been camplalad g LHe
salislaction of Ihe Heceiver,

o o, il s B e MRS nc IS S |

L=

DATED THIS DAY OF 2011

ALGER & ASSOCIATES INC., Inits capacity as Recelyer of

thacurrentand futura assels, propertiesand underlakings
of Hannaco (2008) Lid,

o R i M

Per.

i

i
»

L~ B o

DOCS k2971146 v 2
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SGHEDULE vB"

LANDS AND PERMITTED ENCUMBRANCES

|" - LEGAL DESCRIFTION OF LARDS:
FIRST

PERMITTED ENCUMBRANCES:

PLAN 4049GU

THAT PORTION OF LOT F

LYING TO THE WEST OF

THE EASTERLY 271 FEET

EXCEPTING THEREOUT ALL MINES AND MINERALS

SECOHD

PLAN 4043GU _

THAT PORTION DF LOT G

LYING TO THE WEST OF

THE EASTERLY 271 FEET

EXCEPTING THEREOUT ALL MINES AND MINERALS

ESTATE' FEESIMPLE

MUHICIPALITY TOWN OF HANNA

NONE

“0C5 43971 145w 3
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reed the First flepar} to the Court of the Chicf Rest

I bteby ceply this lo be 2
sua eopy ul tho original,

M. BRI

a1 Ciein 0l tha Caurt

Action No. 1003 05560
Banksuptey No, 4-115359

IN THE COURT OF QUEEN'S BENCH DF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

INTHE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.5.C, 1885, c. B-3, AS AMENDED

INTHEMATIER OF THE COMPANIES' CREDITGRS A

: RRANGEMENT ACT,
IL8.C. 1985, ¢, C-16 AS AMENDED
AND IN THE MATTER OF A PLAN OF CO

MPROMISE OR
ARRANGEMENT OF COW HARBOUR CON

STRUCTION LTD,
BEFORE THE HONOURABLE JUSTICE ]

IX.D. YAMAUCHI )

IN CHAMBERS, LAW COURTS ) ON FRIDAY, THE 28"
EDMONTON, ALBERTA ) DAY OF MAY, 2010

ORDER

UPON the application of the Chief Rest ctur:;rg Adyisor; AND UPON hearing

cturing Advisor and the Seyenth
apatity a1 Monitar; AND UPON
unsel for the Chief Restruchuring
Ad., the Royal Bank of Cxnada and

Report to the Court of Deleitte & Touche Ing. in ils C
heasing the representations of counsel, including co

Advisor, lhe Monitor, Cow Harbour Constructinn 1
virious creditors; ;

IT IS HEREBY ORDERED AND DECLARED THAT:

1 The Chief Restructuring Advisor, Patrick F. Ross and Emst & Young Orends
Curporale Finance Ine, will procead fo

rihwith and without delay with Lhe sale and
refinancing plan set out in paragreph 9 of the First Report of the Chjef Restructuring
Advisor pursuant to the imelines set out in peragraph 10 of the First Report of the Chicf
Restructuring Adviscr,

2, Caounse] for the Thief Restruemur

service dist by close of business today,
Orenda Cerporele Finsnce Ine,
Construction Lid,

ing Adyisar shall provide to the Court and to the

Friday, May 28" 2 copy of the Eral &

Young
Engagement Letter in

respect of Cow Harbour

{E0383754,00C7)
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Tod

) Counsel for the Chief Restructuy
3ervice st by elose of business on Mo

identified in paragraph 31 of the Seven
Touehe nc, i its capacity as Monitor,

ing Advisor shall provide to the Court and the
nday, May 31™ a detailed work plan o5 Turther
th Report to the Coud submilled by Deloitte &

4, This Honourable Cowt shall reconvene on Tuesday, June 1" or as may be
arranged by counsel for Cow Hachour Construction lne, with the Civi! Trial Coardinator
iad upon notice to the service list.

5, Notwithstanding p

eragraph 16 of the Order of this Count pranted May 21 2010

ot Lie e Teport yeierenc £rein anc shall ¥eep the same
15 Courd,

ovide an undertaking (o
eounsel for the Momitor 1a keep the scport conlidenual and Uss 1ne samne solely for

eniinhily shall remsain in etfect until further
(Xtder of this Caurt,
—— T N,

o, Further (o parzgraph 20 of the Order of this Honourable Courl daled Friday, May
21, 2010, the information provided to the Roys

| Bank of Canada pursuant in parapraphs
19(i}-{iv} of the Coromitment Letter shall also be disseminaled (o Wells Farga Equipment
Finance Company, Marubeni Corporation and FNC Equipment Finonee coincidental with
dissemination to the Royal Bank ol Cnada by the parly disseminating same ta the Royal
Bank of Canada,

]

L.C.CQB.A. -

ENTERED THIS l DAY OF

JUNE 2010 .
e

CLERK OF THE COURT OF QUEEN'S
BENCH OF ALBERTA

(50368754 DOCR)
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No. 1003 05560
Bankruptey No, 24-1 15350

™ THE COURT OF QUEEN'S BENCH OF ALBER LA
JUDICIAL DISTRICT OF EDMONTON

BETWEEN:

INTHE MATTER OF THE RBANKRUFTCY AND
INSOLYENCY ACT,
IL.5.C. 1985, ¢, B-3, AS AMENDED

IN'THE MATTER OF THE COMPANIES!
CREDITORS ARRANGEMENT ACT,
i1.5.C. 1985, ¢, ©-36 AS AMENDED

AND IN THE MATTER OF A PLAN OF
COMPROMISE OR
ARRANGEMENT OF COW HAUBOUR
CONSTRUCTION LTD,

ORDER

FIELD LLP
Bartisters & Salicitars
2000 Oxford Tower
10235 - 101 Street
Edmontan, Alberta
T3l 3G)

Tel: (780) 4233003
Fax: (780) 428-0329

File No. 51818-
DANIEL P. CARROLL, Q.C, | )
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COURT FILE NUMBER 1103 02937 L g
COURT OF QUEEN'S BENCH OF ALBERTA N &
JUDIGIAL CENTRE Edmonton Tad
N THE MATTER OF THE INSOLVENGY OF
ELABORATE HOMES LTD, AND ELABORATE
DEVEL OPMENTS ING.
PLAINTIFE ALBERTA TREASURY BRANGCHES
DEFENDANTS ELABORATE HOMES LTD, ELABORATE
W DEVELOPMENTS INC., MANJIT (JOHN)
L NAGRA, JASWINDER NAGRA
DOCUMENT SALE ARPROVAL-AND-VESTING GRDER
{Real-Property and Refsonal Rropery)
: SEALING DRDER
ADDRESS FOR SERVICE AND MILLER THOMSON 11p
CONTACT INFORMATION OF Barristers and Solicitars
PARTY FILING THIS DOCUMENT 2700, Commeice Place

10155-102 Stree!
Edmonton, AB, Canada T5J 4G8 _ .
‘ ‘ ‘ Phone; 780,428,1751  Fay: ?SP'MT'E%F

Lewyer's

Narne: Rick T. G. Reesan, 0.C.
Lawyers

Emsli: rmesson@millerthomson.com

File No; 07480640018

DATE ON WHICH ORDER WAS FRONOUNCED: June 3, 2011

NAME OF JUSTICE WHO MADE THIS ORDER: Justice P. Halzil

.LOCATION Edmonjon

UPON the epplicalion of PricewatethouseCoopers Inc, {the "Recejver") in ils capacily 25
Receiver of each of Elaborale Homes Lid and Elaborale Developmenis Inc. (collzclivaly the
"Corporations”) pursuant lo, amang olker things, the Recsivarship Orders of . Justice J, J. G
both dated February 22, 2011 ({ths "Receivarshlp Orders”) for a Sale Approval and Veslng
Order in relstion to (he Sala of Lands and Personal Froparly, AND UPON heaiing read the
Szcond Repod of the Receiver, filad; AND UPON hearing counsel for the Receivar and counse!
far various crediors and othar Inlerasted persons, ncluding the Purchaser, AND URON il

appeanng thal t1e sala of the Lands and Personal Properly is In the bes| Inlerests of ths
credilors of the Comporations:

AR5y )




AND UPON ihs Appliealion of the Recelver for = cecizralion that Division 4 of Pan & of the
Fules dozs ncl 2gply lo fns Receivar's reavest Thal the Cenfidenliz] Big Summary {the *Bid
Summan/) presared by the Reveiver be sealed:

(718 HEREBY DRDERED THAT;

Diision 4 of Pant 8 of ths Rulss dass nul apply Lo Whis Appiication, and Ine Clerk of i
Lwuil be and Is hersby dirscled 1o seal (he Bid Summary {lhe "Gonfidzalal Dacumsnls')
L0 loe Counl fle untl tne eala of (he Lands and ths Personal Propeny o 1601812
-Albeda Ltd. has been closed In accordance wilh tha Offer Terms and the g of a leller R
nin he Clerk of Ths Cood fram PricawalarhoussCaapers Inc canfirming the sala of the

«.kands and Persanal Praperly has been osed 1he Clz& of This Honddrable Caurl is
hetsby direcled (o geal (e Confdantal Decumenls Tn an envalone selin
ol cause in the wilhin preceedings and labeliad.

THIS ENVELOPE CONTAINS  CONFIDENTIAL DOCUMENTS,

THESE
CONFIDENTIAL DOCUMENTS ARE SEALED ON THE COURT FILE FURSUANT TO

THE ORDER 1SSUED BY THE HONOURABLE MR, JUSTICE P, BELZIL ON JUNE
':5“;;} 2041, THE CONFIDENTIAL DOCUMENTS ARE NOT TO EE ACCESSED BY
A

PERSDN UNTIL THE FILNG OF A LETIER  FROM
PRICEWATERHOUSECOOPERS INC. IN ITS CAPACITY AS RECEIVER OF
CLABDRATE HOMES LTD. AND ELABORATE DEVELOPMENTS ING.
CONFIRMING THAT THE SALE OF THE

LANDS AND PERSONAL PROPERTY TO
1611812 ALBERTA L.TD, HAS BEEN CLOSED,







Clerk's stamp;

COURT FILE NUMEEH 1103 13625

COURT OF QUEEN'S BENGCH oF ALBERTA

JUDICIAL CENTRE Edmonion

PLAINTIFF BANK OF MONTREAL

DEFENDANTS KALLBOM SAND & GRAVEL LTD., EAGLE
RIVER SAND & GRAVEL L7p, ROBERT V.,
KALLBOM and DEBBIE . KALLBOM

DOGUMENT CONFIDENTIAUTY oRDER

ADDRESS FOR SERVIGE Anp MILLER THOMSON 1,p

CONTACT INFORMATION OF Barrislers and Soliritars

PARTY FILING THIS DOCUMENT 2700, Commerce Place

10155-102 Sireel _
Edmonln_n. A8, Canada Ts) 4G8
Phane: 760,429 1751 Fax: 780.424 5865

Lawyer's

Name; Rick T, G, Reeson, Q.C.

Lawyer's

Emall, rreeson@millerthomson.cam
| File No.: | 73008 Timpont

DATE ON WHicH ORDER Was PRONOUNCED:

NAME OF JUSTICE wHO MADE THIs ORDER;
LOCATION:

FRIDAY. OCTOBER 7, 2011
Madam Juslice J. Ross

Edmonton

ceiver') in iis capacily as Recslver of

Kallbom") pursuan| 10, among ather i gs, the Recsivarship
Order of Madam Justice J, Topalniski daled Augus 28, 2041 (the "Recelvership Order”) for a
Sale Approval ang Vesting Order in relalion fo the Sale of Persgna! Property; AND UPQN

hearing read the Firs! Repari of the Recelver, filed; AND UPON h2aring counsel for the
Recelyer ang counsel for varjgus creditors and ofher interesied Persons; AND UPOMN )

appearing thal the sals of the Fersonal Fropery is in lhe best interests of the tieditars of
Kallbom;

AND UPON the Application of the Receiver for g decla
u

ration that Division 4 of Parl 6 of the
les dogs noj 2pply to the Receiver's fequest thal the Assst Value Summary (the "Summary’)
Prepared by the Recelver be sealed:

6374365 §
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IT IS HERERY ORDERED THAT:

3r3i i"{'.‘! HE [11_' S’.I NITiEs end £ha 'I|I EUbi““."_‘; E’_’ t-ﬁ.“ .C:"EE'L 1E of SiS0Orean
i " 2~ aelgnl s
' l.’]l:.' Eama C.‘..'Tl..iije ikl f'i.-.-\‘ Bglll"-: Ci

——p———

|'_:5:r.:1“[ of Whe
Approval _and Vesting Oirds
E-l'ﬂiﬂb’-i’._lugill&t

(8) ik closing {ths 0

®)  Futher Order o g Cauit

2, Natvithstanding Paragraph 1 heraaf,
lo any bona fide credijor of Kallbom
of Canfidentizlity Agraement salisfaclory t

3. Ifthe Closing doss nol eceur by the close of busines
Recelver Is direcled, throogh iis leg
Epplicalion In accordanse With rule 6

Oclober 14, 2011,

i
.

APPROVED AS THE DROER GRANTED:
Fraser Milnar Casgraln LLp

- Solicjors for Bank of Mantreal

Par! EL\@@; e ;k.':&g._, 3N mﬁ.%}?\?’

Francine M. UJEIIEHE

522 of Persgnal Frooery se

{F:;—r:-,_cﬁ-qel Froperly] arange_.i_éi

Ihe Racsiver sha)) provide & eppy of the Summary

2xecules and provides to the Recelvar, a form
o the Recejvar,

S on Fridzy, Oclober 14, 2011, then

2l counss, 1o bring 2 reslricled Couri access
*% 8S saon @s praclically posslble alter Friday,

McLennan Ross LLp

Suolicitors for Kallbom Sand & Grave) Lid.
and Eaple River Sangd & Grave! Lid,

Pet:l

Anthany G, Espeo



IT IS HEREBY ORDERED THAT:

i, The Recalver shall nol file the Summary and shall, subjet) to the
2 heraol, keep the s5me canfidenta) unlil the earlier of.

{a)  The closing {lhe "Clasing") of tha sale ol Pe
Approve] and Vesling Order

Oclober 7, 2011; pr
{b)  Furiher Order of his Courd,

2. Nolwiihslanding P2ragraph 1 heredi, Ihe Regeiver shall provida a
13 &ny bana fide credilor of Kellbom who ex
of Conlidentizlity Agreament salisfaciory tot

a. I the Closing doss nol aeour by Ihe tlose of business on Friday,

the Receiver is direcled

Oclober 14, 2011.

APPROVED AS THE ORDER GRANTED:;

Fraser Milner Casorain LLP
Solicllors for Bank of Mantraal

Par, |
Francina M. Ouellzlie
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Atomic Energy of Canada Limited, Appellant v. Sierra Club of
Canada, Respondent and The Minister of Finance of Canada, the
Minister of Foreign Affairs of Canada, the Minister of International
Trade of Canada and the Attorney General of Canada, Respondents

McLachlin C.J.C.. Gonthier, Iacobucei, Bastarache, Binnie. Arbour, LeBel JJ.
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Judgment: April 26, 2002
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Proceedings: reversing (2000). 2000 CarswellNat 970. (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada)
187 D.L.R. (4th) 231, 256 N.R. 1, 24 Admin. [ R. (3d) 1. [2000] 4 F.C. 426, 182 F.T.R. 284 (note), 2000 CarswellNat
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Affairs of Canada. Minister of International Trade of Canada. and Attorney General of Canada
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Headnote

Evidence --- Documentary evidence Privilege as to documents — Miscellancous documents

Confidentiality order was necessars in this ciase because disclosure of confidential documents would Impose sertous risk
o important commercitl mnterest of Crown corporation and there were no reasonable alternative measures o aranting
oforder Confidentahity order would has o substantial salutary effects on Crown corporation’s right to fair trial and on
freadim o expression - Dieleterious effects of contidentahty order on open court principle and freedom of expression
would he nunimal - - Salutary effects of order outweighed deleterious effects  Canadian Ennis mimental Assessment
ACLS.C 192 ¢ 27 5 Sih)  Faderal Court Rules, 199N SORMN-1UA, R 151, 3]2

Practice - Discovery  Discovery of documents Privileged document  Miscelluncous privileges
Confidentiality order wis neCessary i this case because disclostre of contidential documents would HIIPOSE SS10Us Fisk
o mportast commercral mterest of Crowp corporation and there were no reasonable alternative measures 1y granting
alorder Contidennaliy order would by e substantial salutary eflects on Crown corporation’s vight to L trial and on
frecdom of expression Deleterious effacts of confidentiality order on open court principle and fraedom of expression
Sould be mimmal — Salutary effects of order oty cighed deleterious effects — Canadian Environmental \ssessmant
ACLS.C 1992,¢ 375 3hibr Federal Court Rules. 1998, SORMS-106, R. 151, 312

Practice - Disconery  Examination for disco ery  Range olexammation  Pris tlege  Mhiscelluncous privileges
Confidentiality order wus necessary in this case becatse duisclosure of confidential documents would Impose serions risk
animportint commereal mterest of Crown corporation and there were no reasonahle alternative measures to granting

olorder  Confidentiality order would haye substantil silutary effects on Crown corporation's right to L trial and on
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reedom of expression Deleterious effacts of conlidentialiy order on open court principle and freedom of expression
would be mimmal  Salutary effects of order outw eighed deleterious effects  Canadian Ensironmental Assessment
Vet SO 1992,¢ 3705 5(1nh) - - Federal Court Rules. 1998, SORMN-106. R 151, 312

Preus ¢ -— Prewve documentaire - Conlidentishité en e qui concerne les documents - Documents divers

Ordonnance de confidentiahité ¢tait necessiire parce que la diulgation des documents confidenticls menacerait
gravemant Fmteret commerctal important de La soctets d'Frat o parce quil n'y avait aucune autre option raisonnable
que celle daccorder lordonnance — Ordonnance de confidentialite auran des effets bénefiques considérables sur le droit
de Lt societé d'Et i un proces equitable et a la liberté dexpression — Ordonnance de confidentialite n'aurait que des
ellets préjudiciables minimes sur le principe de la publicite des débats et sur la liberte dexpression — Effets bénéliques de
Fordonnance I'emportaient sur ses effets préjudiciables - Loi canadienne sur 'évaluation environnementale, L.C, 1992.
¢ 37 art. Sthb) — Régles de la Cour fedérale. 1998, DORS/MOS-106, ¢, 151, 312

Procédure --- Communication de la preuve  Communication des documents  Documents con fidentels — Divers
Ly pes de confidentialite

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidenticls menacerait
gravement l'intérét commercial important de la société d'Etat et parce quil n'y avait aucune autre option raisonnable
que celle d'accorder l'ordonnance — Ordonnance de confidentialité aurait des effets bénéliques considérables sur le droit
de la société d'FErat 4 un procés équitable et i la liberté d'expression - Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
l'ordonnance I'emportaient sur ses effets préjudiciables — Loi canadienne sur I'évaluation environnementale, L.C. 1992,
¢. 37.arl. 5(1)b) — Regles de la Cour fédérale. 1998, DORS/MS-106, 1. 151, 312.

Procédure -—-- Communication de la preuve  Interrogatoire préalable  Etendue de l'interrogatoire — Confidentialite
— Divers types de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidenticls menacerail
gravement l'intérét commercial important de la société d'Etal ¢t parce quiil n'y avait aucune autre option raisonnable
que celle d'accorder l'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat a un procés ¢quitable et 4 la liberté d'expression — Ordonnance de confidentialité n'gurait que des
eflfets préjudiciables minimes sur le pril:.[‘ipe L‘L‘ la publicité des débats et sur la liberté d'ch'»rcssinn El‘i'ctsThéné%qucs de
Fordonnance l'emportaient sur ses effets préjudiciables - Loi canadienne sur I'évaluation environnementale, L.C. 1992.
. 37, art. 5(1)b) — Régles de la Cour fedérale. 1998. DORS/9S-106, r, 151, 312,

The federal government provided a Crown corporation with a S1.5 billion loan for the construction and sale of two
CANDU nuclear reactors to China. An entvironmental organization sought judicial review of that decision. maintaining
that the authorization of financial assistance triggered s. (1)) of the Canadian Em rommental Avsessment Acr. The
Crown corporation was an intervenor with the rights of a party in the application for judicial review. The Crown
corporation filed an alfidavit by a senior manager referring o and summarizing confidentil documents. Before cross-
exanmuning the senior manager, the environmental organization applied for production of the documents, After recein g
authorization from the Chinese authorities 1o disclose the documents on the condition that they be protected by o
contidentialiny order. the Crowgg eor poration sought t introduse the doctuments under R 12 obthe Fedomd Court Rulos

1995 and requested a confidenualiny order. The contidentiality order would muake the documents asailable onh Lo the
parties and the court but would not restrict public aecess to the proceadings.

The trial judge refused to grant the order and ordered the Crown corporation to file the documents m their current form.,
orm an edized version if it chose 1o do so The Crown corporatiog appealed under R1S1 ol the Fedoral Conrt Rl

1995 and the entironmental erganiZzation cross-appealed under R 312, The magonty ol the Federal Court ol Appeal
dismissed the appeal and the cross-appeal The confidentialiny order would have boen granted by the dissenting judge

The Crown corporation appealed

Held: The appeal w.is llowed

Publication bans and conlidentialits orders. i the context of Judieral proceedmes. are similar. The andly tical approach to
the exercise of diseretion under R. 151 should echo the underlying principles set out in Dagenais v. Canadian Broadcasting
Corp.,[1994] 3 S.C.R. 835 (S.C.C.) A contidentidny order under R 131 should be granted 1 only two crrcumstances.

when an order 15 needed o prevent serious risk to an Important mterest. including a4 commercial interest, m the

WestlawNext canaoa



g i () ¥y
Vo o

2002 8CC 41, 2002 CSC 41 2002 CarswellNat 822 2002 CarswaliNal 823. .

[ -

context of Iigation becitise resonable dlternative measures will noy prevent the risk. and when the salutary erfocts
of the confidentiahiy order. including the effects vn the right of eivil litigants o a fuir wial, outwergh ats deleterious
effects. including the effects on the TIEht to free expression. which includas public interast in open and aceossihle court
procecdings

Lhe alternatives 1o the contidentialiny order suggested by the Tnal Division and Court of Appedl were problentatic
Expungmg the documents would be o virtually unworkable and ineffectis o solution. Providing sumnnarics was nmot i
reasonable altermnative measure to having the underlying documents availuble to the parties. The confidentality order
Was necessury i that disclosure of the documents w ould impose a serous risk on an Important commereial interest of
the Crown corporation. and there w ere no reasonable alternative measures Lo granting the order,

The confidentiality order would have substantial salutary effects on the Crow n corporation's right to a fair trial and
on freedom of expression The deleterious effects of the confidentiality order on the apen court principle and freedom
ol espression would be minimal 1 the order wus not granted and in the course of the judicial review application the
Crown corporation was not required to mount a defence under the ¢ anadian Environmental Assexsment Act. it was
possible that the Crown corporation would suffer the harm of having disclosed confidential information in breach of
its obligations with no corresponding benefit to the right of the public to freedom of expression. The salutary effects of
the order outweighed the deleterious effects.

Le gouvernement fédéral a fait un prét de T'ordre de 1.5 milliards de dollar en rapport avee la construction et la vente
par une société d'Etat de deux réacteurs nucléaires CANDU a la Chine, Un organisme environnemental a sollicits lo
controle judiciaire de cette décision. soutenant que cetle autorisation d'aide financiére avait déclenché Fapplication de
l'art. 5(1)b) de la Loi canadienne sur l'évaluatrion environnementale. La société d'Etat etait intervenante au débal et elle
avatit regu les droits de partic dans la demande de contréle judiciaire. Elle a deposé l'affidavit d'un cadre supérieur dans
lequel ce dernier faisait référence 4 certains documents confidentiels et en faisait le résumé. L'organisme environnemental
a demandé la production des documents avant de procéder au contre-interrogatoire du cadre superieur. Aprés a\oir
obtenu l'autorisation des autorites chinoises de communiquer les documents 4 la condition qu'ils soient protégds par
une ordonnance de confidentialite. o société d'Fat a cherche a les mtroduire en invoquant la r. 312 des Reeles de tu
Cour fedérale, 1998, et elle a aussi demandé une ordonnance de confidentiglité. Selon les tenmes de l'ordonnance de
conlidentiglité, les documen%s scr:]icnl uniquement mis & la disposition des p'lrlics ctdu lrihun:{l q‘

aux debats ne serait pas interdit.

L. mdis l'aceés du public

Le juge de premiére instance u refusé l'ordonnance de confidentialité ¢t a ordonné 4 la société d'Frat de déposer les
documents sous leur forme actuelle ou sous une forme révisée. 3 son gré. La société d'Etat a interjeté appel en vertu de
la v 151 des Reégley de la Cour téddrale. 1998, et l'organisme environnemental a formé un appel incident en vertu de la r.
312, Les juges majoritaires de la Cour dappel ont rejeté le pourvoi ot le pourvoi incident. Le juge dissident aurait aceordé
Fordonnance de confidentialité, 1.y sacicte d'Etat a mterjetd appel

Arrét: Le pourvoi u é1¢ accueilli.

[Ty ade grandes ressemblances entre Fordonnance de non-publication ot Fordonnance de confidentialite dans lo contexle
des provadures judiciairas Lanalyse de Pevercice du Powsoir diserdtionnatre sous o regmme de L e 151 deyrae refleter
les principes sous-jacents noneds dans Larrét Dagenais e. Société Radio-Canada, [1994] 3 R.C.S. 835 1 1. ardonnance
de confidentialité rendue en verty ds 1 r 151 ne devrait e que lorsque 1y une telle ordonnanee est necessiire polr
CUTICT LN TISQUE Sserieus pour i inlerdt INPOTLLEL y compris un intérat cammercial. dans lecadre J'un litige, en labsence
dautres solutions raisonnahles pour éearter ce risque: ot 29 los offats béndfigues de Fordonnance de confidentialite,
comprrs les effets sur les droits dos Justiciables envls & un proces cquitable. Iemportent sur ses effors préjudiciables, 3
compris les effets sur le droit o Iy therte devpresaon, lequel deoit comprend interdt du public i Faecds auy debits
T MATHAN

Les solutions proposdes par L Division de premucre instance ot par L Cour dappel comportaent toutes deux des
problemes. Epurer les documents serait virtuellement impraticable et mefficace. Fournir des resumes des documents ne
COTNMHUAL pas une « autre option raisonnahle » i L comninteation dus parties des documents de buse. 1 ‘ordonnance de
confidentialies était nécossaire paree que fa communication des doctimonts M2NACerdit gras ement un intérdt commercial

mpeitant de la soctére d Etat et paree qual wexistiut avcune autre option raisonnable gue celle daceorder Fordonnance
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L'ordonnance de contfidentialite aurut d mpaortanis eltets bénefiyues sur le droit dela societe d Frata un proces equitable
et L liberte dexprassion: Elle nlaurait que des effets projudiciables minimmes sur le principe de la publicite des debats of
sur laiberte d'evpression’ Advenant que Fordennance ne soit pas accordse ot quesdans lecadre de Lo demande de contrale
Judicidire. Ly sociéte J Erat n'an pas Fobligation de présenter une defonse en vertu de W Lov camdionne sur Povittiars
crvtromnementale. al se pous it gue la societe dElat subisse un prefudice du fait davorr communigue cette mformuation
confidentrelle en vinlation de ses abligations. sans avorr pu profiter d'un avantage similaire a colu du drort du public 4

latiberte d'expression. Les effots benefiques de lordonnance Femiportaient sur ses effets prejudicrables

APPEAL from judgment reported a1 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732. (sub non.
Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1, 24 Admin IR (3d) 1. [2000]
4 F.C. 426, 182 F.T.R, 284 (note) (Fed C.A). dismissing appeal from Judgment reported at 1999 CarswellNat 2187,
[2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (Ied. T.DD.). granting application in part.

POURVOI a l'encontre de I'arrat public & 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732. (sub
nom. Atomic Energy of Canada Ltd. v. Sicrra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1, 24 Admin. L.R. (3d)
1.[2000] 4 F.C. 426, 182 F.T.R. 284 (note) (C.A. Féd.). qui a rejeté e pourvoi a l'encontre du jugement publi¢ a 1999
CarswellNat 2187, [2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (C.F. (1™ inst.)). qui avait accueilli en
partie la demande,

The judgment of the court was delivered by Tacobucei J.:
L. Introduction

1 In our country. courts are the institutions generally chosen to resolve legal disputes as best they can through the
application of legal principles to the facts of the case involved. One of the underlying principles of the judicial process is
public openness. both in the proceedings of the dispute. and in the material that is relevant to its resolution. However.,
some material can be made the subject of a confidentiality order. This appeal raises

the important issues of when. and
Fmdcr what circunystandes. a confidentiality order should be _umnl%d,

2 For the following reasons. I would issue the conlidentiality order sought and. accordingly. would allow the appeal.

IN. Facts

3 Theappellant. Atomic Energy of Canada Ltd. ("AECL"). is 4 Crown corporation that owns and markets CANDLU
nuelear technology. and is an intery ener with (e rights o a party in the application for judicial review by the respondent.
the Sierra Club of Canada ("Sierra Club™) Sterra Club s an environmental organization seeking judicial review of the
federal government's decision o provide financial assistance in the form of a S13 billion guaranteed loun relating o
the constructiom and sale of two CANDU nuclear raactors 1o Ching by the appellant The reactors are currently under
construction v Ching. whare the uppellant is the main o niractor und project mapaesr

4 The respondent maintains that the wuthorization of linaneial wssistance by the gon ermment triggerad < 3ilphy ol the
Canadian Encirommental  bsessisont er. S 9920 3T ("CIEAAY), which requires that an environniental assessment
be undertaken belore a faderal authority grants Mnancial assistance to g rroject Failure to undertakea such un assessmont
compels cancellation of tire fran ol arrangements

5 The appellant und the respondent Ministers argue that the CEAA does not apply to the loan transaetion, and
that of it does. the statutory defences available under ss 8 und 54 apply Secuon & deseribes the circumsiances w here
Crown corparatons are required to conduct envronmontyl dxsessments. Section 34 20b) recognizes the validiy of an
stvronmental wssessment curred out by w foreign authority prosaded that s consistent with the prosislons of the
CEAA
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& Inthe course o the appheation by Sterra Club 1o set aside the fundmg arrangements. the appeliant filod un altidavi
of Dr. Simon Pang. a senior manager of the appellant In the affidasit, Dr Pung referred 1o and summarized certain
documents (the "Confidential Documents”) The Confidential Duocuments are also referred to in an affidas it prepared
by Dr. Feng. oneol AECLYs eXperts, Prior 1o cross-examinmg Dr Pang on his affidis 1. Sierra Club made an application
for the production of the Coatidential Documents. arguing that wcould not test Dr Pang’s avidence without aceess to the
underlying documents. The appellant resisted production on various grounds. mcluding the fact that the documents were
the property of the Chinese authorities and that 1t did not haye authority 1o disclose them. After recenving authorization
by the Chinese authorities to disclose the documents on the condition that they be protected by a conlidentiality order. the
appellant sought to introduce the Confidential Documents under R. 312 of the Federal Court Rules, 1995, SOR/YS-106,
and requested a confidentiality order in respect of the documents.

7 Under the terms of the order requested. the Confidential Documents would only be made available to the parties and
the court; however. there would be no restriction on public access to the proceedings. In essence. what is being sought is
an order preventing the dissemination of the Confidential Documents to the public.

¥ The Conlidential Documents comprise lwo Environmental Impact Reports on Siting and Construction Design
(the "EIRS"). a Preliminary Safety Analysis Report (the "PSAR"). and the supplementary affidavit of Dr. Pang. which
summarizes the contents of the EIRs and the PSAR. ITadmitted, the EIRs and the PSAR would be attached as cxhibits
to the supplementary affidavit of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese language,
and the PSAR was prepared by the appellant with assistance from the Chinese participants in the project. The documents
contain a mass of technical information and comprise thousands of pages. They describe the ongoing environmental
assessment of the construction site by the Chinese authorities under Chinese luw.

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence without a
confidentiality order; otherwise, it would be in breach of its obligations to the Chinese authorities. The respondent's
position is that its right to cross-examine Dr. Pang and Dr. Feng on their affidavits would be effectively rendered
nugalor}. in the absence of the supporting documents tolwhich the affidavits referred. Sierra Club proposes to lake the
position that the affidavits should therefore be alforded very little weight by the judge hearing the application for judicial
review,

L0 The Federal Court of Canada. Trial Division. refused to grant the conlidentiality order afd the mjority ol
the Federal Court of Appeal dismissed the appeal. In his dissenting opinion. Robertson J.A. would have granted the
confidentiality order.

L. Relevant Statutory Provisions
L Fedoral Coner Ruliv. 199s, SOR /98- 106
FSED On moton. the Court muay order that material w be filed shall be treated as confidentil,

(21 Before making an order under subsection (11, the Court must be satistied that the material should be treated as
confidential. notwithstunding the public interast in open and aceessihle court proceedings

IV Judgments below

A, Fedeval Conrt of Canada, Trial Di vision, [2000) 2 F.C. 400

12 Pelletier J. first considered whether leave should be grinted pursuant to R. 312 to tntroduce the supplementary

affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits. In his view. the underlyving guestion
was that of relevance. and he concluded that the documents were relevant 1o the issue of the dppropriate remady . Thus.
i the absence of prejudice o the respondent. the affidasit should be permitted to be seryed and filed. He noted that
the respondents would be prejudiced by delay. but since both parties had brought mterlocutory motions which had
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contributed o the delay. the destrability ol having the entire record before (he court outwaighed the prejudice drsing
from the delas associated with the mtroduction of the documents

13 On the ssue of contidentiality, Pelletier J. concluded that he must be satistied that the need for confidentiality
Wity greater than the public interest in vpei court proceedings, and observed thut the argument for open proceedings in
Liis case Wity stgnilicant given the public interest in Canada's role as avendor ol nuclear technology As well, he noted
that a confidentiality order was an exeeption to the rule of open aceess o the courts, and that such an order should be
granted only where absolutely necessary

14 Pelletier . applied the same test as that used in patent litigation for the issue of a protective order. which iy
essentially a confidentiality order. The granting of such an order requires the appellant to show a subjective belief that the
information is confidential and that its mterests would be harmed by disclosure. In addition. if the order is challenged.
then the person claiming the benefit of the order must demonstrate objectively that the order is required. This objective
element requires the party to show that the information has been treated as confidential. and that it is reasonable to
believe that its proprictary, commercial and scientific nterests could be harmed by the disclosure of the information.

15 Concluding that both the subjective part and both elements of the objective part of the test had been satislied,
he nevertheless stated: "However, T am also of the view that in public law cases. the objective test has. or should have,
a third component which is whether the public interest in disclosure exceeds the risk of harm to a party arising from
disclosure” (para. 23).

16 A very significant factor. in his view, was the fact that mandatory production of documents was not in issue
here. The fact that the application involved a voluntary tendering of documents to advance the appellant’s own cause as
opposed to mandatory production weighed against granting the conlidentiality order.

17" In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure. Pellctier
J. noted that the documents the appellant wished to put before the court were prepared by others for other purposes,
and recognized that the appellant was boun to protect the cu?ﬁdcmia]it) of the information. At this stuge. he again
considered the issue of materiality. Il the documents were shown to be very material to a critical issue. "the requirements
of justice militate in favour of a confidentiality order. If the documents are marginally relevant, then the voluntary nature
of the production argues against a confidentiality order” (para. 29). He then decided that the documents were material
Lo @ question of the appropriate remiedy . a significant issue in (he event that the appellant failed on the main (ENTI

I8 Pelletier J. also considered the context of the case and held that since the issue of Canada's role as a vendor of nuclear
technology wus one of significant public interest. the burden of justifving a confidentiality order was very onerous. He
found that AECL could expunge the sensitive material from the documents or put the evidence before the court in some

other form. and thus maintain its full right of defence while preservng the open aceess to court procecdings

19 Pelletier J observed that his order was being made without having perused the Contidential Documents hecause
they had not been put before hing. Although he noted the line of cases w hich holds that u judge ought not to deal with the
ssue ol a confidentiality order without reviewmng the documents themselves. i his view. given their voluminous nature
and technical content as well as his ek of information as to what information was already i the public domain. he
found that an examination of these documents would not have been uselul

20 Pelletier J. orderad thut the appellant could file the documents in current torme. or m an edited version if it chose
W dosos He also granted Leave o (il material dealing with the Chinese regulatory process in general and as applied o
this project. provided it did so within 6() duys

B. Federal Court of 4 ppeal, [2000] 4 F.C. 126
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e At the Federal Court ol Appeal. AECL appealed the ruling under R 151 of the Foderal Court Rufos fYUN and
Sterra Club eross-appealed the ruling under R 312

i With respect 10 R. 212, Evans J A held thar the documents were clearls relevant to o defence under s, 3 2nb),

which the appellant proposed to riaise 1t < Sty althe CEAA was held 1o apply. and were wlsa potentially relovant
to the excrcise of the court’s diseretion 1o refuse aremedy even it the Ministers were in breach of the CEAA Fyvans
J A agreed with Pelletier J. that the benefit to the appellant and the courr of being granted leave o file the documents
outweighed any prejudice 1o the respondent owing to delay and thus concluded that the motions judge was correct in
granting leave under R. 312,

23 On the issue of the confidentiality order. Evans J A considered R I51. and all the fuctors that the motions judge
had weighed. including the commercial sensitivity of the documents. the fact that the appellant had received them in
confidence from the Chinese authoritics. and the appellant's argument that without the documents it could not mount a
full answer and defence to the application. These factors had to be weighed against the principle of Open access to court
documents. Evans JLA. agreed with Pelletier J. that the weight to be attached to the public interest in open proceedings
varied with context and held that. where a case raises issues of public significance. the principle ol openness of judicial
process carries greater weight as a factor in the balancing process. Evans ILA. noted the public interest in the subject
matter of the litigation. as well as the considerable media attention it had attracted.

24 Insupport of his conclusion that the weight assigned Lo the principle of openness may vary with context, Evans J.A.
relied upon the decisions in 4B Haysle v. Canuda ( Minister of National Health & Welfare ), [2000] 3 F.C. 360 (Fed. C.A).
where the court took into consideration the relatively small public interest at stake. and Ethyl Canada Ine. v. Canadu
(Artorney General) (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at P- 283, where the court ordered disclosure after
determining that the case was a significant constitutional case where it was important for the public to understand the
Issues at stake. Evans J.A. observed that openness and public participation in the assessment process are fundamental
to the CEAA, and concluded that the motions judgcrnuld not be said to have given the principle OLL)pctlncss undue

weight ejen though confidentiality was claimed for a elatively small number of highly technical docu wents.

25 EvansJ.A.held that the motions judge had placed undue emphasis on the fact that the introduction of the documents

was voluntary: however. it did not follow that his decision on the confidentiality order must therefore be set aside. Evans
LA was of the view that this error did not affect the ultimate conclusion for three reasons. First. like the motions judge.
he attached great weight to the principle of openness. Secondly. he held that the inclusion in the alfidavits of o summary
of the reports could go a long way to compensate for the absence of the originals. should the appellant choose not to put
them in without a confidentiality order, Finally. it AECL submitted the documents in an expunged lashion, the claim
for confidentiality would rest upon a relatively unmportant factor. 1e.. the appellant’s claim that i would sulfer i lToss
of business i1t breached its undertaking with the Chinese anthoritios

26 Evams J A rejected the afglnient that the motons judee had erved in deciding the moton without reference to the
actual documents. stating that it wus not ReCessAry for lim o mspect them: oien that summurios & ere available und that

the documents were highly technical and i mplately translated Thus., the appeal and cross-uppedl were hoth dismissad

Roborivonr b o divsenting

27 Robertson 1A disagreed with the Magoriiy for three reasons. First i his view. the lotel of public interast in the
case. the degree of media eoverage. and the identitios of the parties should not be taken into consideration in assessing
anapphication for a confidentialits order. Instead. ho held that 1t was the nature of the evidence for which the order 1s
sought that niust be exanuned

25 Inaddition he found that without o eonfidentiality order, the appellant had to choose between tw o unacceptahle
options: either sulfering irreparable financial harm if the conlidential information was introduced into evidence or being
dented the right to a fair trial because it could not mount a full defence i1 the evidence was not mtroduced

WestiawNext canasa
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2 Fmally. he stated that the anals tical framen ork employed by the mugority in reaching iis decision was fundamentally
fawed as it was based largely on the subjeetise views of the motians judes e rejected the contextual approach to the
question of whether a confidentiality order should issue. emphasizing the need for an objective framework 1o combuat
the perception that justice is a relative concept. and to promute consistency and certainty in the law

30 To establish this more objective framework for regulating the issuanece of confidentiality orders pertaining to
commercial und scientific mformation. he turned to the legal rationale underlying the commitment to the principle of

open Justice. referring to Edmonton Journal v Alherta « Atrorey General . [1989] 2 8.C.R. 1326 (5.C.C.). There. the
Supreme Court of Canada held that open proceedings Foster the search for the truth, and reflect the importance of public
scrutmy of the courts.

31 Robertson J.A. stated that. although the principle of open justice is a reflection of the basic democratic value of
accountability in the exercise of judicial power, in his view. the principle that justice itself must be secured is paramount
He concluded that justice as an overarching principle means that exceptions occasionally must be made to rules or
principles.

32 He observed that, in the area of commercial law, when the information sought to be protected concerns "trade
secrets,” this information will not be disclosed during a trial if to do so would destroy the owner's proprictary rights
and expose him or her to irreparable harm in the form of financial loss. Although the case before him did not involve
a trade secret, he nevertheless held that the same treatment could be extended to commercial or scientific information
which was acquired on a confidential basis and attached the following criteria as conditions precedent to the issuance
of a confidentiality order (at para. 13):

(1) the information is of a confidential nature as opposed to fucts which one would like to Keep conlidential; (2) the
information for which confidentiality is sought is not already in the public domain; (3) on a balance of probabilities
the party secking the confidentiality order would suffer irreparable harm if the information were made public: (4)
the information is relevant to thellegal issues ruiscd‘in the cuse: (5) correlatively. the information is T:ueccssury" o
the resolution of those issues: (6)' the granting of a confidentiality order does not und uly prejudice the opposing
party; and (7) the public interest in open court proceedings does not override the private interests of the party
seeking the confidentiality order. The onus in establishing that criteria one to six are met is on the party seeking the
conflidentiality order. Under the seventh criterion. it is for the opposing party to show that a privia facie right to a
protective order has been overtaken by the need to preserve the openness of the court proceedings. In add ressing
these criteria one must bear in mind two of the threads woven into the fabrie of the principle of open justice: the
search for truth and the preservation of the rule of law. As stated at the outset. I'do not believe that the pereeived
degree of public importance of u case is a releyant consideration

33 Inapplying these criteria to the circumstances of the case. Robertson T A concluded that the confidentiality order
should be granted, Tn his view. the public interest m open court proceedings did not override the interests of AECL in
maintaining the confidentiality of these highly technical documents

3 Robertson T also considered the public mterest m the need to ensure that stte-plans for nuclear mstallations
were not. for example. posted on a web-site. He concluded that a confidentiaity order would not undermine the two
primury objectives underlying the principle of open justice: truth and the rule of law. As such. he would huve allowed
the appeal and dismissed the cross-ippeal

V. Issues

.
i

A What is the proper analytical approach o be applied to the exercise of judicial diseretion where a litigant secks
a conlidentiahity order under R. 151 of the Fedoral Court Rutles, [ouy?
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B. Should the confidentialits order he aranted 1 thes case?
VI Analysis
A. The Analytical Approach to the Granting of a Confidentiality Order
(1) The General Frameworh: Herein the Dugenats Principley

30 The link between openness in judicial proceedings and freedont of expression hus been firmly established by this
Court. In Canadian Broadcasting Corp. v. New Brunswic k Artorney General 1, [1996] 3 S.C.R. 480 (S.C.C.) [hercinafter
New Brrswick]. at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts 1s mextricably tied to the rights guaranteed by s. 2(b). Openness permits public access
to information about the courts. which in turn permits the public to discuss and put forward opintons and criticisms
of court practices and proceedings. While the freedom to express ideas and opinions about the operation of the
courts is clearly within the ambit of the freedom guaranteed by s. 2(b). 50 too is the right of members of the public
to obtain information about the courts in the first place.

Under the order sought. public access and public scrutiny of the Confidential Documents would be restricted: this would
clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to grant a confidentiality
order should begin with the principles set out by this Court in Dagenais v. Canadian Broudcasting Corp ,[1994] 3 S.C.R.
835(S.C.C). Although that case dealt with the coramon law jurisdiction of the court to order a publication ban in the
criminal law context, there are strong similarities between publication bans and conlidentiality orders in the context of
judicial proceedings, In both cases a restriction on freedom of expression is sought in order to preserve or promote an
interest engaged by those proceedings. As such. the fundamental question for a court to consider in an application for
a publicution ban or a confiflenftiality order is fhether. in the circumstances, the right to freed .m{ ol expression 1

be compromised.

hould

38 Although in cach case freedom of expression will be engaged in a different context. the Dagenais framework utilizes
overarching Canadian Charter of Righty and Freedoms principles in order to balunce freedom ol expression with other
rights and interests, and thus can be adapted and applied to various circumstances. As a result. the analytical approach
to the exercise of diseretion under R. 151 should echo the underlyving principles laid out in Dagenais. supra. although it
must be tailored to the specific rights and interests engaged in this case.

34 Dagenais. supra. dealt with an application by four accused persons under the court's comnion fav jurisdiction
requesting an order prohibiting the broadeast of o 1eleyision programme dealing with the physical and sexual abise of
voung boys at reluzious institutions. The apphadats argued that because the fuctual direumstinces of the progriamma

were very similar Lo the facts at issue in their trials, the ban wus necessars to praserve the aceuseds' right toa fuir trial

4 Lamer C.J. found that the common Law diseretion to order g publication ban must be exercised within the boundaries
set by the principles of the Charrer Since publication buans necessarils curtanl the freedom of espression of third parties.
e adapted the pre-Clharrer common law rule such that it balanced the right o freedom of expression with the right w a
Fair trial of the aceused ina way which reflected the substance of the tost from R 1 Ouley, [1986]1 S.C.R. 103(S € €
\tp ¥7% of Dagenais. Tamer C 1 set out his reformudated tost

\ publication ban should onhy be ordered v lien

ti) Such o ban s aecevar i order 1o prevent o real and substantinl risk to the fairness of the trial. beci e

reasonably atailuble alternative measures will ot prevent the risk. and

WastlawNext canaon
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thy The salutary eftzets of the publication ban outwergh the deleterious effeets 1o the free ey pression ol those
3 n E

affectad by the ban [Fmphasis in original ]

+1 I Now Bramvwrch. supra. this Court modified the Dagenais 1est i1 the content of the related issue of how the
diseretionary power unders 85601y o the Crininal Condor to exvclude the pubhy from a trial should be exercised. That case
dealt with an appeal from the trial udge’s order excluding the public from the portion of 4 sentencing proceeding for
sexual assault and sexual interference dealing with the specific acts commutted by the aceused on the basis that it would
avoid "undue hurdship” 10 both the vietims and the accused

41 La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that it provided
a "discretionary bar on public and media access to the courts™ New Brunswick. supra. at para. 33. however. he found
this infringement to be justified under s. | provided that the discretion was exercised in accordance with the Charter.
Thus, the approach taken by La Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Crininel Code.
closely mirrors the Dagenais common law test:

() the judge must consider the available options and consider whether there are any other reasonable and
effective alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and

{¢) the judge must weigh the importance of the objectives of the particular order and its probable effects against
the importance of openness and-the particular expression that will be limited in order to ensure thatthe positive
and negative effects of the order are proportionate.

Inapplying this test to the facts of the case. La Forest J. found that the evidence of the potential undue hardshi consisted
pplying P

mainly in the Crown's submission that the evidence was of a "delicate nature” and that this was insufficient to override

the infringement on freedom of expression,

43 This Court has recently revisited the granting of a publication ban under the court's common law jurisdiction in R 1.
Mentuck, 2001 SCC 76 (S.C.C.). and its companion case R. v £ (O.N. 1,2001 SCC77(S.C.C.). In Mentuck, the Crown
moved for a publication ban to protect the identity of undercover police officers and operational methods employed by
the officers in their investigation of the accused. The accused opposed the motion as an mlringement ol his right to a
fuir and public hearing under s. 11(d) of the Charrer The order was also opposed by two inters CRINE NeWSPapers as an
infringement of their right to freedom of expression.

44 The Court noted that. while Dagenais dealt with the bulancing of freedom of expression on the one hund, and
the right to a Ffar trial of the aceused on the other. in the case before it both the right of the accused to a fair and
public hearing. and freedom of expression weighed in favour of densing the publication ban. These rights were halanced
sgdmstmiterests reluting o the proper admnsieation ol justice. m particular. protectng the safety of police olficers and

preserving the efficacy of undercover pohe Operations.

43 In spite of this distinction, the Court noted that underlying the approach taken in both Dagenaiy and New
Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject 1o no lower a standard
ol compliance with the Charter than legislative enactment. This goal is furthered by incorporating the essence of's. 1 ol
the Charter and the Oukes test into the publication ban test. Since this same goal applied in the case belore it. the Court
adopted a similar approach to that taken in Dagenais, but broadened the Dugenuis test (which dealt specifically with
the right of an accused Lo a Fair trial) such that it could guide the exercise of judicial discretion where 4 publication ban
Is requested in order 1o preserve anv important aspeet of the proper administration of justice. At para. 32, the Court
reformulated the test as follows:

A publication ban should only be ordered when:

WastlawNext canapa
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(i) such an order is necessary in order to prevent aserious risk 1o the proper administration ol justice becuiise
reasonably alternative measures will not prevent the risk: and

(b) the salutary effects of the publication ban vutweigh the deleterious effeets on the rights and interests of the
parties and the public. including the effects on the right to free expression. the right of the accused 1o a fuir and
public trial, and the efficacy of the administration of justice.

46 The Court emphasized that under the lirst branch of the test. three important elements were subsumed under the
"necessity” branch. First. the risk in question must be a serious risk w cll-grounded in the evidence. Second. the phrase
"proper administration of justice” must be carefully interpreted so as not to allow the concealment of an excessive amount
of information. Third. the test requires the judge ordering the ban to consider not only whether reasonahle alternatives
are available, but also to restrict the ban as far as possible without sucrificing the presention of the risk.

47 At para. 31, the Court also made the important observation that the proper administration of justice will not
necessarily involve Churrer rights. and that the ability to invoke the Chareer is not a necessary condition for a publication
ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in the interests
of the administration of justice. which encompass more than fair trial rights. As the test is intended to "reflect . . .
the substance of the Oukes test”, we cannot require that Charter rights be the only legitimate objective of such ordery
any more than we require that government action or legislation in violation of the Charter he justified exclusively by
the pursuir of another Charter right. [Emphasis added.|

The Court also anticipated that. in appropriate circumstances, the Dagenais framework could be expanded even further
in order to address requests for publication bans where interests other than the administration of justice were involved.

4y Mentuckisillustrative of the flexibility of the Dagenais approach. Since its basic purposeis to ensure that the judicial
di‘urcli‘sn to deny public decess 1o the courts is exercised in elcmrdzu'f[;e with Charter principlls. in my view, the Dagenuais
model can and should be adapted to the situation in the case at bar where the central issue is whether judicial discretion
should be exercised so as to exclude confidential information from a public proceeding. As in Dagcnuis, New Brunswick
and Mentuck. granting the confidentiality order will have a negative effect on the Charrer right to freedom of expression.
as well as the principle of open and accessible court proceedings. and. as in those cises. courts must ensure that the
discretion to grant the order is exercised m accordance with Chartor principles. However. in order o adapt the test to
the context of this case, it is first ecessary to determine the particular rights and interests engaged by this application

(2) The Rights and Interesty of the Partiey

4 The immediate purpose for AFCL's eonfidentialiny request relutes 1o its commercial mierests. The information
I question is the property of the Chinese authoritios 10 the appellant were 1o disclose the Confidential Documents. it
would be mn breach of its contractual oblizations and suffer a rish of harm o als competitive position. This is clear from
the findings of fact of the motons judge that AECL was bound by 1ts commereial interasts and its CUstomer's property
rights not to diselose the mformation (para 27y, and that such disclosure could harm the appellant’s commercial interests

(para. 23)

Sh Ve from this direct commereiy mterest. it the confidentiahits order is denied. then 1 oorder o protect ity
commercialinterests, the appellant will have to withhold the documents This raises the Important matter o' the higation
context i which the order is sought s both the mations judge and the Federal Court of Appeal found that the
iformation contdined in the Contidential Documents was relevant 1o defences at aitlable under the CEAAL the inahiliny
topresent ths information hinders the appellant’s capacity to make full answer and derence or, expressed more generally.
the appellant's vight. as a civi] hugant. w present its case In that seise. preventing the appellant from disclosing these

documents on g confidential busis miringes is right 1o« Cur triad. Although n the context of a civil proceeding this does
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ot engage & Chartor right. the nght wo a Gy tral generally cun be viewed as o fundamental prneiple of justice: A |

b Rvan, [1997]1 S.C.R. 157/1S.C € ). ut pard S per LHeureun-Dube T (dissenting. but not on that point). Although
this fair trial right 15 directly relevant 1o the appellant, there is alsw 4 general public interest i pry mecting the right to
£l el Indeed. ds o generdl proposition. all disputes in the courts should be decided under a Far tria) standard
The legitimacy of the Judieral process alone demands as much Stilacly. courts have an fntersst h having all reley ant
evidence betore them i order to ensure that Justice is done.

| Thus. the interests which would be promoted by a conlidentiality order are the preservation of commercial and
contractual relations. as well as the right of el litigants 1o a Lair trial, Related to the latter are the public and judicial
interests in secking the truth and achieving a just result in civil proceedings,

32 Inopposttion to the confidentiality order lies the fundamental principle of open and accessible court proceedings.
This principle is inextricably tied to freedom ol expression enshrined in s. 2(b) of the Charter: New Brunswick. supra, at
para. 23. The importance of public and media access to the courts cannot be understated, as this access is the methad by
which the judicial process is scrutinized and eriticized. Because it is essential to the administration of justice that justice is
done and is seen to be done. such public scrutiny is lundamental. The open court principle has been described as "the very
soul of justice." guaranteeing that justice is administered in a non-arbitrary manner: New Brunswick. Supra. al para. 22,

(3) Adapting the Dagenais Test to the Rights and Interests of the Partics

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and subsequent
cases discussed above, the test for whether a confidentiality order ought to be granted in a case such as this one should
be framed as follows:

A confidentiality order under R. 15] should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest. including a commerecial
inlerr:rl. in the context of litigation because rcelsTualbIji' alternative measyres will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair

trial. outweigh its deleterious offects. including the effects on the right to free expression. which in this context
includes the public interest in open and aceessible court proceedings.

54 As in Mentuck. supia. 1 would add that three important elements are subsumed under the first branch of this
test. First. the risk in question must he real and substantial. in that the risk is well-grounded in the evidence and poses
a sertous threat o the commercial interest I question

53 In addition. the phrase ‘important commeranl mterest” is in need of some clanfication. In order to gqualiiy
ay an mportant commercial mierest, the mterest m question cannot merely be specitic to the DUty requesting the
order. the mterest must be one which car be expressed in terms of o public iierest m conlidentiality. For example. a
prvate company could not argue simply that the existence of o partcular contraet should not be made public beciise
to doso would cause the company o lose business, thus harming 1ty commercial mterests o oy eroat. ds i this case.
exposure of mformation would cause o braach of a confidentiality agreement. then the commiercral interest affected can
be churieterized more broadly as the general commercial interest of presen ing conldenual mlrmation Sinply put, 1f
there s no general prineiple at stake. there can be o “tmportast commercial interest” for the purposas of this test. Oy,

W the words of Binnie J w Re v »[2000] 1 S.C.R. 880, 2000 SCC 35 (S ( ¢ lat para. 10, the open court rule only

vields" where the pihlic interest in confidentiality outweighs the public interest in openmness” temphasis added)

Al In addition o the aboye requirement. courts must be cautious in determining what constitutes an "Important
commercial mterest.” It must be remembered that o confidentiality order mvolies an mfringement on freedom of
expression. Although the balancing of the commercial mterest with freedom of expression takes place under the second
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branch of the test. courts must bo alive o the lundamental importance of the apen court rule. See generally Muldoon |

mEL Lillv & Co. v Novapharm £l (1994), 56 C.P.R. (3d) 437 (1 od T D Joat po 439,

37 Fmalls. the phrise “regsona bly alternatine measures” requires the judge to consider not anly whether reasonable
aliernatines 1o g confidentiality order are avalable. hut also o restriet the order as much as is reasonably possible while
preserving the commercial mierest i Juestion

B. Application of the Test to this Appeal
(1) Necessity
38 At this stage. it must be determined whether disclosure of the Confidential Documents w ould impaose a serious

rish on an important commercial interest of the appellant. and whether there are reasonable alternatives. either to the
order itsell or to its terms,

39 The commercial interest at stike here relates to the objective of preserving contractual obligations of confidentiality.
The appellant argues that it will suffer irreparable harm to its commercial interests if the confidential documents are
disclosed. In my view. the preservation of confidential information constitutes a sufficiently important commercial
interest to pass the first branch of the test as long as certain criteria relating to the information are met.

60 Pelletier J. noted that the order sought in this case was similar in nature to an application for a protective order
which arises in the context ol patent litigation. Such an order requires the applicant to demonstrate that the information
in question has been treated at all relevant times as confidential and that on a balance of probabilities its proprietary.
commercial and scientific interests could reasonably be harmed by the disclosure of the information: AB Hussle v. Canuda
{ Minister of National Health & Weltare) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.). a1 p- 434. To this I would add the
requirement proposed by Robertson J.A. that the information in question must be of a "confidential nature” in that it
has been” accumulated with a reasonable expectation of it being kept confidential” (para. 14) as opposed to "facts which
i lili&laml would like to keep confidential by hm’ing 1[7]\: courtroom duurr closed" (para. 14).

61 Pelletier J. found as a fact that (he AB Hassle test had been satisfied in that the information had clearly been treated
as confidential both by the appellant and by the Chinese authorities. and that. on a balance ol probabilitics, disclosure
ol the mformation could harm the appellant’s commercial interests (pura. 23). As well. Robertson J.A. found that the
mlormation in question was clearly of a confidential nature as it was commercial information. consistently treated and
regarded as confidential. that would be of mterest to AECT s competitors (para. 16), Thus. the order is sought to prevent
4 serious risk to an important comumercial interest

(2 The first branch of the st also requires the consideration of alternative measures 1o the conlidentiality order,
as wellas an examination of the seape of the order to ensurs that it is not o erly broad Both courts below found that
the information contained in the ¢ enfidential Documents was refevant o potential defences avinlable to the appellant
tder the CEAA and ths Iding was not appealed ar this Court. Further. [ agree with the Court of Appeul's assertion
(para ) that. given the importance of the documents 1o the nght o make full answer and defence. the appellant is.
practically speaking. compelled to produce the documents Given that the mformunion 1 fecessany to the appellant's
sdsea il remains only o determine whether there are redsonably alternative means by which the necessary mtormation
cin be adduced without disclosing the confidential wlornuatiog

63 Two alternatives to the confidentality order were put forward by the courts below . The motions judee sugeested
that the Confidential Doctinients could be expungzed of their commercially sensitive contents. and edited 1 arsions of
the documents could be filed As well. the majority of the Court of Appeal. m addition 1o decepting the possthility of
Sapulizement. wasof the opinion that the stmmarizs ol'the Confidential Documents mcluded in the affidas its could goa
long way to compensate for the absence of the originils It either of these optiong i« 4 reasonable alternating o submitting
the Confidential Docurments under 4 confidentiality order. then the order is not necessary. and the apphication does not
Patss the lirst branch of the test
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64 There are two possible options with respect o enpungement. and. in my view, there are problems wath both of
these: The first option sould be for AECL to cvpunge the confidentiul mlvrmation without disclosing the expunged
matertal to the parties and the court. However. in this situation the filed muterial would still ditfer from the nuterial used
by the affiants, It must not be forgotten that this motion drose das aresult of Sierra Club's position that the summdaries
contatned i the alfidavits should be accorded little or no o cight without the presence of the underbyving documents
Even if the relevant information and the confidential mformation were mutually exclusive, which would allow for the
disclosure of all the information relied on in the alfidasits, this relevancy determimation could not be tested on cross-
avdmination because the expunged material would not be availuble Thus. even in the best case scenario, where only
irrelevant information needed to be expunged. the parties would be put in essentially the sume position as that which
initially generated this appeal in the sense that at least some of the material relied on to prepare the affidavits in question
would not be available to Sierra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the confidential information
do not overlap, is an untested assumption (para. 28). Although the documents themselves were not put before the courts
on this motion, given that they comprise thousands ol pages of detailed information, this assumption is at best optimistic.
The expungement alternative would be further complicated by the fact that the Chinese authorities require prior approval
for any request by AECL to disclose information.

66 The second option is that the expunged material be made available to the Court and the parties under a more
narrowly drawn confidentiality order. Although this option would allow for slightly broader public access than the
current confidentiality request, in my view, this minor restriction to the current confidentiality request is not a viable
alternative given the difficultics associated with expungement in these circumstances. The test asks whether there are
reasonahly alternative measures: it does not require the adoption of the absolutely least restrictive option. With respect.
in my view. expungement of the Confidential Documents would be a virtually unworkable and ineffective solution that
is not reasonable in the circumstances.

67 A second alternative Lo a confidential 1y order was E\;1$s J.A's suggestion that the summaries of the Cohfidential
Documents included in the affidavits" may well go a long way to compensate for the absence of the originals” (para.
103). However, he appeared to take this fact into account merely as a factor to be considered when balancing the various
interests at stake. [ would agree that at this threshold stage to rely on the summaries alone. in light of the intention of
Sierra Club to araue that they should be accorded little or no w eight. does not appear to be a "reasonably alternative
measure” to having the underlying documents available to the partics.

68 With the above considerations in mind. I find the conlidentiality order necessary in that disclosure of the
Conlidential Documents would impose a serious risk on an important commercial interest ol the appellant. and that
there are no reasonably alternative meastres to grunting the order

(2) The Proportionality Stage

69 Asstutedabove, at this stuge. the salutiry effects of the conlidentiality order. including the eltects on the appellant’s
right to o fur trial, must be w cighed against the deleterious effects of the conlidentiality order, including the effects on
the right to free expression. which. in turn. is connected o the principle of vpen and aceessible court proceedings. This
buluncing will ultimately determine w hether the confidentiality order ought to be granted

o Sulary Effects of the Contidentiality: Oy

0 Asdiscussed abose, the primary interest that would be promoted by the confidentiality order is the public inLerest
mthe right ol a civil ligant 1o present its cise or more generally. the fair triad right. Because the fuir trial right 1s being
mvoked in this case i order to protect commereial, not liberty. interasts of the appellant. the right toa fwr el i s
context is not a Charrer right. however, a Luir trial for all litigants has been recognized as a fundamentul principle of

justice: Ryan. stprea. at para, 8410 bears repeating that there are circumstances where. in the absence of an allTected
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Charter right. the proper administration of justice calls for a conlidentialits order: Mentuck. e at parac ¥ In thins
cuse. the salutary effects that such an order would have on the administration olfjustice relate o the ability o the appellant
10 present its case, as encompassad by the broader fair trial right

"1 The Confidential Documents have been fou nd o be relevant to defences that will be wilable to the appellant in
the event that the CEAN § found to apply 1o the impugned transaction and. as disetssed abovs, the appelluant cannoy
disclose the documents withou PULHng its commercial interests at serious risk of harm. As such. there is a ery real
rish that. without the confidentiality order. the ability of the appellant to mount a successiul defence will be seriously
curtailed. I conclude. therefore, that the conlidentiality order would have significant salutan effects on the appellant’s
right to a fair trial.

72 Aside from the saluta ry effects on the fair trial interest. the confidentiality order would also hus e a beneficial impact
on other important rights and interests. First, as Ldiscuss in more detail below. the conlidenuality order would allow all
parties and the court access to the Confidential Documents. and permit cross-examination based on their contents, By
facilitating access to relevant documents in a judicial proceeding. the order sought would assist in the scarch for truth.
acore value underlying freedom of expression,

73 Second. I agree with the observation of Robertson A that. as the Confidential Documents contain detailed
technical information pertaining to the construction and design of a nuclear installation. it may be in keeping with the
public interest o prevent this information from entering the public domain (para, 44). Although the exact contents of
the documents remain a mystery. il is apparent that they contain technical details of a nuclear installation, and there
may well be a substantial public seeurity interest in maintaining the confidentiality of such information.

(hi Deleterious Effects of the Confidentiality Order

74 Granting the con fidentiality order would have a negative effect on the open court principle, as the public would be
denied access to the contents of the Confidential Documents. As stated above. the principle of open courts is inextricably
tied to the s. 2(b) Charter righl tn freedom of expgession. and public scrutiny of the courts 15 i ﬁ.lL

the administration of justide: Nel Brunswick, suprd. al paras. 22-23. Although as a general p inciple. the importance of
@pen courts cannot be overstated. it is necessary to examine. in the context of this case. the particular deleterious effects
on freedom of expression that the confidentiality order would have.

damental aspect jof

75 Underlying freedom ofexpression are the core values of (1) seeking the truth and the common good. (2) promoling
selt=fulfilment of individuals by allowing them to develop thoughts and ideas s they see fit. and (3) ensuring that
participation in the political process is upen to all persons: fruwm Toy Lid Quibec ( Procurenr géndral -, [1989] 1
S.CR.927(S.C.Ch ut p. 976, R Recestra, [1990] 3 S.C.R. 697 (S.C.C ). per Dickson CJ.. at pp. 762-764. Chairer
Jurisprudence has established that the closer the speech in question lies 1o these core values. the harder it will be to justily
ds 2hy infringement of that speech under s 1 of the Charter Keegstra. cupra. at pp. 700-761 Since the mam goul in
this case o enercise judicial diseretion i a w whowlhich conlorms to 1cF principles. a discussion of the deleterious
effects of the confidentiality order on freedon ofexpression should melude an assessment vf the elfects such an ordor
would have on the three core values. The more detrimental the order would be to thaese values, the more ditficult i will be
W Justity the confidentiality order. Simularly. minor effects of the order on the cors values will make the confidentiahn

order easter Lo justify

T Sceking the truth is not only wt the core of freedom of expressionn. but it has also bean rea eiized as o Fundanrental
purpose hehind the open court rule. us the CPCI endmimation of witnesses promotes an effective o dentiars process
Edmroneon Joiarnal . supra. per Wilson 1. at pPp- 1337-1338. Clearly . the conlidentiality order. by denving public and medi
decess to documents relied on i the provecdigs. would mpede the search for truth 1o somie estent Although the order
would not exelude the public from the courtroom. the public and the media would he denied aucess o documents relervant
Lo the evidentiary process

WastlawNext canaoa
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However. as mentionad above, 1o some extent the search for truth may actually be prosrared by thie conlidentialin
order: This motion arises as a result of Sierra Clulb's argument that it must have decess 1o the Confidential Documents in
order t test the accuraes of Dr Pang'sevidence It the order is denied. then the niost likely scenario s that the appellant
will not subnut the documents. with the unfortunate result that evidence which may be relevant 1o 1he procecdimgs will
notbe wvatlable to Sierra Clab or the court. Asa result, Sterva Club sl not be able 1o fully test the aveuracy of Dr Pang's
cvidence on cross-exammation. In addition. the court willnot have the benefit of this Cross-examination or documentary
evidence. and will be required to draw conclusions bused onan meomplete evidentiary record This would clea rly impede
the search for truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a relatively small
number of highly technical documents. The nature of these documents is such that the general public would be unlikely
to understand their contents, and thus they would contribute little to the public interest in the search for truth in this
case. However. in the hands of the parties and their respective experts, the documents may be of great assistance in
probing the truth of the Chinese environmental assessment process, which would. in turn, assist the court in reaching
aceurate factual conclusions. Given the nature of the documents, in my view, the important value of the search for truth
which underlies both freedom of expression and open justice would be promoted to a greater extent by submitting the
Confidential Documents under the order sought than it would by denying the order. and thereby preventing the parties
and the court from relying on the documents in the course of the litigation.

79 Inaddition. under the terms of the order sought. the only restrictions on these documents relate to their public
distribution. The Confidential Documents would be available to the court and the parties. and public access to the
proceedings would not be impeded. As such. the order represents a fairly minimal intrusion into the open court rule, and
thus would not have significant deleterious effects on this principle.

80 The second core value underlying freedom of speech, namely, the promotion of individual self=fulfilment by
allowing open development of thoughts and ideas, focuses on individual expression, and thus does not closely relate
to the open court prit‘ciple which iny ol{es institutional expression. Although the l:nnt'li;lcnliulil)' order whould restricl
individual access to certain information which may be of interest to that indix idual. T find that this value would not be
significantly affected by the confidentiality order.

81 The third core value, open participation in the political process, ligures prominently in this appeal. as open justice
is a fundamental aspect of a democratic society. This connection was pointed out by Cory J. in Edmonton Journal. supia,
atp 1339:

[t can be seen that [reedom of expression is of fundamental Importance to a democratie society. It s also essential
tea demoeracy and crucial to the rule of law that the courts are seefi Lo function openly. The press must be free to
semmentupon eourt proceadings to ensure that the courts ifre. in fact. seen by all to operate openly i the penetrating
light ol public seruting

Mthough there s no doubt as 1o the mmportance of open judicidl proceedimes o a democratic societs. there was
disagreement in the courts below as 1o whether the weight to be assizned o the apen court principle should vary

depending on the nature of the proceeding.

N2 On this ssue. Robertson J A was of the view that the nature of the case and the level of media mnterest wers
irelevant considerations: On the other hand. Fvans T A held that the motons judge was correct in taking into account
that ths judicial review application was vne of significunt public and media interest. In my view. although the public
nature of the case miay be a fuctor which strengthens the impartance of open justice 1 a particular case, the lovel ol media
ntarast should not be tuken into account as an independent consideration

83 Smee cases involving public institutions will generally relate more closely 1o the core value of public participation

in the political process. the public nature of 4 proceeding should be taken into consideration w hen wssessing the merits of
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deonlidentiading order [s tmportant to note that this core value will s/ gi s be engaged where the open court princple
Iy engaged owing to the importance of open justice oo democratic soviety. Howaver, where the political process is also
engaged by the subsrmce of the proceadings. the connection berw een apen proceedmgs and puble parterpation in the
political process will increase As such. | agree with Evans LA i the court below ., where e stated. at parg &7

While all htigation 1s mportant o the parties, and there is 4 public interest in ensuring the fuir and Approprue
adjudication of all htigation that comes before the courts. some cases rasse issues that transcend the immediate
interests of the parties and the general public interest in the due administration ol justice, and have a much wider
public interest significance.

84 This motion relates to an application for judicial review of a decision by the government to fund a nuclear energy
project. Such an application is clearly of a public nature. as it relates 1o the distribution of public funds in relation to
an 1ssue ol demonstrated public interest. Moreover. as pointed out by Evans JA., openness and public participation
arce of fundamental importance under the CEAA. Indced. by their very nature. environmental matters carry significant
public import. and openness in Judicial proceedings involving environmental issues will generally attract a high degree
of protection. In this regard, | agree with Evans JLA. that the public interest is engaged here more than it would be if this
Were an action between private parties relating to purely private interests,

85 However, with respect. to the extent that Evans J.A. relied on media interest as an indicium of public interest, this
wasanerror. In my view, it is important to distinguish public interest from media interest. and Lagree with Robertson J.A.
that media exposure cannot be viewed as an impartial measure of public interest. It is the public nature of the proceedings
which increases the need for openness. and this public nature is not necessarily reflected by the media desire to probe
the facts of the case. | reiterate the caution given by Dickson C.J. in Keegstra. supra, at p. 760, where he stated that,
while the speech in question must be examined in light ofits relation to the core values." we must guard carefully against
Jjudging expression according o its popularity."

§6  Although the public interest in bpen aceess to the judicial review application as a whole is substantial, in my view,
it is also important to bear in‘nu’nd the nature and scope of the information for which the ordel‘ Is sought in assigning
weight to lllc public interest. With respect, the motions judge erred in failing to consider the narrow scope of the order
when he considered the public interest in disclosure, and consequently attached excessive weight to this factor. In this
connection, I respectfully disagree with the lollowing conclusion of Evans J.A.. at para. 97

Thus. having considered the nature of this hitigation. and having assessed the extent of publicinterest in the openness
of the proceedings in the case before him. the Motions Judge cannot be said in all the cireumstances to have given
this factor undue weight. even though conlidentiality is claimed for only three documents amuong the small mountain
of paper filed in this case. and their content i likely to be beyond the comprehension of all but those equipped with
the necessary technical cApertise

Open justice is lundamentally important primaple. particularls when the substance of the procecdimgs s public in
nature However. this does not detract from (he duty to attach weight to this principle in accordance with the spevilic

limitations on openness that the confidentinlity order would have As Wilson J observed in Edmonton Jowrnal, SEPIL,
At pp 135341354

One thing seenis clear and that is that one should not balance one value at furge and the conllictmg value 1 its
content. To doso could well be o pre-judge the issuz by placing more weight on the value dey cloped at Lirge than
IS dppropriaten the context of the case

87 Inmy siew. it is important that. although there is signilicant public interest in (hese proceedings, apen access
to the judicial review application would be only shghtls impeded by the order sought. The narrow scope of the order
coupled with the highly technical naturs of the Confidential Documents siznificantly temper the deleterious effects the
conlidentiality order would have on the public interest in open courts
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NN Inaddressing the elToets that the conlidentiality orderwould have on lreedom alexpression, it should also be borne
mind that the appellant may not have to raise defences under the CEAAL n which case the Confidential Doctiments
would be trrelevant 1o the proceedimgs. with the result that freedom of expression would be unafiected by the order
However. since the necessity of the Confidential Docunments will not be determined for some time, n the absence of
wennlidentiality order, the appellant would be Teft with the chotee of either subnntung the documents m breach of its
obhizations or withholding the documents in the hopes that either it will not huave to present a defence under the CEA A
or that 1 will be able W mount o successiul defence in the absence of these relevant documents. 17 it chouses the former
option. and the defences under the CEAA are later found not to apply. then the appellant will have sultered the prejudice
of having its confidential and sensitive information released into the public domain with no corresponding benefit to the
public. Although this scenario is far from certain, the possibility of such an eccurrence also w cighs in favour of granting
the order sought.

89 In coming to this conclusion, T note that if the appellant is not required to invoke the relevant defences under
the CEAA, it is also true that the appellant's fair trial right will not be impeded, even if the confidentiality order is not
granted. However, I do not take this into account as a factor which weighs in [avour of denying the order because. if
the order is granted and the Confidential Documents are not required. there will be no deleterious effects on either the
public interest in freedom of expression or the appellant's commercial interests or fair trial right. This neutral result is
in contrast with the scenario discussed above where the order is denied and the possibility arises that the appellant's
commercial interests will be prejudiced with no corresponding public benefit, As a result, the fact that the Confidential
Documents may not be required is a factor which weighs in favour of granting the confidentiality order.

90 In summary. the core freedom of expression values of secking the truth and promoting an open political process
are most closely linked to the principle of open courts. and most affected by an order restricting that openness. However,
in the context of this case. the confidentiality order would only marginally impede. and in some respects would even
promote, the pursuit of these values. As such. the order would not have significant deleterious effects on freedom of
expression.

VIIL. (‘onclusiurj

91  In balancing the various rights and interests engaged. | note that the confidentiality order would have substantial
salutary effects on the appellant's right to a [air trial, and freedom of expression. On the other hand, the deleterious
effects of the confidentiality order on the principle of open courts and freedom of expression would be minimal. In
addition. if the order is not granted and in the course of the judicial review application the appellant is not required
o mount a defence under the CEAA. there is a possibility that the appellant will have suffered the hurm of having
disclosed confidenual information in breach of its obligations with no corresponding benelit to the right of the public
to freedom of expression. As a result. [ find that the salutary effects of the order outw cigh s deleterinus effects, and

the vrder should be granted

92 Cansequenthy. Twould allow the appeal with costs throughout. set aside the Judzment of the Federal Court of
Appeal. and grant the conlidentrality order on the terms requested by the appellant under R. 131 of the Fedeial Court
Rutles, 1998
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IN THE MATTER OF LOOK COMMUNICATIONS INC. (Applicant) and LOOK
MOBILE CORPORATION AND LOOK COMMUNICATIONS L.P. (Respondent)

AND IN THE MATTER OF AN APPLICATION BY LOOK COMMUNICATIONS INC. UNDER
SECTION 192 OF THE BUSINESS CORPORATIONS ACT, R.S.C. 1985, ¢. C.44, AS AMENDED

Newbould J.
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Headnote

Business associations -— Changes Lo corporate status — Arrangements and compromises — Under general corporate
legislation

Corppration made plan of arrangement under Canada Business Corpnraliuns Act — Court approved sale of most ol
corpctm[ion's assets Lo joinl venture — Monitor's [irst report was ordered sealed until sale‘].\ as completed — Completion
occurred much carlier than expected — Corporation meanwhile was attempting to sell remaining assets and wished to
keep carlier bids confidential — Joint venture wanted information to gain advantage in bidding for remaining assets —
Corporation brought motion to extend sealing order for six months — Motion granted — Court had jurisdiction under
5. 137 ol Courts of Justice Act to extend order notwithstanding that plan ol arrangement was finalized — Corporation
had commercial interest in selling its remaining assets — Extending order would not have substantial detrimental effect
on core values of freedom of expression

MOTION by corporation lor order extending sealing order made in court approved sale of assets
Newhould J.:

I Look Communications Inv.fLook) moves for an order extendmyg a sealing order under which bids made i a court
approtved sales process were sealed. The order 15 opposed by Tnukshuk Wireless Pavtnership which is a joint venture
between Rogers Communicattons Ine and Bell Canada

Circumstances of Sealing Order
2 On December 1, 2008, Look was authorized by Pepall 1 oto conduet a special sharchoelder's mecting to pass
resolutions (1 authorizing Look to establish a sales process for the sale of all or substantialy all of 115 assets and to
seeh un order approving the sales process, and () authorizing a plan of arrungement under section 192 of the CBCA
which contemplated the sale of all or substanually all of Look's assets. The sharcholders voted m favour of both a sales

process and the arrangement
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Bankruptey and insolvency --- Administration of estate — Sale ofassets — Sale by tender — Miscellaneous
Telecommunization company entered protection under Companies' Creditors Arrangement \ct — Court order was granted
approving bidding procedures for sale ol certain of Code Division Multiple Aceess business and Long-Term Evolution Access
- Ihree qualitied bids were received by bid deadline — Highest offer was selected as starting bid — Auction was held —
Bid submitted by buyer was determined to be successful bid — Company brought motion for order approving and authorizing
execution of asset sale agreement — Motion granted — Sale process was conducted in accordance with bidding procedures
and with principles set out in jurisprudence — Consideration provided by buser constituted reasonably equivalent value and
fair constderation for assets

Judges and courts === Jurisdiction — Jurisdiction of court over own process — Sealing (iles

lelecommunication company entered protection under Companies’ Creditors Arrangement Act —— Company brought motion
for order approving and authorizing execution of asset sale agreement and order sealing confidential appendixes to seventh
report — Motion granted — Sealing order granted — Appendines contained sensitive commercial information release of w hich
could have been prejudicial to staheholders.
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31 The Monitor concludes that the compamy's efforts 1o market the CNID \ Business and the LIE Business were
comprehensive and conducted in aceordance with the Bidding Procedures and is further of the view that the Section 363 0 pe
auction process provided a mechanism to fully determine the market value of these assets. The Monitor is satisfied that the
purchased priced constitutes fuir consideration for such assets and. as a result. the Monit wois of the view that the Successful
Bid represents the best transaction for the sale of these assets and the Monitor theretore recommends that the court apprine
the Applicants’ motion

32 A number of objections have been considered by the US. Court and they have been either resoly ed or oy erruled. [ am
satistied that no useful purpose would be served by adding additional comment on this issue.

33 Tumning now to whether it is appropriate to approve the transaction. [ refer back to my Endorsement on the Bidding
Procedures motion. At that time. [ indicated that counsel to the Applicants had emphasized that Nortel would aim to satisfy
the elements established by the court for approval as set out in the decision of Roval Bank v Sounduir Corp (1991),7 CB.R.
(3d) 1 (Ont, C.AL). which. in turn. accepts certain standards as set out by this court in ¢rown Trusi Co v Rosenberg (1986),
60 O.R. (2d) 87 (Ont. H.C.).

34 Although the Sonndair and Crown Tiust tests were established for the sale of assets by a receiver. the principles have been
considered to be appropriate for sale of assets as part of a court supervised sales process ina CCAA proceeding. For authority
sec Tiger Brand Knitting Co , Re (2005), 9 CB.R. (5th) 315 (Ont. S.C.J.) .

35 The duties of the court in reviewing a proposed sale of assets are as follows:

1) 1t should consider whether sufficient effort has been to obtain the best price and that the debtor has not acted
improvidently:

2) It should consider the interests of all parties:
hﬁj It should consider the efficacy and integrity ot'lhl: process by \\'hiclanfcrs have been obtained: and
4) It should consider whether there has been unfairness in the w orking out of the process.

30 I am satisfied that the unchallenged record clearly establishes that the sale process has been conducted in accordance
with the Bidding Procedures and with the principles set out in both Soundeair. and Crown Trust. All parties are of the view that
the purchase price represents fair consideration for the assets included in the Sale Agreement | accept these submissions. The
consideration provided by Ericsson pursuant to the Sale Agreement. inmy view. constitutes reasonahly equivalent value and
fair consideration for the assets

AT I my view, it is appropriate to approve the Sale \areement as berween the Sellers and Purchaser |am also satisfied
that it is appropriate to erant the reliet relating to the Vesting Order, the [P Licences. the \neillary Agreament and the \lrernate
Bid. all of which are approy ed

3§ The Applicants also requested an order seuling the Confidential Appendixes o the Seventeenth Report pending finther
order In considering this request | referred to the decision of the Supreme Court of Canada in Sicrina Club ot Canada v Curacde
M of Frinaiees, 2002 SCC 41 (S.0.0.). which addresses the issue of a sealing order. The Supreme Court of Canada held
that such orders should only be granted when

13 An order is needed to present serious risk to an important interest because reasonable alternative measures will
not present the rish:

2) The salutary effects of the order outweigh its deleterious effects. including the effects on the right to free expression.

which includes public interest in open and accessible court proceedings
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39 T have reviewed the Confidential Appendixes 1o the Seventeenth Report. T am satisfied that the Appendixes contain
sensitive commercial information. the release of which could be prejudicial w the stakeholders. [ am satisfied that the request
for a sealing order is appropriate and it is so granted.

0 Other than with respect to the payment and reimbursement of amounts in respect of the Bid Protections nothing in this
endorsement or the formal order is meant to modify or vary any of the Selling Debtors' (as such term is defined in the I1SF\)
rights and oblizations under the ISFA It is further acknowledged that Nortel has advised that the Interim Sales Protocol shall

be subject to approval by the court

41 An order shall issue in the form presented. as amended. to give effect to the foregoing reasons.

Vorion gramed
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MOTION by receis e for orders approy ing sale of debtor's assets and technology licence agreement. and sealing sale agreement
and valuations.

DAL Brown .
I. Receiver's motion: approval of sale

1 Shimmerman Penn Title & Associates Inc.. in its capacity as receiver and manager of Ambercore Software Ine. and
Terrapoint Canada (2008) Inc.. seeks approval of the sale of the assets of Terrapoint to GeoDigital International Inc.. a related
vesting order, approval of an associated technology licence agreement. approval of a Master Services Agreement, approval of
its Interim Report dated March 14. 2011 and Third Report dated April 3, 2011, as well as orders sealing the sale agreement
and certain valuations.

2 For the reasons set out below, [ grant the orders sought.

[1. Events leading up to the motion before Newbould J.

3 This past February the Receiver sought court approval for the sale of the assets of Ambercore and Terrapoint. Newbould J,
refused to approve the sale: 2011 ONSC 1138 (Ont. S.C.J. [Commercial List]). In his February 18, 2011 Reasons Newbould I
described the business activities of Ambercore and Terrapoint. as well as the pre-receivership borrowings of those companies:

[3] Ambercore is a development company that provides spatial data solutions for the energy, mining and natural resources
sector. It collects high resolution light detection and ranging ("LiDAR") spatial data. Ambercore has patented software
algorithms and its technology, according to the affidavit of Mr. Goffin filed on behalf of Quarum. is a robust, efficient
and scalable design for extremely large data applications. This evidence has not been challenged and, indeed. very little
of the nature of the business of Ambercore or of Terrapoint has been included in the material filed by the receiver. The
asscts of Ambercore are fixed assets. largely comprised of computer technology., intellectual property comprised of patents.
proprietary software applications. trademarks and processes, supply contracts under which Ambercore has various softwar
maintenance supply contracts in software licensing agreements, and an investment in shares of Terrapoint USA Inc.. a
wholly-owned subsidiary of Ambercore acquired in 2008.

[4] Terrapoint is a provider of cost-effective, high value on time LiDAR and related geo-spatial technology solutions. Its
assets consist of fixed assets. being a fleet of LiDAR systems, intellectual property and contracts in progress. There are
two large contracts in process. one being for Ontario Power Generation originally valued at $§1.57 million with remaining
billings of approximately $667.000 and the second being for Nalcor originally valued at $1 million with remaining billings
of approximately $275.000

[3] Ambercore and Terrapoint borrowed from RBC which hield security over all of their assets., Ihey had a revolving
demand facility of S1 3 million. a S250.000 demand facility by way of lewers of guarantee and other minimal loans. On
\ugust 23, 2010 RBC assigned its security to Canroch and on the same day Canroch. Ambercore and Terrapoint siuned a
loan amending agreement under which Canrock became the lender [] While there is no evidence in the record. Mr. Shea
advises that Canrock isa 1 .S based financing company that looks for distressed debt situations. On Nov ember 18, 2010
Canrock applied on an ex parte basis and obtained an order appointing the receiver. At the date of the receiy ership Canrock
was in a first secured position owed $1.745 million. Since then Canrack GeaDigital has advanced approsimately $344.000

to the receiver on receiver cerrificates secured by the assets of Ambercore and Terrapoint

[6] Quorum is an indirect and direct secured ereditor of \mbercore It advanced S3.15 million w an Alberta numbered
corporation which advanced that amount and more to Ambercore under debenture security. The Alberta numbered
corporation has a second secured position against Ambercore and 1 errapoint tor U.S. $5.65 million. Quorum adyanced a

T

further S2 333 mllinn to \mbercare and holds a third secured position for that amount agamst Ambercore and lerrapomnt.
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[he Receiver stated. in its Third Report. that it is important to recall that unti] 2008 Ambercore and Terrapoint were unrelated
companies That year Ambercore acquired Terrapoint and its US affiliate, Terrapoint US \. Inc.

4 TheReceiverwas appointed receiy er and manager ofall the assets. properties and undertakings of Ambercore and lerrapoint
by order dated November 18, 2010 The results of the initial efforts of the Receiver to sell the assats of the Debtors were
deseribed by Newhould I as follows.

[11] The receiver received seven expressions of interest. all but one of which were in respect of specific assets Only one
en bloc offer was received. that being from Canrock GeoDigital. An asset purchase agreement was negotiated and signed
January 14,2011,

5 On the motion before Newbould J. the Receiver sought approval of a sale agreement with Canrock GeoDigital. The
proposed sale agreement was in the nature of a credit bid. Newbould J. described the proposed agreement:

[12] Salient features of the APA include:
* the en bloc purchase of all Ambercore and Terrapoint assets
* a purchase price of $1.7 million, to be paid by the partial forgiveness of $1.7 million of the debt owed to Canrock
* there is no allocation of the price between Ambercore and Terrapoint

* the purchaser is to assume the receiver's customer and supplier obligations with respect to the completion of customer
contracts.

= while the Ambercore intellectual property is sold under the APA, there is a provision in section 1,03 for the marketing
of the Ambercore intellectual property either by Canrock/GeoDigital or, at the option of the receiver, by the receiver.

[13] Section 1.03 of the APA dealing \%vith the Ambercore IP provides thari: the Ambercore IP sold to the puri‘hascr will,
following the completion of the transaction. be marketed under either of two arrangements. While the language of section
1.03 is not entirely clear. it would appear that the alternative methods of marketing the Ambercore IP after the conmpletion
of the sale to Canrock ‘GeoDigital are as follows:

(a) Canrock will market the Ambercore IP for 30 days from the time of closing on terms satisfactory to the receiver,
which terms shall include the provision of a non-exclusive, worldwide, perpetual. irrevocable. royalt -free. fully paid
up licence to Canrock GeoDiigital to use or modify the IP for the purpose of integrating it into any product or service
offered by Canroch GeoDigital. provided that such product or seryvice containing Ambercore 1P is not made ay ailable
principally forthe purpose of proy iding the Ambercore IP. The first S430.000 of sale proceeds plus marketing expenses
will be paid to Canrock and the balance. iFany. to the recener. Or,

(b) The receiver may market the Ambercore 1P for resale for a maximum period of 75 days after closing provided
that the receiver and Canroch receive payment from a third-party in advance for all reasonahle expenses with respect
to the marketing and preservation of the Ambercore I Any sale of the Ambercore [P shall include a erm that a cops
of the source code shall be retained by Canrock GeoDigital and the purchaser of the Ambercore [P shall enter into
a third-party source code agreement with a depositony to hold the software 1o preserve the underly ing code base and
permit Canrock GeoDigital full access to that source code

6 One secured ereditor. Quorum Oil and Gas Fechnology Fund Limited ("QOGT"). opposed the proposed sale agreement

In-his February Reasons Newbould J voiced numerous concerns about the proposed sale. including the following:
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[14] There has been no evidence provided to the Court. even on a confidential basis. of a valuation or indication of v alue
ofmost of the assets sold The reason is that no such v aluations were obtained by the receiver. save fora foreed liguidation
value of the Ambercore office and cquipment assets Two assers stand out

[15] One of the assets sold were the shares of lerrapoint U'SA The receirer obtained no valuation or opiion regarding
their value and there has been no analysis of those assets provided by the receiver. They may have little or great value,
but that is not known 1o the Court,

[16] The appraisal of the Ambercore office and equipment at the end of the report stated that the Ambercore [P had no
value. stating that the IP contained little to no value due to licence agreements. proprietary and transferable issues. The
report stated that the Ambercore [P would only have value on a company going forward scenario. and no s alue on that basis
was provided. What the qualifications of the appraiser were 1o be dealing with the sophisticated software in question were
not provided. Essentially. therefore. the receiver obtained no valuation of the Ambercore IP. a valuation which KPMG. the
receiver of the Alberta numbered company. urged the receiver to obtain.

[17] The affidavit evidence of Mr. Goffin filed on behalf of Quorum, on which there was no cross-examination. stated that
he had discussions with Mr. Jim Estill, a partner at Canrock working with Ambercore to sell the Ambercore business, and
was led to believe by Mr. Estill that the Ambercore IP was worth many millions of dollars. Mr. Estill told him that the
Ambercore IP was a potential "lottery ticket" potentially worth many millions of dollars.

[18] This is a credit bid in which no cash is being paid to the receiver. Without an indication of the value of the assets that
have been sold. is not possible to consider whether the payment by way of a reduction of debt is satisfactory. Without this
information. what is taking place is essentially a foreclosure with the prospect that any upside may well be all to the benefit
of Canrock/GeoDigital. There is no basis for a court to conclude that a sale in the circumstances should be approved.

[19] There is also a concern raised. and not without merit. that the time provided for the marketing and submission of bids
for the Ambercore assets. pa icularly the Ambercore IP, was [tooshort. The receiver noted in his fir§t report that there was
less urgency for the .-\mhcrcq[lrc assets to be sold than for the L‘erJupnint assets. vet he used the e.\'trelwl_\ short time frame
for the sale of assets of both companies. There appears to be little justification for this. which is compounded by the fact
that the receiver had no advice as to the value of the Ambercore IP. Moreover. there was only one ad placed in the Globe
and Mail. with no description of the Ambercore IP other than "Intellectual Property". and no discussion by the receiver
whether that single ad could be expected 1o reach persons who might be interested in it. | am not persuaded that there was

sufficient exposure of the Ambercore assets, particularly the Ambercore IP. to the market place. The belated carve out of

the Ambercore IP on section | .03 of the AP\ is a recognition of this concern by the receiver.

[20] The carve out of the Ambercore 1P in section 1.03 of the APA gives rise to seme fundamental concerns. The first 15
that it is difficult to understand why 1t would be in the interests of Canrock GeoDigital to sell the [P, Mr. Shea asserted that
the [P was eritical 1o the Terrapoint business. without which his client would not be interested in purchasing Terrapoint |
have severe doubts that Canrock GeoDigital would be a motivated seller. In argument. Mr. Shea recognized the concern
and said that his client would waive its right to attempt to sell the Ambercore 1P and instead let the receiver do it [he
fact that the receiver agreed to this term in the first place gives some concern as to the mdependence of the receiver from
Canrock. T will have more to say about that

[23] In light of the concerns expressed by KPMG regarding the method of selling the Ambercore IP proposed by the
recenverand its urging o obtain a valuation. one would hay o expected the receiver to have given far more consideration 1s
o what should be done with the Ambercore IP T have no confidence that this unusual method ol marketing the A\mbercore

[7 by the receiver after the closing of the sale of it o Canrock GeoDigital will produce a reasonable hid

tlawNext canapa
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[24] There is noindication in the material filed that discusses the relationship between Canrock and GeoDigital or what
GeoDigital is paying for the assets being acquired Ve Shea advised the court that the two companies are separate and
that GeoDigital has paid Canrock $600.000, He also stated that they had put a value of S450.000 on the Ambercore 1P
although on what basts that was done is unknown
7 In his Reasons Newbould J. also expressed concerns ahout the amount ol advocacy contained in the Receit er's Second
Report seeking approval of the sale. as well as the representation ol the Receiver by the counsel who had acted for Canrock on
the application to appoint a receiver. Newhould J. concluded:

[32] In my view the receiver should retain new counsel and any further material provided by the receiver be done in a
manner that will give comfort that the receiver has given due consideration to all important aspects of the receivership and
is acting as a neutral. non- interested court officer providing balanced reports.

[33] The principles to be considered by a court in deciding to approve a sale recommended by a receiver are well known
and set out in Royal Bank of Canada v. Soundair Corp., 1991 CanLlII 2727 (ON C.A.), ( 1991), 4 OR. (3d) 1 (C.A.).
Regrettably. I have come to the conclusion that the tests set out in Soundair have not been met. In all the circumstances.
the motion to approve APA is dismissed.

HI. Assets. liabilities and status of Ambercore and Terrapoint
8  Inits Third Report the Receiver described the current state of the affairs of Ambercore and Terrapoint:
(i) The Receiver retained new counsel following the release of the decision of Newbould J :

(i) Ambercore has conducted little in the way of new business. Since its appointment the Receiver has only issued one
invoice. for US §16.000. for work performed by Ambercore. The company's main assets are the intellectual property
itowns. The Ambercore Software has been used. without licence. by Terrapoint to carry on its bl.]sincss:

(iii) Ambercore owns Amiercorc: Ukraine, \J hiJh develops software for its parent. Ambercore Ukraine presently iL
developing software under the name of "Project Cloud". The Receiver has not taken any steps to control the operations
of Ambercore Ukraine. That company has 8 employees. and uses 14 independent consultants to develop software.
Its monthly payroll totals US $25.000. Neither Ambercore nor Ambercore Ukraine have any revenues. To March
20. 2011, Ambercore had advanced $191.174 to fund Ambercore Ukraine. w ith a significant portion of those funds
coming from advances by Canrock to the Receiver: -

(iv) Seven patents exist relating to software dey cloped by Ambercore Ukraine on behalf of Ambercore. Four are
provisional. legal disputes may surround some of the provisional patents:

(V) As at March 20. 2011, Terrapoint held cash of $32.207 and its books and records reflected receivahles totaling
S2TL.847. The Receiver expected o invoice a further $200.000 to $300.000 during the balance of March and carly
\pril, 2011, The Receiver has collected most of the receivables w hich swere on the books of Terrapoint at the time
ofits appointment. and the Receiver noted that its ability w do so was connected to Terrapoint's completion of work-
in-progress under existing contracts. As of NMarch 20. 2011 Lerrapoint’s work-in-progress amounted to 5623 740 It
has five remaining open contracts. the largest being with electricit gencration utilities. Most of the work remaining
under those contracts will be comipleted this spring. L nder the receivership Terrapoint has not entered into any new
contracts. The fized assets of Terrapoint consist larzely of LIDAR systems with a book value of $986.248

fvi) The Receiver entered into a Master Sen jees \ereement with GeoDigital on March 4. 2011 under which it

subcontracted the use of certain Terrapoint equipment to that company. That agreenent has generated some revenue
for Terrapoint

WastlawNext camapn
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% OnFebruary 21, 2011 Canroch advised the Receiver that it was no longer prepared to ady ance funds for the operation of
Ambereore Ukraine. Neither the receiver of 148 Alberta nor QOGT have offered w fund Ambercore. The Appointment Order
of November 18. 2010 mited the Receiver's power to borrow to $350.000.00 To date the Receiver has horrowed up to that
permitted limited. it has no further power to borrow without leaye of the Court. I its T hird Report the Receiver noted the lack
of funds in the receivership. the unwillingness of any secured creditor to adyance further funds. and the limit it had reached
on its borrow ing power. '

10° Although the source code for Ambercore's Intellectual Property is maintained in the U kraine. the Receiver has possession
of a baseline copy of the source code and has verified the accuracy of the copy in its hands.

11 There are three secured creditors of Ambercore and Terrapoint — Canrock. 1482747 Alberta Inc.. and QOGT. Funds
advanced by 148 Alberta came from Quorum Investment Pool Limited Partnership ("QIP) in the amount of $2.5 million and
QOGT in the amount of $3.15 million. Although on his cross-examination Mr. Michael Goffin, a representative of QOGT,
refused to answer questions regarding the relative priority of the investments of QIP and QOGT within 148 Alberta. public

filings indicate that QIP enjoys priority. | a

12 Inits Third Report the Receiver summarized the administrative and secured claims against Ambercore and Terrapoint

as of April 3, 2011: (i) Receiver's administrative fees and disbursements: $458.618: (ii) Receiver's certificates: Canrock and
GeoDigital: $343,508; (iii) CRA deemed trust: $15.695: (iv) Canrock secured claim: $1.745.749: (v) 148 Alberta: $5,650,000;
(v) QOGT: $1.200.000. for a total of $8.595,749,

I3 The Receiver has obtained an independent legal opinion that Canrock has a valid, first-ranking security interest against
both Ambercore and Terrapoint.

14 As of the date of the receivership. Terrapoint has unsecured debts of approximately §1.165 million and Ambercore,
§164,000.

IV, Efforts of Receiver I‘TJ sell assets since the decision of Newbould J. |
A- Decision not to conduct a new sale process .

15 In its Third Report the Receiver stated that it considered its options for sale in light of the decision of Newbould J.
and concluded that the impediments to running a new sales process of any length involving Terrapoint’s assets outweighed any
possible benefits for several reasons: (i) by the end of March there w ould be no significant work for Terrapoint's employees other
than work under a subcontracting agreement with GeoDigitial and residual work under the five contracts: (ii) as a result there
will be a delay in Terrapoint generating receivables: (iii) there is no money to support additional due diligence by prospective
purchasers: (iv) no additional interested purchasers have come forward: (v) Terrapoint is likely to start losing employees: (vi)
the Receiver does not have access to additional financing: and (vii) purchasers must be Controlled Goods registrants. a process

which requires somte time for an unregistered interested party v complete
B. Valuation of Ambercore Intellectual Property

16 loaddress the concern expressed by Newhould I in his reasons about the lack of valuations for the Intellectual Property.
the Receiver sought out a valuator. Due to cost constraints. the Receiver elected to secure a valuation letter ol opinion. in licu
of @ more expensive appraisal. The Receiver retained Astrina Capital LLC. a company with experience in commercializing
technologs. to provide a valuation letter of opinion. Astring prepared a valuation of the Ambercore Intellectual Property dated
March 27. 2011, as well as a letter opinion dated April 4. 201 Leommenting on the potential impairment of the licencing value
ofthe Ambercore Intellectual Property caused by the Receiver's proposed transaction with GeaDigital

17 Fhe Receiver sought orders sealing both letters ol opinion from Astrina The Receiver was prepared to provide copies
of the valuation to QOGT il it entered into a non-disclosure agreement and confirmed that it was not a potential purchaser of

the Ambercore Intellectual Properts. Those requests were reasonable ones in order to proteet the mtegrity of the sale process.
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QOGT was not preparad o give an assurance that it would not he a purchaser: consequently. it has not received copies of the
valuations. Having considered the principles set out in Sicrra Cluh of Canada v Canade \linistes of | niancen, [2002] 2 8,C.R,
5228000, Teonelude that it is appropriate to grant the requested sealing orders for the Astrina valuations in order to protect

the integrity of the sale process. and 1 grant the sealing order sousht hy the Receiver in paragraph 6 of its Notice of Motion
C. Further discussions with GeoDigital

18 GeoDigital is the largest provider of corridor aerial LiDAR mapping in North America [t had joined Canrock on the
proposed purchase which Newbould J. did not approve. After the release of the Court's decision. the Recei er inquired of
GeoDigital whether it was interested in acquiring Terrapoint's assets. GeoDigital submitted a draft offer to the Receiver for
Terrapoint's assets. leading to the execution of a Purchase and Sale Agreement dated April 1. 2011 between GeoDigital and
the Receiver (the "Purchase Agreement”)

19 The Receiver provided GeoDigital's Offer to certain parties, including QOGT. and provided a redacted version of the
Purchase Agreement to QOGT. The Receiver seeks a sealing order for the Purchase Agreement.

V. Key elements of proposed sale of Terrapoint's assets

20 Under the Purchase Agreement GeoDigital would acquire all of the assets and undertaking of Terrapoint as vested in the
Receiver. other than accounts receivable and cash. The purchase price is to be satisfied by payment of a deposit. with the balance
to be paid on closing. The Purchase Agreement allocates the purchase price amongst several categories of assets. including
an allocation for a Technology License Agreement for Ambercore IP. Execution of the Technology License Agreement is a
condition of closing in favour of the purchaser.

21 Under the proposed Technology License Agreement. the Receiver. in its capacity as receiver of Ambercore, would grant
to GeoDigital a non-exclusive, world-wide, perpetual, irrevocable. royalty-free, fully paid-up licence to use and integrate into
any of its products and services the Ambercore IP. GeoDigital would be permitted to sublicence the Ambercore IP as part of
its own services or products, but only in the stipulated "Field of Use" and provided any product containing the Ambercore IP
was not made pvailable for the principal purpose of offering for sale the Ambcrcoj: [P. The definition of "Field of Use" in
the Technology Licence Agreement is intended to restrict the use of the Ambercore IP to the scope of services and products
falling within Terrapoint's business. All parties recognize that the operation of Terrapoint's business depends upon access to
the Ambercore IP.

22 The Technology License Agreement includes within the ambit of licensed software both the object and source code for
the Ambercore IP. so that on closing a copy of the source code would be delivered to GeoDigital

23 Finally. the Technology License Agreement provides that GeoDigital will own any improvements which it makes or
creates to the Ambercore IP and GeoDigital may use such improvements in the defined Field of Use

V1. Positions of the parties

24 Canrock supports approval of the proposed Purchase \greement and its associated Technology License \sreement. QIP
submitted that the proposed transaction appears likely to be the best available in the circumstances

25 QOGT vaiced several concerns about the proposed transaction: (1) the Receiver has not marketed the assets off lerrrapoint
and Ambercore as it should have: (ii) the assets of Ambercore and lerrapoint should be sold en A, not separately: (iii) the
source code for the Ambercore [P should not be delivered 1o GeoDigital as part of the sale of Lerrapoint's assets: and. (iv ) any
licence to GeoDigital o use the Ambercore [P should he temporary in nature. permitting any eventual purchaser of Amhercore's
assets to re-negotiate the leence. QOGT submitted that it would support the proposed sale to GeoDigital. but only on the basis
that source code was not provided to GeoDigital but. instead. be placed in the hands of an escrow agent. QOGT made no

suggestions about appropriate terms of escrow.
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26 Counsel for GeoDigital indicated that her elient was prepared to elose the proposed transaction as quickly as possible She
also stated that GeoDigital would not purchase Terrapoint’s assets unless it received a copy of the source code for the \mbercore
[P as part of the Technolowy License \greement

VIL Governing principles

-

27 Theprinciples to be considered by a court in deciding whether o approve a sale recommended by a receiver are set out in

Royal Bank v. Soundair Coryp.. L acceptas an accurate summary of the Soundair principles the following passage from Kevin
McElcheran's work. Conpmerciul Insolvency in Canada. Second Fdition:

The Ontario Court of Appeal. listed the following standards for the court's review of a receiver conducting a court-
supervised sale process:

(1) It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently,

(2) It should consider the interest of all parties.

(3) It should consider the efficacy and integrity of the process by which offers are obtained.

(4) It should consider whether there has been unfairness in the working out of the process. 2
VI Analysis

28 In his February Reasons Newbould J. outlined the positions of the parties at that time regarding the sale process for
Terrapoint:

[8] With respectfto Terrapoint. the receiver stated that he was of th opinion that the jﬂns! significant ;FCQ\‘?I‘iES would
come from 'I'erratoim's accounts jmei\ able and work in process anj that while a fully advertised. open' and transparent
sales process of Terrapoint's assets might seem preferable. it would be best if the contracts were sold quickly. Quorum
does not take strong issue with this process so far as Terrapoint is concerned. Mr. Wener of KPMG. the receiver of the
Alberta numbered company. wrote to the receiver concurring with the need to act quickly to realize maximum value of
the Terrapoint assets,

29 Newbould I, refused to approve the Canrock GeoDigital offer to purchase all the assets of A\mbercore and Terragoint.
QOGT now states that the Receiver should sell those assets en Aloc. not separately. The evidence reveals that such an approach is
nat realistic in current circumstances. Asa result of its marheting efforts in late 2010 the Receiy er obtained only one expression
of interest for an cn Foc purchase. and that was the eredit bid put forward by Canrock GeoDigital which the ¢ ourt refused to
approve. Although Mr Michael Gotfin. on hehalf of QOG T deposed that he had indicated t the Recein or the possible interest
ol two other companies in the assets of Ambercore and Terrapoint. he was short on details and certainly did not adduce ey idence
10 sugaestany degree of serious interest by either of the two companics.

3 Tmust also give weizht o the financial reality facing both companies as described by the Receiver — they lach the cash
to fund an extensive second round of marheting. the Receiver has exhausted its court-approsed barrowing limit. no secured
ereditor is prepared to advance further tunds to the Receiver. and Terrapoint is running out of work for i11s amplosees.

3 Iwo other points are of significance regarding the sale process. First, following the release of the decision of Newbould
Iothe Receiver obtained the Astrina leters of opinion regarding the value of the Ambercore 1P and the potential impact the
Technology License Agreement might have on the sale yvalue of the Ambercore IP. 1 haye revievwed the Astrina letters of opinion,
as well as the RDAS December 2010 appraisal of certain assets of \mberzore and Terrapoint valued on a foreed liguidation
basis
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Sccond. the Receiver made available, to those prepared o exeeute non-disclosure agreements. the Geolhgital offer w
purchase. a redacted Purchase Agreement. and the Technology License Aareement. n its Third Report the Receiver deseribed

the consultations it had undertaken with secured parties for the proposad sale o GeoDigital

33 Lam satisfied that since the release of the Reasons of Newbould 1 - the Receiver has used sufficient effors, appropriate in
the circumstances. to pursue the sale of the assets. Some degree of urgency surrounded the need to secure the sale of Terrapaint
while still a going concern. so the Receiver's decision fo pursue the sale of Terrapoint on its own was reasonable. Further. it is
apparent that the Receiver has tried to take into account the interests of all parties. giving due recognition to the overall amount
of liabilities attaching to both companies and the prioritics amongst the secured creditors. and it has attempted to consult with
the secured parties to ensure a fair sales process.

34 Asto the proposed transaction. | am satisfied that the price in the Purchase Agreement. together with the allocation of
the purchase price, when measured against the valuations obtained by the Receiver. is reasonable in the circumstances.

35 Regarding the terms of the proposed sale. QOGT's primary objection was that the Technology License Agreement should
not provide GeoDigital with a copy of the source code for the Ambercore [P. but only a copy of the object code. In support of
its position QOGT filed affidavits from Robert Percival. a lawyer at Ogilvy Renault in Toronto who practises in the Technology
and Outsourcing area, and from Michael Rebeiro. a solicitor in the London, U.K., office of Norton Rose LLP who specializes
in information technology law. Both affidavits were filed at the last possible moment — one during the hearing — affording
the Receiver and others no opportunity to test the opinions advanced by both lawyers. Moreover. the affidavits, containing as
they did expert opinions, did not comply with the requirements of Rule 53.03(2.1) of the Rules of Civil Procedure regarding
the content of expert reports. That said. the Receiver did not object to their admission, submitting that both affidavits actually
supported the approach taken by the Receiver in the Technology License Agreement.

36 Mr. Rebeiro deposed that "in my experience, software owners will not in the normal course of business provide a copy
of the source code to a licensee”. Mr, Percival stated: "[n my experience it is the general practice in the software industry that
the end user licensees do not jn the normal course of the licensirjg transaction generally receive a co?y of the source code, since
the source code is cunsidereJ to be the confidential trade secret!

37 In its Third Report the Receiver addressed the issue of delivering a copy of the source code to GeoDigital under the
Technology License Asreement:

12, Atthis time. it is not clear what will become of Ambercore or its assets. To ensure that GeoDigital is able to maintain
the software necessary to carry on the Terrapoint business that is being licenced from Ambercore. GeoDigital. in addition

toa licence to use the Ambercore software. will need to have access to a "baseline” or reference code for the software.

FH4 GeoDigital maintains that unless the de clopment of LIDAR 10 and related software continues as dey clopments
and improvements are generally produced in the field of use. the \ labilits of the LiDAR data acquisition and processing
business. Terrapoint's business. will fail due to competitive pressures,

H9- The source code therefore is required to i) maintain the sofivsare's functionality : and if) to further deselop the 1.iD AR
1Q software and to complete development of other software under des clopment. particularly given that Ambercore is not
required to maintain or upgrade the software under licence nor may it have that ability voing forward

38 Unlortunately. neither Mr. Percival nor Mr. Rebeiro offered any opinion on this portion of the Receiver's Third Report far
it appears from their affidavits that they were not given a copy of the Report to rey iy Vecordingly. the general opinions they

expressed in their affidavits provide little assistance to me in the specific circumstances of the proposed sale Notwithstanding
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this fundamental limitation on the utiliny ot their opinions. Mr Rebeiro did offer some views about what might happen if a
transaction fell outside of the ordinary course of husiness. He depased.

Atmost a software owner may, if commercial circumstances dictate. sometimes be prepared to agree with its licensee that
will puta copy of the source code into "eserow’ with an escrow agent who heeps the source code stored in a confidential
depository. These arranzements usually work whereby the sofiware owner. the licensee and the escrow agent enter inty
any agreement where. in eortam agrovd circimstances such as the waterial fealure of the sottware omncr 1o provid,
MADCance and support in aceordange with an agreed support and manitenance contract the licensee necding aceess
the sowrce code. can apply to the excron agent in pre=ugreed citcumstances to obiain access to the souree code to enable
it ta make the requived developments upgrades to the software irself, (my emphasis)

39 The circumstances in which Mr. Rebeira opined that it would be reasonable to provide the licensee with access to the
source code strike me as precisely those in which Terrapoint now finds itself — the provider of its software. Ambercore, may

not be able to repair or maintain the Ambercore IP's functionality on a go-forward basis.

40 Two final comments are necessary. First. [ do not accept QOGT's submission that any licence to GeoDigital 1o use
the Ambercore IP should be temporary in nature. permitting any eventual purchaser of Ambercore's assels to re-negotiate the
licence. Why would GeoDigital pay any amount for a software license if it was open to an eventual purchaser of Ambercore's
assets to re-negotiate its terms? QOGT's position makes no commercial sense. Second. counsel for GeoDigital was clear about
its client's position — no source code. no deal.

41 Balancing all these factors. I conclude that the Receiver has acted prudently and reasonably in its efforts to secure the
sale of some of the assets since the release of the decision of Newbould J. and that the sale process. and the resulting proposed
Purchase Agreement and associated Technology License Agreement. satisfy the principles set out in the Soundair decision.
Accordingly. I approve the proposed sale.

IX. Conclusion and orders

L.’.‘ By way o}summar}. the Receiver has sought orders sealing the Astrina \'alunlJﬂns and the earlier RDAS liguidation
valuation, as well as the Purchase Agreement and associated Technology License Agreement. Those orders are necessary in
order to protect the integrity of the sale processes. [ am satisfied that the Receiver's request meets the principles set out in Sierra
Club of Canada. supra . so | grant the sealing orders requested in paragraphs 5 and 6 of its notice of motion,

43 lapprove the proposed Purchase Agreement with GeoDigital. together with the necessary vesting order. as well as the
associated Technolody License Agrcement. No party took exception to the requests by the Receiver for approval, smeie pro
tunic. of the Master Services Agreement with GeoDigital or for approval of the Interim Report dated NMarch 14 2011 and the
Fhird Report dated April 3.2011, s0 1 grant those approvals. Counsel may appear before me any day this week to obtain my
issuance of the appropriate order

Vition wramned

Footnotes
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