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PART | - INTRODUCTION

1. This Supplemental Brief' is submitted by Third Eye Capital Corporation (“TEC"), the first
ranking secured creditor of Ranch Energy Corporation ("Ranch”), OpsMobil Inc.
("OpsMobil"), 1734163 Alberta Inc., 1859821 Alberta Inc., Air Dallaire Ltd., OpsMobil
Group Inc., OpsMobil Construction Inc., OpsMobil Energy Services Inc., and K.L. Capital
Corp. (coliectively, the "Debtors") in support of its contestation of the Application for
Order for Possession of Aircraft filed by ECN Aviation inc. ("ECN") on November 19,
2018 (the "ECN Application"), and more particularly, in response to the Supplemental
Brief of ECN Aviation Inc. dated December 13, 2018 (the "ECN Supplemental Brief").

2. On November 28, 2018, TEC submitted a Brief of Law and Argument in Response to the
Application by ECN Aviation Inc. for Order for Possession of Aircraft (the "Initial TEC
Brief') in contestation of the ECN Application, and continues to rely on the arguments

submitted therein.

3. in this Supplemental Brief, TEC submits that its rights in the Power Train are explicitly
excluded from the application of the Convention on International Interests in Mobile
Equipment (the “Convention”) and the Protocol to the Convention on [nternational
Interests in Mobile Equipment on Matters Specific to Aircraft Equipment (the "Protocol”,
collectively with the Convention, the "Cape Town Convention"), as implemented in
Alberta by the International Interests in Mobile Equipment Act, SA 2008, ¢ I-6.5 (the
"Act").

PART Il - FACTS

4, The factual background and basis for the relief is set out in detail in the Seventh Horrox
Affidavit, and summarized in the Initial TEC Brief at paragraph 5.

! All capitalized terms in this Supplemental Brief that are not defined herein shall bear the meanings given
to them in Seventh Affidavit of Mark Horrox sworn on November 27, 2018 (the "Seventh Horrox
Affidavit").
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PART Il - ISSUES

9 The issue to be resolved in this Supplemental Brief is whether or not the Cape Town
Convention applies to the Power Train.

PART IV - THE LAW
A. The Application of the Cape Town Convention to Helicopters

6. As set out in the Initial TEC Brief, the Cape Town Convention was implemented in
Alberta pursuant to the Act on April 1, 2013, prier to the registration and perfection of the
security interests of both (i) TEC? in C-GEMK and all of its installed, incorporated or
attached accessories, parts and equipment (including the Power Train) and (ii) ECN in
C-GEMU and all of its installed, incorporated or attached accessories, parts and
equipment.®

7. Article 2(1) of the Cape Town Convention provides for the constitution and effects of an
international interest in categories of mobile equipment and associated rights. Article
2(2) of the Cape Town Convention establishes that an international interest in mobile
equipment is an interest, constituted under Article 7, in a uniquely identifiable object of a
category of such objects established under Article 2(3), which includes helicopters.
"Object" is defined by Article 1(u) of the Cape Town Convention as "an object of a
category to which Article 2 applies.”

8. C-GEMU qualifies as a "helicopter”, as defined at Article 1(2)(]) of the protocol of the
Cape Town Convention. The registered international interest of ECN made on April 1,
2014 is effective as against C-GEMU and the installed, incorporated or attached
accessories, parts and equipment which together constituted C-GEMU at the date of

registration. As such, the registered international interest of ECN does not apply to the

2 TEC's registered its security interest on C-GEMK (i) in the Alberta Personal Property Registry (the
"PPR") on December 22, 2015 (Seventh Horrox Affidavit, para. 13), and (ii) at the International Registry
established by the Cape Town Convention on March 23, 2016 (Affidavit of Lindsey Sleeman, sworn on
December 17, 2018).

3 ECN registered its security interest in C-GEMU (i) in the PPR on March 27, 2014, and (i) at International
Registry established by the Cape Town Convention on April 1, 2014.
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il

Train, which was not attached to C-GEMU at the time of ECN's registration, but
to C-GEMK.*

B. The Application of Article 29(7) to Rights and Interests

status

The Power Train constitutes a "component” or an "ifem", which does not have separate

under Cape Town Convention, but rather, is subject to applicable provincial or

national law, as provided for in Article 29(7) of the Convention and Article X1V (3) and (4)
of the Protocol.

"2 32 Aircraft objects are defined in the Aircraft Protocol as including all
components, but the components themselves have no separate status under the
Convention or Protocol, and rights in them when not installed on an airframe,
aircraft_engine or helicopter are governed by the applicable law."” (our

emphasis)

"3 9. Each of the three categories of aircraft object is defined to include installed,
incorporated or attached accessories, parts and equipment and all data, manuals
and records relating thereto. The jtems so included (which do not cover items
merely resting on an airframe by their own weight) form part of the object and are
not separately govemed by the Convention or Protocol. So such items as
installed propellers, auxiliary power units and computers and engines installed on
a helicopter are not distinct objects for the purpose of these two instruments,
which do not, _however, affect rights in them, or in other items not
constituting an object, existing under the applicable law. See Article 29(7)
of the Convention and Article XiV (3) and (4) of the Protocol"™ (our
emphasis}

10. More specifically, as an item, the Power Train is carved out from the priority regime

established by the Cape Town Convention through the operation of both Article 29(7),

which deals with the priority of competing interests, and the Protocol at Article XIv(4),

which deals with the modification of priority provisions. Article 29(7)(a) and Article XIV(4)

respectively read as follows:

"29(7)

4 \aitonis Affidavit sworn November 18, 2018, para. 10.

S Roy Goode, Convention on Internalional Interests in Mobite Equipment and Protocol Thereto on Matters
Specific to Aircraft Objects Official Commentary, 3d ed (Rome: the International Institute for the
Unification of Private Law (UNIDROIT), 2013) at para. 2.32 [Official Commentary] [Tab 3].

®Official Commentary, at para. 3.9 [Tab 3].
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This Convention:

(a) does not affect the rights of a person in an item, other than an object,
held prior to its installation on an object if under the applicable law those
rights continue to exist after instalfation

[.]
Article XIV

4. Article 29(7) of the Convention applies to an item, other than an object,
installed on an airframe, aircraft engine or helicopter.”

11. The Official Commentary on the Cape Town Convention, by Professor Sir Roy Goode,

describes the focus of Article 29(7) as follows:

"2,176. Article 29(7) concerns dealings with an item other than object, that is, any
article which is not an airframe, aircraft engine or helicopter, an item of railway
rolling stock or a space asset. In relation to aircraft objects the term covers such
articles as spare parts which are not themselves aircraft engines, modules affixed
to engines, computers, audio and visual systems, and the like. Article 29(7) is
designed to ensure that rights in an item (other than an object) are not lost
by installation of the item on an_object if under the applicable law those
rights continue to exist after the installation, and that new rights may be
created in a previously installed item which is removed where under applicable
law those rights are created."” (our emphasis)

12.  TEC maintained a prior right to the Power Train through the registration and perfection of
its security interest in C-GEMK under the PPSA on December 23, 2015, which priority
persists despite the subsequent inappropriate removal and installation of the Power
Train on C-GEMU, by OpsMobil. As such, Article 29(7)(a) of the Cape Town Convention
prevents ECN from claiming an international interest in the Power Train, which is

exempted from the application of the Cape Town Convention. .

13. ECN, in an effort to disregard the clear application of Article 29(7) of the Cape Town

Convention, attempts to argue that Article 29(7)(a) of the Convention, by referring to

"rights” instead of "interests", does not apply to a creditor's security interest created by

7 Official Commentary, at para. 2.176 [Tab 3].
® Seventh Horrox Affidavit, paras. 11 and 16.
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agreement of a debtor to a lender (i.e. to TEC's registered security interest granted
pursuant to the Omnibus Security Agreement).

14, ECN's literary wrangling runs contrary to the clear purpose of Aricle 29(7)(a), as
provided for in the Official Commentary, which recognizes, in no uncertain terms, that
the purpose of Article 29(7) is to protect those rights and/or interests (both words used
interchangeably by Professor Goode in describing the effects of Article 29(7)(a} of other
creditors that stem from agreements between a debtor and a lender and which are
protected through the charging or registration of assets:

"2.176. [...] For example, computer units and other items may become damaged
or defective and may need to be replaced by other units or spare parts which
may themselves have a high economic value. The replacements units, which
may have been financed separately and given in security to the lender,
remain subject to that security interest and do not pass by accession to the
owner of the airframe or aircraft engine. Again, if an item already installed on and
forming part of the airframe or aircraft engine (i.e. not covered by Article 29(7)(a))
is then dealt with separately from the airframe or aircraft engine and the dealing
is effective under the applicable law to create rights in the item separate from
those in the airframe or aircraft engine, then under Article 29(7)(b) the
Convention does not prevent the creation of those rights. Article 29(7) is not
strictly a priority rule in itself but it can have priority effects in precluding the
holder of a registered international interest from asserting the doctrine of
accession to extinquish _another creditor's rights in the installed item or to
preclude that other creditor from granting new rights after the installed item has
been removed. However, the effect of Article 29(7) is likely to be limited. Many
legal systems possess the docirine of accession by which an object that
becomes affixed as an accession to a more substantial object so as to be
incapable of removal without significant damage to either object loses its identity
and passes into the ownership of the owner of the principal object. [..]? (our
emphasis)

15.  As such, in discussing Article 29(7), Professor Goode equivocates the underlying right to
an accession created through a contract between parties with its registration as an
interest excluded from the application of the Cape Town Convention in a national or
provincial property regime. Further, Professor Goode indicates that Article 28(7) was
adopted despite the difficulties created for registered owners of international interests in
objects covered by the Cape Town Convention:

9 Official Commentary, at para. 2.176 [Tab 3},
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“4197. Paragraph 7(a) deals with the case where an item which is not itself an
object (i.e. is not an aircraft object or a unit of railway rolling stock or a space
asset as defined in the relevant Profocol) becomes installed on an object.
Examples are a computer, an audjo system or video system installed on an
airframe or an engine module or an aircraft engine, or spare parts incorporated
into an airframe or aircraft engine (see Hlustration 29, paragraph 4.207). In all
these cases the installation or incorporation does not affect pre-existing rights if
these are preserved by the applicable law. The position is otherwise where under
the applicable law the right to the installed or incorporated items passes under
the doctrine of accession to the owner of the airframe or aircraft engine as the
principal asset. In such a case the person who previously had an interest in such
items loses its title to them and they become vested in the owner of the airframe
or aircraft engine or, if this has been charged, become subject to the charge if
this covers accessions.

[

Many states have adopled a doctrine of accession, and this can be justified not
only doctrinally but also because without such a doctrine the principal object
could be seriously impaired if a party claiming an interest in a component, €.q. as
a supplier selling under reservation of title, were to assert its interest. However.
there may be cases where the applicable law would allow such an interest
to continue to subsite despite the annexure to the principal object. "0 (our
emphasis)

16. Further, TEC's right to the Power Train remains unaffected under Article 29(7) as

Canada no longer maintains a doctrine of accession which would extinguish TEC's right

to the Power Train. Rather, section 38(2) of the PPSA was enacted to oust the common

law tests of accession, and was explicitly designed to preserve and protect the rights of

a broader range of items as accessions. As Cuming, Walsh, and Wood state;

“The definition of accessions contained in the PPSA represents a significant
break from the common law. Because the PPSA provides a right to remove the
accession and contains a set of priority rufes that take into account the different
position [sic] of the competing claimants, it is possible to replace the common law
tests for accession with a much simpler test. The PPSA defines accession simply
as goods that are installed in or affixed to other goods. This definition
encompasses many situations that would not have been regarded as involving an
accession under the common law.""

% Official Commentary at para. 4,197 [Tab 3).

" Ronald Cuming, Catherine Walsh & Roderick Wood, Personal Property Security Law, (Toronto: frwin
Law, 2005), p. 500 [Tab 2 to the Initial TEC Brief].
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17. Professor Goode demonstrates the application of Article 29(7) where prior rights to an

accession are protected through the following scenario:

“An audio system leased by A to L is installed on an aircraft which is owned by D
and has been charged to C. Later, S supplies spare parts under a conditional
sale_agreement and these are incorporated into the aircraft engine but
subsequently removed and held in store. Paragraph 7(a) of this Article makes it
clear that the Convention does not affect A’s rights over the audio system where
under the applicable law those rights continue to exist despite the installation in
the aircraft and that if the applicable law so provides S's interest in the spare
parts _continues nolwithstanding their_incorporation into_the aircraft_engine and
their subseguent removal.”* (our emphasis)

18.  This example maintains a number of similarities with TEC's current position with respect

to the

Power Train, as the righis established under section 38(2) of the Personal

Property Security Act (Alberta) continue to exist despite the accession of the Power

Train. That this result would also be found for accessions in Canada is also supported by

Cuming, Walsh, and Wood, where they state with respect to section 29(7):

“The effect of this provision [29(7)] is to leave to the applicable law resolution of
issues associated with creation and priority of separately created interests in
these items.

[..J

Under the PPSA, the owner of the accession can grant an effective security
interests in the accession goods, either before or after they are attached to the
other goods, that can be separately protected by registration from the effects of
any disposition of or grant of an interest in the property to which they are
attached.

[.]

As a result of Article 29(7), the holders of such interests are nof required to
register their interest under the Convention and its priority regime does not apply
to them. Furthermore, a prior security interest in_an accession taken under the
PPSA can prevail over a later international interest taken in the airframe or
engine and accession whether or not the security interest is perfected
(registered) in a personal property registry."

2 Official Commentary at para. 4.207 [Tab 3].

" Ronald Cuming, Catherine Walsh & Roderick Wood, Personal Property Security Law, (Toronto: Irwin
Law, 2005), pp. 618-619 [Tab 2 to the Initial TEC Brief].

#11655741



-9.

19. In light of the foregoing, it appears undeniable that Article 29(7)(a) of the Convention
applies to protect TEC's rights and security interests in the Power Train, which are not
lost by the simple fact that the Power Train was removed from C-GEMK and put onto C-
GEMU without TEC's consent or knowledge.

C. Effects of Insolvency and Alternative A

20. In addition to the above limits on Ariicle 29(7)(a) sought by ECN above, ECN further
argues that the insolvency provisions in the Cape Town Convention have precedence
over Article 29(7)(a) of the Convention, and that accordingly, the Court must refer to
these provisions to the exclusion of Article 29(7)(a).

21; First, it is worth noting, that in the case at hand, TEC is not contesting ECN's right to
seize C-GEMU pursuant to the Cape Town Convention, but rather, is seeking to
exercise its own rights, as a secured creditor, on an "item" (the Power Train), on which

ECN does not have a registered security interest.

22. ECN relies on Article X1, Alternative A, paragraph 12 of the Protocol, to argue that Third
Eye's registered interest in the Power Train, cannot have precedence over ECN's
registered interest in C-GEMU. Paragraph 12 reads as follows:

"No rights or interests, except for non-consensual rights or interests of a category
covered by a declaration pursuant to Article 39(1), shall have priority in
insolvency proceedings over registered interests."

23. Professor Goode, in the Official Commentary, describes how Article XI(12) functions to
displace the rules of insolvency law so that certain specific priorities, established in an
insolvency context, do not take precedence of a registered interest in an "object” (i.e. C-
GEMU).

"3.113. The creditor's protection under Alternative A is further strengthened by a
provision that no rights or interests, except for non-consensual rights or interests
of a category covered by a declaration under Article 39(1), are to have priority
over registered interests (Alternative A, paragraph 12). That makes explicit what
is implicit in Articles 29 and 30(2) of the Convention, namely that rules of
insolvency law — for example, those giving priority to various categories of
preferential debt such as claims for taxes or unpaid wages — cannot be

11835741



24.

25.

26.

27.

-10-

applied to displace the priority of a registered international interest."™ (our
emphasis)

It is first worth noting that TEC's security interest is not one created by insolvency rules,
but rather, basic principles of security governed by the PPSA.

Moreover, in the case at hand, ECN's registered international interest is in C-GEMU,
which, as mentioned above, did not include the Power Train at the time of registration. In
this regard, ECN has no international interest or right in the Power Train. Accordingly,
TEC is by no means seeking to exercise any sort of competing interest or right to C-
GEMU, but rather, is seeking only to prevent its pre-existing and protected interests in
an improperly installed part from being absorbed and consumed by the whole, despite
their clear identifiability and continuous capacity for removal.

In addition, even if the rules of insolvency law are otherwise displaced for other
competing forms of priorities for an object, the Cape Town Convention explicitly carves
out an exception for the rights of “items" in both the main text of the Convention (Article
29(7)(a)) and the Protocol (Article XIV(4)). This carve out is consistent with the
commercial principles set out in the preamble of the Cape Town Convention seeking the
facilitation of financing of the acquisition and use of objects such as aircraft. If previously
financed spare parts were to lose their prior claim whenever a debtor holding an aircraft
went bankrupt, the purpose of financing such parts at all would be destroyed, inhibiting
the efficient use and advantageous financing of high value aircraft. It would be an absurd
result for the Convention to permit an outcome directly in contrast with its stated
purposes, and is clearly not the result intended in light of the strength of the language of
Article 29(7), which does not permit the protectionary regime otherwise created for
aircraft to affect explicitly and exclusively the rights of accessions.

Article 5 of the Cape Town Convention establishes that where matters are not expressly
settled by the general principles of the purposes set forth in the preamble, the
international character of the Convention, and the need to promote uniformity and

predictability, recourse will be made to the domestic rules of law applicable to the

4 Official Commentary at para. 3.113 [Tab 3].
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dispute. As such, if it is not clear that Article XI(12) does not affect the protections
afforded to accessions in light of the Cape Town Convention’s purposes, the modern
principle of interpretation further requires that absurdities be rejected, and that the act be

read as a whole.

PART V - CONCLUSION

28.

In light of the foregoing, TEC submits that there is nothing in the Cape Town Convention
which permits the exclusion of Article 29(7)(a) to the Power Train, and accordingly,
TEC's prior security interest in the Power Train taken under the PPSA prevails over

ECN's international security interest in C-GEMK.

Respectfully submitted in Calgary this 17" day of December, 2018

STIKEMAN ELLIOTT LLP

%o‘/l Joseph Reynaud / Nathalie Nouvet

jreynaud@stikeman.com
nnouvet@stikeman.com
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CONVENTION

ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

THE STATES PARTIES TO THIS CONVENTION,
AWARE of the need to acquire and use mobile equipment of high value or particular economic
significance and to facilitate the financing of the acquisition and use of such equipment in an

efficient manner,

RECOGNISING the advantages of asset-based financing and leasing for this purpose and desiring to
facilitate these types of transaction by establishing clear rules to govern them,

MINDFUL of the need to ensure that interests in such equipment are recognised and protected
universatly,

DESIRING to provide broad and mutual economic benefits for all interested parties,

BELIEVING that such rules must reflect the principles underlying asset-based financing and leasing
and promote the autonomy of the parties necessary in these transactions,

CONSCIOUS of the need to establish a legal framework for international interests in such equipment
and for that purpose to create an international registration system for their protection,

TAKING INTO CONSIDERATION the objectives and principles enunciated in existing Convenlions
relating to such equipment,

HAVE AGREED upon the following provisions:

Chapter 1

Sphere of application and general provisions
Article 1 — Definitions

In this Convention, except where the context otherwise requires, the following terms are employed
with the meanings sel out below:

(a) ‘“agreement” means a securily agreement, a title reservalion agreement or a leasing
agreement;



(b)

(©)

(d)

(e)
(0
(2)

(h})

(1)

(k)

(1

(m)

(n)

“assignment™ means a contract which, whether by way of security or otherwise, confers
on the assignee associated rights with or without a transfer of the related international
interest;

“associated rights” means all rights to payment or other performance by a debtor under
an agreement which are secured by or associated with the object;

“commencement of the inselvency proceedings” means the time at which the insolvency
proceedings are deemed to commence under the applicable insolvency law;

“conditional buyer” means a buyer under a title reservation agreement;
“conditional seller” means a seller under a title reservation agreement;

“contract of sale™ means a contract {or the sale of an object by a seller to a buyer which
is not an agreement as defined in (a) above;

“courl”™ means a court of law or an administrative or arbitral tribunal established by &
Contracting State;

“creditor” means a chargee under a securily agreement, a conditional seller under a title
reservation agreement or a lessor under a leasing agreement;

“debtor” means a chargor under a security agreement, a conditional buyer under a title
reservation agreement, a lessee under a leasing agreement or a person whose interest in
an object is burdened by a registrable non-consensual right or interest;

“Insolvency administrator” means a person authorised to adininister the reorganisation or
liguidation, including one authorised on an interim basis, and includes a deblor in
possession i permitted by the applicable insolvency law,

“insolvency preceedings” means bankruptey, liquidation or other collective judicial or
administrative proceedings, including interim proceedings, in which the assets and
affairs of the debtor are subject to control or supervision by a courl for the purpoeses of
reorganisation or liquidation;

“interested persons” means:

(1)  the debtor;

(ii)  any person who, for the purpose of assuring performance of any of the obligations
in favour of the creditor, gives or issues a suretyship or demand guarantee or a
standby letter of credit or any other fonn of credit insurance;

(iii) any other person having rights in or over the object;

“internal transaction” means a transaction of a type listed in Article 2(2)(a) to (c) where

the centre of the main interests of all parlics to such transaction is situated, and the
relevant object located (as specified in the Protocol), in the saine Contracting State at the



(o)
(p)

(@)

(r)

(s)

®

(u)
(v)

(W)

(x)

(y)

(2)

(aa)

time of the conclusion of the contract and where the interest created by the transaction
has been registered in a national registry in that Contracting State which has made a
declaration under Article 50(1);

“International interest” means an interest held by a creditor to which Article 2 applies;

“International Registry” means the international registration facilities established for the
purposes of this Convention or the Protocol;

“leasing agreement™ means an agreement by which one person (the lessor) grants a right
to possession or control of an object (with or without an option to purchase) to another
person (the lessee) in return for a rental or other payment;

“npational interest” means an interest held by a creditor in an object and created by an
internal transaction covered by a declaration under Article 50(1);

“non-consensual right or interest” means a right or interest conferred under the law of a
Contracting State which has made a declaration under Article 39 to secure the
perforimance of an obligation, including an obligation to a State, State enlity or an
intergovernmental ar private organisation;

“notice of a national interest”™ means notice registered or to be registered in the
International Registry that a national interest has been created;

*object” means an object of a category to which Article 2 applies;

“pre-exisling right or interest™ means a right or interest of any kind in or over an object
created or arising before the effective date of this Convention as defined by Article
60(2)(a);

“proceeds” means money or noni-money proceeds of an object arising from the total or
partial loss or physical destruction of the object or ils total or partial confiscation,
condemnation or requisition;

“prospective assignment™ means an assignment that is intended o be made in the future,
upon the occurrence of a stated event, whether or not the occurrence of the event is
eertain;

“prospective inlernational interest” means an interest that is intended to be created or
provided for in an object as an internalional interest in the future, upon the occurrence of
a stated event (which may include the debior’s acquisition of an interest in the abject),
whether or not the occurrence of the event is certain;

“prospective sale” means a sale which is intended to be made in the future, upon the
occurrence of a staled event, whether or not the occurrence of the event is certain,

“Protocol” means, in respect of any category of object and associated rights to which
this Convention applies, the Protocol in respect of that category of object and associated
rights;



(bb) “registered” means registered in the International Registry pursuant to Chapter V;

(cc) “registered interest” means an international interest, a registrable non-consensual right or
interest or a nalional interest specified in a notice of a national interest registered
pursuant to Chapter V;

(dd) “registrable non-consensual right or interest” means a non-consensual right or interest
registrable pursuant to a declaration deposited under Article 40;

ee) “Registrar’ means. in respect of the Protocol, the person or body designated by that
g : pect ¢ p Y g Y
Protocol or appointed under Article 17(2)(b);

(ff) “regulations™ means regulations made or approved by the Supervisory Autharity
pursuant to the Protocol;

(gg) “sale” means a transfer of ownership of an object pursuant to a contract of sale;

(hh) “secured obligation™ means an obligation secured by a security interest:

(ii)  “security agreement” means an agreement by which a chargor grants or agrees 1o grant
to a chargee an interest (including an ownership interest) in or over an object lo secure
the performance of any existing or future obligation of the chargor or a third person;

(i)  “security interest” means an interest created by a security agreement;

(kk) “Supervisory Authority” means, in respect of the Proiocol, the Supervisory Authority
referred 1o in Article 17(1);

) “title reservation agreement” means an agreement for the sale of an abject on tenms that
E - "o . J
ownership does not pass until fulfilment of the condition or conditions stated in the
agreement,

(mmy) “unregistered interest™ means a consensual interest or non-consensual right or interest
(other than an interest to which Article 39 applies) which has not been registered,
whethier or not it is registrable under this Convention; and

nn)  Swriting” means a record of information (including information comwmunicated by
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teletransmission) which is in tangible or other form and is capable of being reproduced
in tangible form on a subsequent occasion and which indicates by reasonable means a

person’s approval of the record.

Article 2 — The international interest
1. This Convention provides for the constitution and effects of an international interest in certain
P

categories of mobile equipment and associated rights.



2. For the purposes of this Convention, an international interest in mobile equipment is an
interest, constituted under Article 7, in a uniquely identifiable object of a category of such objects
listed in paragraph 3 and designated in the Protocol:

{a) granted by the chargor under a security agreement;

(b)  vested in a person who is the conditional seller under a title reservation agreement; or

(c) vested in a person who is the lessor under a leasing agreement.
An interest falling within sub-paragraph (a) does not also fal within sub-paragraph (b) or (c).
. 1 The categories referred to in the preceding paragraphs are:

{a) airframes, aircraft engines and helicopters;

(b) railway rolling stock; and

(c) spacc assels.

4. The applicable law determines whether an interest to which paragraph 2 applies falls within
subparagraph (a), (b) or (c¢) of that paragraph.

5. An international interest in an object extends lo procecds of that object.

Article 3 — Sphere of application

1. This Convention applies when, at the time of the conclusion of the agreement crealing or
providing for the international inlerest, the deblor is situated in a Contracting State.

2, The fact that the creditor is situated in a non-Contracting State does not affect the applicability
of this Convention.
Article 4 — Where debfor is situated
1. For the purposes of Article 3(1), the debtor is situated in any Contracting State:
(a) under the law of which it is incorporated or formed;
(b)  where it has its registered office or stalutory seat;
(¢) where it has its centre of administration; or

(d)  where it has its place of business.



2. A reference in sub-paragraph (d) of the preceding paragraph to the debtor’s place of business
shall, if it has more than one place of business, mean its principal place of business or, if it has no place
of business, its habitual residence.
Article 5 — Interpretation and applicable law

L In the interpretation of this Convention, regard is to be had to its purposes as set forth in the
preamble, to its international character and to the need to promote uniformity and predictability in its
application.

2. Questions concerning matters governed by this Convention which are not expressly seitled in it
are to be settled in conformity with the general principles on which it is based or, in the absence of

such principles, in conformity with the applicable faw.

3. References to the applicable law are 1o the domestic rules of the law applicable by virlue of the
rules of private international law of the forum State.

4. Where a State comprises several territorial units, cach of which has its own rules of law in
respect of the matter to be decided, and where there is no indication of the relevant territorial unit, the

law of that State decides which is the territorial unit whose rules shall govern. In the absence of any
such rule, the law of the territorial unit with which the case is mosl closely connected shall apply.

Arlicle 6 — Relationship between
the Convention and the Protocol
1. This Convention and the Protocol shall be read and interpreted together as a single instrument.

2; To the extent of any inconsisiency between (his Convention and the Protocol, the Protocol
shall prevail.

Chapter 11

Constitution of an international interest

Article 7— Formal requirements

An interest is constituled as an inlernational interest under this Convention where the agreement
creating or providing for the interest:

(a)  isin writing;

(b) relates to an object of which the chargor, conditional seller or lessor has power to
dispose;



(¢c) enables the object to be identified in conformity with the Protocol; and

(d) in the case of a security agreement, enables the secured obligations to be determined, but
without the need to state a sum or maximum sum secured.

Chapter II1

Default remedies

Article 8 — Remedies of chargee

I. In the event of default as provided in Article 11, the chargee may, to the extent that the chargor
has at any time so agreed and subject to any declaration that may be made by a Contracting State under
Article 54, exercise any one or more of the following remedics:

(a) take possession or control of any object charged to it;
(b)  sell or grant a lease of any such abject;

(¢) collect or receive any income or profits arising from the management or use of any such
object.

2. The chargee may alternatively apply for a court order authorising or directing any of the acts
referred to in the preceding paragraph.

3. Any remedy set out in sub-paragraph (a), (b) or (c) of paragraph 1 or by Article 13 shall be
exercised in a commercially reasonable manmner. A remedy shall be deemed to be exercised in a
comnercially reasonable manner where it is exercised in conformity with a provision of the security
agreement except where such a provision is manifestly unreasonable.

4. A chargee proposing to scll or grant a lease of an object under paragraph 1 shall give
reasonable prior notice in writing of the proposed sale or lease lo:

(a) interested persons specified in Article 1(m)(i) and (ii); and

(b) interested persons specified in Article 1(m)(iii) who have given notice of their rights to
the chargee within a reasonable time prior to the sale or lease.

5. Any sum collected or received by the chargee as a resull of exercise of any of the remedies set
out in paragraph 1 or 2 shall be applied towards discharge of the amount of the secured obligations.

6. Where the sums collected or received by the chargee as a result of the exercise of any remedy
set outl in paragraph 1 or 2 exceed the amount secured by the security interest and any reasonable costs
incurred in the exercise of any such remedy, then unless otherwise ordered by the court the chargee
shall distribute the surplus among holders of subsequently ranking interests which have been registered



or of which the chargee has been given notice, in order of priority, and pay any remaining balance to
the chargor.

Article 9 — Vesting of objeet in satisfaction; redemption

1. At any time after default as provided in Article 11, the chargee and all the interested persons
may agree that ownership of (or any other interest of the chargor in) any object covered by the security
interest shall vest in the chargee in or towards satisfaction of the secured obligations.

2 The court may on the application of the chargee order that ownership of (or any other interest
of the chargor in) any object covered by the security interest shall vest in the chargee in or towards
satisfaction of the secured obligations.

3. The courl shall grant an application under the preceding paragraph only if the amount of the
secured obligations to be satisfied by such vesting is commensurate with the value of the object afier
taking account of any payment to be made by the chargee 1o any of the interested persons.

4. At any time after default as provided in Article 11 and before sale of the charged object or the
making of an order under paragraph 2, the chargor or any interested person may discharge the seeurity
interest by paying in full the amount secured, subject to any lease granied by the chargee under Article
8(1)(b) or ordered under Article 8(2). Where, after such defaull, the payment of the amount secured is

made in full by an interested person other than the debtor, that person is subrogated to the rights of the
chargee.

5. Ownership or any other interest of the chargor passing on a sale under Article 8(1)(b) or
passing under paragraph 1 or 2 of this Article is [ree Irom any other interest over which the chargee’s
sccurily interest has priority under the provisions of Article 29,

Article 10 — Remedies of conditional seller pr lessor

In the event of default under a title reservation agreement or under a leasing agreement as provided in
Article 11, the conditional seller or the lessor, as the case may be, may:

(a) subject to any declaration that may be made by a Contracting State under Article 54,
terminale the agrecment and take possession or control of any object to which the
agreement relates; or

(b) apply for a courl order authorising or directing either of these acts.

Article 11 — Meaning of default

1. The deblor and the creditor may at any time agree in wriling as to the events that constitute a
default or otherwise give rise to the rights and remedies specified in Articles 8 to 10 and 13.



2; Where the debtor and the creditor have not so agreed, “default” for the purposes of Atticles 8
to 10 and 13 means a default which substantially deprives the creditor of what it is entitled to expect
under the agreement.
Article 12 — Additional remedics
Any additional remedies permitted by the applicable law, including any remedies agreed upon by the
parties, may be exercised to the extent that they are not inconsistent with the mandatory provisions of
this Chapter as set out in Article 15.
Article 13 — Relief pending final determination

L. Subject to any declaration that it may make under Article 55, a Contracting State shall ensure
that a creditor who adduces evidence of default by the debtor may, pending final determination of its
claim and to the extent that the debtor has at any time so agreed, obtain [rom a courl speedy relicl in
the form of such one or more of the following orders as the creditor requests:

(a) preservation of the object and its value;

(b)  possession, control or custody of the object;

(¢) iminobilisation of the object; and

(d) lease or, except where covered by sub-paragraphs (a) to (c), management of the abject
and the income therefrom.

2 In making any order under the preceding paragraph, the courl may impose such terms as it
considers necessary 1o protect the interested persons in the event that the creditor:

(a)  in implementing any order granting such relief, fails to perform any of its obligations to
the debtor under this Converntion or the Protocol; or

(b) fails to establish its claim, wholly or in part, on the final determination of that claim.

3 Before making any order under paragraph 1, the court may require notice of the request to be
given to any of the interested persons,

4, Nothing in this Article affects the application of Article 8(3) or limits the availability of forms
of interim relief other than those set out in paragraph 1.
Article 14 — Procedural requirements

Subject to Article 54(2), any remedy provided by this Chapter shall be exercised in conformity with the
procedure prescribed by the law of the place where the remedy is to be exercised.



Article 15 — Derogation
In their relations with each other, any two or more of the parties referred to in this Chapter may at any

time, by agreement in writing, derogate from or vary the effect of any of the preceding provisions of
this Chapter except Articles 8(3) to (6), 9(3) and (4), 13(2) and 14.

Chapter IV

The international registration system
Article 16 — The International Registry
I An International Registry shall be established for registrations of:

(a) international interests, praspective international interests and registrable non-consensual
rights and intercsts;

(b) assignments and prospective assignments of international interests;

(c) acquisitions of intemational interests by legal or contractual subrogations under the
applicable faw;

(d) notices of national interests; and
() subordinations of interests referred to in any of the preceding sub-paragraphs.

2! Dilferent intemational registries may be established for different categories of object and

associated rights.

3. For the purposes of this Chapter and Chapter V, the term “registration™ includes, where
appropriate, an amendment, extension or discharge ol a registration.

Article 17 — The Supervisory Authority and the Registrar

1. There shall be a Supervisory Authority as provided by the Protocol.

[BS]

The Supervisory Authority shall:
(a)  establish or provide for the establishiment of the Intemational Registry,
(b) excepl as otherwise provided by the Protocol, appoint and dismiss the Registrar;

(c) ensure that any rights required for the continued effective operation of the Intemalional
Registry in the event of a change of Registrar will vest in or be assignable to the new
Repistrar;



(d) after consultation with the Contracting States, make or approve and ensure the
publication of regulations pursuant to the Protocol dealing with the operation of the
International Registry;

(e) establish administrative procedures through which complaints conceming the operation
of the International Registry can be made to the Supervisory Authority;

(D  supervise the Registrar and the operation of the International Registry;

(g) at the request of the Registrar, provide such guidance to the Registrar as the Supervisory
Authority thinks fit;

(h) set and periodically review the structure of fees to be charged for the services and
facilities of the International Registry;

(i)  do all (hings necessary to ensure that an efficient notice-based electronic registration
syslem exists to implement the objectives of this Convention and the Protocol; and

() report periodically to Contracting States concerning the discharge of its obligations
under this Convention and the Protocol.

3. The Supervisory Authority may enter into any agreement requisile for the perfonmance of its
functions, including any agreement referred to in Article 27(3).

4. The Supervisory Authority shall own all proprietary rights in the data bases and archives ol the
International Registry.

5. The Registrar shall ensure the efficient operation of the International Regisiry and perform the
functions assigned to it by this Convention, the Protocol and the regulations.

Chapter V

Other matters relating to registration
Article 18 — Registration requirements

1. The Protoco! and regulations shall specily the requirements, including the criteria for the
identification of the object:

(a) for effecting a registration (which shall include provision for prior electronic

transmission of any consent from any person whose consent is required under Article
20);

(b) for making searches and issuing search certificates, and, subject thereto;

(¢) for ensuring the confidentiality of information and documents of the International
Registry other than information and documents relating to a registration.



2 The Registrar shall not be under a duty to enquire whether a consent to registration under
Article 20 has in fact been given or is valid.

3. Wahere an interest registered as a prospective international interest becomes an intemaltional
interest, no further registration shall be required provided that the registration infonmation is sufficient
for a registration of an international interest.

4. The Registrar shall arrange for registrations to be entered into the International Registry data
base and made searchable in chronological order of receipt, and the file shall record the date and time
of receipt.

5. The Protocol may provide that a Contracting State may designate an entity or entitics in its
territory as the entry point or entry points through which the information required for registration shall
or may be transmitted to the International Registry. A Contracting Statc making such a designation
may specify the requirements, if any, to be satisfied before such information is transmitted to the
International Regisiry.

Article 19 — Validity and time of registration

1. A registration shall be valid only if made in conformity with Article 20.

2. A registration, if valid, shall be complete upon entry of the required information into the
International Registry data base so as to be searchable,

3. A registration shall be searchable for the purposes of the preceding paragraph at the time when:
(a)  the International Registry has assigned to it a sequentially ordered file number; and

{b)  the registration information, including the file number, is stored in durable form and may
be nccessed al the International Registry.

4, If an interest first registered as a prospective international interest becomes an international
interest, that international interest shall be treated as registered from the time ol registration of the
prospective international interest provided that the registration was still current immediately before the
international interest was constituled as provided by Article 7.

5. The preceding paragraph applies with necessary modifications to the registration of a
prospective assignment of an international interest.

6. A registration shall be searchable in the International Registry data base according to the
criteria prescribed by the Protocol.

Avrticle 20 — Consent to registration
L. An international interest, a prospective international interest or an assignment or prospective

assignment of an international interest may be registered, and any such registration amended or
extended prior 1o its expiry, by either party with the consent in writing of the other.



2, The subordination of an international interest to another international interest may be registered
by or with the consent in writing at any time of the person whose interest has been subordinated.

3. A registration may be discharged by or with the consent in writing of the party in whose favour
it was made.

23 The acquisition of an international interest by legal or contractual subrogation may be
registered by the subrogee.

5. A registrable non-consensual right or interest may be registered by the holder thereof.

6. A notice of a national interest may be registered by the holder thereof.

Article 21 — Duration of registration

Registration of an intemational interest remains effective until discharged or until expiry of the period
specified in the registration.

Article 22 — Searches

I Any person may, in the manner prescribed by the Protocol and regulations, make or request a
search of the Intemational Registry by electronic means concerning inferests or prospeclive
international interests registered therein.

2, Upon receipt of a request therefor, the Registrar, in the manner prescribed by the Profocol and
regulations, shall issue a registry search certiflicate by electronic means with respect 1o any object:

a)  stating all registered information relating thereto, together with a statement indicating
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the date and time of registration of such information; or

(b) stating that there is no information in the Intemational Registry relating thereto.

3. A search certificate issued under the preceding paragraph shall indicate that the creditor named
in the registration information has acquired or intends to acquire an international interest in the object
but shall not indicate whether what is registered is an international interest or a prospective
international interest, even if this is ascertainable from the relevant registration information.

Articie 23 — List of declarations and
declared non-consensual rights or interests

The Registrar shall maintain a list of declarations, withdrawals of declaration and of the categories of
nonconsensual right or interest communicated to the Registrar by the Depositary as having been
declared by Contracting States in conformity with Articles 39 and 40 and the date of each such
declaration or withdrawal of declaration. Such list shall be recorded and searchable in the name of the
declaring State and shall be made available as provided in the Protocol and regulalions to any person
requesling it.



Article 24 — Evidentiary value of certificates

A document in the form prescribed by the regulations which purports te be a centificate issued by the
International Regisiry is prima facie proof:

{a) that it has been so issued; and

(b) of the facts recited in it, including the date and time of a registration.

Article 25 — Discharge of registration

1. Where the obligations secured by a registered sccurity inlerest or the obligations giving rise to
a registered non-consensual right or interest have been discharged, or where the conditions of transfer
of title under a registered title reservation agreement have been fulfilled, the holder of such interest
shall, without undue delay, procure the discharge of the registration alter written demand by the debtor
delivered to or received al its address stated in the registration.

2, Where a prospective international interest or a prospective assignment of an international
interest has been registered, the intending creditor or intending assignee shall, without undue delay,
procure the discharge of the registration after written demand by the intending dcbtor or assignor which
is delivered 1o or received at its address stated in the registration before the intending creditor or
assignee has given value or incurred a commitment to give value.

3. Where the obligations secured by a national interest specified in a registered notice of a
national interest have been discharged, the holder of such interest shall, without undue delay, procure
the discharge of the registration after written demand by the deblor delivered to or received at its
address stated in the registration,

4. Where a registration ought not to have been made or is incorrect, the person in whose favour
the registralion was made shall, without undue delay, procure its discharge or amendment afier written
demand by the debtor delivered to or received at its address stated in the registration.

Article 26 — Access to the
inlernational registration facilities

No person shall be denied access to the registration and search facilities of the International Registry
on any ground other than its failurc to comply with the procedures prescribed by this Chapter.



Chapter VI

Privileges and immunities of
the Supervisory Authority and the Registrar

Article 27 — Legal personality; immunity

l. The Supervisory Authority shall have international legal personality where not already
possessing such personality.

2, The Supervisory Authority and its officers and employees shall enjoy such immunity from
legal or administralive process as is specified in the Protocol.

3 (a) The Supervisory Authority shall enjoy exemption from taxes and such other privileges
as may be provided by agreement with the host State.

(b) For the purposes of this paragraph. “host State” mecans the State in which the
Supervisory Authority is situated.

4, Tlhe assets, documents, data bases and archives of the International Registry shall be inviolable
and immune (rom scizure or other legal or administrative process.

5. For the purposes of any claim against the Registrar under Article 28(1) or Article 44, the
claimant shall be entitled to access to such information and decuments as are necessary to enable the
claimant to pursuc its claim.

6. The Supervisory Authority may waive the inviolability and immunity conferred by
paragraph 4.

Chapter VII

Liability of the Registrar

Article 28 — Liability and financial assurances

1. The Registrar shall be liable for compensatory damages for loss suffered by a person directly
resulting from an error or omission of the Registrar and its officers and employees or from a
malfunction of the intemational registration system except where the malfunction is caused by an event
of an inevitable and irresistible nature, which could not be prevented by using the best praclices in
current use in the ficld of electronic registry design and operation, including those related to back-up
and syslems security and networking.

2. The Registrar shall not be liable under the preceding paragraph for factual inaccuracy of
registration information received by the Registrar or transmitted by the Registrar in the form in which



it received that information nor for acts or circumstances for which the Registrar and ils officers and
employees are not responsible and arising prior to receipt of registration information at the
International Registry.

3. Compensation under paragraph 1 may be reduced to the extent that the person who suffered the
damage caused or contributed to that damage.

4. The Registrar shall procure insurance or a financial guarantee covering the liability referred to
in this Article to the extent determined by the Supervisory Authorily, in accordance with the Protocol.

Chapter VIII

Effects of an international interest as against third parties

Article 29 — Priority of competing interests

1. A registered interest has priority over any other interest subsequently registered and over an
unregistered interest.

2. Thie priority of the first-mentioned interest under the preceding paragraph applies:

(a)  evenif the first-mentioned interest was acquired or registered with actual knowledge of
the other interest; and

(b) even as regards value given by the holder of the first-mentioned interest with such
knowledge.

3 The buyer of an object acquires its inlerest in it:

()  subject to an interest registered at the time of its acquisition of that interest; and

(h)  free from an unregistered interest even if it has actual knowledge of such an inlerest.
4. The conditional buyer or lessee acquires its interest in or right over that object:

(a) subject 1o an interest registered prior o the registration of the international interest held
by ils conditional seller or lessor; and

{b) free from an interest not so registercd at that time even if it has actual knowledge of that
interest.

5. The priority of competing interests or rights under this Article may be varied by agreement
hetween the holders of those interests, but an assignee of a subordinated interest is not bound by an
agreement to subordinate that interest unless at the time of the assignment a subordination had been
registered relating to that agreemenl.



6. Any priority given by this Article to an interest in an object exlends to proceeds.
i This Convention:

(a)  does not affect the rights of a person in an item, other than an object, held prior to its
installation on an object if under the applicable law those rights continue to exist after
the installation; and

(b) does not prevent the creation of rights in an item, other than an object, which has
previously been installed on an object where under the applicable law those rights are
created.

Article 30 — Effcets of insolvency
1. In insolvency procecdings against the debtor an international interest is effective if prior to the
commencement of the insolvency proceedings that interest was registered in conformily with this

Convention.

2. Nothing in this Article impairs the effectivencss of an international interest in the insolvency
proceedings where that interest is effective under the applicable law.

3. Nothing in this Article affects:

(a) any rules of law applicable in insolvency proceedings relating 1o the avoidance of a
(ransaction as a preference or a transfer in fraud of creditors; or

(b)  any rules of procedure relating to the enforcement ol rights to property which is under
the contro or supervision of the insolvency administralor.

Chapter IX

Assignments of associated rights and international intercsts;
rights of subrogation
Article 31 — Effects ol assignnient

I Excepl as otherwise agreed by the parties, an assignment of associated rights made in
conformity with Article 32 also transfers to the assignec:

(a)  therelated international interest; and
(b)  all the interests and priorities of the assignor under this Convention.

2 Nothing in this Convention prevents a partial assignment of the assignor’s associated rights. In
the case of such a partial assignment the assignor and assignee may agree as to their respective rights



concerning the related international interest assigned under the preceding paragraph but not so as
adversely to affect the debtor without its consent.

3. Subject to paragraph 4, the applicable law shall determine the defences and rights of set-off
available to the debtor against the assignee.

4. The debtor may at any time by agreement in writing waive all or any of the defences and rights
of set-off referred to in the preceding paragraph other than defences anising from fraudulent acts on the
part of the assignee.
3 In the case of an assignment by way of security, the assigned associated rights revest in the
assignor, to the extent that they are still subsisting, when the obligations secured by the assignment
have been discharged.

Article 32 — Formal requirements of assignment
L An assignment of associated rights transfers the related international interest only if it:

(@) s in writing;

(b)  enables the associated rights to be identified under the contract from which they arisc;
and

(c) in the case of an assignment by way of sccurity, enables the abligations secured by the
assignment 1o be determined in accordance with the Protocal but without the need to
state a sum or maximuim sum scewred.

2. An assignment of an international interest created or provided for by a security agreement is
not valid unless some or all related associated rights also are assigned.

3. This Convention does nol apply to an assignment of associated rights which is not effective (o
iransfer the related international interest,

Article 33 — Debtor’s duty to assignee
1. To the extent that associated rights and the relaied international interest have been transferred
in accordance with Articles 31 and 32, the debtor in relation to those rights and that interest is bound
by the assignment and has a duty 10 make payment or give other performance to the assignee, if bul

only if:

(a)  the debtor has been given notice of the assignment in writing by or with the authority of
the assignor; and

(b) the notice identifies the associated rights.



2. Irrespective of any other ground on which payment or performance by the deblor discharges
the latter from liability, payment or performance shall be effective for this purpose if made in
accordance with the preceding paragraph.

3 Nothing in this Adicle shall affect the priority of competing assignments,

Article 34 — Delault remedies in respect of assignment
by way of security

In the event of default by the assignor under the assigninent of associated rights and the related
international interest made by way of security, Articles 8, 9 and 11 to 14 apply in the relations between
the assignor and the assignee (and, in relation to associated rights, apply in so far as those provisions
are capable of application to intangible property) as if references:

(a) 1o the sccured obligation and the securily interest were relerences to the obligation
secured by the assigniment of the associated rights and the related international interest

and the security interest created by that assigniment;

(b) to the chargee or creditor and chargor or debtor were references to (he assignee and
assignor;

(c) to the holder of the international inlerest were references (o the assignee; and
(d) 1o the object were references to the assigned associated rights and the related
international interest.
Article 35 — Priority of competing assignments

1. Where there are competing assignments ol associated rights and at least one ol the assignments
includes the related imer'nationnl interest and is registered, the provisions ol Article 29 apply as il the
references to a registered interest were references to an assignment of the associated rights and the
related registered interest and as if references to a registered or unregistered inlerest were references to
a registered or unregistered assignment.
2 Article 30 applies Lo an assignment of associated rights as il the references Lo an international
interest were references to an assigninent of the associated rights and the related intemational interest.

Article 36 — Assignee’s priority with respect to associated rights

1. The assignee of associated rights and the related international interest whose assignment has
been registered only has priority under Arlicle 35(1) over another assignee of the associated rights:

(a) if the contract under which the associated rights arise states that they are secured by or
associaled with the object; and

(b) to the extent that the associated rights are related to an object.



2. For the purposes of sub-paragraph (b) of the preceding paragraph, associated rights are related
to an object only to the extent that they consist of rights to payment or performance that retate to:

{a)  asum advanced and utilised for the purchase of the objec;

(b) a sum advanced and utilised for the purchase of another object in which the assignar
lield another international interest if the assignor transferred that interest to the assignee
and the assignment has been registered,;

(¢) the price payable for the object;

(d) the rentals payable in respect of the object; or

(e) other obligations arising from a transaction referred to in any of the preceding
subparagraphs.

3. In al] other cases, the priority of the competing assignments of the associated rights shall be
determined by the applicable law.
Article 37 — Effects ol assignor®s insolvency
The provisions ol Article 30 apply to insolvency proceedings against the assignor as if references to the
debtor were reflerences to the assignor.
Arficle 38 — Subrogation

I. Subjeet to paragraph 2, nothing in this Convention affects the acquisition of associated rights
and the related international interest by legal or contractual subrogation under the applicable law.

2. The priority between any interest within the preceding paragraph and a competing interest may
be varied by agreement in writing between the holders of the respective interests but an assignee of a

subordinated interes! is not bound by an agreement to subordinate that interest unless at the time ol the
assignment a subordination had been registered relating to that agreement.

Chapter X
Rights or interests subject to declarations by Contracting States

Artiele 39 — Rights having priority withount registration

I, A Contracting Stale may at any time, in a declaration deposited with the Depositary of the
Protocol declare, generally or specifically:



(a) those categories of non-consensual right or interest (other than a right or interest lo
which Atticle 40 applies) which under that State’s law have priority over an interest in
an object equivalent to that of the holder of a registered international interest and which
shall have priority over a registered international interest, whether in or outside
insolvency proceedings; and

(b) that nothing in this Convention shall affect the right of a Siate or State entity,
intergovernmental organisation or other private provider of public services to arrest or
detain an object under the laws of that State for payment of amounts owed to such entity,

organisation or provider directly relating to those services in respect of that object or
another object.

2. A declaration made under the preceding paragraph may be expressed to cover categories that
are created alter the deposit of that declaration.

3 A non-consensual right or interest has priority over an international interest if and only if the

former is of a category covered by a declaration deposited prior to the registration of (he international
inlerest.

4. Notwithstanding the preceding paragraph, a Contracting State may, at the time of ratification,
acceplance, approval of, or accession to the Protocol, declare that a right or interest of a category
covered by a declaration made under sub-paragraph (a) of paragraph 1 shall have priority over an
international interest registered prior to the dale of such ratification, acceptance, approval or accession.

Article 40 — Registrable non-consensual rights or interests
A Contracting State may at any time in a declaration deposited with the Depositary of the Protocol list
the categorics of non-consensual right or interest which shall be registrable under this Convention as

rcgards any calegory of object as if the right or interest were an international interest and shall be
regulated accordingly. Such a declaration may be modified from lime to time.

Chapter XI
Application of the Convention to sales

Article 41 — Sale and prospective sale

This Canvention shall apply to the sale or prospeclive sale of an object as provided for in the Pratocol
with any modifications therein.



Chapter XII

Jurisdiction

Article 42 — Choice of forum

1. Subject to Articles 43 and 44, the courts of a Contracting State chosen by the parties to a
transaclion have jurisdiction in respect ol any claim brought under this Convention, whether or not the
chosen forwm has a connection with the parties or the transaction. Such jurisdiction shall be exclusive
unless otherwise agreed between the parties.

2. Any such agreement shall be in writing or othenwise concluded in accordance with the formal
requirements of the law of the chosen forum.

Article 43 — Jurisdiction under Article 13

1. The courts of a Contracling State chosen by the parties and the courts of the Contracling State
on the territory of which the object is situated have jurisdiction to grant reliel under Article 13(1)(a),
(b), (c) and Article [3(4) in respect of that object.

2 Jurisdiction to grant relief under Article 13(1)(d) or other interim relief by virtue of Article
13(4) may be exercised either:

(a) by the courts chosen by the parties; or

(b) by the courts of a Contracting State on the territory of which the debtor is situated, being
relief which, by the terms of the order granting it, is enforccable only in the termitory of
that Coniracting Stale.

* A court has jurisdiction under the preceding paragraphs even if the final delermination of the
claim referred to in Article 13(1) will or may take place in a court of another Contracling State or by
arbitration.

Article 44 — Jurisdiction to make orders
against the Registrar

1. The courts of the place in which the Registrar has its centre of administration shall have
exclusive jurisdiction to award damages or make orders against the Registrar.

2. Where a person fails to respond to a demand made under Article 25 and thal person has ceased
{o exist or cannot be found for the purpose of enabling an order to be made against il requiring it lo
procure discharge of the registration, the courls referred to in the preceding paragraph shall have
exclusive jurisdiction, on the application of the debtor or intending debtor, to make an order directed to
the Registrar requiring the Registrar lo discharge the registration.



3 Where a person fails to comply with an order of a court having jurisdiction under this
Convention or, in the case of a national interest, an order of a court of competent jurisdiction requiring
that person to procure the amendment or discharge of a registration, the courts referred to in paragraph
1 may direct the Registrar to take such steps as will give effect to that order.

4. Except as otherwise provided by the preceding paragraphs, no court may make orders or give
judgments or rulings against or purporting to bind the Registrar.
Artiele 45 — Jurisdiction in respect of insolvency proceedings

The provisions of this Chapler are not applicable to insolvency proceedings.

Chapter XIII

Relationship with other Conventions

Article 45 bis — Relationship with the United Nations Convention on the
Assignment of Receivables in International Trade

This Convention shall prevail over the United Nations Convention on the Assigimment of Receivables in
International Trade, opened for signature in New York on 12 December 2001, as it relates to the
assignment of receivables which are associated rights related to international interests in aircrafl
objects, railway rolling stock and space assets.

Article 46 — Relationship with the UniproIit Convention
on International Financial Leasing

The Protoco! may determine the relationship between this Convention and the UNiprofm Convention
on International Financial Leasing, signed at Ottawa on 28 May 1988.

Chapter XIV

Final provisions

Article 47 — Signature, ratification, acceptance, approval or accession

I. This Convention shall be open for signature in Cape Town on 16 November 2001 by States
participating in the Diplomatic Conference to Adopt a Mobile Equipment Convention and an Aircraft
Protocol held at Cape Town from 29 October to 16 November 2001. Afier 16 November 2001, the
Convention shall be open to all States for signature al the Headquarters of the International Institute for
the Unification of Private Law (UNIDROIT) in Rome until it enters into force in accordance with Article
49,



2. This Convention shall be subject to ratification, acceptance or approval by States which have
signed it.

3. Any State which does not sign this Convention may accede to it at any time.

4. Ratification, acceptance, approval or accession is effected by the deposit of a formal instrument
to that effect with the Depositary.

Article 48 — Regional Economic Integration Organisations

I. A Regional Economic Integration Organisation which is constituted by sovereign States and
has competence over cerlain matters governed by this Convention may similarly sign, accept, approve
or accede to this Convention. The Regional Economic Integration Organisation shall in that case have
the rights and obligations of a Contracting State, to the extent that that Organisation has competence
over mallers governed by this Convention. Where the number of Contracting States is relevant in this
Convention, the Regional Economic Integration Organisation shall not count as a Contracting State in
addition to its Member States which are Contracting States.

2. The Regional Economic Integration Organisation shall, at the time of signature, acceptance,
approval or accession, make a declaration to the Depositary specifying the matters governed by this
Convention in respect of which competence has been transferred to that Organisation by its Member
States. The Regional Economic Integration Organisation shall promptly notify the Depositary of any
changes to the distribution of competence, including new transfers of competence, specified in the
declaration under this paragraph.

3. Any reference to a “Contracting State™ or “Conltracling Stales” or “State Party™ or “States
Partics™ in this Canvention applies equally to a Regional Economie Integration Organisation where the
context 50 requires.

Article 49 — Entry into force

1. This Convention enters into lorce on the first day of the month {ollowing the expiration of
three months after the date of the deposit of the third instrument of ratification, acceplance, approval or
accession but only as regards a category of objects to which a Protocol applies:

(n) as from the time of entry into force of that Protacol;

(b)  subject to the terms of that Prolocol; and

(c) as between States Parties (o this Convention and that Protocel.
2. For other States this Convention enters into force on the first day of the month following the
expiration of three months after the date of the deposit of their instrument of ratification, acceptance,
approval or accession bul only as regards a category of objects to which a Protocol applies and subject,

in relation to such Protocol, to the requirements of sub-paragraphs (a), (b} and (c) of the preceding
paragraph.



Article 50 — Internal transactions

1. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to the
Protocol, declare that this Convention shall not apply (o a transaction which is an internal transaction in
relation to that State with regard to all types of objects or some of them.

2 Notwithstanding the preceding paragraph, the provisions of Articles 8(4), 9(1), 16, Chapter V,
Article 29, and any provisions of this Convention relating to registered interests shall apply to an
internal transaction.

3. Where notice of a national interest has been registered in the International Registry, the priority
ol the hiolder of that interest under Article 29 shall not be affected by the fact that such interest has
become vested in another person by assignment or subrogation under the applicable faw.

Article 51 — Future Protocols

1. The Depositary may creatc working groups, in co-operation with such relevant non-
governmental organisations as the Deposilary considers appropriate, to assess the feasibility ol
extending the application of this Convention, through one or more Protocols, to objects of any category
of high-value mobile equipment, other than a category referred to in Article 2(3), each member of
which is uniquely identifiable, and associated rights relating to such objects.

2. The Depositary shall communicate the text of any preliminary draft Protocol relating 1o a
category of objecls prepared by such a working group to all States Parties to this Convention, all
member States of the Depositary, member States of the United Nations which are not members of the
Deposilary and the relevantl intergovernmental organisations, and shall invite such States and
organisations to parlicipate in intergovernmental negotiations for the completion of a draft Protocol on
the basis ol such a preliminary draft Protocol.

3. The Depositary shall also communicate the text of any preliminary draft Protocol prepared by
such a working group lo such relevant non-governmental organisations as the Depositary considers
appropriate. Such non-governmental organisations shall be invited promptly to submit comments on
the text of the preliminary draft Protocol (o the Depositary and to participate as observers in the
preparation of a draft Protecol.

4, When the competent bodies of the Depositary adjudge such a drall Protocol ripe for adoption,
the Depositary shall convene a diplomatic conference for its adoption.

5. Once such a Protocol has been adopted, subject to paragraph 6, this Convention shall apply to
the calegory of objects covered thereby.

6. Article 45 bis of this Convention applies to such a Protocol only if specifically provided for in
that Protocol.



Article 52 — Territorial units

1. If a Contracting State has territorial units in which different systems of law are applicable in
relation to the matters dealt with in this Convention, it may, at the time of ratification, acceptance,
approval or accession, declare that this Convention is to extend to all its territorial units or only to one
or more of them and may modify its declaration by submitting another declaration at any time.

2. Any such declaration shall state expressly the territorial units to which this Convention applies.

3. If a Contracting State has nol made any declaration under paragraph 1, this Convention shall
apply to all territorial units of that State.

4, Where a Contracting State extends this Convention lo one or more of its lerritorial units,
declarations permitted under this Convention may be made in respect of each such territorial unit, and
the declarations made in respect of one territorial unit may be different from those made in respect of
another tervitorial unit.

5. If by virtue of a declaration under paragraph 1, this Convention extends to one or more
territorial units of a Contracting State:

(a) the debtor is considered to be situated in a Contracting State only if it is incorporaied or
formed under a law in force in a territorial unit to which this Convention applics ot il it
has its registered office or statutory seat, centre ol administration, place of business or
habitual residence in a territorial unit to which this Convention applies;

(b)  any reference Lo the location of the object in a Contracting State refers to the location of
the object in a territorial unit to which this Convention applies; and

{c) any reference to the administrative authorities in that Contracting State shall be
consirued as referring Lo the administrative authorities having jurisdiction in a territorial
unit to which this Convention applics.

Article 53 — Determination of courls
A Contracting State may, at the time of ratification, acceptance, approval of, or accession lo the
Protocol, declare the relevant “cowt™ or “cowrts™ for the purposes of Article 1 and Chapter XI1 of this
Convention.
Artiele 54 — Declarations regarding remedies
I, A Conlracting State may, at the time of ratification, acceptance, approval of, or accession (o the
Protocol, declare that while the charged object is situated within, or controlled from its territory Lhe

chargee shall not grant a lease of the object in that lerritory.

/8 A Contracting State shall, at the time of ratification, acceptance, approval of, or accession to
the Protocol, declare whether or not any remedy available to the creditor under any provision of this



Convention which is not there expressed to require application to the court may be exercised only with
leave of the court.

Article 55— Declarations regarding reliel
pending final determination

A Ceontracting State may, at the time of ralification, acceptance, approval of, or accession to the
Protocol, declare that it will not apply the provisions of Article 13 or Article 43, or both, wholly or in
part. The declaration shall specify under which conditions the relevant Article will be applied, in case it
will be applied parily, or otherwise which other forms of interim relief will be applied.

Arlicle 56 — Reservations and declarations

1. No reservations may be made to this Convention but declarations authorised by Articles 39, 40,
50, 52, 53, 54, 55, 57, 58 and 60 may be made in accordance with these provisions.

2\ Any declaration or subsequent declaration or any withdrawal of a declaration made under this
Convention shall be notified in writing to the Depositary.

Article 57 — Subsequent declarations

L. A State Party may mnke a subsequent declaration, other than a declaration authorised under
Article 60, al any time afier the date on which this Convention has entered into force for it, by
notifying the Depositary to that cffecl.

2. Any such subsequent declaration shall take effect on the first day of the month following the
expiration of six months afier the date of receipt of the notification by the Depositary. Where a longer
period for that declaration to take effect is specified in the notification, it shall take effect upon the
expiration of such longer period alier receipl of the nolification by the Depositary.

3, Notwithstanding the previous paragraphs, this Convention shall continue to apply, as if no such
subsequent declarations had been made, in respect of all rights and interests arising prior to the
effective date of any such subseguent declaration.

Article 538 — Withdrawal of declarations

1, Any State Party having made a declaration under this Convention, other than a declaration
authorised under Article 60, may withdraw it at any time by notifying the Depositary. Such withdrawal
is to take effect on the first day of the month following the expiration of six months afler the date of
receipt of the notification by the Depositary.

2. Notwithstanding the previous paragraph, this Convention shall continue to apply, as if no such
withdrawal of declaration had been made, in respect of all rights and interests arising prior to the
effective date of any such withdrawal,



Articte 59 — Denunciations
1. Any State Party may denounce this Convention by notification in writing to the Depositary.

2, Any such denunciation shall take effect on the first day of the month following the expiration
of twelve months afier the date on which notification is received by the Depositary.

3. Notwithstanding the previous paragraphs, this Convention shall continue to apply, as if no such
denunciation had been made, in respect of all rights and interests arising prior to the effeclive date of
any such denunciation.

Article 60 — Transitional provisions

1. Unless otherwise declared by a Contracting State at any time, the Convention does not apply (o
a pre-existing right or interest, which retains the priority it enjoyed under the applicable law before the
effective date of this Convention.

2. For the purposes of Article 1{v) and of determining priority under this Convention:

(a) ‘“cffective date of this Convention™ means in refation to a debtor the time when this
Convention enters inlo force or the lime when the State in which the debtor is sitvated
becomes a Contracling State, whichever is the later; and

(b)  the debtor is situated in a State where it has its centre of adminisiration or, if il has no
centre ol administration, ils place of business or, if it has more than one place of
business, its principal place ol business or, il it has no place of business, its habitual
residence.

3. A Contracting State may in its declaration under paragraph | specify a dale, not earlier than
three years afier the daie on which the declaration becomes effective, when this Convention and the
Protocol will become applicable, for the purpose of determining priority, including the protection of
any existing priority, to pre-cxisting rights or interests arising under an agreement made at a time when
the debtor was situated in a State relerred to in sub-paragraph (b) of the preceding paragraph but only
to the extent and in the manner specified in its declaration,

Article 61 — Review Conferences, amendments and related matters

1. The Depositary shall prepare reports yearly or at such other time as the circumslances may
require for the States Parlies as to the manner in which the intemational regimen established in this
Canvention has operated in practice. In preparing such reports, the Deposilary shall take into account
the reports of the Supervisory Authority concerning the functioning of the interational registration
system.

2. At the request of not less than twenty-five per cent of the States Parties, Review Conferences
of States Parties shall be convened from time to time by the Depositary, in consultation with the
Supervisory Authority, to consider:



(a) the practical operation of this Convention and its effectiveness in facilitating the asset-
based financing and leasing of the objects covered by its terins;

(b) the judicial interpretation given to, and the application made of the terms of this
Convention and the regulations;

(¢) the functioning of the inlernational registration system, the performance of the Registrar
and its oversight by the Supervisory Authority, taking into account the reports of the
Supervisory Authority; and

(d)  whether any modifications to this Convention or the arrangements relafing to the
International Registry are desirable,

3. Subject to paragraph 4, any amendment to this Convention shall be approved by at least a two-

thirds majority of States Partics participating in the Conference referred to in the preceding paragraph

and shall then enter into force in respect of States which have ratified, accepted or approved such

amendment when ratified, accepted, or approved by three Stales in accordance with the provisions of

Article 49 relating to its entry into force.

4. Where (he proposed amendment to this Convention is intended 1o apply to more than one

categery of equipment, such amendment shall also be approved by at least a two-thirds majority of

States Partics lo cach Protocol that are participating in the Conlerence referred to in paragraph 2.
Article 62 — Depositary and its functions

1. Instruments of ratification, acceptance, approval or accession shall be deposited with the

International Institute for the Unification of Private Law (UNIDROIT), which is hereby designated the

Depositary.

2, The Depositary shall;

(a)  inform all Contracting States of:

(i) each new signalure or deposit ol an instrument of ratification, acceptance,
approval or accession, together with the dale thereof;

(i)  the date of entry inio force of this Convention;

(iii) each declaration made in accordance with this Convention, together with the date
thereof;

(iv) the withdrawal or amendment of any declaration, together wilh the date thereof;
and

(v)  the notification of any denunciation of this Convention together with the date
thereol and the date on which it takes effect;

(b) transmil certified true copies of this Convention to all Contracting States;



(c) provide the Supervisory Authority and the Registrar with a copy of each instrument of
ratification, acceptance, approval or accession, together with the date of deposit thereof,
of each declaration or withdrawal or aimendment of a declaration and of each notification
of denunciation, together with the date of notification thereof, so that the information
contained therein is casily and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorised, have signed
this Caonvention.

DONE at Cape Town, this sixteenth day of November, two thousand and one, in a single original in the
English, Arabic, Chinese, French, Russian and Spanish languages, all texts being equally authentic,
such authenticity to take effect upon verification by the Joint Sccretariat of the Conference under the
authority of the President of the Conference within ninety days hereof as to the conformity of the texts
with one another.
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PROTOCOL

. TO THE CONVENTION
ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT ON
MATTERS SPECIFIC TO AIRCRAFT EQUIPMENT

THE STATES PARTIES TO THIS PROTOCOL,

CONSIDERING it necessary to implement the Convention on International Interests in Mobile
Equipment (hereinafter referred to as “the Convention™) as it relates to aircraft equipment, in the light
of the purposcs set out in the preamble to the Convention,

MINDFUL of the need to adapt the Convention to meet the particular requirements of aircraft finance
and to extend the sphere of application of the Convention to include contracls of sale of aircraft

equipment,

MINDFUL of the principles and objectives of the Comvention on International Civil Aviation, signed al
Chicago on 7 December 1944,

HAVE AGREED upon the following provisions relating to airerafl equipment:

Chapter 1

Sphere of application and general provisions

Article | — Delined terms

I In this Protocol, except where the context otherwise requires, terms used in it have the
meanings set out in the Convention,

2, In this Protocol the following terms arc employed with the meanings set oul below:

(a) “aircrafi” means aircraft as defined for the purposes of the Chicago Convention which
are cither air(rames with aircrafi engines installed thercon or helicopters;

(b) “aircraft engines” means aircraft engines (other than those used in military, customs or
police services) powered by jet propulsion or turbine or pisten technology and:

(i)  in the case of jet propulsion aircrafl engines, have at least 1750 Ib of thrust or its

cquivalent; and

(i) in the case of turbine-powered or piston-powered aircrafl engines, have at least
550 rated take-off shaft horsepower or its equivalent,



(c)
(d)

(e)

§))
(&

(h)

@
(k)

1

together with all modules and other installed, incorporated or attached accessories, parts

and equipment and all data, manuals and records relating thereto;

“aircrafi objects” means airfraies, aircrafi engines and helicopters;

“aircraft register” means a register maintained by a State or a common mark registering
authority for the purposes of the Chicago Convention;

“airframes” means airframes (other than those used in military, customs or police
services) that, when appropriale aircraft engines are installed thereon, are type cerlified
by the competent aviation authority to transport:

(i)  at least eight (8) persons including crew; or
(ii)  goods in excess of 2750 kilograms,

together with all installed, incorporated or attached accessories, parts and equipment
(other than aircraft engines), and all data, manuals and records relating thereto;

“authorised party™ means the party referred to in Article X11I(3);

“Chicago Convention” means the Convention on International Civil Aviation, signed at
Chicago on 7 December 1944, as amended, and its Annexes;

“common mark registering authorily” means the authority maintaining a register in
accordance with Article 77 of the Chicago Convention as implemented by the
Resolution adopted on 14 December 1967 by the Council of the International Civil
Aviation Organization on nalionality and registration of aircraft operated by
international operating agencies;

*de-registration of the aircrafi” means deletion or removal of the registration of the
- - . - . . . I -
aircraft from its aircraft register in accordance with the Chicago Convention;

“puarantee contract” means a contract entered into by a person as guarantor;

“guaranior” means a person who, for the purpose ol assuring performance of any
obligations in [avour of a creditor secured by a sccurity agreement or under an
agreement, gives or issues a suretyship or demand guarantee or a standby letter of credit
or any other form of credit insurance;

“helicopters” means heavier-than-air machines (other than those used in mililary,
cusloms or police services) supported in flight chiefly by the reactions of the air on one
or more power-driven rotors on substantially vertical axes and which are type certified
by the competent aviation authority to transport:
(i)  at Jeast five (5) persons including crew; or

(ii)  goods in excess of 450 kilograms,



(m)

(n)

(o)

()]

together with all installed, incorporated or attached accessories, parts and equiptnent
(including rotors), and all data, manuals and records relating thereto;

“insolvency-related event” means:
(i)  the commencement of the insolvency proceedings; or

(ii)  the declared intention to suspend or actual suspension of payments by the deblor
where the creditor’s right to institute insolvency proceedings against the debtor or
1o exercise remedics under the Convention is prevented or suspended by law or
State aclion;

“primary insotvency jurisdiction” means the Contracting State in which the centre of the
debtor’s main interests is situated, which for this purpose shall be deemed to be the place
of the debtor’s statutory seat or, if there is none, the place where the deblor is
incorporated or formed, unless proved otherwise;

“registry authority” means the national authority or the common mark registering
authority, maintaining an aircrall register in a Contracling Slate and responsible for the
registration and de-registration of an aircraft in accordance with the Chicago
Convention; and

“State of registry” means, in respect of an aircrafi, the State on the national register off

which an aircrafl is entered or the State of location of the common mark registering
authority maintaining the aircrafl register.

Article II — Application of Convention as regards aireraft objects

I The Convention shall apply in relation to aircraft objects as provided by the terms of this

Protocol.

2, The Convention and this Protocol shall be known as the Convention on International Interests
in Mobile Equipment as applied to aircraft objects.

Article Il — Application of Convention (o sales

The following provisions of the Convention apply as if references 1o an agreement crealing or
providing for an international interest were references to a contract of sale and as if references to an
international interest, a prospective international interest, the debtor and the creditor were references to
a sale, a prospeclive sale, the seller and the buyer respectively:

Articles 3 and 4,

Article 16(1)(a);

Article 19(4);

Article 20(1) (as regards registration of a contract of sale or a prospective sale);

Article 25(2) (as regards a prospective sale); and
Article 30.



In addition, the general provisions of Article 1, Article 5, Chapters IV to VII, Article 29 (other than
Article 29(3) which is replaced by Article XIV(1) and (2)), Chapter X, Chapter X1l (other than Article
43), Chapter XIII and Chapter XIV (other than Article 60) shall apply to contracts of sale and
prospective sales.

Article IV — Sphere of application
1. Without prejudice to Article 3(1) of the Convention, the Convention shall also apply in relation
to a helicopter, or to an airframe pertaining to an aircrafi, registered in an aircraft register of a
Contracting State which is the State of registry, and where such registration is made pursuant to an
agreement for registration of the aircraft it is deemed to have been effected at the time of the
agreement.
2. Tor the purposes of the definition of “internal transaction™ in Asticle | of the Convention:

(a) an airframe is located in the State of registry of the aircraft of which it is a part;

(b)  anaircralt engine is located in the State of registry of the aircraft on which it is installed
or, if it is not installed on an aircraft, where it is physically located; and

(¢) ahclicopter is located in its State of registry,
at the time of the conclusion of the agreement creating or providing for the interest.
3. The partics may, by agreement in writing, exclude the application ol Article X1 and, in their
relations with cach other, derogate from or vary the effect of any of the provisions of this Protocol
except Article [X (2)-(4).

Article V — Formalitics, ¢ffeets and registration of contracts of sale

1. For the purposes of this Protocal, a contract of sale is one which:

(a) is inwriting;

(b) relates to an aircrafl object of which the seller has power to dispose; and

(c) enables the aircrali object to be identified in conformily with this Protocol.

2. A contracl of sale transfers he interest of the seller in the aircrafi object to the buyer according
to ils terms.

3 Registration of a conlract of sale remains effective indefinitely. Registration of a prospective
sale remains effective unless discharged or until expiry of the period, il any, specified in the
registration.



Article VI — Representative capacities
A person may enter into an agreement or a sale, and register an international interest in, or a sale of, an
aireraft object, in an agency, trust or other representative capacity. In such case, that person is entitled
to assert rights and interests under the Convention.
Article VII — Deseription of aireraft objects
A description of an aircrafi object that contains its manufacturer’s serial number, the name of the

manufacturer and its model designation is necessary and sufficient lo identify the object for the
purposes ol Article 7(c) of the Convention and Article V(1)(c) of this Protocol.

Article VIII — Choice of law

1. This Article applics only where a Contracting State has made a declaration pursuant to Article
KXX(D).
2y The parties to an agreement, or a conlract of sale, or a related guaraniee contract or

subordination agreement may agree on the law which is to govem their contractual rights and
obligations, wholly or in parl.

3. Unless othenwise agreed, the reference in the preceding paragraph to the law chosen by the

parlics is to the domestic rules of law of the designated State or, where that State comprises several
territorial units, to the domestic law of the designated territorial unit.

Chapter 11

Default remedies, priorities and assignments

Article IN — Modification of default remedies provisions

1, In addition 1o (he remedies specified in Chapter I of the Convention, the creditor may, to the
extent that the debtor has at any time so agreed and in the circumslances specified in that Chapter:
(a) procure the de-registration of the aircrali; and

(b)  procure the export and physical transfer of the aircraft object from the territory in which
it 1s siluated.

2, The creditor shall not exercise the remedies specified in the preceding paragraph without the
prior consent in writing of the holder of any registered interest ranking in priority to that of the creditor.

3. Article 8(3) of the Convention shall not apply to aircralt objects. Any remedy given by the
Convention in relation to an aircrafl objecet shall be exercised in a commercially reasonable manner. A



remedy shall be deemed to be exercised in a commercially reasonable manner where it is exercised in

conformity with a provision of the agreement excepl where such a provision is manifestly
unircasonable.

4. A chargee giving ten or more working days’ prior written notice of a proposed sale or lease to
interested persons shall be deemed to satisfy the requirement of providing “reasonable prior notice™
specified in Article 8(4) of the Convention. The foregoing shall not prevent a chargee and a chargor or
a guarantor from agreeing lo a longer period of prior notice.

3. The registry authority in a Contracling State shall, subject to any applicable safety laws and
regulations, honour a request for de-registration and export if:

(a) the request is properly submilted by the authorised party under a recorded irrevocable
deregistration and export request authorisation; and

(b) the authorised party certifies to the registry authority, if required by that authority, that
all registered interests ranking in priority to that of the creditor in whose favour the
authorisation has been issued have been discharged or that the holders of such inlerests
have consented to the de-registration and export.

6. A chargee proposing 1o procure the de-registration and export of an aircrafl under paragraph 1
otherwise than pursuant lo a court order shall give reasonable prior notice in writing of the proposed
deregistration and export to:

(a) interested persons specified in Article 1(m)(i) and (ii) of the Convenlion; and

(b) interested persons specilied in Anticle 1{m)(iii} of the Convention who have given notice
of their rights to the chargee within a reasonable lime prior to the de-registration and

exporl.
Article X — Modification of provisions
regarding relief pending final determination
1. This Article applies only where a Contracting State has made a declaration under Article
XXX(2) and to the extent stated in such declaration.
2. FFor the purposes of Article 13(1)} of the Convention, “speedy” in the context of obtaining relief

means within such number of working days from the date of filing of the application for relief as is
specilied in a declaration made by the Contracting State in which the application is made.

3. Article 13(1) of the Convemtion applics with the [ollowing being added immediately afier sub-
paragraph (d):

“(e) if at any time the debtor and the creditor specifically agree, sale and application of
proceeds therefrom”,

and Article 43(2) applies with the insertion after the words “Article 13(1)(d)” of the words “and (e)”.



4, Ownership or any other interest of the debtor passing on a sale under the preceding paragraph
is free from any other interest over which the creditor’s international interest has priority under the
provisions of Article 29 of the Convention.

2 The creditor and the debtor or any other interested person may agree in writing to exclude the
application of Article 13(2) of the Convention.

6. With regard to the remedies in Article IX(1):

(a) they shall be made available by the registry authority and other administrative
authorities, as applicable, in a Contracting State no laier than five working days aller the
creditor notifies such authorities that the relief specified in Article IX(1) is granted or, in
the case of relief granted by a foreign court, recognised by a court of that Contracting
State, and that the creditor is entitled to procure those remedies in accordance with the
Convention; and

(b}  the applicable autheritics shall expeditiously co-operate with and assist the creditor in
the exercise of such remedies in conformity with the applicable aviation safety laws and

regulations.
7. Paragraphs 2 and 6 shall not affect any applicable aviation safety taws and regulations,
Article XI — Remedies on insolvency
l. This Arlicle applies only where a Conlracting Stale thal is the primary insolvency jurisdiction

has made a declaration pursuant te Article XXX (3).

Alternative A

2. Upon the eccurrence of an insolvency-related event, the insolvency administrator or the debior,
as applicable, shall, subject to paragraph 7, give possession of the aircrafl object to the credilor no later
than the carlier of:

(a)  theend of the waiting period; and

(b) the date on which the creditor would be entitled to possession of the aircrall object if this
Article did nol apply.

3. For the purposes of this Article, the “waiting period” shall be the period specified in a
declaration of the Contracting State which is the primary insolvency jurisdiction.

4. References in this Article to the “insolvency administrator” shall be to thal person in ils
official, not in its personal, capacity.

3. Unless and until the creditor is given the opportunity to take possession under paragraph 2:

(a) (be insolvency administrator or the deblor, as applicable, shall preserve the aircraft
object and maintain it and its value in accordance with the agreement; and



(b)  the creditor shall be entitled to apply for any other forms of interim relief available under
the applicable law.

6. Sub-paragraph (a) of the preceding paragraph shall not preclude the use of the aircraft object
under arrangements designed to preserve the aircraft object and maintain it and its value.

7. The insolvency administrator or the debtor, as applicable, may retain possession of the aircraft
object where, by the time specified in paragraph 2, it has cured all defaults other than a default
constituted by the opening of insolvency proceedings and has agreed to perform all future obligations

under the agreement. A second waiting period shall not apply in respect of a default in the performance
of such future obligations.

8. With regard to the remedies in Aricle [X(1):

(a) they shall be made availablc by the registry authority and the administrative authorities
in a Contracling State, as applicable, no later than five working days after the date on
which the creditor notifies such authorities that it is entitled to procure those remedies in
accordance with the Convention; and

(b}  the applicable authorities shali expeditiously co-operate with and assist the creditor in
the exercise of such remedies in conformity with the applicable aviation safety laws and
regulations.

9, No exercise of remedies permitted by the Convenlion or this Protocol may be prevenied or
delayed afier the date specified in paragraph 2.

10. No obhigations of the debtor under the agreement may be modified withoul the consent of the
creditor.

I1. Nothing in the preceding paragraph shall be construed to affect the authority, if any, of the
insolvency administrator under the applicable law to terminate the agreement.

12. No righls or interests, except for non-consensual rights or interests of a category covered by a
declaration pursuant to Article 39(1), shall have priority in insolvency proceedings over registered
interests,

13. The Convention as modified by Article IX of this Protocol shall apply to the exercise of any
remedies under this Article.

Alternative B

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or the debtor,
as applicable, upon the request of the creditor, shall give notice to the creditor within the time specified
in a declaration of a Contracting State pursuant to Article XXX(3) whether it will:

(a) cure all defaults other than a default constituted by the opening of insolvency
proceedings and agree to perform all future obligations, under the agreement and related
transaction documents; or



(b) give the creditor the opportunity to take possession of the aircrafi object, in accordance
with the applicable law.

3 The applicable law referred 1o in sub-paragraph (b) of the preceding paragraph may permit the
court to require the taking of any additional step or the provision of any additional guarantee.

4, The creditor shall provide evidence of its claims and proof that its international interest has
been registered.

5l if the insolvency administrater or the deblor, as applicable, does not give notice in conformity
with paragraph 2, or when the insolvency administrator or the debtor has declared that it will give the
creditor the opportunity to take possession of the aircrafl ohject but fails to do so, the court may permit
the creditor to lake possession of the aireralt object upon such terms as (he court may order and may
require the taking of any additional step or the provision of any additional guarantec.

6. The aircrait object shall not be sold pending a decision by a court regarding the claim and the
international interest.

Article XII — Insolvency assistance

1. This Article applies only where a Conlracting State has made a declaration pursuant to Article
XXX
2, The courts of a Coniracting State in which an aircrall object is situated shall, in accordance

with the law of the Contracting Staic, co-operate to the maximum extent possible with foreign courls
and [oreign insolvency administralors in carrying out the provisions of Article X1.

Article X1 — De-registration and export request authorisalion

)i This Article applies only where a Contracting State has made a declaration pursuant to Ariicle
XXX().
2, Where the debtor has issued an irrevocable de-registration and export request authorisalion

substantially in the form annexed to this Protocel and has submitted such authorisation for recordation
to the registry authority, that authorisation shall be so recorded.

3. The person in whose favour the authorisation has been issued (the “authorised party™) or its
certified designee shall be the sole person entitled to excrcise the remedies specified in Article 1X(1)
and may do so only in accordance with the authorisation and applicable aviation safely laws and
regulations. Such authorisation may not be revoked by the deblor without the consent in wriling of the
authorised party. The regisiry authority shall remove an authorisation from the registry at the request of
the authorised party.

4, The registry authority and other administrative authorities in Contracling States shall
expeditiously co-operate with and assist the authorised party in the exercise of the remedies specified
in Article IX.



Article XIV — Maodification of priority provisions

I A buyer of an aircraft object under a registered sale acquires its interest in that object free from
an interest subsequently registered and from an unregistered interest, even if the buyer has actual
knowledge of the unregistered interest.

2. A buyer of an aircraft object acquires its interest in that object subject to an interest registered
at the time of its acquisition.

3. Ownership of or another right or interest in an aircraft engine shall not be affected by its
installation on or removal from an aircrafi.

4, Article 29(7) of the Convention applies to an item, other than an object, installed on an
airframe, aircraft engine or helicopler.
Article XV — Modification of assignment provisions

Article 33(1) of the Convention applics as if the following were added immediately afier sub-paragraph

(b):

“and (c) the debtor hias consented in writing, whether or not the consent is given in advance
of the assignment or identifies the assignee.”

Article XVI — Debtor provisions

1. In the absence of a default within the meaning of Article 11 of the Convention, the debtor shall
be entitled to the quiet possession and use of the object in accordance with the agreement as againsl:

(a) its creditor and the holder of any interest from which the debtor takes free pursuant to
Article 29(4) of the Convention or, in the capacity of buyer, Article XIV(1) of ihis
Protocal, unless and to the extent that the debtor has otherwise agreed; and

(b}  the holder of any interest to which the debtor’s right or interest is subject pursuant to
Article 29(4) of the Convention or, in the capacity of buyer, Article XIV(2) of this
Protocol, but only to the extent, il any, that such holder has agreed.

2, Nothing in the Convention or this Protocol affects the liability of a creditor for any breach of
the agreement under the applicable law in so far as that agreement relales to an aircraft object.



Chapter III

Registry provisions relating to
international interests in aircraft objects

Article XVII — The Supervisory Authority and the Registrar

1. The Supesvisory Authority shall be the international entity designated by a Resolution adopted
by the Diplomatic Conference to Adopt a Mobile Equipment Convention and an Aircraft Protocol.

2 Where the international entity referred to in the preceding paragraph is not able and willing to
act as Supervisory Authority, a Conference of Signatory and Contracting States shall be convened to
designate another Supervisory Authority.

3. The Supervisory Authority and its officers and employees shall enjoy such immunity from
legal and administrative process as is provided under the rules applicable to them as an international
entity or othenwise.

4, The Supervisory Authority may establish a commission of cxperts, [rom among persons
nominated by Signatory and Contracting States and having the necessary qualifications and experience,
and entrust it with the task of assisting the Supervisory Authorily in the discharge ol its funclions,

5. The first Registrar shall operate the International Regisiry for a period of five years from the
date of entry inlo force of this Protocol. Thereafier, the Registrar shall be appointed or reappointed at
regular five-yearly intervals by the Supervisory Authority,

Article XVIII — First regulations

The first regulations shall be made by the Supervisory Authority so as to take effect upon the entry into
force of this Protocol.

Article XIX — Designated entry points

I. Subject to paragraph 2, a Contracling State may at any time designate an entily or entities in ils
territory as the eniry point or entry points through which there shall or may be transmitted to (he
International Registry information required (or registration other than registralion of a notice of a
national interest or a right or interest under Article 40 in either case arising under the laws of another
State.

2, A designation made under the preceding paragraph may permit, but not compel, use of a
designated entry point or entry points for information required for registrations in respect of aircrall
engines.



Article XX — Additional modifications to Registry provisions

l. For the purposes of Article 19(6) of the Convention, the search criteria for an aircraft object
shall be the name of its manufacturer, its manufacturer’s serial number and its model designation,

supplemented as necessary to ensure uniqueness. Such supplementary information shall be specified in
the regulations.

2. For the purposes of Article 25(2) of the Convention and in the circumstances there described,
the holder of a registered prospective international interest or a registered prospective assignment of an
international interest or the person in whose favour a prospective sale has been registered shall take
such sfeps as are within its power to procure the discharge of the registration no later than five working
days afier the receipt of the demand described in such paragraph.

3. The fees referred to in Article 17(2)(h) of the Convention shall be determined so as to recover
the reasonable costs of establishing, operating and regulating the International Registry and the
reasonable cosls of the Supervisory Authority associated with the performance of the functions,
exercise of the powers, and discharge of the duties contemplated by Article 17(2) of the Convention.

4. The centralised [unctions of the Intemmational Registry shall be operated and administered by
the Registrar on a twenty-four hour basis. The various entry points shall be operated at least during
working hours in their respective territories.

5. The amount of the insurance or financial guaraniee referred to in Article 28(4) of the
Convention shall, in respect of each event, not be less than the maximum value of an aircrafi object as

determined by the Supervisory Authorily.

6. Nothing in the Convention shall preclude the Registrar from procuring insurance or a financial
guarantce covering cvenis for which the Registrar is not liable under Article 28 of the Convention.

Chapter IV

Jurisdiction

Article XXI — Modilication of jurisdiction provisions

For the purposes of Article 43 of the Convention and subject to Article 42 of the Convention, a court of
a Contracting State also has jurisdiction where the object is a helicopter, or an airframe pertaining to an
aircrafl, for which that State is the State of registry.



Article XXII — Waivers of sovereign immunity

1. Subject to paragraph 2, a waiver of sovereign immunity from jurisdiction of the courts
specified in Article 42 or Article 43 of the Convention or relating to enforcement of rights and interests
relating (o an aircrafi object under the Convention shall be binding and, if the other conditions to such
jurisdiction or enforcement have been satisfied, shall be effective to confer jurisdiction and permit
enforcement, as the case may be.

2. A waiver under the preceding paragraph must be in writing and contain a description of the
aircraft object.

Chapter V

Relationship with other conventions

Article XXIII — Relationship with the Conmvention on
the International Recognition of Rights in Afreraft

The Convention shall, for a Contracting State that is a party 1o the Convention on the International
Recognition of Rights in Aircrafi, signed at Geneva on 19 June 1948, supersede that Convention as it
relates to aircrafl, as defined in this Protocol, and to aircrafl objects. However, with respect to rights or
intercsts not covered or affected by the present Convention, the Geneva Convention shall not be
superseded,

Article XXIV — Relationship with the Convention for
the Unification of Cerfain Rules Relating to the Precautionary Attachment of Aircraft

Ix The Convention shall, for a Contracting State that is a Party to the Convention for the
Unification of Certain Rules Relating to the Precantionary Attachment of Airerafi, signed ot Rome on
29 May 1933, supersede thal Convention as it relates to aircralt, as delined in this Protocol.

2. A Contracting State Parly 1o the above Convention may declare, at the time of ratification,
acceplance, approval of, or accession 1o this Protocal, that it will not apply this Article.
Artiele XXV — Relationship with the Uniprorr Convention on

International Financial Leasing

The Convention shall supersede the UniprOIT Convention on International Financial Leasing, signed
at Ottawa on 28 May 1988, as it relates to aircraft objects.



Chapter VI

Final provisions

Article XXVI — Signature, ratification, acceptance, approval or accession

1. This Protocel shall be open for signature in Cape Town on 16 November 2001 by States
participating in the Diplomatic Conflerence to Adopt a Mobile Equipment Convention and an Aircralt
Protocol held at Cape Town from 29 October to 16 November 2001. After 16 November 2001, this
Protocol shall be open to all States for signature at the Headquarters of the International Institute for

the Unification of Private Law (UNIDROIT) in Rome until it enters into force in accordance with Arlicle
XXVIIL

2. This Protocol shall be subject to ralification, acceptance or approval by States which have
signed it,

% Any State which dogs not sign this Protocol may accede to it at any time.,

4, Ratificalion, acceptance, approval or accession is efiected by the deposit of a formal instrument
to that effect witly the Depositary.

5. A Stale may not become a Party 1o this Protocol unless it is or becomes also a Party to (he
Conveution.

Article XXVII — Regional Economic integration Organisations

L. A Regional Economic Integration Organisation which is constituted by sovereign States and
has competence over certain matlers governed by this Protocol may similarly sign, accept, approve or
aceede to this Protocol. The Regional Economic Integration Organisation shall in that case have the
rights and obligations of a Coniracting Stale, to the extent that that Organisation has competence over
matters governed by this Protocol. Where the number of Contracting Stales is relevant in this Protocol,
ihe Regional Economic Integration Organisation shall not count as a Contracting State in addition Lo its
Member States which are Contracting States.

2. The Regional Economic Integration Organisation shall, at the time of signature, acceptance,
approval or accession, make a declaration to the Depositary specifying the matters governed by this
Protocol in respect of which competence has been transferred to that Organisation by its Member
States. The Regional Economic Integration Organisation shall promptly notify the Depositary of any

changes to the distribution of competence, including new translers of competence, specified in the
declaration under this paragraph.

3 Any reference to a “Contracting State™ or “Canlracling States” or “Slate Party™ or “States
Parties™ in this Protocol applies equally to a Regional Economic Integration Organisation where the
contexl so requires,



Article XXVIII — Entry into force

. This Protocol enters into force on the first day of the month following the expiration of three
months after the date of the deposit of the eighth instrument of ratification, acceptance, approval or
accession, between the States which have deposited such instruments.

2, For other States this Protocol enters into force on the first day of the month following the
expiration of three months after the date of the deposit of its instrument of ratification, acceptance,
approval or accession.

Article XXIX — Territorial units

l. If a Contracling State has territorial units in which different systems of law are applicable in
relation to the matters dealt with in this Protocol, it may, at the time of ratification, acceptance,
approval or accession, declare that this Protocol is to extend to all its territorial units or only to one or
more of them and may modify its declaration by submitting another declaration at any time,

2. Any such declaration shall state expressly (he territorial units to which this Protocol applies.

3. If a Coniracting State has nol made any declaration under paragraph 1, this Protocol shall apply
1o all territorial units of that State.

4. Where a Contracting State extends this Protocol to one or more of its temitorial units,
declarations permitted under this Protocol may be made in respect of each such territorial unit, and the
declarations made in respect of one territorial unit may be different from these made in respect of
another territorial unit.

5. If by virtue of a declaration under paragraph 1, this Protocol extends 1o one or more (ermritorial
units of a Contracting State;

(a) the debtor is considered to be situated in a Contracting State only if il is incorporated or
formed under a law in force in a territorial unit to which the Convention and this
Protocol apply or if it has its registered office or statutory seat, centre of administration,
place of business or habitual residence in a territorial unit to which the Convention and
this Protocol apply;

(b)  any reference to the location of ihe object in a Contracling State refers to the location of
the object in a territorial unit to which the Convention and this Protocol apply; and

(¢) any reference lo the administrative authorities in that Contracling State shall be
consirued as referring to the administrative authorities having jurisdiction in a territorial
unit to which the Convention and this Protocol apply and any reference to the national
register or to the registry authority in that Contracting State shall be construed as
referring to the aircraft register in force or (o the registry authority having jurisdiclion in
the territorial unit or units to which the Convention and this Protocol apply.



Article XXX — Declarations relating to certain provisions

I. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to
this Protocol, declare that it will apply any one or more of Articles VIII, XII and X111 of this Protocol.

2 A Contracting State may, at the time of ratification, acceptance, approval of, or accession to
this Protocol, declare that it will apply Article X of this Protocol, wholly or in part. If it so declares
with respect to Article X(2), it shall specify the time-period required thereby.

3. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to
this Protocol, declare that it will apply the entirety of Alternative A, or the entirety of Altemnative B of
Article XI and, if so, shall specify the types of insolvency proceeding, if any, to which it will apply
Alternative A and the types of insolvency proceeding, if any, to which it will apply Alternative B. A
Contracting State making a declaration pursuant to this paragraph shall specify the time-period
required by Article X1.

4. The courts of Contracting States shall apply Article XI in conformity with the declaration made
by the Contracting State which is the primary insolvency jurisdiction.

5. A Contracting Slate may, at the time of ratification, acceplance, approval of, or accession to
this Protacol, declare that it will not apply the provisions of Article XXI, wholly or in part. The
declaration shall specify under which cenditions the relevant Article will be applied, in case it will be
applied partly, or otherwise which other forms of interim relief will be applied.

Article XXXI — Declarations under the Convention
Declarations made under the Convention, including those made under Articles 39, 40, 50, 33, 54, 55,
57, 58 and 60 of the Convention, shall be deemed to have also been made under this Protoco! unless
stated otherwise. :
Article XXXIT — Reservations and declarations

1. No reservations may be made to this Protocol but declarations authorised by Articles XXIV,
XXX, XXX, XXX, XXX and XXXV may be made in accordance with these provisions.

2 Any declaration or subsequent declaration or any withdrawal of a declaration made under this
Protocol shall be notified in writing to the Depositary.

Article XXXII1 — Subsequent declarations
L. A State Party may make a subsequent declaration, other than a declaration made in accordance

with Article XXXI under Article 60 of the Convention, at any time after the date on which this
Protocol has entered into force for it, by notifying the Depositary to that effect.



2. Any such subsequent declaration shall take effect on the first day of the month following the
expiration of six months after the date of receipt of the notification by the Depositary. Where a longer
period for that declaration to take effect is specified in the notification, it shall take effect upon the
expiration of such longer period after receipt of the notification by the Depositary.

3 Nolwithstanding the previous paragraphs, this Protocol shall continue to apply, as il no such
subsequent declarations had been made, in respect of all rights and interests arising prior lo the
effective date of any such subsequent declaration.

Artiele XXXIV — Withdrawal of declarations

1. Any State Parly having made a declaration under Lhis Protocol, other than a declaralion made
in accordance with Article XXX1 under Article 60 of the Convention, may withdraw it at any time by
notifying the Depositary. Such withdrawal is to take elfect on the first day of the month following the
expiration of six months afier the date of receipt of the notification by the Depositary.

2. Notwithstanding the: previous paragraph, this Protocol shall continue to apply, as if no such
withdrawal ol declaration had been made, in respect of all rights and interests arising prior to the
clfective dale of any such withdrawal.

Article XXXV — Denunciations
1. Any State Parly may denounce this Protocol by notification in writing to the Depositary.

2. Any such denunciation shall take effect on the first day of the month following the expiration
ol twelve months after the date of receipt of the notilication by (he Depositary.

3. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if no such
denunciation had been made, in respect of all rights and interests arising prior to the elfective dalc of
any such denunciation.

Article XXXVI — Review Conflerences, amendments and related matters

1. The Depositary, in consultation with the Supervisory Authority, shall prepare reports yearly, or
at such other lime as the circumstances may require, for the States Parties as to the manner in which the
inlernational regime established in the Convention as amended by this Protocel has operated in
practice. In preparing such reports, the Depositary shall take into account the reports of the Supervisory
Aulthority concerning the functioning of the international regisiration system.

2. Al the request of not less than twenty-five per cent of the States Parties, Review Conferences
of the States Parties shall be convened from time to time by the Depositary, in consultation with the
Supervisory Authority, to consider:

(a) the practical operation of the Convention as amended by this Protocol and its

effectiveness in facilitating the asset-based financing and leasing of the objects covered
by its terins;



{b) the judicial interpretation given to, and the application made of the terms of this Protocol
and the regulations;

{¢) the functioning of the international registration system, the performance of the Registrar
and its oversight by the Supervisory Authority, taking into account the reports of the
Supervisory Authority; and

(d) whether any modifications to this Protocol or the arrangements relating to the
International Registry are desirable.

3. Any amendment to this Protocol shall be approved by at least a two-thirds majority of States
Parties participating in the Conference referred to in the preceding paragraph and shall then enter into
force in respect of States which have ratified, accepted or approved such amendment when it has been
ratified, accepted or approved by cight States in accordance with the provisions of Article XX VI
relating to its entry into force.

Article XXXVII — Depositary and its functions
I, Instruments of ratification, acceptance, approval or accession shall be deposited with (he
International Institute for the Unification of Private Law (UNIDROIT), which is hereby designated the
Depositary.
2. The Depositary shall:

(a) inform all Conlracting States ol

(i) cench new signature or deposit of an instrument of ratification, acceptance,
approval or accession, together with the date thereof;

(i1)  the date of entry into force of this Protocol;

(iii) each declaration made in accordance with this Protocol, together with the date
thereof;

(iv) the withdrawal or amendment of any declaration, together with the date thercof;
and

(v)  the notification of any denunciation of this Prolocol together with the date thereof
and the date on which it takes effect;

(b)  transmit certilied true copies of this Protocol to all Contracting States;

(c) provide the Supervisory Authority and the Registrar with a copy of each instrument of
ratification, acceptance, approval or accession, together with the date of deposit thereof,
of each declaration or withdrawal or amendment of a declaration and of each notification
of denunciation, together with the date of notification thereof, so that the information
contained therein is easily and fully available; and

(d) perform such other functions customary for depositaries.



IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorised, have signed
this Protocol.

DONE at Cape Town, this sixteenth day of November, two thousand and one, in a single original in the
English, Arabic, Chinese, FFrench, Russian and Spanish languages, all texts being equally authentic,
such authenticity to take effect upon verification by the Joint Secretarial of the Conference under the

authority of the President of the Conference within ninety days hereof as to the conformity of the texts
with one another.



Annex

FORM OF IRREVOCABLE DE-REGISTRATION
AND EXPORT REQUEST AUTHORISATION

Annex referred to in Article XIII
[Insert Date]
To: [Insert Name of Registry Authority]
Re: Irrevocable De-Registration and Export Request Authorisalion

The undersigned is the registered [operator] [owner]” of the [insert the airframe/helicopter
manufacturer name and model number] bearing manufacturers serial number [insert manufacturer's
serial number] and registration [number] [mark] [insert registration nuwnber/mark] (together with afi
installed, incorporated or attached accessories, parts and equipment, the *aircrafi”).

This instrument is an irrevocable de-registration and export request authorisation issued by the
undersigned in favour of [insert name of creditor] (“the authorised party”) under the authority of
Article XIII of the Protoco!l {o the Convention on International Interesis in Mobile Equipment on
Matters specilic to Aircraft Equipment. In accordance with that Article, the undersigned hereby
reguests:

(i)  recognition that the authorised party or the person it certifies as its designece is (he sole
person entitled to:

(a) procure the de-registration of the aircraft from the [inserl name of aircrali register)
maintained by the [inserl name of registry authority] for the purposes of Chapter

11 of the Comvention on Inmternational Civil Aviation, signed at Chicago, on 7
December 1944, and

(b) procure the export and physical (ransfer of the aircraft from [inserl name of
country]; and

(1) confimmation that the authorised party or the person it cerlifies as its designee may take
the action specified in clause (i} above on written demand without the consent of the
undersigned and that, upon such demand, the authorities in [insert name of country] shall
co-operate with the authorised party with a view to the speedy completion of such
action.

The rights in favour of the authorised parly established by this instrument may not be revoked
by the undersigned without the written consent of the authorised party.

Please acknowledge your agreement to this request and its terms by appropriate notation in the
space provided below and lodging this instrument in [insert name of registry authority}.

s

Select the tenm that reflects the relevant nationality registration criterion.



[insert name of operator/owner]

Agreed to and lodged this By: [insert name of signatory]
{insert date] Its: [insert title of signatory]

[insert relevant notational details]
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A REVIEW OF THE CONVENTION

230, A court situated in a State which is not a Contracting State is not, of
course, obliged to apply the Convendon. However, it may do so if its own
conflict of laws rules lead to the application of the law of a Contracting State,
the debtor was situated in that State (or, in the case of an aicframe, the aircraft
was registered in that State) at the time of making of the agreement and the
other conditions for the application of the Convention are satisfied. These
rules may work perfectly well for contract remedies but are likely to be less
satisfactory in relation to the international interest, for the primary purpose of
the Convention is to lay down a regime for interests in assets which either
move regularly from one State to another, as in the case of aircraft and railway
rolling stock, so that the legal regime governing them is unstable, or are not
siruated on Earth at all, as in the case of space assets, so that it may be difficult
to determine what law to apply.

Aircraft engines

2.31.  Aircraft engines are treated scparately from the airframes on which they
may be installed since they are highly valuable, mobile independent units and
are increasingly dealt in and financed separately and frequently interchanged.
They are therefore unsuited to traditional legal rules by which ownership of an
object annexed to or removed from a larger object passes to or from the owner
of the latter by the principle of nccession or severance, and under the
Convention they are treated as separate objects. By contrast, aircraft engines
installed on a helicopter are treated as components of the helicopter, not as
distinct objects, and do not fall within the definition of “aircraft engines” in
Ardcle 1{2)(b) of the Aircraft Protocol (see paragraphs 3.6, 3.8, 3.10). However,
helicopter engines are aircraft engines prior to installation on a helicopter or
after removal from a helicopter and before re-installadon. Since helicopter
engines, like engines installed on airframes, may move in and out of the aircrafe
it is common practice to register intecnational intecests in them without regard
to whether at the tme of the agreement they were or were not installed on the
helicopter. See further paragraphs 3.8-3.10.

Componenis

232, Aircraft objects are defined in the Aircraft Protocol as including all
components, but the components themselves have no separate status under

29



PART 2

the Convention or Protocol, and rghts in them when not installed on an
airframe, aircraft engine or helicopter are governed by the applicable law.5

Types of right or interest covered by the Convention

2.33. Articles 39, 40 and 60 of the Convention and various other provisions
linked to those Articles refer to a “right or interest”. The terms “right” and
“interest” are not defined, but in general an interest denotes a right iz res in an
asser whilst a right is a personal right to possession or control of, or otherwise
associated with, an asset in which the holder has no interest (as in the case of a
right of detention of an aircraft for aicport dues) or a right to payment falling
within the definition of “associated rights”. The Conventon provides for
protection of seven different categories of original6 right or interest, cach of
which is defined in Article 1:

(1) International interests, that is, interests granted by the chargor under
a security agreement, or vested in a person who is the condidonal seller
under a ttle teservation agreement or a lessor under a leasing
agreement (Article 2(2)), other than interests arising under an internal
transaction in respect of which a State has made a declaration excluding
the application of cerrain aspects of the Convention (see (3) below).
The international interest is the primary category of interest with which
the Convention and the relevant Protocol are concerned. The nature of
the internatdonal interest is discussed in more detail in paragraph 2.41.
International interests may be sub-interests, that is, international
interests in favour of a person that has itself granted a higher-tier
international interest. Examples of such sub-interests are the
international interest arising in favour of a condidonal buyer who has
granted a lease and of a lessee who has granted a sub-lease. In contrast
to transferred interests, which simply constitute the original interest in
new hands, sub-interests are distinct lower-tier interests the registration
of which has in itself no impact on the position of the holder of the
higher-tier interest from which they are derived. See paragraph 2.160.

5 Sce Arucle 29(7) of the Convention, Arucle XEV{4) of the Aircmft Pratnenl and
paragraphs 3.9, 3.11. For the smus of helicoper engines, sce paragraphs 3.8-3,10.

6 As opposed 1o being acquired by assignment or subrogation. See paragraph 2.34.
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Prospective international interests, that is, interests intended to be
mken over identfiable equipment as international interests in the furure
but which have not yet become international interests, for example, in
the case of a security agreement because the terms of the agreement are
still being negotiated or the prospective debtor has not yet acquired an
interest in the equipment to be charged. A prospective international
interest may be registered as such in the International Registry but does
not have effect until it becomes an international interest, in which case
it ranks for priority purposes as from the time of its registration as a
prospective international interest if thar registradon has not been
discharged. The definitdon of this requires that the interest be one
which is intended to be created or provided for as an infernational inferest
in the future (Ardicle 1(y)).

National interests, that is, interests registered under a national
registraton systemn which would be registrable as international interests
but for the fact that they are created by internal transactions (as defined
in the Conventon) in respect of which a Contractng State has made a
declaration under Article 50 excluding the applicadon of the
Convention. However, such an exclusion is of limited effect, In the
first place, the national interest remains governed by the pricrity rules
of the Convention, not those of nadonal law, and by various other
provisions of the Convention. Secondly, while it cannot be registered as
an internatonal interest, notice of it can be registered in the
International Registry, thereby securing its priority in the same way as if
it were a registered internadonal interest.

Non-consensual rights or interests adsing under national law and
given priority without registration. A Contracting State may make a
declaration under Article 39(1) specifying those catepories of non-
consensual right or interest which vunder national law would be given
priodty over interests equivalent to an internadonal interest and which,
to the extent specified in the declaraton, are to have priority over a
registered international interest even though such non-consensual
rights or interests are not themselves registered in the International
Registry. The appelladon “non-consensual right or interest”, a phrase
defined in Ardcle 1(s), denotes a right or interest created by law, not by
agreement. It is confined to a right or interest given priority under

31



©)

PART 2

Article 39 without registraton and is thus to be distnguished from a
“registrable non-consensual right or interest”, described below. An
interest does not become a non-consensual right or interest merely
because the agreement berween the debtor and creditor under which it
is consttuted requires and receives the approval of the cours, as in the
case of a court-approved secured loan made to a debtor in possession
after the commencement of insolvency proceedings. It is clear that the
security for such a loan is consensual, being created by agreement of
the partes, not by law. A Contracting State may also declare thac
nothing in the Convendon is to 2ffect the right of a State or State endty,
intergovernmental organisation or other private provider of public
services to arrest or detain an object under the laws of that State for
amounts owed directly relating to those services in respect of that
object or another object (as to other objecis, see paragraph 2.217), and
for this purpose it is irrelevant whether the rght of arrest or detention
is provided by law or by contract (see further paragraph 2.215). Again,
such a declaration merely preserves rights of arrest or detention, it does
not expand them. The phrase “other public provider” does not imply
that an intergovernmental organisation is a private provider of public
services. See paragraphs 2.215 and 4.276.

Registrable non-consensual rights or interests arising under
national law. A registrable non-consensual fght or interest is defined
by Ardcle 1(dd) as “a non-consensual right or interest registrable
pursuant to a declaradon deposited under Article 40”. A Contracting
State may make a declaration vnder Article 40 that non-consensual
rights or interests arsing under its law may be registered in the
Internadonal Registry, and any such right or inrerest that is so
registered is then treated for the purposes of the Convention as a
registered internadonal interest. The definidon in Ardcle 1(dd) uses the
teem “registrable”, not “registered”, and it is clear from the definiton
of “registered interest” in Ardcle 1(cc) that the word “registrable” was
chosen deliberately and encompasses registrable but unregistered non-
consensual rights or interests. Nevertheless, registrable non-consensual
rights or interests rank for priority under the Convention only when
registered and this is the primary feature disdnguishing them from non-
consensual rights or interests falling under Ardcle 39, A registrable but
unregistered non-consensual right or interest thus has a very limited
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impact under the Convendon. Indeed, its only significance lies in the
fact that the holder of such an interest falls within category (iii) of the
list of “interested persons” defined in Article 1(m) and as such is
entitled to benefit from those provisions of Chapter II of the
Convention which confer nghts on interested persons where the
creditor is proposing to exercise default remedies. For example, the
holder of a registrable but unregistered non-consensual right or interest
has a dght to be given notice of a chargee’s intended sale or lease of the
object on default by the debtor provided that the chargee has been
given notice of the rghts of the holder of the non-consensual right or
interest within a reasonable time pror to the sale or lease (Acticle
8(4)(b)). See further paragraph 2.87(3).

Associated rights, that is, dghts to payment or other performance by
a debtor under an agreement which are secured by or associated with
the object (see pacagraph 2.185). Purely personal contractual rights not
secured on an object are outside the scope of the Convention, though
Article 39(1)(b) preserves the efficacy of contracrual as well as legal
rights of arrest or detention under the law of a State for sums due to a
provider of public services, to the extent declared by that State under
the Convention.

Pre-existing rights or interests which are the subject of a declaration
by a Contracting State under Article 60(3). See paragraphs 2.250 ef seq.

Transferred rights and interests

2.34.

In addidon to the above original rights, the Convention provides

means of protecting rights and interests acquired or prospectively acquired by
the following means of transfer:

M

Assignments and prospective assignments of international interests,
which are registrable under Ardcle 16(1)(b). An assignment of an
international interest created or provided for by way of security is valid
only if some or all of the related associated rights are also assigned
(Ardcle 32(2)).
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" Pre-existing rights or inferests

2.174. Unless otherwise declared by a Contracting State under Article 60(3)
the Convention does not apply to a pre-existing right or interest, as defined by
Article 1(v), which retains the pdority it enjoyed under the applicable law
before the effective date of the Convention. This means that despite Article
- 29(1) a registered international interest is junior to an eadier pre-existing right
or interest?? which is given priorty under the applicable law. On the other
hand it would be inconsistent with the policy of the Convention 1o subordinare
the registered international interest to 2 subsequently created pre-existing right
or interest (sec paragraph 2.250). Article 60(3) provides for extension of the
Convendon and Protocol to pre-existing rights or interests for prierity
purposes, but in this case registration within the period prescribed by the
declaration is not a priodty point, only a perfection requirement for the
preservation of priority of the pre-existing right or interest under the applicable
law (see further paragraphs 2.265 ¢f seq.). For a detailed analysis of Article 60
see paragraphs 2.250 ¢f seg. No Contracting Srate has so far made a declaration
under Ardcle 60(3).

Creditor in possession

2.175. As stated eaclier, the only method of perfecdon of an international
interest provided by the Conventon is registration in the International Registry.
The effect is that a registered security interest, for example, has priority over a
prior unregistered security interest even where the first creditor has taken
possession or conteol, e.g. under a pledge agreement or in exercise of a default
remedy.

Exclusion of doctrine of accession: items other than objects

2.176. Article 29(7) concerns dealings with an item other than object, tha is,
any article which is not an airframe, aircraft engine or helicopter, an item of

z “Pre-existing right o interest” refees, of course, 1o the definiton in Ardcle 1(v) which
docs no itself imply that the right or interest existed before the creadon or registration of the
international interest. Nevenheless Amicle G0(1) should be interpreted as confined o pre-
existing rights or interéses created prior to registration of the international interest. See below,

paragraph 2,250,
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railway rolling stock or a space asset. In relation to aircrafe objects the term
covers such articles as spare parts which are not themselves aircraft engines,
modules affixed to engines, computers, audio and visual systems, and the like.
Article 29(7) is designed to ensure that rights in an item (other than an object)
are not lost by installadon of the item on an object if under the applicable law
those rights continue to exist after the installaton, and that new rights may be
created in a previously installed item which is removed where under the
applicable law those rights are created. For example, compauter units and other
items may become damaged or defective and may need to be replaced by other
units or spare parts which may themselves have a high economic value. The
effect of Article 29(7)(a) is that where the applicable law so provides, the
replacement units, which may have been financed separately and given in
security to the lender, remain subject to that security interest and do not pass
by accession to the owner of the airframe or aircraft engine. Again, if an item
already installed on and forming part of the airframe or aircraft engine (i.e. not
covered by Article 29(7)(a)) is then dealt with separately from the airframe or
aircraft engine and the dealing is effective under the applicable law to create
rights in the item scparate from those in the airframe or aircraft engine, then
under Ardcle 29(7)(b) the Convention docs not prevent the creation of those
rights. Ardcle 29(7) is not suictly a priority rule in itself but it can have priority
effects in precluding the holder of a registered international interest from
asserting the doctrine of accession to extinguish another creditor's rights in the
installed item o to preclude that other creditor from granting new rights after
the installed jtem has been removed. However, the effect of Ardcle 29(7) is
likely to be Limited. Many legal systems possess the doctrine of accession by
which an object that becomes affixed as an accession to a more substantial
object so as to be incapable of removal without significant damage 1o either
object loses its identity and passes into the ownership of the owner of the
principal object. Such a doctrine is needed to avoid situations in which the
asserdon of tile to the accession could seriously undermine the rights of the
owner of the principal object.

2.177. Artcle 29(7) is replicated in Article XIV(4) of the Aircraft Protocol.
However, it does not apply to installed or removed aircraft engines, for these
are not mere items but distinet Convendon objects that do not form part of
the aicframe on which they are installed, interests in them being separately
registrable. Hence Ardele XIV(3), unlike Acticle XIV({4), does not leave
ownership or other rights in installed engines to be dealt with by the applicable
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law; it lays down a positive rule that such rights are not affected by the aircraft
engine’s installadon on or removal from the airframe,

2.178. Ardcle XIV(3) of the Aircraft Protocol contains a special rule for
aircraft engines. Ownership of or another right or interest in an aircraft engine
is not affected by its installation on or removal from an aircraft, so that (in
contrast to the positon under Article 29(7)) this is the case even if under the
applicable law the engine would otherwise have passed to the owner of the
airframe by a rule of accession.

Effect of the debtor’s insolvency

2.179. The general rule is that in insolvency proceedings against the debtor
(see Artdcle 1() and paragraph 4.18 for the definiion of “insolvency
proceedings”) an internatonal interest is effective if registered prior to the
commencement of the proceedings (Ardcle 30(1)). This, of course,
presupposes that the insolvency proceedings have been opened in a
Contracting State, which need not, however, be the same Contracting State as
that under the law of which the international interest was created. Proceedings
“against the debror” would seem to include proceedings initiated by the debtor
itself, e.g. for its own winding-up or administration, since these are in effect
proceedings by the debtor against itself. The protection given by Article 30(1)
extends to non-consensual rights or interests registered under Article 40 (sec
paragraph 2.219). “Effectve” means that the property interest will be
recognised and the holder of the international interest will have a claim against
the asset for obligadons owed, and will not be limited to a pari passn sharing
with unsecured creditors. However this provision does not impair the
effectveness of an internadonal interest which is effective under the applicable
law (Ardcle 30(2)). In other words, the rule in Ardcle 30(1) is a rule of validity,
not of invalidicy. The applicable law under conflict of laws rules is generally
taken to be the law of the situation of the object (fex situs, lex rei sitaé) at the
time of commencement of the insolvency proceedings. If under the applicable
law the international interest is effectve in the insolvency even if it has not
been registered prior to the commencement of the insolvency proceedings, or,
indeed, at all, then its efficacy in those proceedings is not affected by Article 30.
Given that an international interest is the creature of the Conventon, not of
national law, which will usually have nothing to say about international
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definition of “helicopters” in Artcle I(2)(T). However, prior to installation or
after removal and before re-installatdon a helicopter engine is an aircraft engine,
for its status as such cannot be made to depend on whether it is to be installed
on an airframe or on a helicopter. So in a Contracting State an international
interest in an uninstalled helicopter engine can be created and registered and its
efficacy preserved after installation. See further paragraph 3.10.

39. Each of the three categories of aircraft object is defined to include
installed, incorporated or attached accessories, parts and equipment and all
data, manuals and records relating thereto. The items so included (which do
not cover items merely resting on an airframe by their own weight) form part
of the object and are not separately governed by the Conventon or Protocol.
So such items as installed propellers, auxiliary power units and computers and
engines installed on a helicopter are not distinct objects for the purpose of
these two instruments, which do not, however, affect rights in them, or in
other items not constituting an object, exisdng under the applicable law. See
Article 29(7) of the Convention and Article XTIV (3) and (4) of the Protocol.

3.10. An aircraft engine, even when installed on an airframe, is not an
accessory of the airfrarne but constitutes an independent object (see Article
1(2)(a)) and ownership of the engine or rghts or interests in it under the
applicable law are not affected either by its installation on an aircraft or its
removal from it (Aricle XIV(3)). Accordingly an international interest can be
taken in an aircraft engine as an independent object and is separately
registrable. By contrast an engine installed on a helicopter is not an aircraft
engine bur an accessory of the helicopter (see paragraph 3.8) and while so
installed is not capable of being the subject of a separate international interest
under the Conventon. The position is otherwise prior to its installation or
subsequent to its removal, when it constitutes an aircraft engine. This means,
first, that when not installed it can become the subject of a registrable
intecnadonal interest and, secondly, that the creditor’s pre-installation rights
and interests under the applicable law (including, in 2 Contracting State, its
rights and interests under the Conventdon) are not affected by installation of
the engine on a helicopter. In this situation the rights of the holder of the
internatonal interest are governed by Article XIV(3), referred to above, and
are not subjected to the applicable Jaw under Article XIV(4), since this is
confined to items which are not objects and is thecefore inapplicable to an
interest acquired in an engine prior to its installation on a helicopter. So in a
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Contracting State an international interest in a helicopter engine taken and
registered before installation continue to enjoy the full bencfits of the
Conventdon and Protocol, including preservadon of its priority, after installa-
don even though it thereupon ceases to be an “object”. Moreover, those rights
and priority are preserved even after subsequent removal from the helicopter.
What cannot be done, however, is to constitute and register an international
interest in a helicopter engine while installed on a helicopter or to rely on such
registration after its removal, when a new agreement will be needed and a new
registration effected, otherwise the effect of Ardcle XIV(3) is to preserve the
helicopter financier’s interest in the whole helicopter, including the engines.
This is an awkward consequence of the fact that engines installed on a
helicopter are not treated as separate objects, a macter that could usefully be
addressed ar any Review Conference convened under Article XXXVI of the
Protocol to consider the practical operation of the Convention as amended by
the Protocol. However, there is a practical solution to the problem, namely to
register a prospectve international interest in the installed engine which,
immediately upon its removal, will become an international interest and be
treated as registered as from the time of its registration as a prospective
international interest (Article 19(4)) and have priority accordingly. So if the
prospective international interest is registered before registration of an inter-
national interest in the helicopter (including the engine) by another creditor,
the holder of the prospective international interest will acquire priority over the
helicopter financier the moment the engine is removed from the helicopter.
Such an international interest will continue to preserve its priotity even after
subsequent re-installation in a helicopter (Article XTV(3)). An engine installed
on a helicopter may, of course, be the subject of a separate national law
security or other interest if the applicable law so provides, though thac interest
will be subordinate 10 a registered international interest.

311, The Convention and Protocol do not cover items (other than objects,
which include data, manuals and records relating thereto) that are not installed
on, incorporated in or attached to an airframe, aircraft engine or helicopter,
though again under Article 29(7) of the Convention and Ardcle XIV(4) of the
Protocol rights created or preserved under the applicable law ace nor affected.
Where, for example, propellers or other components of an airframe are supplied
under reservation of dde, the seller's interest in them cannot be protected by
registration under the Convention. When the components are subsequently
incorporated into an aicframe which is financed by a purchase-money loan
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advanced on the security of the airframe then except as otherwise provided by
the applicable law they become part of the airframe (which by Article I(2)(e)
includes accessories) and vest in the debtor subject to the lender’s securty
interest, which is the only interest then registrable under the Convention.

3.12. The definition of “airframes” in Article I(2)(¢) means airframes that,
when appropriate aircraft engines are installed on them, are type certfied by the
competent authority to mansport at least eight persons or goods in excess of
2750 kilograms, This does not mean that the Convention and Protocol apply
only when an engine is installed on an airframe, merely thart the airframe must be
one which wonld be covered by a type certification if and when the requisite
engines were installed. The Conventon does not deal with the effect of changes
which would or could affect certification, for example, a reduction in the
number of seats. The revocatdon of type certification is a matter for the
competent authority and so long as the type certificaton continues the
Convention and Protacol apply despite such changes. An airframe in the course
of manufacrure is an object falling within the Convention and Protocol where
the manufacturing process has reached the point where what is being made can
be identified as an airframe. This is generally taken to be the tme a serial number
is allotted to it. Accordingly lenders providing pre-delivery financing on the
security of aircraft objects are able to benefit from the Convention and Protocol.

Relationship with the Space Protocol

3.13. Those involved in working leading to the Aircraft Protocol were
concerned to avoid overlap with the future Space Protocol (which was evenrually
concluded in Berin in March 2012) and to ensure that aircraft objects were not
inadvertendy caught by the Space Protocol. Accordingly Ardcle 1I(3) of the
Space Protocol provides that it does not apply to objects falling within the
definidon of “aircraft objects” under the Aircraft Protocol except where such
objects are primarily designed for use in space, in which case the Space Protocol
is to apply cven while such objects are not in space. So as Artcle I(2)(k) of the
Space Protocol itself provides, it covers objects such as satellites, space statdions,
space modules, space capsules, space vehicles and reusable launch vehicles,
whether on Earth or in airspace en route to or returning from outer space.
However, under Article 11(4) the Space Protocol does not apply to an aircraft
object merely because it is designed to be temporarily in space. A sub-orbital
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relating to an aircraft object situated in that State the courts of that State must
apply the version of Artcle XTI selected by a declaration of the Contracting
State of primary jurisdiction.

3,105. Two alternadve versions of Article XI, Alternative A and Alternative B,
are offered. It is open to a Contracting State to adopt one of these, though
only in its entirety (Asticle XXX(3)), or to adopt neither and simply continue to
apply its ordinary domestic law. To date, with one exception, every Contracting
State making a declaration has opted for Alternative A.

Alternative A

3.106. The “hard”, or rule-based, version, Alternative A, is specifically
designed to meet the requirements of advanced structured financing, including
international capital market financing structures, Paragraphs 2 and 7 require the
insolvency administrator or the debtor, as applicable, either (a) to give
possession within the earlier of a waiting period specified in a Contracting
State’s declaration or the date on which the creditor would otherwise be
entitled to passession or (b) within the above time to cure all defaults (other
than a default constiruted by the opeaing of insolvency proceedings) and agree
to perform all furure obligatons under the agreement, which includes
obligations under other transacton documents (eg. a loan agreement)
incorporated by reference in such agreement. If the insolvency administrator
or the debtor fails to give up possession after the creditor has become entitled
to it under the above provisions or in any other way fails to fulfil its obligations
under Alternative A the creditor can apply for and is entdted to obtain speedily
a court order requiring the insolvency administrator or the debtor to give
possession of the aircrafe object. Alternative A requires strict adherence to the
timerable and the court is precluded from granting any extension of tme for
payment or other performance (Alernadve A, paragraph 9). The following
points arise under paragraph 2 of Alternative A:

"“Tnsolvengy administrator or the debtor, as applicable™

3.107. The phrase “insolvency administrator or the debtor, as applicable”
covers three situations. The first concerns cases within Ardcle I(2)(m)(ii) of the
Protocol, that is, where there are no insolvency proceedings and the
insolvency-related event consists of the declared intention to suspend or actual
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suspension of payments by the debtor where the creditor’s might to instinte
insolvency proceedings against the debtor or exercise remedies under the
Convention is prevented or suspended by law or State action. In such 2 case
there is no insolvency administrator and it is the debtor itself upon which the
dudes fall. The second involves cases within Ardcle I(2)(m)(i) where there is 2
gap between the commencement of the insolvency and the appointment of the
insolvency administrator. During that gap the debtor again is the party
respoasible. Of course, the debtor’s freedom of action may be circumscribed
by the /ex concarsus. The third situation is where the estate is being administered
in insolvency proceedings by a debtor in possession if permitted by the
applicable insolvency law. The debtor is then its own insolvency administrator.

“Waiting period”

3.108. The waiting period begins on the occurrence of an insolvency-related
event 25 defined by Article 1(2)(m) and is the period specified in a declaration
of the Contracting State which is the primary insolvency jurisdiction.

“The date on which the creditor wonld be entitled to possession if this Article did rot apply”

3.109. This must be interpreted as referring to a right to possession arising
after the occurrence of an insolvency-related event as defined by Ardcle
1(2)(m). The underlying premise is that such commencement causes a stay on
the crediror's right to possession. However, where there is no stay, whether
because (a) the insolvency-related event is not the commencement of
proceedings but the declaration of an intended suspension of payment, (b) the
relevant insolvency law does not impose a stay, (c) any sty imposed is lifted
during the waiting period, or (d) the aircraft object does not form part of the
debtor’s estate vader the applicable insolvency law (which could, for example,
be because it is held under a title reservation agreement or a leasing
agreement), the creditor becomes entitled to possession even if the waiting
period has not espired. In other words, paragraph 2(b) of Alternadve A of
Article XI(1) is to be interpreted as if it read “would be entitled, or becomes
entided, to possession of the aircraft ebject notwithstanding the insolvency
proceedings or other insolvency-related event”. The insolvency administrator
or the debror can only avoid loss of the right to possession if it has cured all
defaults, other than a default cured by the opening of insolvency proceedings,
by the earlier of the expiry of the waiting period and the accrual or resumption
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of the creditor’s right to possession and has within the same time agreed to
perform all furure obligations under the agreement, including obligations under
other contracts incorporated by reference into the agreement.

3.110. Unless and undl the creditor is given the oppormnity to take
possession the insolvency administrator or the debtor, as applicable, must
preserve the aircraft object and maintain it and its value in accordance with the
agreement, but may use the aircraft object under amangements designed to
preserve and maintin it and its value. This would seem to include earning
income from continued operaton of the aircraft object. Meanwhile the
creditor for its part is entitled to apply for any other forms of interim relief
available under the applicable law (Altermative A, paragraph 5(b)). What
constitutes interim relief vardes with the applicable law. In a number of
jurisdictions any form of relief which is considered appropriate before a final
determination has been made on the merits qualifies as interim relief, so that in
those jurisdicdons sale of the object to which the proceedings relate can be
ordered by way of interim relief, wheteas other jursdictons look to the finality
of what is ordered and consider sale to be an irrevocable act and therefore
inappropriate for interim relief. A court in a Contracting State before which
interim relief is sought will thus apply its own law in deciding whether a
pardcular remedy qualifies as interim relief. What constitutes the applicable law
is to be determined by the rules of private international law of the forum State
(Article 5(3)), and the availability of interim relief will usually be regarded as
procedural in character and therefore governed by the /fex fori. Where the
insolvency-related event is the commencement of the insolvency proceedings
the forum State will almost invariably be the State in which the proceedings are
opened and the fex concursns will apply. A separate rule applies as regards
advance relief under Acticle 13 of the Conveation in that sale and the
application of the proceeds of sale are made available as a form of relief under
that Artcle if at any dme the debtor and the creditor specifically agree
(Protocol, Ardcle X(3)).

3.111. The power to grant the creditor interim relief under paragraph 5(b) of
Alternative A of Article X1 in a Contracting State that has made a declaration
applying Alternative A does not affect the ordinary jurisdiction of an
insolvency court, even in a Contracting State which has not made such a
declaradon, to grant such interim relief as its law allows, Where insolvency
proceedings arc opened in one Contracting State the jurisdiction of the courts
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of another Contracting State to grant interim relief may, of course, be
circumscribed by rules of the latter State’s law requiring it to recognise the
exclusive jursdiction of the insolvency court of the former State, as where
both Contracting States have adopted the UNCITRAL Model Law on Cross-
Border Insolvency or both are Member States of the European Union and as
such are required to apply the EC Insolvency Regulation.

3.112. Paragraphs 9 and 10 of Alternative A preclude the court from
preventing or delaying the exercise of the creditor’s remedies beyond the above
time-period and from modifying the debtor’s obligations without the creditor’s
consent. In effect this removes, for aircmft objects, the presecvation of the
court’s powers under Article 30(3)(b) of the Convention (see paragraph 2.183).
Thus under Alternative A the court wilt be precluded from exercising some of
the powers it would normally have to grant a stay or to modify a secured
creditors’ rights or remedies, the jusdfication being the economic benefits
anticipated from a clear and unqualified rule. Moreover, in order to conform to
Alternatve A a Contracting State that has made 1 declaration selecting that
alternative must ensure that any provisions of its domestic law imposing an
automatic stay, or conferring on its courts the power to impose a stay, are
disapplied where they would be inconsistent with paragraph 9. Similarly, any
provisions of domestic law modifying or empowering a court to modify the
debtor’s obligations must be disapplied where these would conflict with
paragraph 10. Though paragraph 10 only preciudes modification of the
debtor’s obligations under “the agreement”, that is, the security agreement, title
reservadon agreement or leasing agreement relating to the aircraft object, and
says nothing about security assignments of debtor’s rights, it must be intended
to cover these as well, particulardy in view of the fact that paragraph 9,
precluding prevention of or delay in the exercise of the creditor’s remedies
permitted by the Conventon or Protocol, applies to all remedies, not merely
those relating to the aircraft object. But the insolvency administrator remains
entitled to terminate the agreement whete so allowed by the applicable law
{(Alternative A, paragraph 11), thatis, the law governing the agreement.

3.113. The creditor’s protection under Alternative A is further strengthened
by a provision that no rights or interests, except for non-consensual rights or
interests of a category covered by a declaradon under Article 39(1), are to have
priority over registered interests (Aliernative A, paragraph 12). That makes
explicit what is implicit in Arcicles 29 and 30(2) of the Convention, namely that
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rules of insolvency law — for example, those giving prority to various
categories of preferendal debt such as chims for taxes or unpaid wages —
cannot be applied to displace the priority of a registered international interest.

Alternative B

3.114. The “soft”, or discretion-based, version, Alternative B, requires the
insolvency administrator or the debtor, as applicable, upon the creditor’s
request and within the pedod specified in the declaradon of the Contracting
State, to state whether it will cure all defaults and perform all future obligations
under the agreement and related transaction documents or give the creditor the
opportunity to take possession of the aircraft object in accordance with the
applicable law (Alternative B, paragraph 2). “Related transaction documents” is
not defined but would cover all documents, other than the agreement itself,
which impose obligatons in respect of the transaction, for example,
obligations embodied in any separate loan agreement or in 2 promissory note
given in respect of it. The dght to take possession may be given either by the
agreement, in which case it is the law governing the agreement that will be the
applicable law, or by the procedural rules of the forum, in which case the
applicable law will be the /fex fori.

3.115. Unlike the hard rule in Alternative A which requires performance of all
the debtor's obligations, including cure of all prior defaults other than the
insolvency itself, under Alternative B the applicable law may condition the
creditor’s rights. In partcular, if the insolvency administrator does not give the
required statement or give up possession after stadng it will do so, the
applicable law may “permit the court to require the taking of any addidonal
step or the provision of any additional guarantee” (Alternative B, paragraph 3).
This wording is infelicitous in that it does not indicate what is meant by
“additional step”, there being no mention in patagraph 2 of any prior step such
as an order for possession, nor s it clear why paragraph 3 purports to provide
what the applicable law may do, that being, one would have thought, 2 matter
for the applicable law itself. The intended effect of paragraph 3 appears to be
that the court may permit the creditor to take possession upon such terms as
the court may order and may require the taking of any additional step or the
provision of any additonal guarantee permitted by the applicable law. This
would allow the court, if so empowered by the applicable law, to require the
creditor to Furnish a guarantee against loss suffered by the debror as the result
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the form of a clim on the bank into which these have been paid and a
receivables financier who has never had an interest in the object, will usually be
unaware that the proceeds are insurance proceeds, and simply asserts a right to
such proceeds as buyer or chargee of debts due to the holder’s debtor. Such a
priority dispute is to be determined in accordance with the applicable law. Any
prorty given by Ardcle 29(6) may be lost if the proceeds cease to be
idendfiable, as where they are paid into 2 bank account and thereafter paid out
as part of the debtor’s general expenditure. Whether proceeds remain
identifiable is again 2 matter for the applicable law.

4.196. Article 29 does not regulate priority between competing unregistered
interests. That is left to the applicable law, though any priority given by the
applicable law js liable to be displaced if the holder of one such interest
subsequendy registers it in the International Registry.

4.197. Paragraph 7(a) deals with the case where an item which is not itself an
object (i.e. is not an aircraft object or a unit of railway rolling stock or a space
asset as defined in the relevant Protocol) becomes installed on an object.
Examples are a computer, an audio system or video system installed on an
airframe or an engine module on an aircraft engine, or spare parts incorporated
into an airframe or aircraft engine (see Museration 29, paragraph 4.207). In all
these cases the installation or incorporation does not affect pre-existing rights
if these are preserved by the applicable law. The position is otherwise where
under the applicable law the right to the installed or incorporated items passes
under the doctrine of accession to the owner of the airframe or aircraft engine
as the principal asset. In such a case the person who previously had an interest
in such items loses its dtle to them and they become vested in the owner of the
airframe or aircraft engine o, if this has been charged, become subject to the
charge if this covers accessions. Parapraph 7(b) concerns the case where a
person deals with an item, not itself an object, which has previously been
installed on an object, and is direcred to the siruaton where the item is dealt
with separately from the object on which it is installed. (IF it is dealt with as
part of the object itself there is, of course, no problem to be resolved) The
effect of Article 29(7)(b) is to ensure that where the applicable law so provides,
nghts in such items which have previously been installed may be created in
them after removal from the object. But if undec the applicable law a doctrine
of accession applies to vest the items not constituting an object, such as engine
modules, in the owner of the object, any pre-existing rights in them will be lost.
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ARTICLE 29 — PRIDRITY OF COMPETING INTERESTS

Many States have adopted a doctrine of accession, and this can be justfied not
only doctrinally but also because without such a doctrine the principal object
could be seriously impaired if a party claiming an interest in a component, e.g.
as a supplier selling under reservation of ttle, were to assert its interest
However, there may be cases where the applicable law would allow such an
interest to continue to subsist despite the annexure to the principal object.

4,198, Article XIV(3) of the Aircraft Protocol creates a special rule for aircraft
engines. Such engines, unlike engines installed in a helicoprer, are separate
objects for the purposes of the Convention and do not constitute part of the
airframe. Accordingly Artcle 29(7) does not apply to them. Ariicle XTV(3),
however, gives still stronger protection to those holding pre-installation rights
in an aircraft engine, stating that ownership of or another right or interest in an
aircraft engine is not to be affected by its installation on or removal from an
aircrafe. The effect of this is to displace any doctrine of accession that might
otherwise operate under the applicable law and to preserve the Convention
interest in the engine. Engines are regularly interchanged as between one
aircraft and another, Article XIV(3) thus adopts the principle of dte-tracking,
not title transfer, so that if engines are swapped the holder of an interest in the
engine removed from the airceaft retzins that interest and does not acquire an
interest in the substitute engine installed on the aircraft, which continues to be
subject to whatever interest was granted to another party prior to its
installation. One effect of Article XIV(3) is that an internadonal interest taken
in an aircraft engine prior to its installation on a helicopter retains its effect
under the Convention and Protocol after installation even though it has ceased
to be an “object” as the result of the installation. However, an international
interest cannot be taken in an aircaft engine while it is installed on 2
helicopter, because it is not then a separate object but simply a component of
the helicopter. But nothing precludes the wking and registration of a
prospective internatonal interest in an installed engine which will take effect as
an intecnational interest a5 soon as the eagine is removed from the helicopter,
with priority as from the tme of that registration. See generally paragraphs 3.8,
3.10.

4.199. Illustiration 21

D gives a charge over an airframe to C1 on 1 February and to C2 on 2 March.
€2 repisters its charge on 3 March, while C1 registers its own charge on 6
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March. C2 has priority and this is so even if it knew of the charge in favour of
Cl.

Illustration 22

D is the owner of an aircraft of which the natonality registradon is
Ruritanian. Under Ruritanian law X has a non-possessory lien to secure a
judgment debt. Subsequentdy D chasges the airframe and engines to C 1o
secure an advance and C repisters the charge. C's registered international
interest has pronty over X’s earlier lien even though this is not registrable
under the Conventon. The position would be otherwise if Ruritania had
made a general declaration under Amicle 39 covedng the priority of
unregistered judgment debts or had made a declaration under Article 40 of
the Conventdon providing for the registration of judgment debts in the

International Registry and X had registered its judgment debt before C had
registered its charge.

Hiustration 23

D chasges an airframe to Cl to secure present and future advances. Cl
advances 20 million euro and registers the charge. Subsequently D charges the
airframe to C2, which advances 15 million euro and gives notice of its charge
to C1. Later C1 makes 2 further advance to D of 5 million euro. C1 has
priority over C2 both as to the 20 million euro advance and as to the 5 million
euro advance. C2 could avoid this situaton by negotiating a subordinaton of
C1’s charge to the extent of C2's advance.

Ilustration 24

O, the owner of an aicframe, leases it to L. Before O has registered its interest
L wrongfully sells the airframe to B. Under Article 111 of the Aircraft Protocol
sales of aircraft objects are regiswrable. B's priorty will depend on its
registering its interest before O registers its own interest.

Tlinsiration 25

The facts are as in Wlustradon 22 except that L, instead of selling the airframe,
wrongfully sub-leases it to SL and then registers its international interest.
Subscquendy O registers ies interest. O has priority over L (who cannot
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supplant its own lessor) but holds its interest subject to the lease to L, which
may, however, be terminable because of L's wrongful behaviour. Nevertheless,
O cannor exercise default remedies against SL, who is protected by Ardcle
29(4).

Hlustraiion 26

O leases an airframe to L, registers its internadonal interest and then charges the
airframe 1o C. C mkes is charge subject to the lease o L, whose lessor, O,
registered first and who is thus protected under Artcle 29(4)(b). The position
would be otherwise if C had registered first, whether because O had not then
granted the lease o L and therefore had no registable interest or because it
failed 10 register before C.

Hiustration 27

D pgives a charge on an aircraft object to C1, who registers it, and a second
charge to C2, who also registers. Later C1 agrees to subordinate its charge to
thar of C2. However, C2 fails to register the subordination agreement.
Subsequently C1 assigns its charge to A. A has priority over C2 and this is so
whether or not A knew of the subordination agreement.

Hustration 28

D charges an airframe to €1 and C2 in succession, C1's charge being regis-
tered firse. Subsequently the aircraft embodying the airframe, which was
insured against loss, is destroyed in an accident. C1 has a prior claim to the
insurance proceeds. If these exceed the amount of the debt owed to Ci, the

balance is payable to C2 to the extent of its claim, any surplus being payable
to D,

Hinstration 29

An audio system leased by A to L is installed on an aircealt which is owned by
D and has been charged o C, Later, S supplies spare parts under a condidonal
sale agreement and these ate incorporated into che aircraft eogine but
subsequently removed and held in store. Parageaph 7(a) of this Article makes
it clear that the Convention docs not affect A's rights over the audio system
where under che applicable law chose rights continue to exist despite the
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installation in the airccaft and tha if the applicable law so provides §’s interest
in the spare pars continues norwithstanding their incorporadon into the
aircraft engine and their subsequent removal.

Article 30 — Effects of insolvency

1. In insolvency proceedings against the debtor an
international interest is efective if prior to the commence-
ment of the insolvency proceedings that interest was
registered in conformity with this Convention.

2. Nothing in this Article impairs the effectiveness of
an international interest in the insolvency proceedings
where that interest is effective under the applicable law.

3. Nothing in this Article affects:

(a) any mules of law applicable in insolvency
proceedings relating to the avoidance of a transaction as a
preference or a transfer in fraud of creditors; or

(b) any mules of procedure relating to the
enforcement of rights to property which is under the
control or supervision of the insolvency administrator.

Comment

4208. An international interest is in principle effecive in insolvency
proceedings against the debtor if registered in the Internadonal Registry prior
to the commencement of the insolvency proceedings, that is, the time at which
those proceedings are deemed to commence under the applicable insolvency
law (Asticle 1(d)). This is so even if the internadonal interest would otherwise
be void for want of compliance with local perfection requirements.

4.209. The effect of Artcles 40 and 50(2) is that the protection given by
paragraph 1 of the present Ardcle extends to registered non-consensual rights
or interests and to national interests protected by notice on the International
Registry, in eicher case where the registration was effected pror to the
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