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Citation: Alberta Health Services v. Networc Health Inc., 2010 ABQB 373 
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Alberta Health Services
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- and -

Networc Health Inc.
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_______________________________________________________

Reasons for Decision
of the

Honourable Madam Justice B.E. Romaine
_______________________________________________________

Introduction

[1] On May 3, 2010 Alberta Health Services applied for the appointment of an interim
receiver of the financial records and accounts of Networc Health Inc. (“Networc”). On May 11,
2010, Alberta Health applied to continue the receivership. Various interested parties opposed
these applications and brought counter-applications. I granted a receivership order on May 3,
2010 and continued it on May 11, 2010. These are my reasons.

Facts

[2] Networc operates an accredited non-hospital surgical facility in Calgary under the name
of the Health Resource Centre. In December, 2006, Networc and the Calgary Health Region
(now Alberta Health Services) entered into an agreement whereby Networc would provide
orthopaedic surgical services to the public in Alberta, the cost of which would be covered by
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Alberta Health. This agreement expires on March 31, 2012. Alberta Health submits that this
arrangement was intended as an interim measure to assist it in dealing with capacity constraints
until a new Alberta Health-owned surgical facility could be constructed. Currently, it is expected
that this new facility will be operational in January, 2011. The agreement between Networc and
Alberta Health limits the maximum annual number of procedures that can be performed at the
Health Resource Centre, but Alberta Health has no obligation to fund any minimum number of
procedures.

[3] Networc also performs surgeries for the Alberta Workers’ Compensation Board and out-
of-province or federal insurers, but Alberta Health is its primary source of income. According to
the first report of the Interim Receiver, the surgeons and anaesthetists who perform the
procedures are not employees of Networc and bill Alberta Health directly for their services, but
the Health Resource Centre employs about one hundred other staff members.

[4] Networc planned to expand its surgical capacity and in 2008 and 2009 entered into
various lease and construction agreements related to two new facilities which are not yet
completely constructed.

[5] On April 1, 2010, 4040 Properties Corp., Cambrian (Foothills) I Properties Corp. and
Cambrian Wellness I Development Corp. (the “Cambrian Group”) applied for a bankruptcy
order against Networc. The Cambrian Group alleged that Networc was indebted to them in the
amount of approximately $636,000.00 pursuant to two lease agreements. They alleged that
Networc had admitted that it was no longer capable of meeting its obligations under the leases,
relying on a letter from Networc that stated that, as Networc had received only partial
commitment from Alberta Health with respect to business volumes for the budget year
commencing April 1, 2010, Networc did not have the ability to pay lease costs on the two
buildings that were the subject of the leases. The letter also suggested the renegotiation of one of
the leases. Networc denied these allegations in a Notice of Dispute and was directed by court
order to provide an affidavit setting out details of its position by Friday, April 30, 2010.

[6] Alberta Health says that it followed the status of this application carefully, and on April
30, 2010, it applied for the appointment of an interim receiver of Networc and an order staying
the bankruptcy proceedings commenced by the Cambrian Group by way of Notice of Motion
returnable on May 3, 2010.

[7] Alberta Health’s application was made pursuant to section 46(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c.B-3, as amended (the “BIA”) and section 13(2) of the Judicature
Act, R.S.A. 2000, c.J-2.

[8] While there is nothing on the face of this legislation that requires such an application for
the appointment of a receiver to be made by a creditor, Alberta Health submitted that it was in
fact a contingent creditor of Networc as a result of filing a Statement of Claim against Networc
alleging that it had breached its agreement with Alberta Health by committing an act of
insolvency and claiming unquantified damages.
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[9] The application by Alberta Health originally included an application to stay the
application commenced by the Cambrian Group to petition Networc into bankruptcy. 

[10] The whole of the application was opposed for a number of reasons by the Cambrian
Group, which sought an adjournment to file a responding affidavit and to cross-examine on the
affidavits. The arguments made by the parties are summarized later in this decision. Submissions
were made during a hearing that commenced in the morning of May 3, 2010 and was adjourned
for a few hours. When the hearing recommenced, Alberta Health advised the court that it would
adjourn its application for a stay of the Cambrian Group’s bankruptcy proceedings to a later date
and would remove any reference to a stay of the bankruptcy proceedings from its application for
an interim receiver. Ultimately, I appointed an interim receiver, adjourned the application to stay
the bankruptcy proceedings and directed Networc to file its affidavit in response to the Cambrian
Group’s application for a bankruptcy order by the end of the next day. The matter was put over
to May 11, 2010 on the basis that submissions could be made on all relief sought, including the
issue of whether the appointment of an interim receiver should continue.

[11] Between May 3, 2010 and May 11, 2010, the complexion of the application changed
dramatically. Networc filed an affidavit denying the alleged indebtedness to the Cambrian Group
and raising a number of defences to the bankruptcy application. Alberta Health acquired the
interest of the Canadian Imperial Bank of Commerce in Networc’s current secured borrowing
facilities. According to the Interim Receiver’s first report to the Court, the Canadian Imperial
Bank of Commerce was in the process of considering its options, including the enforcement of
its security (which it appears it would be entitled to do, relying on a breach of Networc’s
working capital covenant associated with its operating line of credit). The Cambrian Group
subsequently agreed with Networc to discontinue its application to petition Networc into
bankruptcy.

[12] According to the Interim Receiver’s first report, on the basis of its information as of May
10, 2010 and its calculations based on that information, if the Interim Receiver were discharged, 
Networc would not be able to carry on its operations and repay the CIBC loans and pre-
receivership payables, including construction indebtedness and the Cambrian Group’s claim for
rent, without a cash injection of approximately $7.2 million. I continued the interim receivership
and made some ancillary orders.

Analysis

Status of Alberta Health to Apply for Receivership

[13] Alberta Health based its original application for an interim receiver on section 46(1) of
the BIA and section 13(2) of the Judicature Act. These statutory provisions are set out in
Appendix A to this decision.
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[14] Neither of these provisions requires that an application for a receivership be made by a
creditor, but it is clear from case authority that it is usually a creditor that makes such an
application. Section 46 follows the sections of the BIA that deal with an application made by a
creditor against a debtor for a bankruptcy order, and it requires that such an application has been
filed before an application for an interim receiver can be made. There do not appear to be any
reported decisions of an application under section 46 being made by a party other than a creditor,
although applications under section 47.1 of the BIA, which allows the appointment of a receiver
in different circumstances, have been made by trustees in bankruptcy and even by debtors
themselves on occasion: for example, Bruce Agra Foods Inc. v. Everfresh Beverages Inc. (1996),
45 C.B.R. (3d) 169 (Ont.Gen.Div.)

[15] As noted by Professor Jacob Ziegel in Part II of  “The Personal Liabilities of Insolvency
Practitioners under Insolvency Legislation: A Comparative Analysis of the Canadian, English
and American Positions” in J. Sarra, ed., 2006 Annual Review of Insolvency Law (Toronto:
Carswell 2007) at 277-338, receivers are creations of equitable origin and have served a variety
of functions in many different contexts. In determining whether Alberta Health had status to
apply for the appointment of an interim receiver, it was helpful to look briefly at the history of
the development of receiverships under the BIA. 

[16] Section 46 of the BIA has long provided for the appointment of an interim receiver where
an application for a bankruptcy order has been filed if the court is satisfied that such appointment
is shown to be necessary for the protection of the estate of a debtor, and an undertaking with
respect to damages is provided by the applicant. The appointment of an interim receiver under
section 46 is for conservatory purposes and is limited specifically by section 46(2) such that the
interim receiver shall not unduly interfere with the debtor except to the extent necessary for such
conservatory purposes or to comply with the order of appointment. Sections 47 and 47.1 were
added to the BIA in 1992 and were intended to give greater protection and flexibility to secured
creditors during the period of time when they were in the process of enforcing their security. An
interim receiver appointed under these sections may exercise broader powers. 

[17] As noted by Professor Ziegel, these 1992 amendments radically transformed insolvency
administrations, as they became very popular with secured creditors. Orders were granted that
gave receivers extensive powers and remained in effect, not on an interim basis, but for lengthy
periods of time. Some courts and commentators were critical of this broad use of what was
described as an interim remedy under the BIA, and, in September 2009, amendments to sections
47 and 47.1 came into effect that had the result of limiting the period of time of an interim
receiver appointment under these sections unless otherwise ordered by a court, and limiting the
powers available to such interim receivers. However, a new provision was added to the BIA,
section 243, which is available to secured creditors and allows a court to give such receiver
(commonly referred to as a “national receiver”) broad powers equivalent to those previously
available to interim receivers under sections 47 and 47.1. It is noteworthy that these amendments
did not affect section 46, either in terms of scope of powers or duration of appointment.
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[18] Section 13(2) of the Judicature Act does not require even the pre-requisite of the filing of
an application for bankruptcy, as required under section 46 of the BIA, nor does it appear to limit
the scope of powers of a receiver appointed under the section, requiring that it must appear to a
court to be “just and convenient that the order be made.” It is clear, however, that the
appointment of a receiver under this provision should not be lightly granted, that alternate
remedies should be explored short of a receivership, and that the rights of both an applicant and
the respondent debtor must be carefully balanced before an appointment is made: BG
International Ltd. v. Canadian Superior Energy Inc., 2009 ABCA 127; 2009 CarswellAlta 469.

[19] In summary, although Alberta Health submitted when it originally applied for a
receivership order that it had status to do so as a “contingent creditor”, such standing was not
required under section 46 of the BIA or under section 13(2) of the Judicature Act and the issue
of whether or not Alberta Health was in fact a contingent creditor is not determinative of its
status. Alberta Health is clearly a major stakeholder with respect to the operations and financial
health of Networc. While counsel for the Cambrian Group suggested that Alberta Health had
only the status of a “customer” of Networc, and that to allow a mere customer the use of the
remedy of a receivership would open the proverbial floodgates, Alberta Health’s interest in
ensuring that citizens of the Province who require the surgical services performed in the facility
provided by Networc were not deprived of those services gives it an interest far greater than that
of a mere customer of goods or services. The requirements set out in the authorities with respect
to interim receiverships, both under the BIA and under the Judicature Act, (that an appointment
must be necessary for the protection of an estate of the debtor and that a receiver should not be
appointed lightly, but only after careful consideration of the equities) serve as a curb on the
inappropriate or overly-broad use of the remedy. It is neither necessary nor advisable to impose a
limitation that is not found in the legislation.

[20] The BIA is remedial legislation. It is clear that it should be given “such fair, large and
liberal construction and interpretation as best ensures the attainment of its objects”:
Interpretation Act, R.S.C., 1985, c. I-21 at section 12. In Mercure v. A. Marquette & Fils Inc.,
[1977] 1 S.C.R. 547 at 556, the Supreme Court commented: 

Before going on to another point it is perhaps not inappropriate to recall that the
Bankruptcy Act, while not business legislation in the strict sense, clearly has its origins in
the business world. Interpretation of it must take these origins into account. It concerns
relations among businessmen, and to interpret it using an overly narrow, legalistic
approach is to misinterpret it.

Initial Application

[21] The focus of the case law interpreting section 46 of the BIA is on protecting the debtor
against unwarranted intrusion from petitioning creditors. The courts have recognized the serious
consequences that the appointment of an interim receiver has on the business of a debtor, and
thus, section 46 requires that the applicant establish that:
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a) on the balance of probabilities, the creditor petitioning the debtor into bankruptcy (in
this case, the Cambrian Group), is likely to succeed in obtaining a receiving order in
bankruptcy, and

b) there is an immediate need for the protection of the debtor’s estate.

[22] Networc consented to Alberta Health’s application to appoint a receiver at the initial
application. The Cambrian Group, while it opposed the application, was vehement, at least on
May 3, 2010, with respect to the strength of its application for an order petitioning Networc into
bankruptcy.

[23] Alberta Health deposed that there was an immediate need for the protection of Networc’s
estate. It submitted that if the bankruptcy threatened by the Cambian Group’s application
occurred, a trustee in bankruptcy would face huge obstacles to the continuance of Networc’s
operations, including exposure to liability, problems arising from the fact that the agreement
between Networc and Alberta Health was not assignable without the consent of Alberta Health
and the Minister of Health and the dearth of potential assignees that could properly be designated
and accredited to run the facility. If Networc had to cease operations, surgeries would be
disrupted, highly-skilled employees would be left jobless and physicians would be left without
facilities in which to operate. Alternatively, allowing Networc to operate under the supervision
of an interim receiver would alleviate this disruption and would allow Networc to generate
income for the benefit of creditors. 

[24] The Cambrian Group applied for an adjournment of the application in order to file further
materials and to cross-examine on the affidavits. Initially, given the careful consideration that a
court must give to the appointment of a receiver, I considered granting a brief adjournment to
May 11, 2010 without appointing an interim receiver, contingent upon the Cambrian Group
agreeing not to proceed further with the bankruptcy application during this period of time.
Counsel for Alberta Health submitted that in the absence of a stay, there were other parties that
may take action during the week’s adjournment. I asked counsel to identify this risk when the
hearing recommenced in the early afternoon of May 3, 2010. At that time, Alberta Health
produced an affidavit that indicated that the publicity of the proceedings had caused significant 
disruption to Networc’s operations and uncertainty among patients, employees and suppliers,
providing additional evidence of an immediate need for the protection of Networc’s estate.

[25] Alberta Health also indicated that it would agree to adjourn its application for a stay of
the Cambrian Group’s bankruptcy proceedings and had removed any reference to that relief from
its application for an interim receivership order. I was satisfied that Alberta Health had
established the basis for an interim receivership order, particularly as the alleged prejudice to the
Cambrian Group arising from a stay of its right to proceed with the bankruptcy proceedings was
no longer a major issue. I was satisfied that the supplemental affidavit provided persuasive
evidence that the bankruptcy application and the subsequent receivership application had created
significant uncertainty and concern and a heightened risk of an interruption in medical services
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at the Networc facility. I was therefore satisfied that there were strong  public interest reasons to
appoint an interim receiver until the matter could be more thoroughly argued.

Applications on May 11, 2010

A. Status of Parties

[26] As previously described, Alberta Health had stepped into the shoes of a secured creditor
between the initial appointment and May 11, 2010, and there was no longer an issue of whether
it was entitled to apply for a receivership order under bankruptcy legislation. While it would be
entitled to use section 47 and/or new section 243 of the BIA, Alberta Health applied to continue
the receivership under section 46 of the BIA and section 13(2) of the Judicature Act for reasons
that will be discussed later in this decision.

[27] As a result of the affidavit filed by Networc denying its indebtedness to the Cambrian
Group and denying that it had committed an act of insolvency, the next step in the bankruptcy
application would have been the trial of an issue under section 43 of the BIA. After a bankruptcy
judge had heard evidence in this proceeding, he or she would have the option of:

(a) granting a bankruptcy order against Networc if satisfied with the Cambrian Group’s
evidence;
(b) dismissing the application if satisfied with Networc’s defences, or
(c) determining that there was a bona fide dispute with respect to the debt that could not
be decided in bankruptcy court and should be litigated in the normal course. 

[28] The Cambrian Group, however, announced that it had agreed with Networc that it would
withdraw its application to petition Networc into bankruptcy on the basis that neither party
would be liable for costs, and applied for an order of the court allowing such withdrawal.
Counsel for the Cambrian Group suggested that it was satisfied by Networc’s recent affidavit
that Networc could not be said to have committed an act of insolvency. It is, of course, also clear
that if no application for a bankruptcy order exists, an interim receivership under section 46 of
the BIA may no longer be sustainable.

[29] Networc filed a Notice of Motion on May 4, 2010 applying to dismiss the bankruptcy
proceeding and to terminate the interim receivership. However, on May 11, 2010, Networc did
not oppose either the continuation of the receivership or the Cambrian Group’s application to
approve the agreement to withdraw the bankruptcy application.
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[30] Networc filed a supplemental affidavit on May 11, 2010 attaching a letter from its
controller to its CEO  projecting a more optimistic operating profit for Networc than that
projected by the Interim Receiver. The controller gives his opinion that Networc’s financial
difficulties are due to the development of the new facilities and not Networc’s normal
operations.

[31] Networc’s current landlord, Healthcare Property Holdings Ltd., (the “Landlord”) which
supported Alberta Health’s application on May 3, 2010, brought an application returnable on
May 11, 2010 to require the Interim Receiver to either personally affirm and adopt the remainder
of the lease with Networc or to abandon the premises or to allow the Landlord to terminate the
lease and obtain vacant possession.

[32] The Interim Receiver filed its first report and applied for the authority to make certain
pre-filing payments to employees at Networc and to deposit money collected by the Interim
Receiver on accounts receivable into its account established for the purpose.

B. Continuation of the Receivership

[33] Alberta Health sought to continue the interim receivership under section 46 of the BIA
and section 13(2) of the Judicature Act rather than substituting an application for a receivership
under section 47 and/or section 243 of the BIA, and opposed the Cambrian Group’s application
for leave to withdraw its bankruptcy application.

[34] Section 43(14) of the BIA provides that a petition for an order in bankruptcy cannot be
withdrawn without the leave of the Court. The Court will not lightly permit such a withdrawal.
An agreement to withdraw between the petitioning creditor and the debtor is not necessarily
enough. As noted in Houlden, Morawetz & Sarra, The 2010 Annotated Bankruptcy and
Insolvency Act (Toronto: Carswell, 2009) at p. 155:

Since bankruptcy proceedings are for the benefit of all creditors and since the date on
which an application is filed may be of crucial importance in attacking fraudulent
transactions, the court will not allow an application to be withdrawn or dismissed unless
it is satisfied that the debtor is solvent and that other creditors will not be prejudiced by
the withdrawal or dismissal.

[35] The Cambrian Group has provided no evidence that Networc is solvent or that no other
creditors would be prejudiced by the withdrawal. In fact, Alberta Health, now a secured creditor,
would be prejudiced by the withdrawal.

[36] Since Networc has agreed with the Cambrian Group not to oppose the withdrawal, the
Cambrian Group bears no risk of a costs application if the withdrawal is delayed for a period of
time. Counsel to the Cambrian Group could not identify any specific prejudice if the application
for an order in bankruptcy remains in place during the course of a receivership, other than a
vague reference to how this may affect the Cambrian Group’s ability to pursue other options.
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[37]  Alberta Health’s concern over the withdrawal and the necessity that this may require the
receivership to continue under a different statutory provision relates to the complexity of
insurance coverage now put in place for the benefit of the Interim Receiver in recognition of its
limited role under the section 46 receivership and the concern that a termination of a section 46
receivership and the commencement of a receivership authorized under section 47 or section 243
may create practical issues with respect to the possibility of two estates, or give rise to a
perceived interruption in the stay of proceedings.

[38] In addition, Alberta Health submits that allowing the Cambrian Group to withdraw its
petition at this point in the proceedings would be contrary to the integrity of the process, and that
creditors should be discouraged from filing for and then withdrawing petitions for receiving
orders for strategic reasons. Alberta Health submits that adjourning the bankruptcy application to
January 15, 2011 would preserve the existing process and prevent the possibility of
complications arising from converting the receivership from a section 46 receivership to a
section 47 or section 243 receivership.

[39] Clark Builders, identified in the Interim Receiver’s report as a major creditor of Networc
with respect to the development of new facilities, opposed neither the withdrawal of the
bankruptcy petition nor the continuation of the interim receivership. Counsel for Clark Builders
noted that the situation would be no different in outcome if this was an application for a 
receivership under section 47 of the BIA.

[40] The Landlord supported the Cambrian Group’s application to withdraw its application in
bankruptcy, alleging that Alberta Health’s application was a misuse of the receivership remedy.
The Landlord’s submissions were tied to its application to lift the stay for certain purposes, and
will be discussed in greater detail later in these reasons.

[41] The Cambrian Group did not satisfy me that its application to withdraw its petition for a
receiving order should be allowed. In particular,  it did not prove the solvency of Networc, the
lack of prejudice to other creditors or that the withdrawal would not undermine the integrity of
the process. In addition, to allow the withdrawal and then force Alberta Health into the formality
of an application under section 47 or 243 of the BIA would only create additional expense in the
receivership, expense which I am aware would likely be borne by the taxpayers of Alberta. At
any rate, even if the bankruptcy application that triggered Alberta Health’s ability to apply under
section 46 were now to disappear, there is no such prerequisite to the granting of a receivership
order under section 13(2) of the Judicature Act.

[42] Farley, J in Canada (Minister of Indian Affairs & Northern Developments) v. Curragh
Inc. (1994), 114 D.L.R. (4th) 176 at 185, in reference to the court’s powers under then section
47(2)(c) (which have now been transferred to section 243(1)(c)), remarked famously that
Parliament did not intend to take away from the court when fashioning an order in receivership
the ability to do not only what “justice dictates” but also what “practicality demands”. He noted,
accurately, that:

20
10

 A
B

Q
B

 3
73

 (
C

an
LI

I)



Page: 10

It should be recognized that where one is dealing with an insolvency situation one is not
dealing with matters which are neatly organized and operating under predictable
discipline. Rather the condition of insolvency usually carries its own internal seeds of
chaos, unpredictability and instability.

[43] While a certain amount of strategic posturing among creditors and stakeholders can be
expected in the chaotic conditions that surround a situation of alleged insolvency, what is
involved in this case is not just the rights of private creditors inter se but also the public interest
in preserving the uninterrupted provision of surgical services in Alberta.

[44] Counsel for the Cambrian Group submitted that the Court should not refuse it leave to
withdraw its application for a receiving order since if the Court did so, it would be perceived by
the public to be assisting Alberta Health in a manner not justified by law, suggesting that Alberta
Health needed the bankruptcy proceedings to continue in order to justify its receivership
application. As I have indicated in these reasons, that is a mischaracterization of the law and
ignores the Cambrian Group’s failure to satisfy the Court that its application should be
withdrawn. These competing applications have raised public policy issues about the provision of
health care services in Alberta by private contractors, but those issues are not issues for this
Court except to the extent that the public interest in uninterrupted health care services may
validly affect the exercise of any discretion granted to the Court in the appointment of a receiver.

[45] It may be argued that the adjournment of the Cambrian Group’s application for a
receiving order for the period of time requested by Alberta Health is, in effect, a stay of these
proceedings, although the Cambrian Group has now by virtue of its agreement with Networc
made it clear that it will not be taking steps in the application in any event. While it is doubtful
that the principles relating to an application for a stay apply to the circumstances as they have
now evolved, I have considered whether the relief sought by Alberta Health would meet the tests
for a stay.

[46] Section 43(11) of the BIA provides under the description “Stay of proceedings for other
reasons” that the court, for reasons other than the denial of the facts set out in an application for a
bankruptcy order against the debtor, may “for other sufficient reason” make an order staying the
proceedings. The general tests developed with respect to this section of the BIA do not apply to
this particular circumstance. Under the common law, the tri-partite test for injunctive relief
applies in determining whether a stay of a bankruptcy application should be granted: R.J.R.-
MacDonald v. Canada [1995] 3 S.C.R. 199, 127 D.L.R. (4th) 1 . Applying this test to the current
circumstances, I am satisfied that there would be several serious issues to be tried (including
whether the Cambrian Group should be allowed to withdraw its application, and if not, whether
the application should be stayed), that there may be irreparable harm to the public interest if the
existing application was terminated and Alberta Health was required to reapply under a different
provision of the BIA, and that the balance of convenience favours Alberta Health’s interest in
having the application remain in place and be stayed as opposed to the Cambrian Group’s
application to have it withdrawn.
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C. The Landlord

[47] The Interim Receiver reports that, as the Canadian Imperial Bank of Commerce froze
Networc’s operating line of credit when the receivership order was granted, the automatic debit
for May rent did not go through. On May 5, 2010, the Interim Receiver advised the Landlord that
the Interim Receiver would pay the May rent as soon as it had a bank account in place and
funding was obtained. On May 7, 2010, the rent was paid, including NSF charges.

[48] Thus, Networc is not in default of its covenant to pay rent. The fact of the receivership,
however, gives rise to a default under the lease which, but for the stay created by the
receivership order, would entitle the Landlord to terminate it.

[49]  As a general rule, in a receivership, a tenant’s interest in a lease does not rest with the
receiver but remains in the name of the debtor. In a court-appointed receivership, the receiver is
not bound by the debtor’s existing contracts, nor is it personally liable for the performance of
those contracts: Frank Bennett, Bennett on Receiverships, 2nd ed. (Toronto: Carswell, 1999) at 
341; Bayhold Financial Corp. v. Clarkson Co. (1991), 86 D.LR. (4th) 127, at 143-147 (N.S.C.A);
Parsons v. Sovereign Bank of Canada, [1913] A.C. 160 at 167-172.  

[50] If the receiver occupies the premises, it may be liable for occupation rent, but that is not
the situation in this case, given the Receiver’s limited role. Nevertheless, Alberta Health has
agreed to pay rent due and owing during the course of the receivership and has assured the
Landlord that rent will be paid until at least January 31, 2011. The Landlord is not prejudiced
except to the extent that its right to terminate the lease for breach of a covenant not to be
insolvent is stayed during the course of the receivership.

[51] The Landlord relies on Re North America Steamships Ltd., 2007 BCSC 267 in which the
court considered the necessity of a trustee in bankruptcy affirming certain forward swap
agreements between a bankrupt and creditors if the trustee wished to take the benefit of the
agreements. The first thing of note is that this decision deals with a trustee in bankruptcy, not a
receiver. The relevance of this is set out in paragraphs 11 and 18 of the decision, discussing the
position of a trustee in bankruptcy with respect to the debtor’s business. The decision also deals
with the special aspects of forward swap agreements: para. 15. It is noteworthy that recent
amendments to the BIA now exempt eligible financial contracts from a stay in bankruptcy and
provide for certain special rules with respect to their termination: Section 84.2 (7) (8) and (9) of
the BIA. While the revisions to the legislation do not address eligible financial contracts in
receiverships, it may be that the same policy reasons would apply to the lifting of the stay with
respect to these specialized types of contract. In summary, this case does not establish a general
rule that a receiver must affirm or disclaim a contract previously entered into by a debtor.

[52] The present case can be distinguished even further by the fact that the receivership is a
limited one, with the powers of the Receiver limited to records and financial affairs, and not a
situation where a receiver-manager has been appointed.
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[53] The Landlord also relies on an oral decision of Brenner, J. in Re  Pope & Talbot Ltd.
dated May 20, 2008. This was a complex matter, primarily involving a filing under the CCAA,
but certain properties of the debtor were also subject to a receivership order. This specific
decision involved a contract for the supply of wood chips between a third-party sawmill owner,
Canfor, and Pope & Talbot with respect to one of its mills under receivership. From the date of
the initial order under the CCAA in November 2007 to April 25, 2008, Pope & Talbot paid
monthly for the supply of wood chips. After that, it stopped paying, and on May 10, 2008 a
receiver was appointed. At the time of the application, invoices for two months supply of wood
chips were outstanding and Canfor submitted that it was suffering additional prejudice with
respect to storage costs, space issues and contamination of stored stock. Brenner, J. considered
the use of the CCAA in an insolvency that was clearly heading towards a liquidation and noted
that Canfor was no longer being paid for goods supplied even though a receiver-manager was in
place. He referred to North America Steamships, and commenting that he was “balancing the
equities as best as I can”, gave the receiver until June 13, 2008 to decide whether to affirm the
contract. In this case, the supplier was not being paid for the supply of materials, and the
termination of the contract in question had been stayed, first by the CCAA order and then by the
receivership order for seven months. Like North America Steamships, this case was driven by its
specific and complex facts.

[54] The Landlord deposes that, at the time the application for a receivership order was being
made by Alberta Health, it was negotiating a new lease with the principals of Networc. The new
tenant was to be a company related to Networc, which would take up Networc’s business,
subject to Alberta Health agreeing to issue a contract to this new tenant. The concept was that
Networc would sell its assets to this new company through a proposal under the BIA, leaving the
Cambrian Group litigation to be resolved separately. Counsel for the Landlord in a letter
attached to the Landlord’s affidavit notes that the Cambrian Group intends to withdraw its
bankruptcy application and remarks “(t)here seems to be subterfuge here, but what that
subterfuge is escapes me at the moment”. The letter outlines the many details that would have to
be resolved as part of this proposal.

[55] The Landlord also deposes to receiving expressions of interest from possible new tenants
for the Networc space. It submits that the uncertainty over how long Networc may continue to be
a tenant is prejudicial to its ability to re-lease the premises. What the Landlord proposes is that
either Alberta Health or the Receiver assume the liabilities of Networc under the lease for the
balance of its term or that it be allowed to terminate the lease.

[56] Even in cases where a receiver has become liable for the supply of goods and services as
a result of the use of these goods or services during the course of the receivership, this liability
normally extends only during the course of the receivership, and does not place the receiver in
the position of the debtor for the balance of the contract: Dancole Investments Ltd. v. House of
Tools Co. (Trustee of) 2001 ABQB 223 at paras. 3, 4.
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[57] As noted by Alberta Health, even if a trustee in bankruptcy choses to affirm a contract, it
does so on behalf of the debtor company, and any subsequent breach will only result in liability
to the debtor company or its estate and not personally to the trustee: Re North America
Steamships at para. 20- 23 and 25 - 26; BIA section 31(4).

[58] The Landlord submits that the limited role of the receiver in this case, and the limited
scope of its powers may preclude the stay from applying to the Landlord. While the limited
language of the receivership order is consistent with the cautionary language of section 46, that
the receivership should not unduly interfere with the debtor carrying on its business, the stay
imposed by the receivership must be broad enough to ensure that the goal of conservatory
measures is effective. The Landlord, somewhat disingenuously, suggests that the “simple
solution” would be to direct that the stay is not effective against it, and that it “would not act
precipitously.” 

[59] Allowing the Landlord to terminate the lease and evict Networc would certainly destroy
the purpose of this receivership: to ensure that surgical services provided by Networc to the
public in Alberta are not interrupted. As noted by Alberta Health, the Landlord’s “simple
solution” is to make the Landlord’s problem the problem of Alberta Health and to allow the
Landlord an advantage over other creditors and stakeholders that is not justified in the
circumstances. The receivership is not, as argued by the Landlord, an “artificial construct”.

[60] Alberta Health has an interest as a major stakeholder, and now as a secured creditor, in
applying for a receivership order. Its valid interest on behalf of the public of Alberta need not be
postponed to that of the Landlord, who will continue to receive rent during the course of the
receivership.

[61] Given the strong public policy issues involved in this receivership, the fact that rent will
continue to be paid and that the prejudice to the Landlord is limited to a delay in its ability to
enforce its rights under the lease, I declined to lift the stay to allow the termination of the lease. I
dismissed the Landlord’s application to compel the Receiver to affirm or disclaim the lease. 

[62] If the parties are unable to agree on costs, they may be the subject of a later application.

Heard on the 3rd and 11th day of May, 2010.
Dated at the City of Calgary, Alberta this 1th day of June, 2010.

B.E. Romaine
J.C.Q.B.A.
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Appendix A

Bankruptcy and Insolvency Act

46.(1) Appointment of interim receiver – The court may, if it is shown to be necessary for the
protection of the estate of a debtor, at any time after the filing of an application for a bankruptcy
order and before a bankruptcy order is made, appoint a licensed trustee as interim receiver of the
property or any part of the property of the debtor and direct the interim receiver to take
immediate possession of the property or any part of it on an undertaking being given by the
applicant that the court may impose with respect to interference with the debtor’s legal rights and
with respect to damages in the event of the application being dismissed.

(2) Powers of interim receiver – The interim receiver appointed under subsection (1) may,
under the direction of the court, take conservatory measures and summarily dispose of property
that is perishable or likely to depreciate rapidly in value and exercise such control over the
business of the debtor as the court deems advisable, but the interim receiver shall not unduly
interfere with the debtor in the carrying on of his business except as may be necessary for
conservatory purposes or to comply with the order of the court.

Judicature Act

13(2) An order in the nature of a mandamus or injunction may be granted or a receiver appointed
by an interlocutory order of the Court in all cases in which it appears to the Court to be just or
convenient that the order should be made, and the order may be made either unconditionally or
on any terms and conditions the Court thinks just.
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In the Court of Appeal of Alberta

Citation: BG International Limited v. Canadian Superior Energy Inc., 2009 ABCA 127 

Date: 20090407
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Registry: Calgary

Between:

BG International Limited

Respondent
(Plaintiff)

- and -

Canadian Superior Energy Inc.

Appellant
(Defendant)

_______________________________________________________

The Court:
The Honourable Mr. Justice Ronald Berger
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The Honourable Madam Justice Patricia Rowbotham
_______________________________________________________

Memorandum of Judgment

Appeal from the Whole of the Interim Orders by
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Dated the 11th day of February, 2009
Filed on the 11th day of February, 2009

(Docket: 0901-02012)
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_______________________________________________________

Memorandum of Judgment
_______________________________________________________

The Court:

[1] This is an appeal of a decision appointing an interim receiver to take control of the
Endeavour oil well located off the coast of Trinidad and Tobago. The appeal was dismissed
following oral argument, with reasons to follow.

Facts

[2] The appellant and the respondent both have an interest in the well. The appellant is the
operator of the Endeavour well under the standard form joint operating agreement approved by the
Association of International Petroleum Negotiators. While Challenger Energy Corp. is a party to the
joint operating agreement, there is some dispute as to whether Challenger has effectively acquired
a part of the appellant’s interest, which would trigger its obligations. 

[3] There is at present a semi-submersible rig working on the well. The rig is operated by
Maersk Contractors Services on behalf of the owners of the rig. All the parties agree that it is
extremely important that the rig is not removed from the well, and that the well be flow tested.
Maersk sent its invoice for its November operations. The respondent paid its share of the invoice
to the appellant, but those funds were not forwarded to Maersk. Once the invoice became overdue,
Maersk commenced the process under the drilling contract that would allow it to terminate the
contract.

[4] When the respondent found out that Maersk had not been paid, it became very concerned.
It deposes that operating funds were not being kept in a segregated account as covenanted. It
deposes that the appellant is in default of its obligations by not paying Maersk. The appellant does
not dispute that Maersk has not been paid. It proposed a payment schedule to Maersk (which Maersk
rejected), which is essentially an acknowledgment that payments are overdue.

[5] The respondent commenced arbitration proceedings in accordance with the joint operating
agreement. It then immediately applied to the Court of Queen’s Bench for interim relief pending the
hearing of the arbitration, as contemplated by Article 18.2 (C)(9) of the arbitration clause. The
application for an interim receiver was brought on very quickly. The Canadian Western Bank, which
held security over the appellant’s assets, was given notice and appeared. While the appellant was
also given notice of and appeared at the application, it did not have time to file an affidavit in
response nor to cross examine on the respondent’s affidavit. An adjournment to do that was denied,
and the interim receiver was appointed on February 11th, 2009. The order protected the priority of
the Canadian Western Bank, and gave second priority to the respondent’s advances. This appeal was
promptly launched and expedited.
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Standard of Review

[6] Granting a receivership order under the Judicature Act, R.S.A. 2000, c. J-2, involves the
exercise of a discretion. The granting of the order will not be interfered with on appeal unless it is
based on an error of law, or the granting of the remedy is wholly unreasonable in the circumstances:
Wewaykum Indian Band v. Canada, 2002 SCC 79, [2002] 4 S.C.R. 245 at para. 107; Medical
Laboratory Consultants Inc. v. Calgary Health Region, 2005 ABCA 97, 43 Alta. L.R. (4th) 5 at
para. 3.

Appointment of the Receiver

[7] The chambers judge was motivated to appoint the interim receiver without any delay because
she perceived a real risk that Maersk would remove the rig, thereby causing irreparable harm to all
concerned. The respondent was prepared to advance $47 million through the receiver to complete
the work on the well. The appellant argues, first, that there was no real prospect of Maersk removing
the rig, and that Maersk was merely taking steps to preserve its legal rights. It is argued the
chambers judge committed a palpable and overriding error in finding a real risk the rig would be
removed.   

[8] The record shows, however, that Maersk was taking the formal steps under the drilling
contract that were conditions precedent to the termination of that contract. While Maersk wrote that
it would show “flexibility”, that was premised on the appellant proposing an “acceptable” solution.
Maersk had already rejected the appellant’s payment schedule, and was resisting attempts to
postpone the dispute resolution meeting that was a precondition to termination. The respondent’s
witness deposed that Maersk did not propose to test the well unless paid, and that Maersk preferred
to move the rig to another well in Australia. He also deposed that if the rig was removed, it would
take approximately one year and cost $35 million to bring in a replacement. The finding of a risk
of removal of the rig made by the trial judge is supported by the record, and does not warrant
appellate interference.

[9] Next the appellant argues that it was denied its basic rights because it was not granted an
adjournment, it was not allowed to cross examine on the respondent’s affidavit, and it was not given
time to file its own affidavit.  Despite the presence of the appellant, the application proceeded almost
as if it was an ex parte application. While there is substance to this complaint, it is not uncommon
for interim receivers to be appointed on an ex parte basis, and there were remedies available to
review or withdraw the order granted. Given the urgency found by the chambers judge, the method
of proceeding was not, in this case, fatal. We do not find that Article 18.2 (C)(9) of the arbitration
provisions, which enables electronic hearings, effectively prohibits ex parte procedures. 

[10] The appellant was asked to suggest terms on which an adjournment might be granted, but
persisted in its request for an adjournment that did not address the respondent’s legitimate concerns.
The chambers judge was entitled to conclude that the requested adjournment could itself have led
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to irreparable damage to all parties. 

[11] We note that in the weeks that have followed since the granting of the order, the appellant
has still not cross examined on the respondent’s affidavit, nor has it filed an affidavit in reply. Any
such evidence could have been used in an application to set aside or vary what was similar to an ex
parte order, it could have been used on the stay application, and it would likely have been admitted
on this appeal. We conclude that the appellant’s objections are to some extent tactical.  Even though
the record may be incomplete, many of the key facts are not in dispute, and the key documents are
included. A fair picture of the situation can be obtained from this record, supplemented as it has been
by counsels’ submissions.

[12] The appellant notes that under Article 18.3 (A) of the joint operating agreement, when one
party gives notice of default it is required by the contract to pay the amounts owed by the defaulting
party. The appellant points out that this is a contractual obligation, and that the respondent was
required to pay all outstanding amounts without seeking any more security or protection than that
provided by the operating agreement. By advancing the $47 million by way of receiver’s certificates,
the respondent has in effect managed to enhance its position under the contract. The respondent
replies that it had already paid its share of the Maersk invoice, and the clause cannot mean that it
has to pay twice the amount misapplied by the appellant. It also argues that the security provided
by Article 18.4 (E) of the joint operating agreement may not cover all of the money the respondent
proposes to advance.

[13] The default clause in the joint operating agreement provides in Article 18.4 (H) that it is not
intended to exclude any other remedies available to the parties. The enhanced security collaterally
obtained by the respondent through the use of receiver’s certificates has not been shown on this
record to create any serious prejudice to the appellant. After all, it is the appellant that is in default,
and the respondent is prepared to advance significant sums to cure that default, even if it is required
to do so by the contract. The chambers judge found that the appellant had been commingling joint
venture funds, and that the respondent had a reasonable concern about the protection of future
advances. Unlike in most receivership cases, the funds advanced under this enhanced security are
to be used to pay other creditors, and would not further subordinate their interests. The security of
the receiver’s certificates may merely be parallel to that already provided for in the operating
agreement. While the appointment of the receiver does arguably have the effect identified by the
appellant, that does not make the receivership order unreasonable in the circumstances.

[14] The appellant also points out that the appointment of the interim receiver has had the effect
of displacing it as the operator. While the respondent has initiated the procedure under Article 4 of
the joint operating agreement to replace the appellant as operator because of its default, the
mechanism provided for in the agreement would take at least 30 days. By applying for an interim
receiver, the respondent has essentially accelerated that period of time during which the appellant
could cure its default, and maintain its status as operator. Again, this submission of the appellant is
not without substance. We note, firstly, that the appellant has not offered to cure its default, and
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indeed it appears it is unable to do so. We are advised by counsel that last Thursday the appellant
was granted protection under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36.  If
the appellant was now in a position to cure its defaults, this point might be determinative of the
appeal. Secondly, the parties had already agreed that the respondent should become the operator in
April of this year. There is no significant prejudice to the appellant by the brief acceleration. 

[15] The appellant complains that the respondent was not required to post an undertaking to pay
damages if it turns out its allegations are unfounded. Filing an undertaking in these circumstances
is not the usual practice in Alberta. Damages for wrongful appointment of a receiver were granted
in Royal Bank of Canada v. W. Got & Associates Electric Ltd., [1999] 3 S.C.R. 408 without the
presence of an undertaking. We note that the respondent has paid significant sums of money on
behalf of the appellant, and that the appellant would likely have a right of set-off if it obtains an
award of damages against the respondent. An undertaking would add little. 

Conclusion

[16] We agree that the appointment of a receiver is a remedy that should not be lightly granted.
The chambers judge on such an application should carefully explore whether there are other
remedies, short of a receivership, that could serve to protect the interests of the applicant. For
example, the order might be granted but stayed for, say, 48 hours to allow the company to cure
deficiencies, propose alternatives, or clarify the record.

[17] In particular, the chambers judge must carefully balance the rights of both the applicant and
the respondent. The mere appointment of a receiver can have devastating effects. The respondent
referred us to the statement in Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30
C.B.R. (3d) 49 (Ont. C.J. G.D.) at para. 31:

[31] With respect to the hardship to Odyssey and Weston should a receiver be
appointed, I am unable to find any evidence of undue or extreme hardship. Obviously
the appointment of a receiver always causes hardship to the debtor in that the debtor
loses control of its assets and business and may risk having its assets and business
sold. The situation in this case is no different.

This quotation does not reflect the law of Alberta. Under the Judicature Act, it must be “just and
convenient” to grant a receivership order. Justice and convenience can only be established by
considering and balancing the position of both parties. The onus is on the applicant. The respondent
does not have to prove any special hardship, much less “undue hardship” to resist such an
application. The effect of the mere granting of the receivership order must always be considered, and
if possible a remedy short of receivership should be used.

[18] The chambers judge was aware of all of the points now raised by the appellant. She had a
difficult job balancing the rights and interests of the parties. It is in the interests of all parties that
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the rig stay on the well, and that the well be flow tested. The appellant is in default. The respondent
has not disputed its obligation to pay the appellant’s share of operating expenses, and is quite willing
to pay the $47 million required to do that. In all the circumstances it was not an unreasonable
exercise of her discretion for the chambers judge to extend to the respondent the protection of
receiver’s certificates. The practical effect of accelerating the removal of the appellant as the
operator was apparent to her. If the appellant does not have the necessary funds to cure its defaults,
then its removal as operator merely accelerated the inevitable.

[19] The chambers judge had to make a difficult decision in a very short period of time based on
limited materials. Deference is owed to her discretionary decision to appoint a receiver. While an
order short of a receivership might have been crafted, we have not been satisfied that her eventual
balancing of the various rights and interests involved was unreasonable. She was primarily
motivated by preserving the value of the well for the benefit of all concerned. We cannot see any
error that warrants appellate interference, and the appeal is dismissed.

[20] The dismissal of the appeal is not intended to limit the powers of the chambers judge or the
CCAA case management judge. The receivership was to be “interim” only, and it has an internal
mechanism for review. The Queen’s Bench retains the ability to revoke or amend the order as
circumstances dictate.

Appeal heard on March 10, 2009

Memorandum filed at Calgary, Alberta
this 7th of April, 2009

Berger J.A.

Slatter J.A.

Rowbotham J.A.
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