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[1] On March 20, 2001, | granted an ex parte order appointing a receiver and manager of
the property and assets of Merchants & Traders Assurance Company (“MTAC”) and 586335
British Columbia Ltd. (“586335"), including certain assets pledged by MTAC and 586335 to
Paragon Capital Corporation Ltd. MTAC, 586335 and the other defendants in this action
brought an application to set aside this ex parte order. | declined to set aside, vary or stay the
ex parte order and these are my written reasons for that decision.

SUMMARY

[2] The ex parte order should not be set aside on any of the grounds submitted by the
Defendants, including an alleged failure to establish emergent circumstances, alack of candour
or any kind of non-disclosure or misleading disclosure by Paragon. Hearing the motion to
appoint areceiver and manager de novo, | am satisfied that the receivership should continue on
the terms originally ordered, and that the Defendants have not established that a stay of that
receivership should be granted.

FACTS

[3] On March 15, 2000, Paragon loaned MTAC $2.4 million. The loan was for aterm of
six months with an interest rate of 3% per month, and matured on September 15, 2000. MTAC
was to make interest-only payments to Paragon in the amount of $72,000.00 per month.

[4] The purpose of the loan was to allow MTAC to acquire 76% of the shares of Georgia
Pacific Securities Corporation (* Georgia Pacific”), aVancouver-based brokerage business.

That transaction was completed. As security for the loan, MTAC pledged the following:

a) an assignment of all of the property of MTAC and 586335, including the Georgia
Pacific shares;

b) agenera hypothecation of the shares of Georgia Pacific owned by MTAC;

C) apower of attorney granted by MTAC to Paragon appointing an agent of Paragon to be
the attorney of MTAC with the right to sell and dispose of any shares held by MTAC;

d) an assignment of mortgage-backed debentures,

€) an assignment of a $200,000 US term deposit, which was stated to be held in the trust
account of alawyer by the name of Jamie Patterson;

f) $250,000 to be held in trust by Paragon’s counsel; and

0) $986,000 in an Investment Cash Account at Georgia Pacific.
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Paragon filed a General Security Agreement executed by MTAC by way of afinancing
statement at the Personal Property Registry on March 15, 2000. In addition, Paragon obtained
personal guarantees of the loan from Garry Tighe, Insurcom Financial Corporation, 586335
and 782640 Alberta Ltd.

[9] The loan was not repaid and, pursuant to the terms of the General Security Agreement,
Paragon appointed a private receiver in January, 2001.

[6] Subsequently, the parties entered into discussions resulting in awritten Extension
Agreement. The Extension Agreement acknowledged the balance outstanding under the loan
on January 9, 2001 of $2,629,129.99 with a then per diem rate of $2,528.28 and acknowledged
delivery of numerous demands and a Notice of Intention to Enforce Security pursuant to
Section 244 of the Bankruptcy and I nsolvency Act, R.S.C. 1985, ¢.B-3, as amended

[7] MTAC agreed pursuant to the Extension Agreement that all monies due and
outstanding would be repaid by February 22, 2001. If the funds were not repaid, Paragon
would be at liberty to enforce its security and take all steps it deemed necessary to collect the
debt. MTAC agreed it would not oppose Paragon’ s realization of its security, including the
appointment of areceiver over its assets, and that it would, if requested, work with Paragon
and any person designated by Paragon to attempt to realize on the value of the Georgia Pacific
sharesin acommercially reasonable manner.

[8] Pursuant to the terms of the Extension Agreement, the shares of Georgia Pacific owned
by MTAC were delivered to counsel for Paragon.

[9] It was also aterm of the Extension Agreement that a discontinuance of the pending
action would be filed and the appointment of the private receiver would be revoked. Both of
these actions were undertaken by Paragon.

[10] Theloan was not repaid by February 22, 2001. As of June 26, 2001, $2,850,192.62 was
outstanding. Paragon issued a new Statement of Claim on March 2, 2001. On March 16, 2001
counsel for MTAC, Insurcom, 782640, 586335, and Tighe filed a Statement of Defence and
served it upon Paragon’s counsel.

[11] On March 20, 2001, Paragon applied for and was granted an ex parte order appointing
Hudson & Company as receiver and manager of all of the assets and property of MTAC and
586335, including, specifically, the mortgage-backed debentures, $986,000 in a cash account,
$200,000 in trust with alawyer, the $250,000 paid to Paragon’s counsel and the Georgia
Pacific shares. The application was made in private chambers, and no court reporter was

present. However, counsel for Paragon made his application based on affidavit evidence of Mr.

Hudson and others and supported by awritten “Bench Brief”, al of which has been disclosed
to the Defendants. All of the above-noted facts and additional information contained in the
affidavits and Bench Brief were disclosed to me at the time of the ex parte application.
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ANALYSIS
Should the ex parte receiver ship order have been granted?

[12] Rule 387 of the Alberta Rules of Court provides that the court may make an ex parte
order if it is satisfied that the delay caused by proceeding by notice of motion might entail
serious mischief. The applicant must act in good faith and make full, fair, and candid
disclosure of the facts, including those that are adverse to his position: Metropolitan Life

I nsurance Company v. Hover, 1999, 237 A.R. 30 at paragraph 23, referring to Royal Bank v.
W. Got & Associates (1994), 150 AR. 93 at 102-3 (Alta. Q.B.); (1997) AR. 241 (Alta. C.A));
leave to appeal granted [1997] S.C.C.A. No. 342.

[13] The Defendants submit that there was no urgency requiring an ex parte application.
There was, however, affidavit evidence that led me to believe that the assets of MTAC and
586335 that had been pledged as security for the loan to Paragon were at risk, and that
mischief could occur if an ex parte order was not granted.

[14] Therewas, by way of example, evidence that the mortgage-backed debentures were not
what they seemed.

[15] There was evidence that Mr. Hudson had been advised by Mr. Tighe that his intention
was to pay out the Paragon loan by transactions involving Georgia Pacific. Without
elaborating on the status of Georgia Pacific at thetime, asit is not a party to thislitigation, the
evidence with respect to potential activities involving this company was troubling, and
justified a concern that the shares that comprised this asset may be at risk.

[16] Further, Mr. Hudson deposed that Mr. Tighe was at first agreeable to Mr. Hudson and
Paragon’ s counsel speaking to various parties, including officers of Georgia Pacific and
Deloitte & Touche, to gather information. However, he withdrew that consent when Mr.
Hudson and Paragon’s counsel were actually in Vancouver, intending to speak to those parties.

[17] There were aso concerns arising over whether or not there actually was $200,000 held
in trust by Mr. Patterson, who had ceased practising law and left the country.

[18] There was evidence that the shares of Insurcom Financial Corporation, one of the
guarantors of the Paragon loan, had been halted in trading and that the $986,000 that was
supposed to be held in a Georgia Pacific cash account as security for the Paragon |oan was
missing.

[19] The Defendants also submit that Paragon and its counsel and the proposed receiver
failed to be candid and make full disclosure of the facts in the application. However, it is clear
from the affidavits filed and from the Bench Brief that the disclosure given at the time of the ex
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parte order was extensive. It included reference to the fact that the proposed receiver, Mr.
Hudson, had previously been appointed a private receiver for Paragon under the loan
documentation, and that he and Paragon’ s counsel had been involved in negotiating and
finalizing the Extension Agreement. In addition, counsel to Paragon disclosed that a defence to
the Statement of Claim had been filed by counsel for the Defendants, and described the nature
of the defences. | cannot find that there was any breach by the applicant for the ex parte order
of its obligation of candour and frankness.

[20] Inhindsight, it isregrettable that the application did not take place in open chambers so
that arecord would be available. However, on the basis of the strength of the evidence before
me, including evidence of the loan documentation and events that had transpired since the loan
was put in place, together with the extensive affidavits and Bench Brief, | was satisfied that
there was a reasonable basis on which | could hear the application on an ex parte basis. | was
satisfied that there was reasonabl e apprehension of serious mischief and risk of disappearance
or dissipation of assets. These concerns included the concern of interference with the activities
of aregulated firm in a sensitive industry, where third party rights may well be affected. |
therefore chose to exercise my discretion to grant the order ex parte, asis “within the
prerogative of ajudgeto do in Alberta under our rules’: Canadian Urban Equities Ltd. v.
Direct Action for Lifeet al, [1990] A.J. No. 253 (Q.B.) at pages 7 and 8.

[21] The ex parte order contains the usual provision allowing any party to apply on two
clear days notice for afurther or other order. The Defendants' right to bring their position
before the court on very short notice was therefore reasonably protected. The Notices of
Motion seeking ordersto set aside or stay the ex parte order were not filed until May 8, 2001,
and the motions were heard on their merits at the earliest time available to counsel to the
parties and the court.

Should thereceiver and manager appointed under the ex parte order been precluded from
acting in this case dueto conflict?

[22] Thisissueis moot, given that on June 8, 2001 an order was granted replacing Hudson

& Company as receiver and manager with Richter Allen and Taylor Inc. This was done with
the consent of all parties other than the Defendants, who objected to the replacement, while
continuing to maintain that Hudson & Company had a conflict. The Defendants make the same
complaint about counsel to the former receiver and manager, who did not continue as counsel
for the new receiver.

[23] Despite the complaint of conflict of interest, the Defendants have not raised any
evidence that the former receiver and manager or its counsel preferred Paragon to other
creditors, or failed in areceiver’ s duty as afiduciary or its duty of care, other than to submit
that the receiver should not have been granted the power in the ex parte order to sell the assets
covered by the order. This power of sale was, of course, subject to court approval, and also
subject to review at the time the application was heard on its merits. It was not exercised
during the time the ex parte order was in place, and representations were heard on its propriety
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for inclusion in the affirmed receivership order. While there may have been a potential for
conflict in Hudson & Company’s appointment, there is no evidence that Hudson & Company
showed any undue preference to Paragon while serving as areceiver, or failed in its duties as
receiver in any way.

[24] The Defendants also submit that the Bench Brief used by Paragon’s counsel in making
the application for the ex parte order showed that such counsel was not impartial, but acted as
an advocate on this application. Paragon’s counsel did indeed advocate that areceiver should
be appointed by the court, as he was retained to do, and there was nothing improper in him
doing so. | have already said that full disclosure was made of the material factsin that
application, including the previous involvement of both the proposed receiver and Paragon’s
counsel in this matter.

[25] | therefore find that there was nothing wrong or improper in the appointment of Hudson
& Company asreceiver or in Paragon’s previous counsel acting as receiver’s counsel, or in
their administration of the receivership. It may be preferable to avoid an appearance of conflict
in these situations, but afinding of conflict or improper preference requires more than just the
appearance of it. In situations where it is highly possible that the creditors will not be paid out
in full, the use of a party already familiar with the factsto act as receiver may be attractive to
all creditors. | note that it is not the creditors who raise the issue of conflict in this case, but the
debtors.

Should the ex parte order now be set aside?

[26] Thegeneral ruleisthat when an application to set aside an ex parte order is made, the
reviewing court should hear the motion de novo as to both the law and the facts involved. Even
if the order should not have been granted ex parte, which is not the case here, | may refuse to
set it aside if from the material | am of the view that the application would have succeeded on
notice: Edmonton Northlands v. Edmonton Oilers Hockey Corp., 1993, 15 Alta. L.R. (3'%) 179
(paragraphs 30 and 31).

[27] Thefactorsacourt may consider in determining whether it is appropriate to appoint a
receiver include the following:

a) whether irreparable harm might be caused if no order were made, although it is
not essential for a creditor to establish irreparable harm if areceiver is not
appointed, particularly where the appointment of areceiver is authorized by the
security documentation;

b) the risk to the security holder taking into consideration the size of the debtor’'s
equity in the assets and the need for protection or safeguarding of the assets
while litigation takes place;

C) the nature of the property;
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d) the apprehended or actual waste of the debtor’ s assets,
€) the preservation and protection of the property pending judicial resolution;
f) the balance of convenience to the parties,

0) the fact that the creditor has the right to appoint areceiver under the
documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-holder
encounters or expects to encounter difficulty with the debtor and others;

i) the principle that the appointment of areceiver is extraordinary relief which
should be granted cautiously and sparingly;

) the consideration of whether a court appointment is necessary to enable the
receiver to carry out its' duties more efficiently;

k) the effect of the order upon the parties;

)] the conduct of the parties;

m) the length of time that areceiver may be in place;
n) the cost to the parties,

0) the likelihood of maximizing return to the parties;
p) the goal of facilitating the duties of the receiver.

Bennett, Frank, Bennett on Receiverships, 2nd edition, (1995), Thompson
Canada Ltd., page 130 (cited from various cases)

[28] In cases where the security documentation provides for the appointment of a receiver,
which is the case here with respect to the General Security Agreement and the Extension
Agreement, the extraordinary nature of the remedy sought isless essential to theinquiry :
Bank of Nova Scotia v. Freure Village on Clair Creek, [1996] O.J. No. 5088, paragraph 12.

[29] It appears from the evidence before me that the Georgia Pacific shares may be the only
asset of real value pledged on thisloan. Shares are by their nature vulnerable assets. These
shares are in abusinessthat isitself highly sensitive to variations in value. At the time of the
application, the business appeared to have been suffering certain financial constraints. The
businessis situated in British Columbia, and regulated by the Investment Dealers Association
of Canada and other entities, giving additional force to the argument of the necessity of a
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court-appointed receiver. | also note the possibility that there will be a sizeable deficiency in
relation to the loan, increasing the risk to Paragon as security holder.

[30] The conduct of Mr. Tighe, the primary representative of the Defendants, supports the
appointment of areceiver. Although the Defendants submit that the assets that are the subject
of the order are secure, there is troubling evidence that the mortgage-backed debentures appear
to have questionable value, that the $200,000 that was supposed to bein Mr. Patterson’s trust
account does not exist, that the Georgia Pacific cash account that was supposed to contain
$986,000 is not actually a cash account at all, but rather atrading account. Mr. Tighe's
affidavits and cross-examination on affidavits do little to clear-up these matters, and instead
add to the apprehension that these assets are of |ess value than represented to Paragon or that
they in fact do not exist.

[31] Thebalance of convenience in these circumstances rests with Paragon, which is owed
nearly $3 million. There is no plan to repay any of thisindebtedness, and no persuasive
evidence that the appointment would cause undue hardship to the Defendants. As stated by
Ground, J. in Swiss Bank Corp. (Canada) v. Odyssey I ndustries Inc. [1995] O.J. No. 144 at
paragraph 31, the appointment of areceiver always causes some hardship to a debtor who
loses control of its assets and risks their sale. Undue hardship that would prevent the
appointment of areceiver must be more than this usua unfortunate consequence. Here, any
proposed sale of an asset by the receiver must be brought before the court for approval and its
propriety and necessity will be fully canvassed on its merits.

[32] | am satisfied that the order appointing a receiver and manager should continue to stand
on the same terms as the initial order.

Should the order be stayed?
[33] To begranted astay of an order pending appeal, an applicant must establish:
a) that there is a serious issue to be tried on appeal;

b) that the applicant would suffer irreparable harm and no fair or reasonable
redress would be available if the stay is not granted; and

C) that the balance of convenienceisin favour of granting the stay after taking into
consideration all of the relevant factors.

R.J.R. McDonald Inc. v. Canada (A.G.), [1994] S.C.J. No. 17 (S.C.C.); Schacter v. National
Park Services, [1999] A.J. No. 599 (Q.B.).

[34] Ontheissue of whether there is a serious issue to be tried, the Defendants have filed a
defence to the claim raising several issues, the major one being that the effective rate of
interest under the loan exceeds 60% and is therefore usurious. Affidavit evidence purporting to
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indicate such anillegal rate of interest was filed and served on Paragon the day before this
application was heard. Counsel for Paragon submitted that the evidence is defective on its
face, but | was not able to make a determination of that question on the basis of the sworn
evidence before me. Another factor affecting thisissueis that Paragon has brought an
application for summary judgment, which had not been heard at the time of this application.
Given my decision on the second and third parts of the test, | have assumed that thereisa
triable issue relating to the loan and, therefore, to the appointment of a receiver, despite the
uncertainty existing at the time of the application.

[35] With respect to irreparable harm, the Defendants submit that company assets are being
tied up while the order isin force, and that therefore no payments are being made, allowing
liabilities to inflate. The main assets that are the subject of this order are assets that were
aready pledged as security for the loan to Paragon and therefore no irreparable harm can be
said to arise from this factor. The Defendants also submit that irreparable harm has been, and
continues to be done to, Georgia Pacific’s assets as aresult of the order. The order affects only
the Defendants’ sharesin George Pacific, and counsel for the Defendants does not represent
Georgia Pacific. No objection to the order has been taken by Georgia Pacific itself, although
management for Georgia Pacific is aware of the receivership. Thereis no evidence that the
order isresponsible for any harm to Georgia Pacific, aside from harm that may have arisen
from the Defendants’ precarious financial situation and the current status of this regulated
business with the IDA.

[36] The balance of convenience in this case favours Paragon. The only asset that appears to
have any real value at this stage in the proceedings is the shares in Georgia Pacific, an asset
that is vulnerable by its nature, in a highly regulated business carried on in another jurisdiction.
The order serves to maintain the status quo of that asset and prevent mischief caused by the
possibility of illegal or imprudent manipulation or interference with the affairs of Georgia
Pacific.

[37] Finally, the Defendants submit that, if astay is not granted, the order be varied to
maintain the status quo of the three major assets. By requiring court approval of a sale of any
of the assets, the right of the Defendants to argue their position on a sale at an appropriate time
is reasonably protected.

[38] | therefore declineto grant a stay, or to vary the order as granted.

[39] If the parties are unable to agree on the matter of costs, they may be spoken to.

DATED at Calgary, Albertathis 29th day of April, 2002.

J.C.QBA.
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Once an order is made appointing a receiver, the court may refer the conduct
of all or part of the receivership to a referee under Rule 54 of the Ontario Rules of
Civil Procedure.”'

(b) Under What Circumstances—Who May Apply

In determining whether it is “just or convenient” that a receiver should be ap-
pointed, the court considers many factors that vary in the circumstances of the case.
While the remedy is usually employed by a security holder to enforce payment of a
debt, other parties can employ the remedy seeking protection and preservation of
assets pending adjudication of the issues. These factors include the following:**

in an appointment of a receiver: see B.C. Power Corp v. A.G. (B.C.) (1962),38 W.W.R. 577 atp. 588
and p. 635 ff, 34 DL.R. (2d) 196 at p. 211, 1962 CarswellBC 71 (B.C. C.A)), appeal allowed (sub
nom. B.C. Power Corp. v. B.C. Electric Co.) [1962] S.C.R. 642, 38 W.W.R.701, 34 DLR. (2d) 196
atp. 274 (S.C.C).

See also McKnight v. Hutchison, 2011 BCSC 36 (CanLlII), 2011 CarswellBC 41 (B.C. S.C.)
where the court did not appoint 2 receiver in a partnership dispute, but made a preservation order
pending the trial.

51 Once a court-appointed receiver is appointed, it is doubted that the security holder can simply discon-
tinue the action especially after the court has ordered a sale. Although the appointment of a receiver
is corollary relief in an action, the receiver cannot be discharged except by the court which appointed
it: see Guar. Trust Co. of Canada v. 208633 Holdings Ltd.; Northland Bank v. 208633 Holdings Ltd.
(1982), 19 Alta. L.R. (2d) 151, 42 C.B.R. (N.S.) 90, 1982 CarswellAlta 312 (Alta. Q.B.).

52 These factors were considered in Paragon Capital Corp. v. Merchants & Traders Assurance Co.
(2002), 46 C.B.R. (4th) 95, 2002 ABQB 430 (CanLII), 2002 CarswellAlta 1531 (Alta. Q.B.) and in
Maple Trade Finance Inc. v. CY Oriental Holdings Ltd. (2009), 60 C.B.R. (5th) 142, 2009 BCSC
1527 (CanLlII), 2009 CarswellBC 2982 (B.C.S.C. [In Chambers)).

In 1468121 Ontario Ltd. v. 663789 Ontario Ltd., 2008 CanLIl 66137, 2008 CarswellOnt 7601
(Ont. S.CJ.) at para. 9, leave to appeal to the Divisional Court dismissed 2009 CanLII 9440, 2009
CarswellOnt 1128 (Ont. S.C.J.) where the court considered the four following factors in dismissing a
motion for the appointment of an interim receiver:

“(1) Since the appointment of a receiver is very intrusive, it should only be used sparingly with
due consideration for the effect on the parties as well as a consideration of conduct of the
parties. (See: Royal Bank v. Chongsim Investments Ltd. (1997), 32 O.R. (3d) 565 (Ont.
Gen. Div.));

(2) Since an appointment of a receiver is tantamount to execution before judgment, it should

not be granted unless there is strong evidence that the creditor will not recover. (See: Ryder
Truck Rental Canada Ltd. v. 568907 Ontario Ltd. (Trustee of) (1987), 16 C.P.C. (2d) 130
(Ont. H.C))); )

(3) When the security interest permits the appointrrienl of a receiver — and the circumstances of
default justify the appointment — the extraordinary nature of the remedy is less essential to
the consideration of the court. (See Bank of Nova Scotia v. Freure Village on Clair Creek,
1996 CarswellOnt 2328 (Ont. Gen. Div. [Commercial List]));

(4) Where there is default which is not caused by the moving party where a loan had matured
and there was no other means to protect the party’s interest, then a receivership order should
issue. (See Royal Bank v. 605298 Ontario Inc., 1998 CarswellOnt 4436 (Ont. Gen. Div.
[Commercial List])).”

In Lindsey Estate v. Strategic Metals Corp. (2010),67C.B.R. (5th) 88,2010 ABQB 242 (CanLIl),

2010 CarswellAlta 641 (Alta. Q.B.), appeal dismissed (2010), 27 Alta. L.R. (5th) 241,69 C.B.R. (5th)
42, 2010 ABCA 191 (CanLl)) (Alta. C.A.), the motion court considered the following factors in
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whether irreparable harm might be caused if no order were made, although it
is not essential that the creditor establish that it will suffer irreparable harm if
a receiver is not appointed;s

the risk to the security holder. In considering the risk factor, the court considers
the size of the debtor’s equity in the assets and the need for protection or
safeguarding the assets while the litigation takes place. If the security holder
can readily establish that there is going to be a sizeable deficiency in relation
to the size of the loan, then the court will lean in favour of making the ap-
pointment as there is clear prejudice to the security holder. On the other hand,
the court may not consider this factor to be important if there is no danger or
jeopardy to the security holder or in other words, there is a substantial equity
that will adequately protect the security holder;*

the nature of the property;

54

determining “just or convenient”:
“In determining whether it is just and convenient to appoint a Receiver, a Court should consider
various factors such as:

. whether irreparable harm might be caused if no order is made:

. the risk to the parties;

. the risk of waste debtor’s assets;

. the preservation and protection of property pending judicial resolution; and

. the balance of convenience.”

See also Textron Financial Canada Ltd. v. Chetwynd Motels Ltd. (2010), 67 C.B.R. (5th) 97,
2010 BCSC 477 (CanLlI), 2010 CarswellBC 855 (B.C. S.C. [In Chambers]).
Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49, 1995 CarswellOnt
39 (Ont. Gen. Div. [Commercial List]) referring to Bank of Montreal v. Appcon Ltd. (1981), 33 O.R.
(2d) 97, 37 C.B.R. (N.S.) 281, 123 D.L.R. (3d) 394 (Ont. H.C.). In the Odyssey case, there was no
evidence of the loans being in jeopardy of repayment while being in default.

The Swiss Bank case has been distinguished and not followed in Alberta: BG International Ltd.
v. Canadian Superior Energy Inc. (2009), 53 C.B.R. (5th) 161, 2009 ABCA 127 (CanLII), 2009
CarswellAlta 469 (Alta. C.A.) where the court stated that the debtor does not to prove any special
hardship, much less “undue hardship” to resist an application for the appointment of a receiver.

See also Lakeside Colony of Hutterian Brethren v. Hofer (1993), 87 Man. R. (2d) 216, 19 C.B.R.
(3d) 190, 1993 CarswellMan 30 (Man. Q.B.) where the court also took into consideration the fact that
the plaintiffs had a strong prima facie case and that the balance of convenience favoured the appoint-
ment.
If there is no danger to the debtor’s property, and the appointment will have a devastatin g effect on
the debtor, the court will not appoint a receiver: HMW-Bennett & Wright Contractors Ltd. v. BWV
Investments Ltd. (1991), 95 Sask. R. 211, 7 C.B.R. (3d) 216, 1991 CarswellSask 42 (Sask. Q.B.)

See also Ontario Development Corp. v. Ralph Nicholas Enterprises Ltd. (1985), 57 C.B.R. (N.S.)
186, 1985 CarswellOnt 206 (Ont. H.C.) where the court, after considerin g that the debtor’s financial
situation was desperate, appointed a receiver and manager.

In Churchill (Local Government District) v. Costa Cartage Ltd. (1994), 94 Man. R. (2d) 216,
1994 CarswellMan 286 (Man. Q.B.) where the debtor threatened to remove the furniture and furnish-
ings of a hotel.

See also Wilson v. Marine Drive Properties Ltd. (2008), 51 C.B.R. (5th) 74, 2008 BCSC 1431
(CanLlII), 2008 CarswellBC 2240 (B.C. S.C.).

See also Loblaw Brands Ltd. v. Thornton, 2009 CanLII 12803, 2009 CarswellOnt 1588 (Ont.
S.C.J.) where the unsecured creditor’s right to recovery money in a fraud situation is in serious jeopardy.
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the rights of the parties thereto;

the apprehended or actual waste of the debtor’s assets;

the preservation and protection of the property pending the judicial resolution;
the balance of convenience to the parties;

the fact that the creditor has the right to appoint a receiver under its security;*’

55 Nat. Trust Co. v. Yellowvest Holdings Ltd. et al. (1979), 24 O.R. (2d) 11, 98 D.L.R. (3d) 189, 1979

56

CarswellOnt 1364 (Ont. H.C.); applied in Third Generation Realty Ltd. v. Twigg Holdings Ltd. (1991),
6 C.P.C. (3d) 366, 1991 CarswellOnt 469 (Ont. Gen. Div.). See also Royal Trust Corp. of Can. v. D.Q.
Plaza Holdings et al. (1984), 36 Sask. R. 84,53 C.B.R. (N.S.) 18, 1984 CarswellSask 38 (Sask. Q.B.).

See also BG International Ltd. v. Canadian Superior Energy Inc. (2009), 53 C.B.R. (5th) 161,
2009 ABCA 127 (CanLII), 2009 CarswellAlta 469 (Alta. C.A.) where the court stated that an appoint-
ment should not lightly be granted and that the rights of both parties should be carefully balanced
before an appointment is made.

In MTM Commercial Trust v. Statesman Riverside Quays Ltd. (2010), 70 C.B.R. (5th) 233,2010

ABQB 647 (CanLlII) (Alta. Q.B.) the court reviewed the test for the appointment of a receiver as being
comparable to the test for an injunction, namely whether there is a serious issue to be tried, irreparable
harm if not granted, and the balance of convenience: RJR MacDonald Inc. v. Canada (Attorney
General) (1994), 111 D.L.R. (4th) 385, [1994] 1 S.C.R. 311, 1994 CarswellQue 120 (S.C.C).
For example, the court has the discretion to appointa receiver in a mortgage action where the mortgagor
fails to manage the buildings properly and make repairs: Alpha Investments & Agencies Ltd. v. Maritime
Life Assurance Company (1978),23 N.B.R. (2d) 261, 1978 CarswellNB 96 (N.B. C.A.); J. P. Capital
Corp. (Trustee of) v. Perez (1996), 38 C.B.R. (3d) 301, 1996 CarswellOnt 430 (Ont. Gen. Div.);
Farallon Investments Ltd. v. Bruce Pallet Fruit Farms Ltd., 1992 CarswellOnt 4933, 31 A.C.W.S.
(3d) 1283 (Ont. Gen. Div.).

See also McLennan Ross v. Paramount Life Ins. Co. (1986), 44 Alta. L.R. (2d) 375, 63 C.B.R.
(N.S.) 265, 1986 CarswellAlta 448 (Alta. Q.B.). When a mortgagee applies for a court appointment,
the order does not create any new rights; it only protects existing rights. In this case, the court held
that the receiver is entitled to collect rent arrears after the appointment, but the receiver cannot collect
rent already collected by the mortgagor.

See also Standard Trust Co. v. Pendygrasse Hldg. Ltd. (1988), 71 C.B.R. (N.S.) 65, 1988
CarswellSask 27 (Sask. Q.B.) where the court, in referring to many of these factors, refused the
appointment on the basis that the mortgagee already had significant control over the management
board of a condominium complex and, therefore, its security was not in danger.

See also Confederation Life Insurance Co. v. Double Y Holdings Inc., [1991] O.J. No. 2613,
1991 CarswellOnt 1511 (Ont. Gen. Div.), where the court, in referring to many of these factors,
appointed a receiver to complete a large construction project of an office building and to lease out
space. Here, the debtor had no substantial equity in the project, its loans were in default and they had
matured.

See also Bank of N.S. v. Marbeck Well Servicing Ltd.; Bank of N.S. v. Becker (1986), 43 Alta.
L.R. (2d) 453 (M.C.) (headnote only).

See also Yukon v. B.Y.G. Natural Resources Inc. (2007), 31 C.B.R. (5th) 100, 2007 YKSC 2
(CanLlII), 2007 CarswellYukon 1 (Y.T. S.C.) where the court concluded that an interim receiver was
needed where there were dangerous and unsafe conditions in a mine site that had been abandoned.

If the property is not in peril or the creditor is unable to demonstrate that, the court will not
appoint a receiver: Tim v. Lai and Harry Invis. Ltd. (1984), 53 C.B.R. (N.S.) 80, 1984 CarswellBC
575, 1984 CanLl1l 446 (B.C. S.C.).

Instead of appointing a receiver, the security holder can request an injunction and a preservation
order against the debtor pending a declaration that the security holder is entitled to enforce its security.
Where this clause is present, the extraordinary nature of the remedy is less essential as a determining
factor: Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274, 1996
CarswellOnt 2328, 1996 CanLII 8258 (Ont. Gen. Div. [Commercial List]); Maple Trade Finance Inc.
v. CY Oriental Holdings Ltd. (2009), 60 C.B.R. (5th) 142, 2009 BCSC 1527 (CanLII), 2009
CarswellBC 2982 (B.C. S.C.); Textron Financial Canada Ltd. v. Chetwynd Motels Ltd. (2010), 67
C.B.R. (5th) 97,2010 BCSC 477 (CanLlI), 2010 CarswellBC 855 (B.C. S.C. [In Chambers]).
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(9)  the enforcement of rights under a security instrument where the security holder
encounters or expects to encounter difficulty with the debtor and others;

(10) that the appointment of a receiver is extraordinary relief which should be
granted cautiously and sparingly;¥

(11)  whether a court appointment is necessary to enable a private receiver to carry
out its duties more efficiently;®

(12)  the effect of the order on the parties. If a receiver is appointed, its effect may
be devastating upon the parties and their business and, where the business has
to be sold, the appointment of a receiver may have a detrimental effect upon
the price;®!

(13) the conduct of the parties;?

(14)  the length of time that a receiver may be in place. Usually, areceiver appointed
by the court remains in place until after judgment and realization of assets.
This could last several years depending upon the nature of the business. How-
ever, where a claimant moves for an order appointing a receiver for a short

See also Bank of Montreal v. Carnival National Leasing Ltd., 2011 CarswellOnt 896, 2011
ONSC 1007 (CanLlII) (Ont. S.C.1.).

See also below in text (10) extraordinary relief.

See also Confederation Trust Co. v. Dentbram Developments Ltd., [1992] O.J. No. 3870, 1992
CarswellOnt 474 (Ont. Gen. Div.).

58 STN Labs Inc. v. Saffron Rouge Inc. (2010), 68 C.B.R. (5th) 287, 2010 ONSC 3042 (CanLll), 2010
CarswellOnt 3588 (Ont. S.C.J.); Uvalde Investment Co. v. 754223 Ontario Lid. (1997),45 C.B.R.(3d)
315, 1997 CarswellOnt 365 (Ont. Gen. Div.).

59 Canadian Imperial Bank of Commerce v. Jack, 1990 CarswellOnt 3055, [1990] O.J. No. 670, 20
A.C.W.S. (3d) 416 (Ont. Gen. Div.) referring to Fisher Investments Ltd. et al. v. Nusbaum (1988), 71
C.B.R. (N.S.) 185, 1988 CarswellOnt 180 (Ont. H.C.). While the remedy is extraordinary, the fact
that a creditor has the right to appoint a receiver by instrument under its security makes the “extraor-
dinary” nature of the remedy less essential in the consideration: Bank of Nova Scotia v. Freure Village
on Clair Creek (1996), 40 C.B.R. (3d) 274, 1996 CarswellOnt 2328, 1996 CanLII 8258 (Ont. Gen.
Div. [Commercial List]).

See also Royal Bank of Canada v. Chongsim Investments Ltd. (1997), 32 O.R. (3d) 565, 46
C.B.R. (3d) 267, 1997 CarswellOnt 988 (Ont. Gen. Div.).

See also O.W. Waste Inc. v. EX-L Sweeping & Fi lushing Ltd., [2003] O.J. No. 3766, 2003 CanLII
34187, 2003 CarswellOnt 3598 (Ont. S.C.J.), appeal dismissed 2004 CarswellOnt 810 (Ont. C.A.);
WestLB AG, Toronto Branch v. Rosseau Resort Developments Inc. (2009), 59 C.B.R. (5th) 303, 2009
CanLII 55120 (Ont. S.C.J. [Commercial List]).

60 Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274, 1996 CanLII 8258
(Ont. Gen. Div. [Commercial List]); referred to in Textron Financial Canada Ltd. v. Beta Ltée/Beta
Brands Ltd. (2007), 27 C.B.R. (5th) 1,2007 CanLlII 297 (Ont. S.C.1.); and followed in GE Commercial
Distribution Finance Canada v. Sandy Cove Marine Co., 2011 ONSC 3851 (CanLlII) (Ont. S.C.J.).

61 Fisher Investments Ltd. et al. v. Nushaum (1988), 71 C.B.R. (N.S.) 185, 1988 CarswellOnt 180 (Ont.
H.C.). In this case, the court was also concerned about the receiver’s capabilities as the proposed
receiver lacked experience in operating a nursing home. See also Royal Bank of Canada v. Chongsim
Investments Ltd. (1997), 32 O.R. (3d) 565, 46 C.B.R. (3d) 267, 1997 CarswellOnt 988 (Ont. Gen.
Div.).

62 Royal Bank of Canada v. Chongsim Investments Ltd. (1997), 32 O.R, (3d) 565, 46 C.B.R. (3d) 267,
1997 CarswellOnt 988 (Ont. Gen. Div.) where the court in rejecting the appointment reviewed the
effect of the order on the parties as well as their conduct.
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period, say six weeks, the court is reluctant to make such an appointment as
it has devastating effects on the parties;®

(15) costs to the parties;

(16) the likelihood of maximizing the return to the parties;

(17) facilitating the duties of the receiver;* and

(18) the secured creditor’s good faith, commercial reasonableness of the proposed
appointment and any questions of equity.®*

In many cases, a security holder whose instrument charges all or substantially
all of the debtor’s property provides for a court-appointed receivership if the debtor
is in default and fails to pay following a demand for payment.®® Prima facie, the
security holder is entitled to enforce its security by applying for a court-appointed
receiver and manager.
creditor nor a secured creditor, the court will be more cautious in reviewing the
factors listed above as they may not readily apply. As has been pointed out in case
law, the appointment of a receiver is intrusive and can have disastrous effects on the
debtor. The creditor must show that there is a serious issue to be tried, that irreparable
harm will occur if an appointment is not made, and that the balance of convenience
must be in the creditor’s favour. In effect, the court focuses on the test set out in
RJR-MacDonald Inc. v. Canada (Attorney General)."

63 In Ontario, the security holder seldom obtains judgment before the receiver sells the debtor’s business.
But see First Pacific Credit Union v. Grimwood Sports Inc. (1984), 59 B.C.L.R. 145,56 C.B.R.(N.S.)
7, 16 D.L.R. (4th) 181 (B.C. C.A.) where the court commented about the creditor first obtaining
judgment before it could sell.

64 Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274, 1996 CarswellOnt
2328, 1996 CanLII 8258 (Ont. Gen. Div. [Commercial List]) where the court reviewed many of the
above circumstances. In this case, the debtor had been attempting to re-finance real properties for one
and a half years and was at odds with the security holder as to marketing them. In postponing the
appointment for a short time to give the debtor a further opportunity to re-finance, the court concluded
that a court-appointed receiver could resolve that impasse.

65 Priority I Security Inc. v. Phasys Ltd. (2006),9 P.P.S.A.C. (3d) 203,22 C.B.R. (5th) 258, 2006 ABQB
332 (CanLlIl) (Alta. Q.B.).

66 The above passage as it was written in the first edition was cited in Citibank Can. v. Calgary Auto
Centre (1989), 75 C.B.R. (N.S.) 74, 1989 CarswellAlta 343, 1989 CanLlII 3440 (Alta. Q.B.).

See Royal Bank v. Brodak Construction Services Inc. (2002), 34 C.B.R. (4th) 107, 2002
CarswellOnt 1774, 2002 CanL11 49590 (Ont. S.C.J. [Commercial List]) referring to Swiss Bank Corp.
(Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49, 1995 CarswellOnt 39 (Ont. Gen. Div.
[Commercial List]).

67 [1994]1S.C.R.311, 111 D.L.R. (4th) 385, 1994 CanLII 117 (S.C.C.). In Anderson v. Hunking, 2010
ONSC 4008 (CanLII), 2010 CarswellOnt 5191 (Ont. S.C.J.), the Ontario court summarized the factors
in dismissing an application for the appointment of a receiver where the creditors were neither judgment
creditors nor secured creditors at paras. 15 and 16:

“[15] Section 101 of the Courts of Justice Act provides that the court may appoint a receiver by
interlocutory order ‘where it appears to a judge of the court to be just or convenient to do so.”
The following principles govern motions of this kind:

(a) the appointment of a receiver to preserve assets for the purposes of execution is
extraordinary relief, which prejudges the conduct of a litigant, and should be granted
sparingly: Fisher Investments Ltd. v. Nusbaum (1988),31 C.P.C. (2d) 158,


tibennett
Rectangle


160 BENNETT ON RECEIVERSHIPS

If the security holder held a real property mortgage, the former common law

(N.S.) 185 (Ont. H.C.);

(b) the appointment of a receiver for this purpose is effectively execution before judgment
and to justify the appointment there must be strong evidence that the plaintiff’s right
to recovery is in serious jeopardy: Ryder Truck Rental Canada Ltd. v. 568907 Ontario
Ltd. (Trustee of) (1987), 16 C.P.C. (2d) 130, [1987] O.J. No. 2315 (H.C.);

(c) the appointment of a receiver is very intrusive and should only be used sparingly, with
due consideration for the effect on the parties as well as consideration of the conduct
of the parties: /468121 Ontario Limited v. 663789 Ontario Ltd., 2008 CanLIl 66137
(ONS.C.), [2008] O.J. No. 5090, 2008 CanLII 66137 (S.C.1.), referring to Royal Bank
v. Chongsim Investments Ltd. 1997 CanLIl 12112 (ON S.C.), (1997), 32 O.R. (3d)
565, [1997] O.J. No. 1391 (Gen. Div.);

(d) in deciding whether to appoint a receiver, the court must have regard to all the
circumstances, but in particular the nature of the property and the rights and interests
of all parties in relation thereto: Bank of Nova Scotia v. Freure Village of Clair Creek
1996 CanLlII 8258 (ON S.C.), (1996), 40 C.B.R. (3d) 274, 1996 CanLII 8258 (Ont.
S.ClL);

(e) the test for the appointment of an interlocutory receiver is comparable to the test for
interlocutory injunctive relief, as set out in RJR-MacDonald Inc. v. Canada (Attorney
General), 1994 CanLIl 117 (S.C.C.), [1994] I S.C.R. 311 at paras. 47-48, 62-64, 111
D.L.R. (4th) 385;

@)

(i)

(iii)

a preliminary assessment must be made of the merits of the case to ensure that
there is a serious issue to be tried;

it must be determined that the moving party would suffer ‘irreparable harm’ if
the motion is refused, and ‘irreparable’ refers to the nature of the harm suffered
rather than its magnitude — evidence of irreparable harm must be clear and not
speculative: Syntex Inc. v. Novopharm Lid. (1991), 36 C.P.R. (3d) 129, [1991]
F.CJ. No.424 (C.A));

an assessment must be made to determine which of the parties would suffer
greater harm from the granting or refusal of the remedy pending a decision on
the merits — that is, the ‘balance of convenience’ See 1754765 Ontario Inc. v.
2069380 Ontario Inc. 2008 CanLII 67403 (ON S.C.), (2008), 49 C.B.R. (5th)
214 at paras. 7 and 11, [2008] O.J. No. 5172 (S.C.);

(f) where the plaintiff’s claim is based in fraud, a strong case of fraud, coupled with
evidence that the plaintiff’s right of recovery is in serious jeopardy, will support the
appointment of a receiver of the defendants’ assets: Loblaw Brands Ltd. v. Thornton
(2009), 78 C.P.C. (6th) 189, [2009] O.J. No. 1228 (S.C.1.).

[16] The appointment of a receiver for the purposes of preserving the defendant’s assets as
security for a potential judgment in favour of the plaintiff is, like a Mareva injunction, an
exception to the general principle that our courts do not grant execution before judgment. As
Salhany L.J.S.C. observed in Ryder Truck Rental Canada Ltd. v. 568907 Ontario Ltd. (Trustee
of), above, at para. 6:

[Tlhere is always a risk that a judgment may never be satisfied. It can also probably
be said that whenever A claims money from B, it is ‘just’ or ‘convenient’ or both
that a receiver be appointed or an interlocutory injunction be issued restraining the
debtor from dealing with his assets. The Courts, however, have never been prepared
to grant to a creditor such extraordinary relief, which is, in effect, an execution before
judgment unless there is strong evidence the creditor’s right to recovery is in serious
jeopardy. . . . [referring also to Chitel v. Rothbart (1982), 39 O.R. (2d) 513 at 533,
30C.P.C.205(C.A)

Followed in Schembri v. Way (2010), 76 B.L.R. (4th) 147, 2010 ONSC 5176 (CanLlIl), 2010
CarswellOnt 8675 (Ont. S.C.).) and General Electric Canada Real Estate Financing Holding Co. v.
Liberty Assisted Living Inc., 2011 ONSC 4136 (CanLll), 2011 CarswellOnt 5867 (Ont. S.C.J.).
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provided that the legal mortgagee could apply for a court-appointed receiver. Sub-
sequent mortgagees had equitable charges that only Courts of Chancery could en-
force. With the merging of the English courts in 1873 and those of the Province of
Ontario in 1881, the court permitted a subsequent mortgagee to enforce its security
subject to the rights of and without prejudice to the prior security holder who might
initiate the appointment of its own receiver. There is now no prohibition against
subsequent security holders from invoking the jurisdiction of the court to appoint a
receiver.

The purpose of a court appointment 1s to preserve and protect the depror s
property pending judgment between the parties and, after judgment, to enable the
judgment creditor to collect in situations where there are legal impediments in en-
forcing judgment. In exercising the jurisdiction, the court reviews the need for ju-
dicial intervention of an extraordinary remedy or the risk to the security holder or
to general creditors. If there is no need or purpose of a court appointment to collect
a debt, then there may be need to preserve and protect the debtor’s property pending
a change of management without a sale. From the point of view of all stakeholders
in a receivership, the court becomes the supervisor to the determination of priorities
of creditors, to the realization of the assets either as a whole or piecemeal if necessary
and, ultimately, to the distribution to the creditors. In short,%®

The purpose of a general receivership is to enhance and facilitate the preservation and realization
of the assets for the benefit of all the creditors, including secured creditors. . ., The debtor’s property
comes under the administration and supervision of the court, through the receiver and manager,
which is the agent of the court and not of the creditors at whose instance it is appointed. This being
the case, the integrity of the receivership process requires that the court perform its role as supervisor
in connection with what happens to the property that comes under its administration.

If the security holder has the right under an instrument to appoint a receiver,
there is no apparent need for the court to exercise its jurisdiction under the general
court legislation. However, if the debtor’s property is at risk, if the security instru-
ment does not contain adequate powers for the receiver, if the security holder or its
privately appointed receiver is having difficulty in enforcing its security against the
debtor or in dealing with competing claims, or if the security holder has intentions
of purchasing the debtor’s business in a public sale,* then the court will intervene
and appoint a receiver. However, in Macotta Co. of Canada v. Condor Metal Fab-
ricators Lid. et al.]”® the Alberta Queen’s Bench criticized the practice of lenders
applying to the court to confirm the appointment of a privately appointed receiver
when it was unnecessary:

One can speculate that the real purpose of such an application is to clothe the appointed receiver
with the authority of the court, which may tend to dissuade other creditors and dispossessed debtors
from looking too deeply into the actions of debenture holders.

68 Hamilton Wentworth Credir Union Ltd. (Liquidator of) v. Courtcliffe Parks Ltd. (1995), 23 O.R. (3d)
781, 32 C.B.R. (3d) 303, 1995 CarswellOnt 374 (Ont. Gen. Div. [Commercial List]).

69 Great Atlantic & Pacific Co. of Canada v. 1167970 Ontario Inc. (2002), 37 C.B.R. (4th) 277, 2002
CarswellOnt 3198, 2002 CanLII 12215 (Ont. S.C.J. [Commercial List]).

70 (1979), 35 C.B.R. (N.S.) 144 at p. 148, 1979 CarswellAlta 178 (Alta. Q.B.).
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Gerald Murphy and Gerald Murphy
in his capacity as Trustee
of the Gerald Murphy’s Children’s
Parallel Life Interest Settlement Trust
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Margaret Cahill, Christopher Cabhill,
1248429 Alberta Ltd., 554168 Alberta Ltd.,
1247738 Alberta Ltd., and Canadian
Consolidated Salvage Ltd.

Respondents

Memorandum of Decision
of the
Honourable Madam Justice J.B. Veit

Summary

[1] Since 2006, Gerald Murphy has provided all of the capital funding, amounting to
millions of dollars, for the CCS group of companies. In this interlocutory application, relying on
s. 242(3) of Alberta’s Business Corporations Act and on s. 13(2) of the Judicature Act, Mr.
Murphy asks for the appointment of a receiver-manager on an interim basis based on evidence of
what he describes as mismanagement of the companies by the respondent Margaret Cahill, Mr.
Murphy’s sister. The mismanagement complained of is extensive, relating both to relatively

2013 ABQB 335 (CanLll)
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large matters - such as the funding by the companies of residences that were then put into Ms.
Cahill’s name - and to small ones - such as Ms. Cahill’s authorization of the purchase of baby
clothes for the new-born children of two employees. There is abundant evidence that Mr.
Murphy’s serious complaints about management raise serious issues to be tried.

[2] In the originating application which commenced these proceedings, in addition to the
appointment of a receiver-manager, Mr. Murphy also asks for rectification of the share register
and corporate documents and for related relief.

[3] The respondent Cahills have complaints relating to Mr. Murphy: they assert that Mr.
Murphy has failed to recognize their equity interest in the companies and Ms. Cahill’s right to
manage the companies, including her right to authorize payment to others, including her adult
son, for work done on behalf of the companies. The evidence on which the Cabhills rely consists
of corporate documents which appear to have been executed by Mr. Murphy, and which state on
their face that, despite his sole funding of the companies, Mr. Murphy only has a 50% voting
position with respect to the operation of, and an 80% equity stake in, the companies. In addition,
according to the Unanimous Shareholders’ Agreement, also apparently executed by Mr. Murphy,
internecine corporate disputes must be arbitrated. There is abundant evidence that the Cahills’
complaints raise serious issues to be tried.

[4] The application for an interim receiver-manager is denied.

[5] The court is entitled, in assessing the application, to consider the hearsay information
contained in the Inspector’s Third Report. However, in the circumstances of this case, the court
does not attach any weight to that hearsay evidence.

[6] The applicants cite Margaret Cahill in contempt for having, in the face of the court’s
sealing order, provided a copy of the Inspector’s Third Report to a non-party, Chris Cahill Jr.,
who was the focus of much of the information contained in the Third Report. In the
circumstances here, the sealing order was not sufficiently clear and unequivocal so as to
constitute an adequate basis for contempt proceedings.

[7] An interlocutory application for the appointment of a receiver-manager of a corporation
pursuant either to the oppression provisions of business corporations legislation, such as
Alberta’s Business Corporations Act, or to the general equitable jurisdiction of a court, such as
under Alberta’s Judicature Act, (brought by a person other than a security holder who is the
beneficiary of an instrument which authorizes the appointment of a receiver on the default of the
creditor company), is an application for an extraordinary remedy which should only be granted
cautiously and sparingly. Generally, the applicant for such a remedy must satisfy the so-called
“tripartite test” for obtaining an interlocutory injunction: the applicant must establish that there is
a serious issue to be tried, that it will suffer irreparable damage if the relief is not granted, and
that the balance of convenience favours the granting of the relief.

[8] Moreover, the test itself must be interpreted within the court’s equitable jurisdiction.
One effect of the equitable character of the relief is that the granting of this exceptional relief is

2013 ABQB 335 (CanLll)
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discretionary. Another is that general equitable principles infuse the court’s assessment of the
positions of the parties on such an application, especially with respect to the balancing of
convenience; as one example of the overarching effect of equitable principles in this context, the
dictates of fairness may exceptionally be so overwhelming that interim relief is justified even
where one or more branches of the tripartite test have not been met.

[9] It can be misleading to express the appropriate test as consisting merely of a requirement
that the applicant has established a strong prima facie case of oppression. In any event, even if
the test could be formulated in that way, the applicant has not satisfied that test.

[10] Dealing then with the test as elaborated in the case law, as is agreed by the parties, the
first branch of the tripartite test has been met: clearly there are serious issues to be tried.

[11] However, in relation to the second branch of the test, Gerald Murphy has not established
that he, or the Trust, will suffer irreparable harm if the relief is not granted. There is no need for
immediate corporate action; as the Inspector observes, nothing much will change in the
companies’ outlook within the next several months. There is no important corporate issue that
must be addressed in the near future. Also, the lowest appraisal of the current market value of the
real property owned by the CCS companies establishes that the current value of those properties
significantly exceeds the original investment. If Ms. Cahill has been responsible for financial
losses suffered by the companies, her apparent equity interest in the companies appears to be
adequate to compensate the Trust for such losses.

[12] Nor, with respect to the third branch of the test, has Mr. Murphy been able to establish
that the balance of convenience favours the appointment of an interim receiver-manager. The
evidence on this application is that Mr. Murphy has considerable financial resources whereas the
financial resources of the respondent Cahills are tied to their employment at, and apparent equity
position in, the companies. The granting of interim relief which deals with Mr. Murphy’s
concerns but not those of the Cahills and which virtually cuts off the financial ability of the
Cahills to advance their apparently legitimate interests would create an inappropriate balance in
favour of Mr. Murphy.

[13] In considering the equities of the overall application, Mr. Murphy has not established
that this is a situation where the dictates of fairness are so overwhelming that they justify the
appointment of a receiver-manager. Mr. Murphy’s legitimate expectations do not justify the
appointment of a receiver-manager on an interim basis: there has been no material change of
management style of the CCS group since Mr. Murphy acquired the companies and put Ms.
Cahill in charge of the day to day operations of the companies. Furthermore, the appointment of
an interim receiver-manager would presume that Mr. Murphy’s position with respect to the
corporate structure is correct and that he is therefore entitled to present this application.
However, the only evidence on this application with respect to the corporate structure consists of
documents apparently executed by Mr. Murphy which require him to go to arbitration to solve
management disputes rather than to invoke the assistance of courts. Also, in light of the
Inspector’s opinion about the current status of the companies, it is obvious that the appointment
of an interim receiver-manager would not deal effectively with the real problems facing this

2013 ABQB 335 (CanLll)
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group of companies. Also, the appointment of an interim receiver-manager would give Mr.
Murphy the relief which he requests without addressing the fundamental issue of corporate
structure.

[14] Lastly, the biggest hurdle which Mr. Murphy faces in obtaining this relief on an interim
basis is his acknowledgement that he would be prepared for a final hearing on the merits of his
oppression application within months, a timing estimate with which the respondents agree. In
such a situation, especially where the consequences of the appointment of a receiver-manager
would be so dire from the respondents’ perspective, there can be no justification for proceeding
with an interlocutory remedy without a full hearing on contested evidence when a full hearing
can finally resolve the crucial factual disputes between the parties.
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Perez (1996), 38 C.B.R. (3d) 301 (Ont. Gen. Div.); Farallon Investments Ltd. v. Bruce Pallett
Fruit Farms Ltd. (1992), 31 A.C.W.S. (3d) 1283 (Ont. Gen. Div.); Weaver v. Cahill, 2011
ABCA 290; R. v. Cahill, 2006 ABCA 119.

[16] By the Respondent, Margaret Cahill: Paragon Capital Corporation Ltd. v. Merchants
& Traders Company, 2002 ABQB 430; Bennett on Receiverships, Second Edition, pages
130-132; Bennett on Receiverships, Second Edition, pages 138-140; MTM Commercial Trust v.
Statesman Riverside Quays Ltd. (2010) ABQB 647; Murphy Oil Co. v. Predator Corp. (2003)
7 Alta LR (4th) 369; Spartan Drilling Ltd. v. Snowhawk Energy Inc. (1986) 46 Alta LR (2d)
67; Kumra v. Luthra, [2010] A.J. No. 1581 (Q.B.); Citibank Canada v. Calgary Auto Centre,
[1989] A.J. No. 347 (Q.B.); Alberta Health Services v. Networc Health Inc., [2010] A.J. No.
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627 (Q.B.); BG International Ltd. v. Canadian Superior Energy Inc., 2009 ABCA 127, 2009
CarswellAlta 469 (para 18); MTM Commercial Trust v. Statesman Riverside Quays Ltd.,
[2010] A.J. No. 1189; BG International Ltd. v. Canadian Superior Energy Inc., [2009] A.J.
No. 358, 2009 CarswellAlta 469 (Alta. CA) at paras. 16 & 17; BG International Ltd. v.
Canadian Superior Energy Inc., [unreported, February 9, 2009] (Alta. Q.B.) para 9; RJR-
MacDonald Inc. v. Canada (Attorney General), [1994]1 S.C.R. 311 at paras. 47-48, 62-

64, 111 D.L.R. (4th) 385; Goebel v. Edmonton (City), [2004] A.J. No. 193 (CA); Monco
Holdings Ltd. v. B.A.T. Development Ltd., [2005] A.J. No. 1218 (Q.B.); Lindsay Estate v.
Strategic Metals Corp., [2008] A.J. No. 1076 (Q.B.); Principal Group Ltd. (Trustee of) v
Principal Savings & Trust Co. (1993) 11 Alta. L.R. (3d) 222 (Q.B.).

[17] By the Respondent, Christopher Cahill (Sr.): BG International Ltd. v. Canadian
Superior Energy Inc., 2009 ABCA 127; RJR- MacDonald Inc. v. Canada (Attorney General),
[1994]1 S.C.R. 311.

[18] By the Inspector: Envirodrive Inc. V 836442 Alberta Ltd. 2005 ABQB 446.
Consolidated Enfield Corp. v Blair 1995 CarswellOnt 1067 (Div. Ct.); Catalyst Fund General
Partner 1 Inc. v Hollinger Inc. 2005 CarswellOnt 2193 (Sup. Ct. of J.)

[19] By the court: Leggat v Jennings 2013 ONSC 903; Nicolas c. Perrier 2012 QCCA 99;
176283 Canada Inc. c. St-Germain 2011 QCCA 608; Cassels, Brock & Blackwell LLP v
1578838 Ontario Inc. 2013 ONSC 4194; F. Bennett, Bennett on Receiverships, 3" ed., 2011,
Carswell

Appendix A: Sections 242 and 243 of Alberta’s Business Corporations Act
Section 13(2) of Alberta’s Judicature Act

1. Background
a) Factual

[20] In March, 2012, under the authority of ss. 242 and 244 of Alberta’s Business
Corporations Act and s. 13 of Alberta’s Judicature Act, and claiming oppression, Gerald Murphy
brought an originating application in his personal capacity and in his capacity as trustee of the
Gerald Murphy’s Children’s Parallel Life Interest Settlement Trust, hereafter “the Trust”, to
appoint a receiver-manager of the CCS Group of companies, to rectify the registers and records
of the CCS Group to reflect that Murphy is the sole shareholder of the CCS Group, and to
compensate himself for loss caused by the oppressive conduct of the respondents. This special
chambers application is for the appointment of an interlocutory receiver-manager in these
proceedings.

[21] Between 2006 and 2008 the Trust invested between $9 and $16 million dollars in an
Alberta group of companies, the CCS Group. The exact amount of the investment is known to
the parties but is not repeated here because of privacy issues relating to the potential marketing of
the properties. The money invested in the CCS Group was part of the proceeds of the sale by
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Gerald Murphy of his interest in a family-run salvage business in Ireland. Gerald Murphy is the
sole funder of the Trust and the Trust is essentially the sole capital funder of the CCS Group.

[22] Margaret Cahill, Gerald Murphy’s older sister, had emigrated to Canada with her family
in the late 1970s. In 2006, she had no experience in the management of a junk yard or a salvage
yard, and, indeed, no experience in the management of a large commercial enterprise. She is,
nevertheless a woman of ability, having trained as a nurse.

[23] Margaret Cahill’s husband, Christopher Cahill Sr., read law at Trinity in Dublin.
However, there is no evidence that he was ever admitted to the practice of law either in Ireland or
in Canada.

[24]  Although Gerald Murphy, or his representatives and agents, has visited the Edmonton
business on a few occasions, Gerald Murphy continues to reside in Ireland.

[25] In 2006, Gerald Murphy, an adult person with no disabilities, executed documents which
established a share structure in the CCS Group in which Margaret Cahill, Gerald’s sister, and
Christopher Cahill Sr., Margaret’s husband, each owned 10% of the equity shares and the Trust
owned the remaining 80% equity shares, but Margaret and Gerald together owned 50% of the
voting shares and the Trust owned the remaining 50%. Amongst the various documents Mr.
Murphy executed when the company structure was set up was a Unanimous Shareholders
Agreement which, among other terms, required the parties to arbitrate disputes:

8.02 Arbitration

If at any time during the continuance of the Corporation or after the dissolution or
termination thereof, any dispute, difference or question shall arise between the
Shareholders touching the Corporation, or the amounts or transactions thereof, or the
dissolution or winding up thereof, or the construction, meaning or effect of these presents
or anything herein contained, or the rights or liabilities of the parties under this
agreement or otherwise in relation to the premises, then every such dispute, difference or
disagreement shall be referred to a single arbitrator, if the parties agree upon one, but
should the parties be unable to agree upon the identity of such single arbitrator, then each
such dispute, difference or disagreement shall be referred to a single arbitrator, to be
appointed by a Judge of the Court of Queen’s Bench of the Province of Alberta pursuant
to The Arbitration Act of Alberta and every award or determination thereof shall be final
and binding. Any arbitrator under this clause shall not be bound by legal precedent, nor
by the rules of evidence or procedure. He shall be bound to impose the solution which is
most equitable, having regard to the terms hereof, under the circumstances, and every
award or determination so imposed shall be final and binding.

[26]  Gerald Murphy swears that he did not read any of the documents he signed, that he was
not aware of their contents, and that in signing every document that was put before him he was
relying on his lawyers and on his brother-in-law, Christopher Cahill Sr. - as a person who had
represented to him that he was a practising lawyer, as a fellow trustee of the Trust, and as a
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member of the family. Mr. Murphy maintains that the documents were not explained to him by
his then law firm, that he did not retain copies of the documents that he signed and that he never
received the advice of the Trust’s Irish lawyers with respect to those documents. Because he
asserts that the USA is not binding on him, he has declined to access the arbitration provisions of
the USA to resolve any corporate disputes he had with the Cahills.

[27]  Mr. Murphy swears that he first became aware of the share structure in the CCS Group in
2008. In that year, his relationship with his sister changed from one of trust to one of
contestation. For example, in the original corporate records, Mr. Murphy agreed to dispense with
an auditor and with an annual meeting and also waived receipt of financial statements; by 2008,
Mr. Murphy was demanding financial disclosure. Mr. Murphy initiated proceedings with respect
to the share structure of the Group in 2010; he asserts that the period between 2008 and 2010 was
taken up with settlement negotiations between himself and the Cabhills.

[28]  After the relationship with his sister became acrimonious, the CCS Group received an
unsolicited offer to purchase one of the three groups of real properties owned by them. The
amount of the offer was for one property and, had the offer been accepted, it would have
equalled more than half of the total amount of money invested by Mr. Murphy in the companies.
Mr. Murphy refused to accept the offer.

[29] 1In 2011, the parties agreed to the appointment of Deloitte, as a consultant to Mr. Murphy,
and became vested with the role of making inquiries into various matters relating to the
companies. The type of information requested by Deloitte included financial statements, real
estate appraisals, corporate income tax returns, general ledgers, HR information about
management and employees, inventory, insurance coverage, management fees, etc. From the
beginning, there were difficulties in obtaining the requested information. For example, as a
result of water damage to the premises in February 2011, it was not possible for Deloitte to
actually work at the premises occupied by the companies. Deloitte eventually reported that it
had not been able to obtain all of the information which it had requested.

[30] In August, 2012, Mr. Murphy asked the court for additional relief, including the
appointment of an interim receiver-manager. Although that relief was denied, the court did
appoint an Inspector, BDO Canada Ltd., whose task was defined, in general terms, as reviewing
and assessing the CCS companies’ current and historical financial position and historical
operating results; reviewing and assessing the group’s accounting and control procedures with
respect to accounts receivable, accounts payable, inventory, and in general; and, attempting to
address the questions and issues arising from the Deloitte report. One of the terms appointing the
Inspector provided that the Inspector’s reports would be sealed. The Inspector’s First Report was
presented to the Court on November 22, 2012. That report stated that, despite often repeated
requests for information, the information had “generally been slow in delivery, and a significant
amount of information remains outstanding as at the Cut-Off Date”: para. 11. The report also
continues, in para. 12, however, that “there does appear to be some merit to the concerns raised
by the Management of the CCS Group”; those concerns were identified by the management as:
shortage of staff, limited knowledge/expertise in the area of accounting; the use of an external
accounting firm for some aspects of the information requested, including compilation of
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financial statements and preparation of tax returns; pressures on existing personnel to comply
with information requests in relation to the ongoing legal dispute; a power outage in the week of
October 9, 2012 which caused the group’s computer network to crash and delayed matters for
approximately one week; and, the demands of ongoing management. In addition, the Inspector
fairly observed that, despite requests made by it to Deloitte to obtain from Deloitte the
information which it had already received from the management of the companies, the Inspector
only received the information from Deloitte on October 10, 2012. The Inspector was ‘“‘hesitant to
try and continue the review without first having access to, and reviewing the information
previously provided to Deloitte”. Nevertheless, the Inspector attempted to retrieve information
from the management of the group which it had previously provided to Deloitte; this “required a
tremendous amount of time and effort by both the Inspector and the CCS Group”: para. 13. Nor
surprisingly, the CCS Group was “not pleased with the Inspector’s numerous requests to provide
information that they indicated had been provided previously.”: para. 14. As a result of these
experiences, the Inspector instituted a “Cut-Off Date” of October 23, 2012. Its First Report was
based on information received from the CCS Group up to and including the Cut-Off Date.

[31] OnJanuary 31, 2013, this court granted an order that required the Inspector to provide
the CCS Group by February 4, 2013 with a comprehensive written list of outstanding issues from
the Inspector’s own work and from the work undertaken by Deloitte; that authorized the
Inspector to attend the Group’s premises on February 5, 2012 to attempt completion of the
outstanding internal control testing and documentation referred to in the First Report, and that
required the CCS Group to provide responses to the Inspector by February 14, 2013. In the
event, the Inspector granted some short extension to the time allowed to the CCS Group to
answer the Inspector’s queries. In its Second Report, tendered on March 8, 2013, the Inspector
commented:

20. Generally speaking, despite the efforts of the CCS Group, and the extension of time
granted by the Inspector, there still remains a significant amount of information
outstanding and questions to be addressed/resolved as of February 19, 2013, (hereinafter
referred to as the “Second Cut-Off Date”). Furthermore, the information supplied by the
CCS Group up to the Second cut-Off Date as not materially altered the information
previously reported to the Court by the Inspector to date.

[32] The Second Report states that the bulk of the information requested in the Deloitte Report
has been provided: see para. 36.

[33] At paras. 22 and 23 of the Second Report, copies of which are in the hands of each of the
parties, the Inspector sets out three key facts and an opinion with respect to the issues which it
was asked to address. Because of privacy concerns relating to the market position of the
companies, the court will not reproduce the Inspector’s identification of key facts or its opinion.
However, it is crucial to note that the Inspector identifies systemic problems rather than
problems attributable solely to Margaret Cahill. Indeed, Margaret Cahill is not in a position to
unilaterally remedy the problems identified by the Inspector. On the contrary, one of the main
problems identified by the Inspector is a problem to which Margaret Cahill proposed a solution
some time ago, but which Gerald Murphy declined to accept.
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[34]  The Inspector’s Concluding Comments in the Second Report include the following:

Notwithstanding the significant volume of information that remains outstanding as at the
Second Cut-Off Date, at this stage in the proceedings, the Inspector feels that continued
work and expense under its current mandate will not result in any additional benefit to
the Court or the Parties as it is clear that . . . . ..

[35] For the privacy reasons mentioned earlier, the court does not reproduce all of the
Inspector’s Comments. Nonetheless, it is clear that one of the problems identified by the
Inspector is the significant weakness in the Companies’ internal controls. The cause of that
weakness is not spelled out and is not attributed to delinquency on the part of Margaret Cabhill.

[36] In addition to the current proceedings, there has been parallel litigation involving the
same parties involving, on the one hand, an apartment building in Edmonton, and, on the other,
debt actions alleging a failure of the CCS Group to repay a debt owing to the Trust. In July 2012,
Mr. Murphy made a first receivership application, which was dismissed: see 2012 ABQB 446.
The existence of parallel proceedings can legitimately be taken into account when assessing the
ability of the respondents to answer requests for information from Mr. Murphy at the same time
as it was defending other lawsuits.

b) Legislative

[37] The oppression provisions of the Business Corporations Act and the authority under the
Judicature Act to appoint a receiver or receiver manager are set out in Appendix A.

2. How should the material contained in the Inspector’s Third Report be treated?

[38] OnJune 11™ 2013, i.e. 5 days after the conclusion of the three day special chambers
application in the month of June, the Inspector was advised by Mr. Murphy that Mr. Murphy had
become privy to new information relative to the affairs of the companies which was relevant and
material. The Inspector contacted my office stating that the new information raised serious
concerns with respect to the information previously provided by the Inspector. Discussions then
ensued with all the parties relating to this development.

[39] Although there is not yet any evidence before the court with respect to the exact
circumstances concerning the tendering of this new information, it appears that the individual
who brought the information to Mr. Murphy had been, from some date which is not yet clear on
the information before the court up to the time of the special chambers hearing in early June,
employed on a contract by the CCS companies to assist in answering various queries from the
Inspector, especially with respect to the period during which she had been employed by the
companies. It may be that, shortly after the June special chambers meeting, she had had a
meeting with the lawyer for Ms. Cahill and that a difference of opinion had arisen between them.
In any event, the individual shortly after June 6 attended at the offices of the lawyers for Mr.
Murphy.
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[40] On June 12, 2013, this individual entered into an agreement of indemnity with Gerald
Murphy’s Children’s Parallel Life Interest Settlement Trust pursuant to which the individual
requested, and the Trust agreed to provide: the costs of fully furnished accommodation for a
period which has been redacted from the agreement included in the Third Report, must which
term “may be extended as necessary depending on the status of the lawsuit and upon the request
of the Indemnified Party to the Indemnifier; the costs of a rental vehicle for a term similar to the
term relating to the accommodation; all costs and damages which may be incurred by the
Indemnified party related to any lawsuit commenced by any of the Cabhills relating directly to the
provision of the information; and, all legal fees and disbursements for the provision of
independent legal advice to the Indemnified party. The solicitors for the Trust in these
proceedings executed the agreement on behalf of the trust.

[41] The solicitors for Mr. Murphy and the Trust have advised this court that they asked the
individual to present her information to the Inspector direct, rather than through the law firm
representing Mr. Murphy, because they were concerned that Rule 4.03 of the Law Society of
Alberta’s Code of Conduct may have prevented them from interviewing the witness themselves.
In particular, the law firm was concerned about the Commentary to the rule which highlights the
fact that, although there is generally no property in a witness, there are certain recognized
exceptions to that rule.

Interviewing witnesses

4.03  Subject to the rules respecting communication with a represented party set out in
Rule 6.02 (8-10), a lawyer may seek information from any potential witness,
whether under subpoena or not, but the lawyer must disclose the lawyer’s interest
and take care not to subvert or suppress any evidence or advise or encourage a
witness or potential witness in a matter to refrain from communicating with other
parties involved in the matter.

Commentary

There is generally no property in a witness. To achieve the truth-seeking goal of the
justice system, any person having information relevant to a proceeding must be free to
impart it voluntarily and in the absence of improper influence. The rule does not,
however, prevent a lawyer from responding in the negative if a witness specifically asks
if it is mandatory to talk to opposing parties.

In Alberta, there are certain recognized exceptions to the rule:

(b) Decision makers within a corporate client. Since a corporation must act through
human agents, it is necessary to identify those within a corporate client having
authority to act on its behalf. Generally, all directors and officers, as well as
management level personnel with decision-making authority, have sufficient
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identity with the corporation to be considered equivalent to the client for the
purposes of this Rule.

[42] In this context, it is potentially useful to note that the person who presented herself to Mr.
Murphy’s lawyer had been, until 2011, employed as a book-keeper for the companies. She had
never been a director or officer of the companies. On the other hand, on an undated letter sent
some time after December 3, 2010 but prior to the termination of her initial employment, she had
sent a letter on CCS letterhead in which she had signed herself “Executive Assistant”. Also in
this context, it might be useful to note that the Inspector referred to the management team with
whom it met as being composed of Margaret Cahill and Mr. Filipiak who, in August 2011,
appears to have assumed the position previously occupied by the individual who went to Mr.
Murphy’s lawyer. It will be seen, therefore, that the concern expressed by Mr. Murphy’s lawyer
in dealing with this potential witness was understandable.

[43] OnJuly 16", 2013, the Inspector provided to the court and to the parties a Third Report
consisting of allegations made by a former book-keeper of CCS, whose employment with the
companies had ceased in 2011. Recently, the individual had been retained by Margaret Cahill, on
a contract basis, to answer the various questions put to the management of the CCS companies
by the management. That individual told the Inspector that while she had not provided

erroneous information to the Inspector in her previous dealings with them, she had deliberately

withheld relevant and material information, in part at the request of Margaret Cahill and Chris
Cahill Jr.

[44] The Inspector prudently advised the court that it had not had either the time or the
opportunity to test the allegations made by the former book-keeper. Indeed, in response to the
court’s questions at the August 6 hearing, the Inspector candidly advised that there was relatively
little that it could do in the relatively short term to assess the validity of the allegations made by
the former book-keeper.

[45] It goes without saying that the Inspector acted in an entirely appropriate fashion in
ensuring that the court had access to the hearsay material with a view to determining what use
should be made of that material.

[46]  As to the use which the court should make of the Third Report, Ms. Cabhill
acknowledged, on the authority of Principal Group Ltd., that even though information in an
Inspector’s report was, typically, hearsay, it was the kind of hearsay which could be tendered in
evidence and considered by the court.

[47] This raises a procedural issue that is relevant to the issue of contempt which must be
addressed by the court. The Principal Group Ltd. decision emphasizes that an Inspector’s
report, albeit hearsay, can become evidence. While Canadian case law generally holds that
Inspectors, as court officers, are to be shielded from cross-examination on their reports - see, for
example, Consolidated Enfield Corp., that does not mean that the reports should not be filed as
court exhibits. Here, because of an earlier decision in these proceedings which provided for the
sealing of the Inspector’s reports, the Reports have not in fact been introduced as exhibits. The
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court hereby orders that each of the three reports shall forthwith be entered as exhibits in the

proceedings, and, according to the order of Lee J., shall be sealed until further order of the Court.

[48] Although the respondents do not object to the Court’s consideration of the Inspector’s
Third Report, they ask the court to consider the content of the report to be mere hearsay, even
contested hearsay, and to give it no weight.

[49] Mr. Murphy asks the court to give full weight to the hearsay evidence contained in the
Inspector’s report. He states that the court has not required other individuals to provide sworn
evidence before it could be considered by the Inspector.

[50] Thave concluded that, because they are not sworn and been subject to cross-examination,
I should give no weight to the allegations made by the CCS’s former book-keeper. Although an
Inspector’s report is admissible, even if it contains hearsay, the court retains the discretion to
give the hearsay content of the report little weight: Envirodrive Inc., at para. 38.

[51] In coming to that conclusion, I have taken the following into account:

- although it is obvious that the Inspector has not required all individuals who have
provided information used as the basis for the First and Second Reports to provide that
information by way of affidavit or equivalent. However, much information in these
proceedings, and certainly most of the information which is contested, has in fact been
provided by affidavit or equivalent and there has been the opportunity to cross-examine
on that evidence. Both Mr. Murphy and Ms. Cahill have been subject to questioning with
respect to the affidavits they have provided;

- the evidence before the court on this application establishes that there was a personal
relationship between the former book-keeper and Chris Cabhill Jr. which may provide an
explanation for the former book-keeper’s current information. This is not a situation
where the source of the new information is disinterested;

- on the basis of the very information provided by the former book-keeper to the Inspector,
that individual has acknowledged that, in the past, she has not been forthright with the
Inspector. When a witness admits to having deliberately withheld evidence in the past,
that individual’s current statements must be assessed in light of her acknowledged past
lack of candour. It is reasonable to require the new information to be provided under oath
and to be subject to questioning.

3. Should Ms. Cahill, or her lawyer, be found in contempt, and sanctioned, for having
disclosed to Chris Cahill Jr. the contents of the Inspector’s Third Report which
dealt principally with allegations against Chris Cahill Jr.?

[52] Thave concluded that, in the circumstances here, no finding of contempt should be made
with respect to the distribution to Chris Cahill Jr. of the Inspector’s Third Report.
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[53] The hearsay information which constitutes the content of the Inspector’s Third Report
centers on Chris Cahill Jr. It appears that the individual who provided the information to the
Inspector had had at the very least an emotional, as opposed to a purely professional, relationship
with Chris Cahill Jr. Although the information provided to the Inspector relates in part to
Margaret Cabhill, the focus of the disclosure is on Chris Cahill Jr. and the allegations against him
of assault and of other personal impropriety as well as of business impropriety. Clearly,
Margaret Cahill provided her son with a copy of the Third Report; indeed, Chris Cahill Jr. - who
is identified in the materials before the court as part of the management team of the CCS Group -
has filed affidavits responding to the allegations made in the Third Report. The fact that a person
affected by a sealing order would likely have obtained disclosure of the sealed document in the
interests of fairness had an application been made to lift the order does not resolve the issue of
whether a contempt of the order has occurred, although such a background may affect the
sanction imposed for contempt. However, before getting to that issue, the court must begin by
determining whether the circumstances here justify a contempt citation.

[54] The test for contempt has recently been articulated by Quinn J. in Cassels Brock &
Blackwell LLP - a decision chosen only because of its recency - in a format which, in my view,
represents the weight of the jurisprudence on the issue:

60 In Prescott-Russell Services for Children and Adults v. G. (N.) (2006), 82 O.R. (3d)
686 (C.A.), at para. 27, a three-pronged test for contempt was articulated: (1) "the order
that was breached must state clearly and unequivocally what should and should not be
done"; (2) "the party who disobeys the order must do so deliberately and wilfully"; (3)
"the evidence must show contempt beyond a reasonable doubt."

(c) 1is the Order for Assessment clear and unequivocal?

62 The following legal principles are two of the more obvious ones that apply when
considering whether an order is clear and unequivocal:

"It must be clear to a party exactly what must be done to be in compliance with the terms
of an order": see Bell ExpressVu Limited Partnership v. Torroni (2009), 94 O.R. (3d) 614
(C.A.), at para. 22, citing Hobbs v. Hobbs (2008), 54 R.F.L. (6th) 1 (Ont. C.A.), at paras.
26-28.

"The person who is alleged to be in contempt is entitled to the most favourable
interpretation of the order": see Melville v. Beauregard, [1996] O.J. No. 1085 (Gen.
Div.), at para. 13.

[55] In the circumstances of this case, I have concluded that the sealing order was not
sufficiently clear and unequivocal so as to provide a basis for a contempt finding. As I
understand it - in the absence of a transcript of the proceedings that led to the making of the
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sealing order - the sealing clause of the order appointing the Inspector was not the subject of real
discussion amongst the parties. No notice of the application to request a sealing order was
brought pursuant to the provisions of R. 6.29 for a restricted court access order; therefore, there
was no elucidation on the record of the intended objective of the sealing order. In those
circumstances, the parties may understandably have been of the view that the obligation to
prevent disclosure of the order and its terms rested essentially on the Inspector. Such an
interpretation would have been reasonable, given the type of information which the Inspector
was to uncover, relating for example to real estate appraisals; such information, if publicly
disclosed, might have put the companies at a disadvantage in dealing with the properties and the
corporate disadvantage would have had negative consequences for all the shareholders.

[56] Incidentally, the existence of the sealing order would also limit the Inspector’s ability to
approach outside sources for information. That reality is reflected in the Inspector’s answer to
the court’s query about which, if any, of the allegations made in the Third Report could be
effectively assessed by the Inspector: the Inspector could not, as suggested by Mr. Murphy,
merely go to a lawyer and ask that lawyer if s/he is driving a vehicle leased to the companies,
and, if so, under what authority.

4. What test applies to a request for the appointment of an interim receiver-manager?

[57] Mr. Murphy asserts that a strong prima facie case of oppression constitutes a sufficient
basis for the appointment of an interim receiver- manager under the Business Corporations Act
and that a test comparable to the tripartite test for interlocutory injunctive relief is the test that
should be applied in relation to the Judicature Act application. Mr. Murphy adds that deadlock is
sometimes mentioned as a justification for the appointment of a receiver-manager and that Lee J.
has, in these very proceedings, made a finding of deadlock even though that finding did not
result in Lee J.’s acquiescence to the request for the appointment of an interim receiver-manager.

[58] The respondents assert that the test for the appointment of an interim receiver-manager
under the Business Corporations Act is akin to the test for the issuance of an interlocutory
injunction, i.e. the tripartite test set out in RJR-MacDonald Inc.

[59] In essence, the difference between the parties on this issue is whether proof of irreparable
harm is a necessary hurdle for an applicant requesting the relief requested here.

[60] In my view, the respondents are more nearly correct on this issue than is the applicant: as
the applicant himself recognizes, this court has, in MTM Commercial Trust, noted with
approval the decision in Anderson v Hunking which stated, among other things, that “the test for
the appointment of a receiver is comparable to the test for injunctive relief”. Indeed, it may be
useful to quote from that decision more extensively:

15 Section 101 of the Courts of Justice Act provides that the court may appoint a receiver
by interlocutory order "where it appears to a judge of the court to be just or convenient to
do so." The following principles govern motions of this kind:
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(a) the appointment of a receiver to preserve assets for the purposes of execution is
extraordinary relief, which prejudges the conduct of a litigant, and should be granted
sparingly: Fisher Investments Ltd. v. Nusbaum (1988), 31 C.P.C. (2d) 158, 71 C.B.R.
(N.S.) 185 (Ont. H.C.);
(b) the appointment of a receiver for this purpose is effectively execution before
judgment and to justify the appointment there must be strong evidence that the plaintiff's
right to recovery is in serious jeopardy: Ryder Truck Rental Canada Ltd. v. 568907
Ontario Ltd. (Trustee of) (1987), 16 C.P.C. (2d) 130, [1987] O.J. No. 2315 (H.C.);
(c) the appointment of a receiver is very intrusive and should only be used sparingly,
with due consideration for the effect on the parties as well as consideration of the conduct
of the parties: 1468121 Ontario Limited v. 663789 Ontario Ltd., [2008] O.J. No. 5090,
2008 CanLlII 66137 (S.C.J.), referring to Royal Bank v. Chongsim Investments Ltd.
(1997), 32 O.R. (3d) 565, [1997] O.J. No. 1391 (Gen. Div.);
(d) in deciding whether to appoint a receiver, the court must have regard to all the
circumstances, but in particular the nature of the property and the rights and interests of
all parties in relation thereto: Bank of Nova Scotia v. Freure Village of Clair Creek
(1996), 40 C.B.R. (3d) 274, 1996 CanLlII 8258 (Ont. S.C.J.);
(e) the test for the appointment of an interlocutory receiver is comparable to the test for
interlocutory injunctive relief, as set out in RJR-MacDonald Inc. v. Canada (Attorney
General), [1994] 1 S.C.R. 311 at paras. 47-48, 62-64, 111 D.L.R. (4th) 385;
(1) a preliminary assessment must be made of the merits of the case to ensure that
there is a serious issue to be tried;
(11) it must be determined that the moving party would suffer "irreparable harm" if
the motion is refused, and "irreparable" refers to the nature of the harm suffered
rather than its magnitude - evidence of irreparable harm must be clear and not
speculative: Syntex Inc. v. Novopharm [.td. (1991), 36 C.P.R. (3d) 129, [1991]
F.C.J. No. 424 (C.A.);
(111) an assessment must be made to determine which of the parties would suffer
greater harm from the granting or refusal of the remedy pending a decision on the
merits - that is, the "balance of convenience": See 1754765 Ontario Inc. v.
2069380 Ontario Inc. (2008), 49 C.B.R. (5th) 214 at paras. 7 and 11, [2008] O.J.
No. 5172 (S.C.);
(f) where the plaintiff's claim is based in fraud, a strong case of fraud, coupled with
evidence that the plaintiff's right of recovery is in serious jeopardy, will support the
appointment of a receiver of the defendants' assets: Loblaw Brands Ltd. v. Thornton
(2009), 78 C.P.C. (6th) 189, [2009] O.J. No. 1228 (S.C.].).

(Emphasis added)

[61] However, I don’t disagree with the applicant’s overall position concerning the applicable
test, assuming that that position includes acceptance that irreparable harm must usually be
established. Nor would I disagree with the applicant’s overall position assuming that the
position recognized that the test under the Judicature Act is not markedly different from that
which applies under the Business Corporations Act: in my view, since the specific provisions of
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the Business Corporations Act overtake the general provisions of the Judicature Act where the
request is for the appointment of an interim receiver of a corporation.

[62] Thave concluded that requiring an applicant for the appointment of a receiver-manager of
a business corporation to satisfy each of the requirements the tripartite test may, in some
exceptional circumstances, be relaxed. Along with Clackson J., and recognizing that the
application in the Ontario case related “only” to an interim order “prohibiting the respondents
from proceeding with the proposed purchase transaction with Luna Tech without obtaining
shareholder approvals as set out in the USA and an interim order prohibiting the respondents
from continuing to operate the business and manufacturing facility of Luna Tech pending the
closing of the Luna Tech transaction and requiring them to immediately cease all such activity
and to remove any and all of their assets from the Luna Tech facility” rather than to the more
comprehensive remedy of appointment of an interim receiver-manager, I endorse the view of
Pepall J. in Le Maitre Ltd. v Segeren:

30 It seems to me that generally the principles for the granting of interlocutory
injunctive relief should be applicable to section 248(3) interim relief that is in the nature
of an injunction. This is in the interests of predictability and certainty in the law. As such,
typically, a moving party should not expect to obtain interlocutory injunctive relief unless
it is able to successfully address the factors to be considered on such a motion. That said,
there may be some circumstances where interim relief pursuant to section 248(3) is
merited absent all of the traditional considerations associated with an interlocutory
injunction. The dictates of fairness may be so overwhelming that it may be appropriate to
forego compliance with any one or all of the balance of convenience, irreparable harm or
an undertaking as to damages. In my view, such an approach is consistent with the broad
nature of the oppression remedy, the language of section 248(3), and with cases such as
Deluce Holdings Inc. v. Air Canada,10 M. v. H.,11 UPM-Kymmene Corp. v.
UPM-Kymmene Miramichi Inc.,12 Ellins v. Coventreel3 and RV&S Ltd. v. Aiolos
Inc.14

(Emphasis added)

[63] Inote that two relatively recent Quebec Court of Appeal decisions, Nicolas and 176283
Canada Inc., have usefully emphasized that the situations in which the “dictates of fairness are
so overwhelming” that the traditional tripartite test can be ignored will be few and far between.

[64] In order to provide as straightforward as possible an expression of the legal test
applicable here, [ would slightly reframe the test in this way: An interlocutory application for the
appointment of a receiver-manager of a corporation pursuant either to the oppression provisions
of business corporations legislation, such as Alberta’s Business Corporations Act, or the general
equitable jurisdiction of a court, such as under Alberta’s Judicature Act, brought by a person
who is not a security holder who is the beneficiary of an instrument which authorizes the
appointment of a receiver on the default of the creditor is an application for an extraordinary
remedy which should only be granted cautiously and sparingly. Generally, the applicant for such
a remedy must satisfy the tripartite test for obtaining an interlocutory injunction: it must
establish that there is a serious issue to be tried, that it will suffer irreparable damage if the relief
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is not granted, and that the balance of convenience favours the granting of the relief.
Exceptionally, the dictates of fairness may be so overwhelming that interim relief is justified
even where one or more terms of the tripartite test have not been met.

[65] In coming to the above-noted formulation of the test, [ begin with the view that the fact
that what is requested in interlocutory relief, i.e. relief without hearing the substantive
application on the merits, is a key factor which cannot be ignored.

[66] Next, I emphasize that the remedy requested by the applicant is an important component
of the test which the applicant has to meet: what must be proved in order to obtain the
appointment of an inspector can, in my view, differ from what is necessary to obtain the
appointment of a receiver-manager. Indeed, because the role of an Inspector is so markedly
different from that of a receiver-manager, the evidence required for the appointment of an
Inspector can legitimately, as Lee J.’s decision in this very case has already demonstrated, be
materially less than the evidence required for the appointment of a receiver-manager.

[67] Nor, in my view, should a court generally explore on its own whether a remedy set out in
s. 242(3) other than the remedy requested by the applicant should be awarded: the parties
opposite only have notice of, and can only be expected to respond to, a specific application. It
would be unfair to the respondents to consider granting relief which had not, at least impliedly,
been requested. Moreover, if a court were, for example, to appoint a Monitor where an applicant
had requested the appointment of a receiver-manager, the court might only be imposing an
onerous expense without any commensurate benefit on the applicant.

[68] Itis true that, in HSBC Capital Canada Inc., the court described the test under then s.
234 of the Business Corporations Act as “a strong prima facie case”: para. 44. There was no
consideration in that case of irreparable harm or of the balance of convenience. However, to my
mind a crucial difference between the situation in that case and the one here is that, in that case,
the actual relief requested was “only” the appointment of an Inspector. In other words, the relief
that was granted in that case was exactly the relief which has already been granted in this case
prior to the bringing of this application. The decision in that case cannot, therefore, serve as
justification for the appointment of an interim receiver-manager in this case. The difference is
that the applicants now want additional relief - the appointment on an interim basis of a receiver-
manager, and the question is whether the same test that applies to the appointment, on an interim
basis, of an inspector also governs the appointment of an interim receiver-manager. In my view,
the answer is no.

[69] In concluding that the nature of the relief requested is a factor in determining the test that
must be met, I also take comfort in McDonald J.’s decision in Citibank Can., where the court
again referred to Bennett as authoritative, but added the following at para. 31:

In the present case, I think that, again bearing in mind that the limited order which I
intend to make is only to preserve the rents and prevent the sale of the property by
Burnco for taxes, the order will not irreparably harm the interests of the defendants.
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(Emphasis added)

[70] Similarly, in Leggat, a recent Ontario court decision, Coats J.outlined the varying
circumstances which must be taken into account in determining what test the applicant must meet
to justify the relief:

24 The Respondents have filed several cases with respect to the test to be applied for
interim relief. In my view, none of these cases are of assistance in the determination of
the issues before me. In 1384034 Alberta Ltd. v. 1180263 Alberta Ltd, 2011 ABQB 599,
the Court granted some interim relief, including access to financial statements of the
corporation consisting of weekly accounting reports and monthly financial statements.
No test for interim relief was articulated. In Dee Ferraro Ltd. v. Pellizzari, 2010 ONSC
3013, again no test for interim access to financial records was set out. On a short motion
list it was not possible to make such a determination. In Padda v. 2074874 Ontario Inc.,
2010 ONSC 2872, the interim relief requested was the appointment of a receiver. This is
completely different than a request for a declaration enforcing a statutory right to access
to books and records. I do note that in Padda v. 2074874 at para. 20 it is clear that Justice
Gray had ordered as a term of the previous adjournment that business records in the
possession of either party were to be provided to the other party forthwith. In Le Maitre
Ltd. v. Segeren, [2007] O.J. No. 2047 (SCJ) the interim relief sought was to restrain the
Respondents from concluding a transaction. The relief sought before me is completely
different. The Applicants are not seeking interim relief under the oppression remedy
section at this stage of the proceeding. The Applicants are seeking a declaration
permitting access to books and records, documents to which Mr. Leggat as a director has
a statutory right to access. The relief is available under s. 247 of the CBCA and this issue
easily lends itself to summary disposition. The primary issue before me is not in the
nature of an injunction. In PADP Holdings Inc. v. Information Balance Inc., [2006] O.J.
No. 5518 (0.S.C.), the primary interim relief sought was the reinstatement of
employment and the standard test for injunctive relief was applied. Once again, the
primary issue before me is not of an injunctive nature.

[71]  In Paragon, adopting a list established in Bennett on Receiverships, 2" ed., the court
approved some factors which a court may consider in determining whether it is appropriate to
appoint a receiver. At least three points can be made in relation to that decision: first is that the
reference to Bennett, which is undoubtedly useful, should be updated to the 3™ ed, 2011, where
the comparable list is found starting at p. 156. There are a few additional comments made in the
third edition which may be of interest here: the current edition of Bennett emphasizes, in relation
to the second factor, the risk to the security holder, that “the court may not consider this factor to
be important if there is no danger or jeopardy to the security holder or in other words, there is a
substantial equity that will protect the security holder”. From that perspective, the factor appears
to be an example of what might not constitute irreparable damage. One factor which is not
mentioned in the Paragon list is “the rights of the parties [to the property]”. Similarly, in relation
to the factor of the effect of the order on the parties, the current edition of Bennett adds “If a
receiver is appointed, its effect may be devastating upon the parties and their business and,
where the business has to be sold, the appointment of a receiver may have a detrimental effect
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upon the price”. Along the same lines, in relation to the length of the order, the current edition
of Bennett adds ““ . . . where a claimant moves for an order appointing a receiver for a short
period, say six weeks, the court is reluctant to make such an appointment as it has devastating
effects on the parties”. Finally, the current edition of Bennett adds the following factor: “(18)
the secured creditor’s good faith, commercial reasonableness of the proposed appointment and
any questions of equity”. In reviewing the 18 factors currently mentioned in Bennett, I have
concluded that each of those factors, other than factor 10 which emphasizes that the appointment
of a receiver is extraordinary relief which should be granted cautiously and sparingly and part of
factor 18 which refers to the principles of equity, can be seen as a particularization of one of the
three branches of the tripartite test; factor 10 and part of factor 18, while not part of the tripartite
test constitute the often only implied basis for granting equitable relief such an the appointment
of an interlocutory receiver. As to the remainder of the factors, irreparable harm is not only
mentioned as the first factor, but is also explicitly addressed in factors 2 and 5. The balance of

convenience is not only an explicit factor on its own, but also constitutes the substance of factors
11,12, 14, 15,16 and 17.

[72] Second, it must be noted that, in Paragon, the application before Romaine J. was brought
by a security holder in reliance on its explicit right in the security documents to have a receiver
appointed, a situation which does not apply here. Bennett emphasizes that, where a security
holder’s instrument provides for the appointment of a receiver, the security holder is prima facie
entitled to that relief on proof of the required default.

[73] Third, Bennett does address the type of situation which has arisen here, i.e. one where the
applicant is not a security holder relying on an instrument. At page 159 of the third edition, the
learned author states:

If the creditor who applies for the appointment of a receiver is neither a judgment
creditor nor a secured creditor, the court will be more cautious in reviewing the factors
listed above as they may not readily apply. As has been pointed out in case law, the
appointment of a receiver is intrusive and can have disastrous effects on the debtor. The
creditor must show that there is a serious issue to be tried, that irreparable harm will
occur if an appointment is not made, and that the balance of convenience must be in the
creditor’s favour. In effect, the court focuses on the test set out in RJR-MacDonald Inc. v
Canada (Attorney General).

[74] The reference at p. 159 to “creditor” can, in light of the case law, for example Segeren
which is discussed herein, apply to a person with Mr. Murphy’s status. This conclusion does,
however, raise another issue: the reference in the Bennett text at the locations indicated above
refer essentially to the appointment of a receiver at the request of a security holder. Indeed, most
of that text deals with the security holder situation. However, some comments about the
appointment of a receiver under business corporations legislation can be found commencing at p.
823 of the text. In dealing with the grounds of appointment of a receiver under business
corporations legislation, the text states: ““ The test . . . requires the applicant to have a strong
prima facie case but not to the same degree as in the test for a Mareva injunction. Much of the
case law relating to situations where a liquidator would be appointed can be considered in an
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application under section 241 (of the Canada business Corporations Act). For example,
‘deadlock companies’ may be considered unfairly prejudicial to each side, such that a court may
appoint a receiver for the protection of all parties.” There is no mention at that point in the text
of the BCE oppression decision of the Supreme Court; indeed, it might be fairly said that the
Bennett text does not focus on receiverships under business corporations legislation.

[75] In Kumra, a similar, albeit shortened, set of Bennett factors is set out at para. 61.

[76] The decision of our Court of Appeal in Chow merely confirms the appointment of a
receiver-manager without analysis of the justification for that appointment because justification
was not necessary in the appeal decision. Similarly, the decision in Alberta’s B.E.S.T. Inc. is not
of assistance in determining the appropriate test because that decision does not deal with the
appointment of a receiver-manager and that decision relies on a decision of our court in a case
management situation where the case manager ordered 5 representative claims to be tried - a
situation which is in no way comparable to the situation here.

[77] The legal analysis in the Such decision on which the applicant relies heavily has been
overtaken, so far as the legal content of oppression is concerned, by the Supreme Court of
Canada decision in BCE. Insofar as the interlocutory nature of the remedy is concerned, the
judge in that case did not analyse the requirements for obtaining an interlocutory remedy; it
seems likely, given the analysis that was made, that the judge merely came to the conclusion
that, in contemporary terms, the dictates of fairness were overwhelming. In other words, that
decision is important insofar as it is fact-driven, not for the legal analysis of the remedies
available.

[78] In my view, in light of the evidence in this particular case which will be reviewed
shortly, it is not necessary to determine whether or not the existence of deadlock is a sufficient
basis for the appointment of an interim receiver-manager if the tripartite test cannot be satisfied.

[79] Finally, I note that - for reasons that are obvious - an undertaking in damages is typically
required on applications for interlocutory injunctions in commercial matters. I agree with
Romaine J’s approach in MTM Commercial Trust that it is equally useful to establish such a
standard with respect to the interim application for a receiver-manager in a corporate context.

5. How does the test apply in the circumstances here?

[80] Before commencing an analysis of each branch of the tripartite test and of the dictates of
fairness in the situation here, I remind myself that the remedy requested is equitable relief, in
other words that the court has a discretion to grant the relief requested - rather than an obligation
to grant the relief upon proof of the underlying requirements - although that discretion must, of
course, be exercised judicially. I also remind myself that the relief requested here is interlocutory
in nature, i.e. it is requested prior to the trial of highly contested factual issues.

a) The tripartite test
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(1) Is there a serious issue to be tried?

[81] There are two main issues that must be tried here: has Mr. Murphy been oppressed by the
respondents in the way in which they have conducted the CCS business and has he been
oppressed by the respondents in the way in which the share register and corporate documents
have been executed..

[82]  All parties agree that there are serious issues to be tried.

[83] The point of this branch of the test is to weed out applicants for interlocutory relief who
don’t have a serious claim to the final relief which they are seeking. This case is somewhat
unusual in that, although it is clear that Mr. Murphy has serious grievances which must be
explored relating to the way in which his multi-million dollar investment is being managed, it is
equally clear that the respondents have serious grievances which must be explored relating to the
way in which the corporate structure is being used. The application is ironic: Mr. Murphy
complains, essentially, about the lack of record keeping by Margaret Cahill and her
management, whereas Margaret Cahill complains that Mr. Murphy refuses to recognize the
corporate records which are extant.

[84] What is also clear is that this is not a case like Seymour Resources Ltd., cited by the
applicant, where the court is able to make determinations on the basis of affidavit evidence. On
the contrary, the affidavit evidence here is highly contested.

[85] As explained above, in my opinion contemporary Canadian corporate law does not
suggest that an applicant who establishes a strong prima facie case of oppression can expect that
a court will grant the request for the appointment of an interim receiver-manager. On the
contrary, for the reasons given above, [ am of the view that the real test is, on the one hand, a
lesser one than the one advanced by the applicant: an applicant need only prove that there is a
serious issue to be tried, not that the applicant need prove a strong prima facie case of
oppression. On the other hand, however, the real test is more onerous than the one advocated by
the applicant: in addition to the serious issue branch, an applicant must also prove irreparable
harm and the balance of convenience.

[86] The applicant has greatly emphasized the evidence which he asserts constitutes a strong
prima facie case of oppression. Because of the view which I have taken of the applicable law, |
will not exhaustively review the applicant’s argument in support of his strong prima facie case
argument. As [ have said, Mr. Murphy has amply established that there are serious oppression
issues to be tried. Really, no more needs to be said with respect to the first branch of the
tripartite test. Nevertheless, I will add that all of the evidence advanced by Mr. Murphy in
relation to the establishment of oppression - the failing to hold formal shareholder meetings, the
failure to provide information, the loss of money, the misuse of corporate assets, the way in
which private residences were acquired, the payment of professional fees which may not relate
to corporate business, incurring penalties for late payment of taxes, shoebox accounting
generally, etc., etc. - does not constitute in the circumstances here, a strong prima facie case of
oppression. Rather, in light not only of the affidavit evidence provided by the respondents but
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also the comments of the Inspector with respect to the Inspector’s assessment of the respondents’
responses, the court is left with only the realization that the oppression issue must be tried
because there are serious credibility issues on both sides. To take one small example: Mr.
Murphy complains about his inability to get financial information about the companies.
However, he does not acknowledge the fact that he originally was content to receive only the
barest possible information about the operation of the companies and that when his change of
attitude arose he often made it impossible for the shareholders to act and for there to be effective
interaction between the directors. To take another small example: even if it were true that the
companies initially paid for some expenses that were later properly characterized as personal
rather than corporate expenses, the initial recording of expenses as corporate does not, by itself,
constitute prima facie evidence of oppression. It only constitutes evidence of possible
oppression which must be tried.

[87] In the end, however, having recognized that there are serious issues to be tried, Mr.
Murphy cannot expect to receive the relief which he seeks unless he satisfies the remaining two
branches of the tripartite test.

(11) Will Mr. Murphy, or the Trust, suffer irreparable consequences if an
interim receiver-manager is not appointed?

[88] Mr. Murphy argues that he and the trust are at risk of irreparable harm if an interim
receiver-manager is not appointed.

[89] Icannot accept that argument.

[90] The first aspect of this issue is the risk of need for immediate corporate action. No such
need is apparent on this application. The companies have neither initiated actions nor are being
compelled to take action in the relatively near future, and certainly not before the triable issues
could be fully heard on their merits.

[91] In this context, I note that the applicant has complained of the lease proposal authorized
by Margaret Cahill in relation to some of the lands owned by the companies. The applicant
strongly objected to the leasing initiative, even though he placed Margaret Cahill in charge of the
day to day operation of the companies, even though the leasing of the property would
presumably conform to the overall objective when the applicant first invested money in the
Edmonton properties, and even though the applicant refuses to take the steps set out in the USA
to resolve disputes between himself and Margaret because he denies the validity of the USA
which he appears to have signed. At his request, this leasing initiative has now been abandoned.
Nothing of importance is therefore on the horizon in terms of the need for corporate decision
making.

[92] The second aspect of this issue is the risk of financial loss if the relief requested is not
granted. Mr. Murphy has not established that he or the Trust will suffer irreparable financial
harm unless an interim receiver-manager is appointed. In coming to that conclusion, I rely on the
following:
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Mr. Murphy’s objective in funding the Edmonton investment is disputed. As strange as
it may appear, it may be that Mr. Murphy was not concerned with an operating profit
from the salvage business but was, instead, intent upon making a profit as a result of the
increase in the value of the real property in which he invested. The evidence available on
this application is not overwhelming on one side or the other of the objective issue. On
the one hand, Mr. Murphy put his older sister who had no experience in the management
of an operating salvage business in charge of the day to day operations of the business
and invested heavily in land, but did not invest heavily in operating capital. On the other
hand, Mr. Murphy did invest in acquiring machinery presumably for the better operation
of the business. In any event, however, the opinion of the Inspector is that the business
outlook for the companies is at least as dependent on the actions of Mr. Murphy as on the
actions of Ms. Cahill. For example, the problem identified at para. 22(b) of the Second
Report is, as to the first half of the sentence, something which may be attributable in part
to Ms. Cahill, but, as to the second half of the sentence, is attributable to Mr. Murphy;

the various real property appraisals provided by the parties establish that, even using the
lowest appraisals, the lands have appreciated considerably in value since the date of
investment. Indeed, an unsolicited offer for the purchase of one of the three property
groups establishes that the appraisals are, generally, reliable; had Mr. Murphy accepted
the offer for the one property, the companies would have recovered a little over half of
the original investment. There is no suggestion in any of the materials before me that the
land values are likely to decrease in the foreseeable future;

given the increase in the value of the property owned by the companies, and the apparent
equity interest of Margaret Cahill as shown on the face of documents apparently executed
by Mr. Murphy, Ms. Cahill’s equity stake in the companies is high enough that, if it were
eventually found that she has caused financial harm to the companies, the damages found
against her could be offset from her equity interest. Mr. Murphy suggests that an analysis
of this sort is tantamount to condoning theft from the company; with respect, I disagree. |
don’t disagree with the principle that theft should not be condoned merely because the
thief has the financial resources to repay the theft; the whole of the criminal law relating
to theft and fraud makes that abundantly clear. The point on which I disagree is whether
theft has been proved here. The evidence available on this application does not establish
theft by Ms. Cahill from the company. I accept that the salvage business is a cash
business and that such a business must, therefore, have adequate cash management
systems and that this group of companies did not have such adequate systems. Whether
that was due to ineptitude or lack of operating capital is not yet clear. Whether the
vulnerability of the system to material misappropriation in fact came to pass is one of the
questions of fact which remains to be determined.

In summary, therefore, I conclude that Mr. Murphy has not established that he and/or the

Trust will suffer irreparable harm if an interim receiver-manager is not appointed.

2013 ABQB 335 (CanLll)



Page: 24

(ii1))  Does the balance of convenience favour the appointment of an interim
receiver-manager?

[94] The balance of convenience does not favour the appointment of an interim receiver-
manager. In coming to this conclusion, I rely on the following:

- the appointment of a receiver-manager would deal only with the management concerns
raised by Mr. Murphy; it would not deal with the corporate structure concerns of the
Cahills. Moreover, the information before the court on this application is that Mr.
Murphy has access to considerable financial resources as established not only by the size
of his initial investment in the CCS Group, but also by the indemnity agreement which he
has made with the former employee of the CCS Group. In comparison, although the
evidence on this application is that Ms. Cahill has clear title to the home in which she
resides, she has no source of income other than the full time work she has done for the
CCS Group since 2006. If Mr. Murphy were to be successful in obtaining the
appointment of a receiver-manager, that official might conceivably terminate both Ms.
Cahill’s employment and that of her son Chris Cahill Jr. While Mr. Murphy would then
have unimpaired resources to deal with the corporate structure dispute, the Cahills would
find themselves with minimal resources with which to advance their position. Even
though the Cahills have executed documents in support of their position, without
significant financial resources to maintain their position in legal proceedings, they might
not be financially able to put forward their best position;

- at para. 36 of the Inspector’s Third Report, there is a comment about the financial
position of the CCS Group. The exact words used by the Inspector are not reproduced
here for the privacy concerns alluded to earlier. I accept the Inspector’s assessment of
the financial position of the CCS Group with respect to its ongoing operations; indeed, I
am of the view that all of the information provided to the Inspector amply supports the
Inspector’s conclusion. It is true that an interim receiver-manager could do many things
the Inspector cannot do. However, the appointment of a receiver-manager would not
solve the crucial problem of the CCS Group which is the resolution of the dispute about
the corporate structure;

[95] In summary with respect to the tripartite test, although Mr. Murphy has satisfied the first
branch of the test, he has failed to satisfy the remaining two branches.

b) The equitable issues

[96] As indicated above, I am of the view that, in addition to the tripartite test, a court which
is asked to appoint an interim receiver-manager for a corporation must also consider the equities,
and not only the narrow legalities, of the situation. However, in my view the case law establishes
that, with the exception of the potential relief from compliance with the tripartite test arising out
of the application of equitable principles, the general approach to the appointment of a receiver-
manager of a corporation under the provisions of the Judicature Act are, generally, the same as
those which apply to the granting of such relief under corporate legislation.
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[97] Taccept that another way of referring to the equitable issues would be to say that where
the evidence of oppression is overwhelming, an applicant for relief in Mr. Murphy’s position
need not satisfy the tripartite test.

(1) Are the dictates of fairness so overwhelming that they require the
appointment of a receiver-manager?

[98] In my view, the dictates of fairness are not so overwhelming in the circumstances here
that they compensate for Mr. Murphy’s inability to satisfy the last two branches of the tripartite
test.

[99] In coming to that conclusion, I have taken the following into account:

- the reasonable expectations of the parties would not be served by the appointment of an
interim receiver-manager. When Mr. Murphy appointed Ms. Cahill as the day to day
manager of the CCS Group, he was aware of her lack of business experience. Since there
is no evidence that, under Ms. Cahill’s management, the CCS Group abandoned or
modified the internal controls that were in place when Mr. Murphy acquired the
businesses and there is no evidence that Mr. Murphy provided funding to improve the
internal controls that were practicable given the operating structure at the time of the
acquisition, it is not reasonable for Mr. Murphy to expect that Ms. Cahill would prove to
be a sufficiently sophisticated manager to be able to deal adequately with an under-funded
operation;

- the only deadlock which has arisen in the circumstances here has been created by Mr.
Murphy. The executed documents relating to the corporate structure provide a
mechanism for resolving deadlock - the decision of an arbitrator. It would be unfair for
Mr. Murphy to both refuse to comply with executed documents which provide a
mechanism for dealing with deadlock and at the same time to insist on receiving the
benefit of a court order based on deadlock which he has created;

(11) Timing

[100] Finally, I note that the applicant concedes that he could be ready for trial almost
immediately. The respondents agree that they are also virtually ready for trial. This
straightforward admission by Mr. Murphy attracts the application of the following commentary
made by Sharpe J. in his authoritative text as reproduced in Connolly:

2.110 Ideally, the problem could be avoided were it possible to devise procedures to
provide for immediate final resolution of such cases on the merits. However, in the
absence of immediate and final resolution, the task of the court is to balance the risk of
harm to the defendant, inherent in granting remedial relief before the merits of the
dispute can be fully explored, against the risk that the plaintiff's rights will be
significantly impaired in the time awaiting the trial.
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[101] Here, the fact that all parties agree that they can be ready for trial in very short order is a
strong factor militating against the granting of interlocutory relief where there is no immediate
danger to the applicant’s interests and where the facts are so hotly contested that only a trial can
safely resolve the contested issues.

[102] In summary, therefore, the dictates of fairness are not so overwhelming in the
circumstances here that they relieve Mr. Murphy with the obligation to satisfy the second and
third branches of the tripartite test.

6. Costs

[103] If the parties are not agreed on costs, I can be spoken to within 30 days of the release of

this decision.

Heard on the 4™, 5™ and 6" days of June, the 22™ day of July and the 6™ day of August, 2013.
Dated at the City of Edmonton, Alberta this 15" day of August, 2013.

J.B. Veit
J.C.Q.B.A.

Appearances:

Sandeep K. Dhir, and Lindsey E. Miller, Field LLP
for the Applicants, Gerald Murphy and
Gerald Murphy’s Children’s Parallel Life Interest Settlement Trust

Rostyk Sadownik, Wheatley Sadownik
for the Respondent, Margaret Cahill

Terrence Warner, and Lesley M. Akst, Miller Thomson LLP
for the Respondent, Christopher Cahill, Sr.

M.T. Coombs, and D.R. Peskett, Brownlee LLP
for the Inspector, BDO Canada Ltd.
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Appendix A

Sections 242 and 243 of Alberta’s Business Corporations Act read as follows:
Relief by Court on the ground of oppression or unfairness
242(1) A complainant may apply to the Court for an order under this section.

(2) If, on an application under subsection (1), the Court is satisfied that in respect of a
corporation or any of its affiliates

(a) any act or omission of the corporation or any of its affiliates effects a result,

(b) the business or affairs of the corporation or any of its affiliates are or have
been carried on or conducted in a manner, or

(c) the powers of the directors of the corporation or any of its affiliates are or
have been exercised in a manner

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any
security holder, creditor, director or officer, the Court may make an order to rectify the
matters complained of.
(3) In connection with an application under this section, the Court may make any interim
or final order it thinks fit including, without limiting the generality of the foregoing, any
or all of the following:

(a) an order restraining the conduct complained of;

(b) an order appointing a receiver or receiver-manager;

(c) an order to regulate a corporation's affairs by amending the articles or
bylaws;

(d) an order declaring that any amendment made to the articles or bylaws
pursuant to clause (c) operates notwithstanding any unanimous shareholder agreement
made before or after the date of the order, until the Court otherwise orders;

(e) an order directing an issue or exchange of securities;

(f) an order appointing directors in place of or in addition to all or any of the
directors then in office;

2013 ABQB 335 (CanLll)



Page: 28

(g) an order directing a corporation, subject to section 34(2), or any other
person, to purchase securities of a security holder;

(h) an order directing a corporation or any other person to pay to a security
holder any part of the money paid by the security holder for securities;

(1) an order directing a corporation, subject to section 43, to pay a dividend to its
shareholders or a class of its shareholders;

(J) an order varying or setting aside a transaction or contract to which a
corporation is a party and compensating the corporation or any other party to the
transaction or contract;

(k) an order requiring a corporation, within a time specified by the Court, to
produce to the Court or an interested person financial statements in the form required by
section 155 or an accounting in any other form the Court may determine;

(I) an order compensating an aggrieved person;

(m) an order directing rectification of the registers or other records of a
corporation under section 244;

(n) an order for the liquidation and dissolution of the corporation;
(o) an order directing an investigation under Part 18 to be made;
(p) an order requiring the trial of any issue;

(qQ) an order granting leave to the applicant to

(1) bring an action in the name and on behalf of the corporation or any of
its subsidiaries, or

(i1) intervene in an action to which the corporation or any of its subsidiaries is a
party, for the purpose of prosecuting, defending or discontinuing an action on behalf of the
corporation or any of its subsidiaries.

(4) This section does not confer on the Court power to revoke a certificate of
amalgamation.

(5) If an order made under this section directs an amendment of the articles or bylaws of
a corporation, no other amendment to the articles or bylaws may be made without the
consent of the Court, until the Court otherwise orders.
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(6) If an order made under this section directs an amendment of the articles of a
corporation, the directors shall send articles of reorganization in the prescribed form to
the Registrar together with the documents required by sections 20 and 113, if applicable.

(7) A shareholder is not entitled to dissent under section 191 if an amendment to the
articles is effected under this section.

(8) An applicant under this section may apply in the alternative under section 215(1)(a)
for an order for the liquidation and dissolution of the corporation.

Court approval of stay, dismissal, discontinuance or settlement

243(1) An application made or an action brought or intervened in under this Part shall
not be stayed or dismissed by reason only that it is shown that an alleged breach of a right
or duty owed to the corporation or its subsidiary has been or may be approved by the
shareholders of the corporation or the subsidiary, but evidence of approval by the
shareholders may be taken into account by the Court in making an order under section
215, 241 or 242.

(2) An application made or an action brought or intervened in under this Part shall not be
stayed, discontinued, settled or dismissed for want of prosecution without the approval of
the Court given on any terms the Court thinks fit and, if the Court determines that the
interests of any complainant may be substantially affected by the stay, discontinuance,
settlement or dismissal, the Court may order any party to the application or action to give
notice to the complainant.

(3) A complainant is not required to give security for costs in any application made or
action brought or intervened in under this Part.

(4) In an application made or an action brought or intervened in under this Part, the Court
may at any time order the corporation or its subsidiary to pay to the complainant interim
costs, including legal fees and disbursements, but the complainant may be held
accountable for the interim costs on final disposition of the application or action.

Section 13 of Alberta’s Judicature Act reads as follows; Mr. Murphy relies on 13(2).:

Part performance

13(1) Part performance of an obligation either before or after a breach thereof shall be
held to extinguish the obligation

(a) when expressly accepted by a creditor in satisfaction, or
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(b) when rendered pursuant to an agreement for that purpose though without
any new consideration.

(2) An order in the nature of a mandamus or injunction may be granted or a receiver
appointed by an interlocutory order of the Court in all cases in which it appears to the
Court to be just or convenient that the order should be made, and the order may be made
either unconditionally or on any terms and conditions the Court thinks just.
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