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La bonne foi est une considération de base — Requiring Nothing Less than Good Faith in
Insolvency Law Proceedings

Janis Sarra *

I. — Introduction

It is hard to believe that anyone would argue for the corollary of good faith in insolvency
proceedings, i.e. “bad faith” in the conduct of the creditors and others. Yet, amazingly, there is a
critical mass of practitioners who argue strenuously that good faith should not be a requirement
imposed on creditors in Canadian insolvency proceedings. It may be that they do not appreciate
that the Supreme Court of Canada has already weighed in on this issue, calling good faith one
of the baseline considerations of the court when it is determining whether or not to exercise its
authority in insolvency proceedings. 2  Based on this reasoning, and a recent Supreme Court of
Canada judgment advancing the Canadian law doctrine of good faith in contractual relations, 3

the obligation already exists.

Yet there is anecdotal evidence that suggests that parties in some instances are increasingly
failing to deal honestly, candidly, forthrightly or reasonably with other stakeholders in insolvency
proceedings; or are acting in a way that undermines the interests of others or of the proceeding
itself; and/or are acting contrary to the objectives of the insolvency legislation; all hallmarks of a
failure to act in good faith, as recognized by the Supreme Court. 4

Hence, an important question is whether there should be a statutorily codified obligation to act in
good faith enshrined in the Bankruptcy and Insolvency Act (BIA) 5  and the Companies’ Creditors
Arrangement Act (CCAA), 6  as there is in the Civil Code of Québec (Civil Code) 7  and the United
States Bankruptcy Code. 8  This article suggests that such a duty either needs to be codified or
the courts need to make clearer to parties that a standard of good faith conduct is a minimum
requirement for parties in insolvency proceedings and that the court is prepared to act when conduct
is brought to its attention that does not meet this standard. The fact that some creditors already
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[68] In this regard, though not strictly applicable to the case at bar, I note that Parliament
has in recent amendments changed the wording contained in s. 11(1), making explicit
the discretionary authority of the court under the CCAA. Thus, in s. 11 of the CCAA as
currently enacted, a court may, “subject to the restrictions set out in this Act, ... make
any order that it considers appropriate in the circumstances” (S.C. 2005, c. 47, s. 128).
Parliament appears to have endorsed the broad reading of the CCAA.

Hence, the Supreme Court’s finding that good faith is a baseline consideration in insolvency law
arises out of its broad statutory authority, and the court can consider the good faith actions of all
parties to a CCAA and BIA proceeding. As the Court held, the court should assess whether the
order sought and the means it employs advance the policy objectives and remedial purpose of the
CCAA, which is to avoid the social and economic losses resulting from liquidation of an insolvent
company. 19  The Court observes that the chances for successful reorganizations are enhanced
where all stakeholders are treated as advantageously and fairly as the circumstances permit. 20

This broad authority clearly mandates Canadian courts to assess the good faith conduct of the
parties in insolvency proceedings; yet there are only rare instances in which such an assessment has
been undertaken. There are numerous possible reasons. First, without an express requirement, non-
repeat 21  and vulnerable creditors may be unaware that counter-parties to the proceedings have
such obligations; thus, the lack of transparency about such an obligation may encourage certain
behaviours in the negotiations for a workout, a part of the proceeding that the court does not see
or hear about unless an express issue is brought before it.

Second, the vast majority of participants may be assuming good faith on the part of all participants,
and a lack of good faith may be difficult to detect unless it is suspected and evidence of it sought.
Even then, it may be very difficult to ascertain and demonstrate, which would be a prerequisite to
court intervention to censure reprehensible conduct.

Third, some parties lack the resources to bring complaints about parties failing to act in good
faith. Insolvency proceedings, particularly under the CCAA, are already very expensive, and most
creditors that are likely to be at the receiving end of conduct that fails to fulfill the good faith
obligation are often at the vulnerable end of the spectrum of creditor power. Courts must be alert
to this risk in their determination of issues. Whatever the reasons for the rarity of good faith
complaints, parties have received a wake-up call in a recent Supreme Court decision.

In November 2014, the Supreme Court of Canadain Bhasin v Hrynew held that good faith is an
organizing principle in Canadian commercial relations. 22  It held that it is appropriate to recognize
a general organizing principle of good faith, which is a common law duty that requires parties to be
honest in their dealings with one another; and that parties generally must perform their contractual
duties honestly and reasonably and not capriciously or arbitrarily. The Supreme Court held that
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good faith, as a basic level of honest conduct, is necessary to the proper functioning of commerce.
To quote Cromwell J writing for a unanimous Court:

[32] The notion of good faith has deep roots in contract law and permeates many
of its rules. Nonetheless, Anglo-Canadian common law has resisted acknowledging
any generalized and independent doctrine of good faith performance of contracts. The
result is an “unsettled and incoherent body of law” that has developed “piecemeal” and
which is “difficult to analyze”: Ontario Law Reform Commission (”OLRC”), Report
on Amendment of the Law of Contract (1987), at p. 169. This approach is out of step
with the civil law of Québec and most jurisdictions in the United States and produces
results that are not consistent with the reasonable expectations of commercial parties.

[33] In my view, it is time to take two incremental steps in order to make the common
law less unsettled and piecemeal, more coherent and more just. The first step is to
acknowledge that good faith contractual performance is a general organizing principle
of the common law of contract which underpins and informs the various rules in
which the common law, in various situations and types of relationships, recognizes
obligations of good faith contractual performance. The second is to recognize, as a
further manifestation of this organizing principle of good faith, that there is a common
law duty which applies to all contracts to act honestly in the performance of contractual
obligations.

[34] In my view, taking these two steps is perfectly consistent with the Court’s
responsibility to make incremental changes in the common law when appropriate.
Doing so will put in place a duty that is just, that accords with the reasonable
expectations of commercial parties and that is sufficiently precise that it will enhance
rather than detract from commercial certainty.

The Supreme Court noted that the doctrine of good faith traces its history to Roman law and found
acceptance in earlier English contract law, the courts finding that in contracts of all kinds, it is
of the highest importance that courts of law should compel the observance of honesty and good
faith. 23  However, the Court noted that such broad pronouncements were restricted over the years
to specific types of contracts and relationships, leaving unclear the role of the broader principle of
good faith in the modern Anglo-Canadian law of contracts. 24

The Supreme Court further held:

[60] Commercial parties reasonably expect a basic level of honesty and good faith in
contractual dealings. While they remain at arm’s length and are not subject to the duties
of a fiduciary, a basic level of honest conduct is necessary to the proper functioning of
commerce. The growth of longer term, relational contracts that depend on an element
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of trust and cooperation clearly call for a basic element of honesty in performance, but,
even in transactional exchanges, misleading or deceitful conduct will fly in the face of
the expectations of the parties ...

[63] The first step is to recognize that there is an organizing principle of good faith that
underlies and manifests itself in various more specific doctrines governing contractual
performance. That organizing principle is simply that parties generally must perform
their contractual duties honestly and reasonably and not capriciously or arbitrarily.

[64] As the Court has recognized, an organizing principle states in general terms a
requirement of justice from which more specific legal doctrines may be derived. An
organizing principle therefore is not a free-standing rule, but rather a standard that
underpins and is manifested in more specific legal doctrines and may be given different
weight in different situations: see, e.g., R. v. Jones, 1994 CanLII 85 (SCC); [1994]
2 S.C.R. 229 at p. 249; R. v. Hart, 2014 SCC 52 (CanLII), [2014] 2 S.C.R. 544, at
para. 124; R. M. Dworkin, “Is Law a System of Rules?”, in R. M. Dworkin, ed., The
Philosophy of Law (1977), 38, at p. 47. It is a standard that helps to understand and
develop the law in a coherent and principled way ...

[65] The organizing principle of good faith exemplifies the notion that, in carrying
out his or her own performance of the contract, a contracting party should have
appropriate regard to the legitimate contractual interests of the contracting partner.
While “appropriate regard” for the other party’s interests will vary depending on the
context of the contractual relationship, it does not require acting to serve those interests
in all cases. It merely requires that a party not seek to undermine those interests in bad
faith. This general principle has strong conceptual differences from the much higher
obligations of a fiduciary. Unlike fiduciary duties, good faith performance does not
engage duties of loyalty to the other contracting party or a duty to put the interests of
the other contracting party first.

[66] This organizing principle of good faith manifests itself through the existing
doctrines about the types of situations and relationships in which the law requires,
in certain respects, honest, candid, forthright or reasonable contractual performance.
Generally, claims of good faith will not succeed if they do not fall within these existing
doctrines. But we should also recognize that this list is not closed. The application of the
organizing principle of good faith to particular situations should be developed where the
existing law is found to be wanting and where the development may occur incrementally
in a way that is consistent with the structure of the common law of contract and gives
due weight to the importance of private ordering and certainty in commercial affairs. 25

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994402480&pubNum=5499&cite=CaseLaw_151468&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994402480&pubNum=5499&cite=CaseLaw_151468&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033941980&pubNum=5466&cite=CaseLaw_1551888&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033941980&pubNum=5466&cite=CaseLaw_1551888&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
gbhinder
Line

gbhinder
Line



6 — La bonne foi est une considération de base —..., 2014 ANNREVINSOLV 6

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 8

As noted in the excerpt above, the Court held that, unlike fiduciary duties, good faith performance
does not engage duties of loyalty to the other contracting party or a duty to put the interests of
the other contracting party first. It also made clear that the existing doctrinal requirements of
candidness, honesty, forthrightness and reasonableness that are necessary to good faith are not a
closed list.

The Court in Bhasin v Hrynew recognized that there are limits to good faith as an organizing
principle:

[69] The approach of recognizing an overarching organizing principle but accepting
the existing law as the primary guide to future development is appropriate in the
development of the doctrine of good faith. Good faith may be invoked in widely varying
contexts and this calls for a highly context-specific understanding of what honesty and
reasonableness in performance require so as to give appropriate consideration to the
legitimate interests of both contracting parties. For example, the general organizing
principle of good faith would likely have different implications in the context of a long-
term contract of mutual cooperation than it would in a more transactional exchange:
Swan and Adamski, at §1.24; B. Dixon, “Common law obligations of good faith in
Australian commercial contracts — a relational recipe” (2005), 33 A.B.L.R. 87.

[70] The principle of good faith must be applied in a manner that is consistent with the
fundamental commitments of the common law of contract which generally places great
weight on the freedom of contracting parties to pursue their individual self-interest. In
commerce, a party may sometimes cause loss to another — even intentionally — in the
legitimate pursuit of economic self-interest: A.I. Enterprises Ltd. v. Bram Enterprises
Ltd., 2014 SCC 12 (CanLII), [2014] 1 S.C.R. 177, at para. 31. Doing so is not necessarily
contrary to good faith and in some cases has actually been encouraged by the courts on
the basis of economic efficiency: Bank of America Canada v. Mutual Trust Co., 2002
SCC 43 (CanLII), [2002] 2 S.C.R. 601, at para. 31. The development of the principle
of good faith must be clear not to veer into a form of ad hoc judicial moralism or “palm
tree” justice. In particular, the organizing principle of good faith should not be used as
a pretext for scrutinizing the motives of contracting parties.

[71] Tying the organizing principle to the existing law mitigates the concern that any
general notion of good faith in contract law will undermine certainty in commercial
contracts. In my view, this approach strikes the correct balance between predictability
and flexibility.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032637121&pubNum=5564&cite=CaseLaw_1520600&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056185&pubNum=5460&cite=CaseLaw_733198&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056185&pubNum=5460&cite=CaseLaw_733198&originatingDoc=I0e3084b4ec380860e0540021280d79ee&refType=CW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
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[72] ... The key question before the Court, therefore, is whether we ought to create a
new common law duty under the broad umbrella of the organizing principle of good
faith performance of contracts.

[73] In my view, we should. I would hold that there is a general duty of honesty
in contractual performance. This means simply that parties must not lie or otherwise
knowingly mislead each other about matters directly linked to the performance of the
contract. This does not impose a duty of loyalty or of disclosure or require a party to
forego advantages flowing from the contract; it is a simple requirement not to lie or
mislead the other party about one’s contractual performance. Recognizing a duty of
honest performance flowing directly from the common law organizing principle of good
faith is a modest, incremental step. The requirement to act honestly is one of the most
widely recognized aspects of the organizing principle of good faith.

. . . . .

[80] Recognizing a duty of honesty in contract performance poses no risk to commercial
certainty in the law of contract. A reasonable commercial person would expect, at least,
that the other party to a contract would not be dishonest about his or her performance.
The duty is also clear and easy to apply. Moreover, one commentator points out that
given the uncertainty that has prevailed in this area, cautious solicitors have long advised
clients to take account of the requirements of good faith ...

The Supreme Court of Canada summarized the principles as follows: (1) there is a general
organizing principle of good faith that underlies many facets of contract law; (2) in general, the
particular implications of the broad principle for particular cases are determined by resorting to
the body of doctrine that has developed, which gives effect to aspects of that principle in particular
types of situations and relationships; and (3) it is appropriate to recognize a new common law duty
that applies to all contracts as a manifestation of the general organizing principle of good faith: a
duty of honest performance, which requires the parties to be honest with each other in relation to
the performance of their contractual obligations. 26

Although decided in a non-insolvency context, the Supreme Court’s reasoning in Bhasin v
Hrynew regarding a general organizing principle of good faith has direct application to insolvency
matters. Parties to insolvency proceedings should act honestly, candidly and reasonably and not
capriciously or arbitrarily. 27  Parties must not lie or otherwise knowingly mislead each other about
matters related to the insolvency proceeding. Moreover, stakeholders in insolvency proceedings
should have appropriate regard for the legitimate interests of the other creditors and stakeholders,
“appropriate regard” requiring that, while self-interest in pursuing their claims is valid, the parties
should not seek to undermine the interests of others in bad faith. 28
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•     Just as “come back orders” are aimed at encouraging parties with concerns about
the initial order under the CCAA to come before the court, model initial orders could
contain a provision that expressly reminds parties of their obligation to act in good
faith in the proceedings, and encourages parties who are concerned about compliance
with this standard to come before the court.

•     Good faith should generally be a process obligation, but the court may have recourse
to assessing the substantive positions of parties in assessing their good faith conduct.

•     The court will find bad faith conduct where a debtor, creditor or their professionals
fail to meet the requirements to act candidly, honestly, forthrightly and reasonably
in their dealings with one another and the court; where parties act capriciously or
arbitrarily; 143  or where they lie or otherwise knowingly mislead each other about
matters related to the insolvency proceeding. 144

There also needs to be an articulation of principles that the court will apply in enforcing the
obligation to act in good faith. For example, will the lack of good faith by a debt purchaser
result in an order eliminating its voting rights, as occurs under the US Bankruptcy Code? These
questions are difficult, but necessary to answer. There need to be meaningful remedies to bad faith
conduct, the court weighing the equities in all the circumstances, and it may be that codification
of the good faith standard is necessary if the court is to exercise its authority to grant meaningful
remedies. While the majority of stakeholders act with good faith in insolvency proceedings, the
current deterioration in conduct by some parties may be as a result of there being no downside
risk. Meaningful remedies address those situations where the conduct of parties is not in good
faith, and should act as both “carrot” and “stick” in guiding parties in their workout discussions
and their positions before the court.

In summary, the requirement of good faith conduct is part of the existing common law and civil
law; insolvency is not some special situation in which different standards of commercial conduct
should apply, and really, the question is whether to incorporate it into the statutes or rely on the
courts’ exercise of their authority. With the increasing number of creditors and financiers from
outside Canada, it argues for creating an express requirement that parties act in good faith enshrined
in the CCAA and BIA, as such creditors may interpret the absence of a statutory provision as a
signal that a different standard applies.

Footnotes
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The New Duty of Good Faith and How It Applies in Insolvency Proceedings

Jules A Monteyne *

I. — INTRODUCTION

On 8 April 2019, Bill C-97 received First Reading, implementing many of the promised legislative changes in the budget

announcement of March 2019. 1  Bill C-97, which received Royal Assent on 21 June 2019, contains provisions that could
result in some major changes to the insolvency framework in Canada, including changes to the Bankruptcy and Insolvency

Act (BIA), 2  the Companies’ Creditors Arrangement Act (CCAA), 3  the Canada Business Corporation Act (CBCA), 4  and the

Pension Benefits Standards Act (PBSA). 5

With these changes, the Federal Government provided the first substantive overhaul of Canada’s two main insolvency regimes,
the BIA and CCAA, in nearly a decade. One of the more notable changes in this overhaul is a potentially significant policy
makeover with the addition of the duty of all “interested persons” to act in good faith in proceedings under those regimes.

II. — NEW LEGISLATIVE PROVISIONS

Sections 4.2 of the BIA and 18.6 of the CCAA provide the identical good faith requirement, as follows:

Duty of Good Faith

Good faith

4.2(1) Any interested person in any proceedings under this Act shall act in good faith with respect to those
proceedings.

Good faith -- powers of court

(2) If the court is satisfied that an interested person fails to act in good faith, on application by any interested
person, the court may make any order that it considers appropriate in the circumstances.

...

Duty of Good Faith

Good faith

18.6(1) Any interested person in any proceedings under this Act shall act in good faith with respect to those
proceedings.

Good faith -- powers of court



16 — The New Duty of Good Faith and How It Applies..., 2019 ANNREVINSOLV...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 6

Honest, reasonable, and fair behaviour on the part of all parties, while limiting the individual successes, can potentially achieve
the best results for everyone. A broad and flexible power to punish bad faith in these contexts, therefore, achieves the policy
goals of the legislative change.

Based on this analysis, a broad definition for a duty of good faith in insolvency proceedings could be a requirement to take
timely actions, honestly and fairly.

V. — APPLICATION

If there are real considerations of good faith, and real consequences for failing that duty, then the duty, as defined above, has
the ability to effect change in the practice of insolvency proceedings. A few basic scenarios provide examples of areas that
could be subject to significant scrutiny.

1. — The Late Entrant

A late entrant is a common scenario in large insolvencies. It is the eve of a distribution order or a comeback motion. Parties have
spent weeks negotiating compromises on their priority claims in order to avoid litigation and the depletion of an insolvent estate.
Everyone has left something on the table with the understanding that if they do not, then everyone could be left with nothing.

Enter a non-participant to the previous negotiations with their own priority claim, claiming that they only just became aware of
the insolvency proceedings. They draw a line in the sand, claiming that they are not willing to give up a cent of their priority.
The other participants have all shown their hands at this point, and what they are willing to give up. While giving the late entrant
an upper hand, it turns the entire proceeding on its head at a cost to everyone.

Do the late entrant’s actions meet the requirements of good faith? This is obviously a fact-driven inquiry, but timeliness is most
likely a factor.

Depending on the stage of the insolvency and the level of media coverage, there could definitely be questions of honesty with
regards to their position that they were not previously aware of the insolvency proceedings. As well, the reasonable expectations
of the other parties are that participants with significant priority interests would be involved from the outset. Finally, the
collective loss caused by the late entrant could favour a finding of a breach of the duty of good faith.

Does the addition of a good faith requirement place greater scrutiny on participants using this tactic in insolvency proceedings?

2. — The Smoke and Mirrors Priority

The BIA and CCAA are complex statutes with many priorities arising, both from within and from other statutes. Many of these
statutory priorities remain in a state of uncertainty, either as a result of conflicting decisions in different jurisdictions or as a

result of a general lack of case law. 38  When an estate is liquidating, funds spent determining these priorities in court are funds
that would otherwise be available for distribution. Parties are, therefore, incentivized to settle.

These areas of uncertainty become especially problematic when estates are significantly underfunded, and funds are so low that
significant court battles could deplete the remainder of the estate. With a game of all-or-nothing, parties are even more driven to
settle these uncertainties versus roll the dice on the courts. Parties resort to posturing with sometimes novel or untested statutory
priorities. As a result, the entire basis of their claim could be the significant cost of litigation depleting the values remaining in
the estate. This can force other parties to settle with frivolous claimants solely on the threat of the depleted estate.

Innovative priority claims can be both a timely and honest use of the procedure, but abuse of process as a result of asserting
unsubstantiated priority claims can, in and of itself, constitute bad faith or, at least, a lack of good faith. Other parties may be
playing within the rules of the insolvency legislation but are subject to this form of litigious blackmail. It also can hold hostage
the collective gains to be made by other parties in order to create an individual gain by the party using the tactic.

gbhinder
Line

gbhinder
Line
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Is this strategy contrary to the new duty of good faith? Given the open-ended nature of “any order that [the court] considers
appropriate in the circumstances”, is there a sufficient deterrent that the court could order to discourage parties from using the
threat of estate depletion when other parties face this alternative?

VI. — CONCLUSION

Insolvency proceedings are some of the most complex proceedings in the modern commercial litigation context. They involve
willing and sophisticated participants, like professional trustees and other specialized practitioners. They also involve unwilling
participants, like employees, retirees, and customers of struggling companies along with sophisticated lenders financing debt
using tools designed to guarantee the return of their investment. As a result, there is an infinite number of situations in which
the good faith of participants could be challenged.

Given this complexity and the potential to take advantage of these limited resource and high stakes situations, the Federal
Government has determined that a statutory duty of good faith is beneficial overall to the participants in these proceedings.

As determined above, by summarizing how good faith has been interpreted in other areas of law, a sensible interpretation is
the requirement to take timely actions, honestly and fairly.

Footnotes

* Jules Monteyne is an associate in the Restructuring & Insolvency group at Blake, Cassels & Graydon LLP. At the time of writing,
he was an associate in the Pension & Benefits and Bankruptcy & Restructuring groups at Koskie Minsky LLP. The author wishes to
thank Adriana Zichy and Rebecca Meharchand for their assistance in the preparation of this article.
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measured so long as such standards are not unreasonable having regard to 
the nature of the rights and duties.^*’’’

^4.260 Part XI of the BIA does not define the concept of “commercial 
reasonableness” and does not permit the parties to set their own standards 
of commercial reasonableness as PPSA legislation does. Accordingly, 
while PPSA legislation permits an element of “subjectivity” in the test for 
commercial reasonableness, the BIA imposes an objective standard, 
giving rise to differing standards under both statutes in respect of personal 
property. From a practical point of view, the receiver should consider itself 
to be governed by the higher objective standard. In most cases, under this 
approach, the receiver should critically examine the standards of reasona­
bleness set out in the security agreement before it concludes that perfor­
mance to the agreed standard under PPSA legislation will also meet the 
duties imposed by the BIA.

^4.261 Section 247 of the BIA imposes a general duty of good faith on 
a receiver. The standard of “commercial reasonableness” is the standard 
imposed on secured creditors and receivers under PPSA legislation and is 
therefore familiar. However, the imposition of the additional duty of 
“good faith” may bring with it a degree of uncertainty. As is the case in 
most insolvency situations, the efficient and expeditious realization of 
secured assets is a top priority. Uncertainty as to what “good faith” 
requires may paralyze the administration of receiverships and undermine 
the efficient realization of the debtor’s assets.

(Hi) Wage Earner Protection Program Act Duties

^4.262 The WEPPA imposes significant, some would say onerous, 
duties on “receivers” (using the same comprehensive definition of 
“receiver” used in Part XI of the BIA) and on trustees. The protections for 
employees under WEPPA effectively work like insurance. The unpaid 
wage claims of employees are paid by the government, not directly by the 
estate, and the government (as “insurer”) is subrogated to the priority 
position of the employees under sections 81.3 and 81.4 of the BIA. 
Notwithstanding that the government is responsible for the payment of the 
employee benefits provided by WEPPA, the government is not responsible 
for generating the data on which claims are determined. Rather, the 
system relies on imposing reporting obligations on receivers and trustees 
appointed in respect of employers.

^4.263 Section 21 of WEPPA requires each trustee or receiver to identify 
each employee who is owed eligible wages, determine the amount of wages

206 BIA, s. 59(4).
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Canada’s two main insolvency and restructuring 
statutes, the Bankruptcy and Insolvency Act (“BIA”) 
and the Companies’ Creditors Arrangement Act 
(“CCAA”) were recently amended to include a 
new duty of good faith on the part of all “interested 
persons” involved in an insolvency proceeding. The 

persons”. Although requiring all participants in an 
insolvency proceeding to act in good faith may be 
a laudable objective, the statutory amendments are 

the duty of good faith actually entails while at the 
same time allow any interested person to complain 
to the court that the duty has been breached by 

the court is given very broad powers to make any 
order it considers appropriate in the circumstances. 

be problematic. To date, Canadian courts have been 
generous in allowing those claiming an “interest” 
in proceedings, including “social stakeholders”—a 
constituency with no economic interest in the debtor’s 
estate—to participate in insolvency and restructuring 
proceedings.1 This article discusses the new duty of 
good faith under the BIA and CCAA and considers 
how the duty might be interpreted, using the U.S. 
principle of equitable subordination for comparison.

The new duty of good faith has been enacted under 
sections 4.2 of the BIA and 18.6 of the CCAA, as 
follows:

Good faith

1. Any interested person in any proceedings under 
this Act shall act in good faith with respect to 
those proceedings

Good faith – powers of court

fails to act in good faith, on application by any 
interested person, the court may make any order 
that it considers appropriate in the circumstances.

A duty of good faith in insolvency and restructuring 
proceedings is not a new concept under Canadian law. 
Prior to the above-noted amendments, the statutes 
already mandated a good faith duty for trustees in 
bankruptcy, receivers and monitors, and the debtor 

THE NEW DUTY OF GOOD FAITH IN 
CANADIAN INSOLVENCY PROCEEDINGS
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company.2 Moreover, the Supreme Court of Canada 
has previously recognized good faith as a “baseline 
consideration”3 in restructuring proceedings and as 
a “general organizing principle of the common law 
of contract”.4 However, an express statutory duty on 
the part of all participants (including creditors) in an 
insolvency proceeding is new. In circumstances where 
restructuring and insolvency proceedings in Canada 
are already supervised by a court and court-appointed 

that the proceedings are conducted in accordance 
with the law and that restructuring plans are fair and 

on the part of all interested parties to an insolvency 
proceeding. 

A creditor in an insolvency proceeding can 
be expected to act in its economic self-interest 
to maximize returns in accordance with its legal 
rights and priorities, often in competition with other 

statutory duty with a very broad power for a court 
to “make any order that it considers appropriate 
in the circumstances” may lead to an increase in 
disputes between creditors, the debtor(s), and other 
participants in insolvency proceedings, since an 
application impugning an interested person’s good 
faith can be brought by any other interested person 
in the proceedings. Insolvency is often a zero-sum 
game, where one participant’s gain is another 
participant’s loss. Applications alleging bad faith 
could conceivably be launched out of self-interest 
by participants clamoring for priority or seeking to 
discredit the claims of other creditors to maximize 
their own recoveries or even by “social creditors” who 
do not have an economic interest in proceedings. This 
may in turn lead to increased uncertainty and costs 
to the detriment of all participants in an insolvency 
proceeding as a participant’s intent and good faith (or 
lack thereof) becomes an issue to be considered by the 
courts in addition to the legal priorities of its claims.

As there is not yet (at the time of writing this article) 
any reported jurisprudence interpreting the new good 
faith requirement under the BIA and CCAA, it is 
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helpful to review some examples where courts have 
considered creditors’ conduct in insolvency and 
restructuring proceedings in Canada. Such a review 
will help provide some guidance as to how the duty 
of good faith might be interpreted and applied. Two 
relatively recent cases emanating from courts in the 
Canadian province of Quebec may be informative. In 
addition to the common law and statute-based legal 
system used in the rest of Canada, Quebec is the 
only province with a civil code, based on the French 
Napoleonic Code. The duty to act in good faith in 

under the Quebec Civil law.5 Therefore, while not 
previously a formal requirement under Canada’s 
federal insolvency statutes (BIA and CCAA), whether 
a participant in an insolvency proceeding is acting 
in good faith is often considered (albeit sometimes 
informally) in insolvency cases before Quebec courts. 

In its March 16, 2018 decision in the Bluberi 
Gaming Technologies Inc. CCAA case,6 the Quebec 
Superior Court considered whether the secured 
creditor (Callidus Capital Corporation (“Callidus”)) 
of the CCAA debtors should be permitted to vote in 
favour of its own plan of arrangement in respect of the 
CCAA debtors in circumstances where it was alleged 
that the secured creditor’s plan was being advanced 
primarily to avoid and obtain releases from claims 
being pursued against Callidus by the CCAA debtors. 
While the Court recognized prior case law that 

in “their own economic interests as long as their 
actions are not unlawful or do not result in substantial 
injustice”,7 the Court held that Callidus should not 
be permitted to advance and vote in favour of its 
proposed plan of arrangement in such circumstances:

It is one thing to let the creditors vote on a plan 
submitted by a secured creditor, it is another to allow 
this secured creditor to vote on its own plan in order 
to exert control over the vote for the sole purpose of 
obtaining releases. Under the present circumstances, 
this approach is both unfair and unreasonable. […] 
Callidus’ behavior is contrary to the “requirements 
of appropriateness, good faith, and due diligence 
[that] are baseline considerations that a court 
should always bear in mind when exercising CCAA 

intends to use its vote for an improper purpose and 
that it should not be allowed to do so.8

The Bluberi decision was reversed on appeal and 
the Quebec Court of Appeal noted that Callidus was 
not acting improperly in seeking a release through the 
plan of arrangement proposed by it and that “voting 
rights should not be excluded on supposed ‘equitable 
grounds’.”9 That decision was further appealed to 
the Supreme Court of Canada, which overturned the 
Quebec Court of Appeal’s decision. The Supreme 
Court of Canada’s reasons have not yet been released 
as of the date of this article, so it is unknown whether 
the Supreme Court of Canada considered the “good 
faith” issue. The Quebec Court of Appeal’s stance in 
Bluberi, that creditors are entitled to act in their own 
self-interest and their voting rights of creditors should 
not be interfered with on equitable grounds, is in 
interesting contrast to its earlier stance in the Uniforêt 
case.10 In Uniforêt the Quebec Court of Appeal 
upheld a Quebec Superior Court decision denying a 
debentureholder group’s motion to vote in a separate 
class on the basis that it was found to be acting in a 
self-interested manner:

[The] Petitioners’ motives and good faith are 
seriously in issue. […] [The] Petitioners persist 
in obstructing the plan in order to achieve their 
own ends, without regard to the results on the 
Company, the creditors, and community as a whole. 
They obviously have no interest in facilitating the 
reorganization of the Company but seek to maximize 
their return at all costs, even if it means liquidation, 
in which case they too will lose.11

The inconsistency between the appellate court 
decisions in Bluberi and Uniforêt provide little 
clarity on how the good faith standard will be 
interpreted and applied by Canadian courts going 
forward. Clearly the Quebec Court of Appeal took 
the motives of the creditors seeking to exercise their 
voting rights into account in both cases. Still, on the 
one hand the court held that self-interested conduct 
by a creditor (proposing a plan of arrangement to 
seek releases only for itself from claims asserted 
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obtaining releases. Under the present circumstances, 
this approach is both unfair and unreasonable. […] 
Callidus’ behavior is contrary to the “requirements 
of appropriateness, good faith, and due diligence 
[that] are baseline considerations that a court 
should always bear in mind when exercising CCAA 

intends to use its vote for an improper purpose and 
that it should not be allowed to do so.8

The Bluberi decision was reversed on appeal and 
the Quebec Court of Appeal noted that Callidus was 
not acting improperly in seeking a release through the 
plan of arrangement proposed by it and that “voting 
rights should not be excluded on supposed ‘equitable 
grounds’.”9 That decision was further appealed to 
the Supreme Court of Canada, which overturned the 
Quebec Court of Appeal’s decision. The Supreme 
Court of Canada’s reasons have not yet been released 
as of the date of this article, so it is unknown whether 
the Supreme Court of Canada considered the “good 
faith” issue. The Quebec Court of Appeal’s stance in 
Bluberi, that creditors are entitled to act in their own 
self-interest and their voting rights of creditors should 
not be interfered with on equitable grounds, is in 
interesting contrast to its earlier stance in the Uniforêt 
case.10 In Uniforêt the Quebec Court of Appeal 
upheld a Quebec Superior Court decision denying a 
debentureholder group’s motion to vote in a separate 
class on the basis that it was found to be acting in a 
self-interested manner:

[The] Petitioners’ motives and good faith are 
seriously in issue. […] [The] Petitioners persist 
in obstructing the plan in order to achieve their 
own ends, without regard to the results on the 
Company, the creditors, and community as a whole. 
They obviously have no interest in facilitating the 
reorganization of the Company but seek to maximize 
their return at all costs, even if it means liquidation, 
in which case they too will lose.11

The inconsistency between the appellate court 
decisions in Bluberi and Uniforêt provide little 
clarity on how the good faith standard will be 
interpreted and applied by Canadian courts going 
forward. Clearly the Quebec Court of Appeal took 
the motives of the creditors seeking to exercise their 
voting rights into account in both cases. Still, on the 
one hand the court held that self-interested conduct 
by a creditor (proposing a plan of arrangement to 
seek releases only for itself from claims asserted 
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