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Court File No.: 
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C — 36, AS AMENDED

— AND —

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, C. 57, AS AMENDED

— AND —

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
PORT CAPITAL DEVELOPMENT (EV) INC. and EVERGREEN HOUSE DEVELOPMENT

LIMITED PARTNERSHIP

PETITION TO THE COURT

This proceeding is brought by the petitioners for the relief set out in Part 1 below.

If you intend to respond to this petition, you or your lawyer must

(a) file a response to petition in Form 67 in the above-named registry of this court
within the time for response to petition described below, and

(b) serve on the petitioner

(i)

(ii) 2 copies of each filed affidavit on which you intend to rely at the hearing.

2 copies of the filed response to petition, and

Orders, including orders granting the relief claimed, may be made against you, without any
further notice to you, if you fail to file the response to petition within the time for response.

TIME FOR RESPONSE TO PETITION

A response to petition must be filed and served on the petitioner,

(a) if you reside anywhere within Canada, within 21 days after the date on which a
copy of the filed petition was served on you,

(b) if you reside in the United States of America, within 35 days after the date on which
a copy of the filed petition was served on you,
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(c)

2

if you reside elsewhere, within 49 days after the date on which a copy of the filed
petition was served on you, or

(d) if the time for response has been set by order of the court, within that time.

(1) The address of the registry is:

The Law Courts
800 Smithe Street
Vancouver, British Columbia, V6Z 2E1

(2) The ADDRESS FOR SERVICE of the petitioner is:

Bennett Jones LLP
2500 Park Place, 666 Burrard Street,
Vancouver, B.C. V6C 2X8

Attention: David E. Gruber and Alexandra Andrisoi

Fax number address for service of the petitioner: 604-891-5100

E-mail address for service of the petitioner: gruberd@bennetfiones.com and
andrisoia@bennettjones.com

(3) The name and office address of the petitioner's lawyer is:

Bennett Jones LLP
2500 Park Place, 666 Burrard Street,
Vancouver, B.C. V6C 2X8

Attention: David E. Gruber & Alexandra Andrisoi

CLAIM OF THE PETITIONERS

Part 1: ORDERS SOUGHT

1. The Petitioners make an application for an order substantially in the form attached as
Schedule A hereto (the "Initial Order"), for certain relief, including, inter alia, the
following:

a) a declaration that the CCAA applies to the Petitioners;
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b) a stay of all proceedings and remedies taken or that might be taken in respect of the

Petitioners or any of their property, except as otherwise set out in the Initial Order

or otherwise permitted by law;

c) a stay of all proceedings and remedies taken or that might be taken in respect of

Port Capital Development Inc. or Macario (Tobi) Reyes solely in their capacities

as guarantor or covenantor of any of the Petitioners' debts or liabilities;

d) authorizing the Petitioners to carry on business in a manner consistent with the

preservation of their property and business and to make certain payments in

connection with their business during the CCAA proceeding;

e) appointing Ernst & Young, Inc. ("EY") as monitor in these proceedings;

f) authorizing the Petitioners to borrow funds pursuant to an interim debtor-in-
possession facility; and

authorizing the Petitioners to file with the Court a plan or plans of compromise andg)

arrangement.

Part 2: FACTUAL BASIS

2. The Petitioner, Evergreen House Development Limited Partnership ("Evergreen LP") and

its general partners, the Petitioner, Port Capital Development (EV) Inc. (the "GP"), own

the "Terrace. House Property". The Terrace House Property is a high-rise luxury

residential strata development in the Coal Harbour neighbourhood, located at 1250 W

Hastings St., Vancouver. The project is unique in that the primary structural material is

timber. Construction of the Terrace House Property is approximately 20% complete.

3. As at March 24, 2018, the appraised market value of the Terrace Property was

approximately $43.5 million. The Terrace House Property's development is currently an

undertaking of the Port Capital Group. The Port Capital Group and its related subsidiaries

(collectively, the "Port Capital Group") is in the business of real estate development and

management, with real estate assets primarily in British Columbia, but also in Toronto.
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Corporate structure

4. The Port Capital Group is divided into two divisions. Its business generally consists of an

investment division organized under a company named PortLiving Properties Inc., and a

development division under Port Capital Development Inc. ("Development Inc.").

5. The development division of the Port Capital Group's business is directly or indirectly

owned through Development Inc. These consist of projects under active development and

properties that are being held for future development. Development Inc. is a guarantor to

much of the indebtedness of the Port Capital Group owing in respect of individual project

specific limited partnerships.

6. Each of the development projects in the development portfolio is typically carried out

through a project specific limited partnership, with initial equity funding provided by the

limited partners (who are mostly at arm's length to Port Capital Group), and subsequent

equity funding provided by Development Inc. on an as-needed basis to meet development

milestones or bridge project specific financial constraints. As a result, a significant portion

of Port Capital Group's debt is comprised of inter-company debt.

7. In addition to the limited partnership, each project generally has a general partner and in

most cases a bare trustee, both of which corporations are owned within the Port Capital

Group. In the case of the Petitioners, there is no bare trustee, but the structure is otherwise

the same.

8. The majority of the development projects of the Port Capital Group consist of mixed-use

residential and commercial properties. For the projects completed by the Port Capital

Group to date, the residential component of the developments have generally been sold to

third party purchasers. The development division's primary economic interest is in earning

fees for managing the development process on behalf of the limited partners. For most

projects, the Port Capital Group retains all, or a portion, of the commercial component of

its projects. Typically, when that occurs the ownership is transferred from the development

division under Development Inc. to the investment division of the Port Capital Group.
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Cause of financial difficulties and need to restructure

9. The Petitioners are undercapitalized in terms of equity and as a result, are unable to meet

their obligation to fund any cost overruns on the Terrace House Property project. The

construction lender has determined that there are cost overruns that Evergreen LP is

responsible to fund, for which funds are not currently available.

10. Also the Port Capital Group has been unable to advance funds such that the Petitioners

have not been able to pay interest due to their construction lender.

11. As a result of all these circumstances, the Petitioners' construction lender has stopped

advancing under the construction lending facility.

12. The financial difficulties of the Petitioners are attributable to a number of factors, which

were compounded by the widespread business closures as a result of the COVID-19 global

pandemic. The uncertain financial impact of the current COVID-19 pandemic has resulted

in potential investors withdrawing their interest in investing in the Port Capital Group's

ongoing projects, and has made it more difficult for the Port Capital Group to attract new

investors.

13. The primary cause of the liquidity crisis is that the projects being managed by Development

Inc. are undercapitalized in terms of equity, and absent further contributions of equity by

the existing limited partners or the addition of new equity partners contributing capital,

other entities within the Port Capital Group have had to make up the equity shortfall by

way of unsecured intercorporate advances and accrual of fees otherwise payable by the

development limited partnerships in order to continue the construction and development

processes currently underway. This, in turn has led to friction between the Port Capital

Group and certain of its lenders, which has resulted in these lenders showing less flexibility

in the negotiation or re-negotiation of existing credit facilities extended to the Port Capital

Group.
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Stakeholders

(a) Unsecured creditors 

14. The unsecured creditors of the Petitioners mostly consist of:

a) unsecured trade creditors;

b) property taxes;

c) professional services firms including law and accounting firms;

d) consultants; and

e) inter-company indebtedness.

15. The unsecured creditors of the Petitioners are owed approximately $8 million.

16. These debts are subordinate to the secured creditors of the Petitioners. A restructuring with

the assistance of the proposed Monitor under the CCAA is much more likely to result in

an outcome that will allow the unsecured creditors of the Petitioners to realize a return on

their debt, as opposed to an uncontrolled liquidation or independent foreclosures of the

Petitioners.

(b) Investors

17. Evergreen LP is owned by a number of investors who subscribed for limited partnership

units. They are at arm's length to the Port Capital Group.

(c) Secured creditors

18. The secured creditors of the Petitioners are CMLS Financial Ltd. and Aviva Insurance

Company of Canada. The cumulative secured debt of the Petitioners is approximately

$34.8 million.

19. Given the significant real estate assets of the Petitioners, the secured creditors have

sufficient security and will likely not suffer a shortfall if the Petitioners are permitted an

opportunity to restructure. The investors are likely the fulcrum stakeholders.

Intercorporate indebtedness and guarantees

20. Based on what appeared in the general ledgers of the Port Capital Group as at February 29,

2020, the intercompany indebtedness owed by Evergreen LP to Development Inc. is
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approximately $3.9 million; however, the ledgers have not been audited or reconciled and

there may be additional inter-company transactions not captured in this amount.

21. Development Inc. and Mr. Macario Reyes are covenantors on the Petitioners' first mortgage

and guarantors of the Petitioners' second mortgage in favour of the project's deposit insurer.

Development Inc. and Mr. Reyes are also covenantors, or guarantors, to most credit

facilities advanced to the Port Capital Group's various project specific limited partnerships

and general partners. If there were enforcement proceedings brought against Mr. Reyes

and/or Development Inc. on account of the Petitioners' mortgages, that event would trigger

defaults under a large number of other loans within the Port Capital Group, with an

aggregate balance of over $400 million.

Demands for repayment of loan

22. On May 12, 2020, CMLS Financial Ltd. made demand and issued a Notice of Intention to

Enforce Security in respect of the indebtedness of approximately $20,128,000 million

owing on its loan, secured, among other things, by a first ranking mortgage against the

Terrace House Property. The indebtedness owing to CMLS Financial Ltd. remains

outstanding as the Petitioners do not have the funds to repay the indebtedness.

Anticipated restructuring

23. The Petitioners have been in negotiations with their secured lenders regarding potential

forbearance agreements and with potential investors regarding an equity investment in the

overall Port Capital Group, including the Terrace House Property.

24. So far none of these discussions has resulted in an agreement capable of execution that

would be beneficial to the stakeholders generally, but the discussions are ongoing.

25. The terms and structure of the Petitioners' restructuring will be finalized with the assistance

of EY, as Monitor, if the relief sought by the Petitioners pursuant to the CCAA is granted

by this Honourable Court. However, a proposed restructuring will likely involve:

(a) obtaining an equity investment to recapitalize the Petitioners generally, but if that

proves not to be possible:
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1. making cash calls on existing limited partners to increase the equity capital
available;

2. replacing existing limited partners with new ones able and willing to contribute
additional capital; and/or

3. selling further limited partnership units to new equity investors; and

(b) liquidating assets in an orderly way that deals with the impact of intercorporate debt

and intercorporate guarantees.

26. The Petitioners are applying for relief under the CCAA because they require, among other

things, the stay of proceedings sought in order to preserve the status quo and stay the

actions of its creditors, so that the Petitioners may continue to operate its businesses and

explore restructuring opportunities.

Appointment of Monitor

27. EY has consented to be appointed monitor in these proceedings.

Administration Charge

28. It is contemplated that the proposed Monitor, counsel for the proposed Monitor and counsel

to the Petitioners would be granted a first priority Court-ordered charge on the assets,

property and undertaking of the Petitioners, in priority to all claims, up to the maximum

amount of $250,000 in respect of their respective fees and disbursements, incurred at

standard rates and charges (the "Administration Charge").

29. The Petitioners believe that the Administration Charge is necessary to ensure these

professionals' continued assistance.

Interim Lending Facility

30. The cash-flow statement prepared in support of the Petitioners' application contemplates

that the Petitioners will requires interim financing in order to facilitate an efficient and

orderly restructuring. The Petitioners are working with the proposed Monitor to identify a
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lender to provide debtor-in-possession financing in the approximate principal amount of

$1 million (the "DIP Facility").

31. The Petitioners expect the terms of the DIP Facility will require that any funds advanced

be secured by a second-ranking charge (subordinate only to the proposed Administration

Charge) secured against the property of the Petitioners in accordance with the terms of the

Initial Order (the "DIP Facility Charge").

32. The DIP Facility and DIP Facility Charge are necessary to facilitate the restructuring

activities of the Petitioners in these CCAA proceedings. Access to the funds proposed to

be advanced under the contemplated DIP Facility would enhance the prospect of a viable

compromise or arrangement being made in respect of the Petitioners.

Conclusion

33. The Petitioners are currently unable to meet their obligations as they come due, including

amounts owing to their secured creditors and unsecured creditors. The Petitioners are

seeking a stay of proceedings and additional and other relief under the CCAA in order to

maintain the status quo and provide the Petitioners with the much needed breathing room

to explore restructuring opportunities with the assistance of the Monitor.

34. The Petitioners believe that this CCAA proceeding is the best means of maximizing the

recovery to the Petitioners' creditors and stakeholders.

Part 3: LEGAL BASIS

1. The Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended;

2. Supreme Court Civil Rules, B.C. Reg. 241/2010, as amended;

3. The inherent and equitable jurisdiction of this Honourable Court.

Part 4: MATERIAL TO BE RELIED ON

At the hearing of this Petition, the Petitioners will rely on:

1. Affidavit # 1 of Macario (Tobi) Reyes made May 18, 2020 and filed herein;

2. The pre-filing report of the proposed Monitor, to be filed;
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3. Such further and other materials as counsel may advise and this Honourable Court may

allow.

The Petitioner estimates that the hearing of the petition will take 90 minutes.

Date: May 19, 2020
David E. Gruber
Lawyer for the Petitioners

THIS PETITION is prepared and delivered by David E. Gruber of Bennett Jones LLP, whose
place of business and address for service is 2200 — 1055 West Hastings Street, Vancouver, British
Columbia, V6E 2E9 Phone: (604) 891-5150 Fax: (604) 891-5100

To be completed by the court only:

Order made

[ in the terms requested in paragraphs of Part 1 of this petition

with the following variations and additional terms:

Date: May , 2020

Signature of [ ] Judge [ ] Master
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Schedule "A" to Petition

No. 
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

— AND —

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, C. 57, AS AMENDED

— AND —

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
PORT CAPITAL DEVELOPMENT (EV) INC. and EVERGREEN HOUSE DEVELOPMENT

LIMITED PARTNERSHIP

ORDER MADE AFTER APPLICATION

(Initial Order) 

BEFORE THE HONOURABLE

MADAM JUSTICE FITZPATRICK 21/MAY/2020

THE APPLICATION of the Petitioners coming on for hearing at Vancouver, British Columbia,

on the I ,r day of May, 2020 (the "Order Date"); AND ON HEARING David E. Gruber and

Alexandra Andrisoi, counsel for the Petitioners and those other counsel listed on Schedule "A"

hereto; AND UPON READING the material filed, including the First Affidavit of Macario

(Tobi) Reyes sworn May 18, 2020 and the consent of Ernst & Young, Inc. ("EY") to act as

Monitor; AND UPON BEING ADVISED that the secured creditors who are likely to be affected

by the charges created herein were given notice; AND pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985 c. C-36 as amended (the "CCAA"), the British Columbia

Supreme Court Civil Rules and the inherent jurisdiction of this Honourable Court;
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THIS COURT ORDERS AND DECLARES THAT:

JURISDICTION

1. The Petitioners are companies to which the CCAA applies. For greater certainty,

Evergreen House Development Limited Partnership shall enjoy the benefits of the protections

provided herein, and shall be subject to the same restrictions hereunder.

SUBSEQUENT HEARING DATE

2. The hearing of the Petitioners' application for an extension of the Stay Period (as defined

in paragraph [15] of this Order) and for any ancillary relief shall be held at the Courthouse at 800

Smithe Street, Vancouver, British Columbia at   .m. on , the  day

of , 2020 or such other date as this Court may order.

PLAN OF ARRANGEMENT

3. The Petitioners shall have the authority to file and may, subject to further order of this

Court, file with this Court a plan of compromise or arrangement (hereinafter referred to as the

"Plan").

POSSESSION OF PROPERTY AND OPERATIONS

4. Subject to this Order and any further Order of this Court, the Petitioners shall remain in

possession and control of their current and future assets, undertakings and properties of every

nature and kind whatsoever, and wherever situate including all proceeds thereof (the

"Property"), and continue to carry on their business (the "Business") in the ordinary course and

in a manner consistent with the preservation of the Business and the Property. The Petitioners

shall be authorized and empowered to continue to retain and employ the employees, consultants,

agents, experts, accountants, counsel and such other persons (collectively, "Assistants")

currently retained or employed by them, with liberty to retain such further Assistants as they
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deems reasonably necessary or desirable in the ordinary course of business or for carrying out

the terms of this Order.

5. The Petitioners shall be entitled, but not required, to pay the following expenses which

may have been incurred prior to the Order Date:

(a) all outstanding wages, salaries, employee and pension benefits (including long

and short term disability payments), vacation pay and expenses (but excluding

severance pay) payable before or after the Order Date, in each case incurred in the

ordinary course of business and consistent with the relevant compensation

policies and arrangements existing at the time incurred (collectively "Wages");

and

(b) the fees and disbursements of any Assistants retained or employed by the

Petitioners which are related to the Petitioners' restructuring, at their standard

rates and charges, including payment of the fees and disbursements of legal

counsel retained by the Petitioner, whenever and wherever incurred, in respect of:

(i) these proceedings or any other similar proceedings in other jurisdictions in

which the Petitioners or any subsidiaries or affiliated companies of the

Petitioners are domiciled;

(ii) any litigation in which the Petitioners are named as a party or is otherwise

involved, whether commenced before or after the Order Date; and

(iii) any related corporate matters.

6. Except as otherwise provided herein, the Petitioners shall be entitled to pay all expenses

reasonably incurred by the Petitioners in carrying on the Business in the ordinary course

following the Order Date, and in carrying out the provisions of this Order, which expenses shall

include, without limitation:

(a) all expenses and capital expenditures reasonably incurred and which are necessary

for the preservation of the Property or the Business including, without limitation,
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payments on account of insurance (including directors' and officers' insurance),

maintenance and security services, provided that any capital expenditure

exceeding $5,000.00 shall be approved by the Monitor;

(b) all obligations incurred by the Petitioners after the Order Date, including without

limitation, with respect to goods and services actually supplied to the Petitioners

following the Order Date (including those under purchase orders outstanding at

the Order Date but excluding any interest on the Petitioners' obligations incurred

prior to the Order Date); and

(c) fees and disbursements of the kind referred to in paragraph 15(b)] which may be

incurred after the Order Date.

7. The Petitioners are authorized to remit, in accordance with legal requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or

of any Province thereof or any other taxation authority which are required to be

deducted from Wages, including, without limitation, amounts in respect of (i)

employment insurance, (ii) Canada Pension Plan, (iii) Quebec Pension Plan, and

(iv) income taxes or any such claims which are to be paid pursuant to Section 6(3)

of the CCAA;

(b) all goods and services or other applicable sales taxes (collectively, "Sales Taxes")

required to be remitted by the Petitioners in connection with the sale of goods and

services by the Petitioner, but only where such Sales Taxes accrue or are collected

after the Order Date, or where such Sales Taxes accrued or were collected prior to

the Order Date but not required to be remitted until on or after the Order Date;

and

(c) any amount payable to the Crown in right of Canada or of any Province thereof or

any political subdivision thereof or any other taxation authority in respect of

municipal property taxes, municipal business taxes or other taxes, assessments or
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levies of any nature or kind which are entitled at law to be paid in priority to

claims of secured creditors.

8. Until such time as a real property lease is disclaimed in accordance with the CCAA, the

Petitioners shall pay all amounts constituting rent or payable as rent under real property leases

(including, for greater certainty, common area maintenance charges, utilities and realty taxes and

any other amounts payable as rent to the landlord under the lease) based on the terms of existing

lease arrangements or as otherwise may be negotiated between the Petitioners and the landlord

from time to time ("Rent"), for the period commencing from and including the Order Date,

twice-monthly in equal payments on the first and fifteenth day of the month in advance (but not

in arrears). On the date of the first of such payments, any Rent relating to the period

commencing from and including Order Date shall also be paid.

9. Except as specifically permitted herein, the Petitioners are hereby directed, until further

Order of this Court:

(a) to make no payments of principal, interest thereon or otherwise on account of

amounts owing by the Petitioners to any of their creditors as of the Order Date

except as authorized by this Order;

(b) to make no payments in respect of any financing leases which create security

interests;

(c) to grant no security interests, trust, mortgages, liens, charges or encumbrances

upon or in respect of any of their Property, nor become a guarantor or surety, nor

otherwise become liable in any manner with respect to any other person or entity

except as authorized by this Order;

(d) to not grant credit except in the ordinary course of the Business only to their

customers for goods and services actually supplied to those customers, provided

such customers agree that there is no right of set-off in respect of amounts owing

for such goods and services against any debt owing by the Petitioners to such

customers as of the Order Date; and
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(e) to not incur liabilities except in the ordinary course of Business.

10. Notwithstanding paragraph [9], the Petitioners are permitted, with the consent of the

Monitor, to make regular payments under all mortgages granted by the Petitioners due and after

the Order date.

RESTRUCTURING

11. Subject to such requirements as are imposed by the CCAA and such covenants as may be

contained in the Definitive Documents (as hereinafter defined), the Petitioners shall have the

right to:

(a) permanently or temporarily cease, downsize or shut down all or any part of their

Business or operations and commence marketing efforts in respect of any of their

redundant or non-material assets and to dispose of redundant or non-material assets

not exceeding $10,000.00 in any one transaction or $100,000.00 in the aggregate. If

the disposition of assets exceeds these quantums, the Petitioners shall seek the

approval of the Monitor, and if the Monitor deems appropriate, the approval of the

Court for such dispositions;

(b) terminate the employment of such of their employees or temporarily lay off such of

their employees as it deems appropriate; and

(c) pursue all avenues of refinancing for their Business or Property, in whole or part;

all of the foregoing to permit the Petitioners to proceed with an orderly restructuring of

the Business (the "Restructuring").

12. The Petitioners shall provide each of the relevant landlords with notice of the Petitioners°

intention to remove any fixtures from any leased premises at least seven (7) days prior to the date

of the intended removal. The relevant landlord shall be entitled to have a representative present

in the leased premises to observe such removal and, if the landlord disputes the Petitioners'

entitlement to remove any such fixture under the provisions of the lease, such fixture shall

remain on the premises and shall be dealt with as agreed between any applicable secured
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creditors who claim a security interest in the fixtures, such landlord and the Petitioner, or by

further Order of this Court upon application by the Petitioner, the landlord or the applicable

secured creditors on at least two (2) clear days' notice to the other parties. If a Petitioner

disclaims the lease governing such leased premises in accordance with Section 32 of the CCAA,

it shall not be required to pay Rent under such lease pending resolution of any dispute

concerning such fixtures (other than Rent payable for the notice period provided for in Section

32(5) of the CCAA), and the disclaimer of the lease shall be without prejudice to the Petitioners'

claim to the fixtures in dispute.

13. If a notice of disclaimer is delivered pursuant to Section 32 of the CCAA, then: (a) during

the period prior to the effective time of the disclaimer, the landlord may show the affected leased

premises to prospective tenants during normal business hours on giving the Petitioners and the

Monitor 24 hours' prior written notice; and (b) at the effective time of the disclaimer, the

landlord shall be entitled to take possession of any such leased premises without waiver of or

prejudice to any claims the landlord may have against the Petitioner, or any other rights the

landlord might have, in respect of such lease or leased premises and the landlord shall be entitled

to notify the Petitioners of the basis on which it is taking possession and gain possession of and

re-lease such leased premises to any third party or parties on such terms as the landlord considers

advisable, provided that nothing herein shall relieve the landlord of its obligation to mitigate any

damages claimed in connection therewith.

14. Pursuant to Section 7(3)(c) of the Personal Information Protection and Electronics

Documents Act, S.C. 2000, c. 5 and Section 18(1)(o) of the Personal Information Protection Act,

S.B.C. 2003, c. 63, and any regulations promulgated under authority of either Act, as applicable

(the "Relevant Enactment"), the Petitioners, in the course of these proceedings, are permitted

to, and hereby shall, disclose personal information of identifiable individuals in their possession

or control to stakeholders, their advisors, prospective investors, financiers, buyers or strategic

partners (collectively, "Third Parties"), but only to the extent desirable or required to negotiate

and complete the Restructuring or to prepare and implement the Plan or transactions for that

purpose; provided that the Third Parties to whom such personal information is disclosed enter

into confidentiality agreements with the Petitioners binding them in the same manner and to the
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same extent with respect to the collection, use and disclosure of that information as if they were

an organization as defined under the Relevant Enactment, and limiting the use of such

information to the extent desirable or required to negotiate or complete the Restructuring or to

prepare and implement the Plan or transactions for that purpose, and attorning to the jurisdiction

of this Court for the purposes of that agreement. Upon the completion of the use of personal

information for the limited purposes set out herein, the Third Parties shall return the personal

information to the Petitioners or destroy it. If the Third Parties acquire personal information as

part of the Restructuring or the preparation and implementation of the Plan or transactions in

furtherance thereof, such Third Parties may, subject to this paragraph and any Relevant

Enactment, continue to use the personal information in a manner which is in all respects identical

to the prior use thereof by the Petitioner.

STAY OF PROCEEDINGS, RIGHTS AND REMEDIES

15. Until and including June 1, 2020, or such later date as this Court may order (the "Stay

Period"), no action, suit or proceeding in any court or tribunal (each, a "Proceeding") against or

in respect of the Petitioners, or Port Capital Development Inc. or Macario (Tobi) Reyes solely

their capacities as a guarantor of any of the Petitioners' debts or liabilities, or the Monitor, or

affecting the Business or the Property, shall be commenced or continued except with the written

consent of the Petitioners and the Monitor or with leave of this Court, and any and all

Proceedings currently under way against or in respect of the Petitioners or affecting the Business

or the Property are hereby stayed and suspended pending further Order of this Court.

16. During the Stay Period, all rights and remedies of any individual, firm, corporation,

governmental body or agency, or any other entities (all of the foregoing, collectively being

"Persons" and each being a "Person") against or in respect of the Petitioners or the Monitor, or

affecting the Business or the Property, are hereby stayed and suspended except with the written

consent of the Petitioners and the Monitor or leave of this Court.

17. Nothing in this Order, including paragraphs [15] and [16], shall: (i) empower the

Petitioners to carry on any business which the Petitioners are not lawfully entitled to carry on;

(ii) affect such investigations, actions, suits or proceedings by a regulatory body as are permitted

WSLEGAL\ 090034 \ 00001 \24733261v2

20



9

by Section 11.1 of the CCAA; (iii) prevent the filing of any registration to preserve or perfect a

mortgage, charge or security interest (subject to the provisions of Section 39 of the CCAA

relating to the priority of statutory Crown securities); or (iv) prevent the registration or filing of a

lien or claim for lien or the commencement of a Proceeding to protect lien or other rights that

might otherwise be barred or extinguished by the effluxion of time, provided that no further step

shall be taken in respect of such lien, claim for lien or Proceeding except for service of the

initiating documentation on the Petitioner.

NO INTERFERENCE WITH RIGHTS

18. During the Stay Period, no Person shall discontinue, fail to honour, alter, interfere with,

repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence or

permit in favour of or held by the Petitioner, except with the written consent of the Petitioners

and the Monitor or leave of this Court.

CONTINUATION OF SERVICES

19. During the Stay Period, all Persons having oral or written agreements with the Petitioners

or mandates under an enactment for the supply of goods and/or services, including without

limitation all computer software, communication and other data services, centralized banking

services, payroll services, insurance, transportation, services, utility or other services to the

Business or the Petitioner, are hereby restrained until further Order of this Court from

discontinuing, altering, interfering with, or terminating the supply of such goods or services as

may be required by the Petitioner, and that the Petitioners shall be entitled to the continued use of

their current premises, telephone numbers, facsimile numbers, internet addresses and domain

names, provided in each case that the normal prices or charges for all such goods or services

received after the Order Date are paid by the Petitioners in accordance with normal payment

practices of the Petitioners or such other practices as may be agreed upon by the supplier or

service provider and the Petitioners and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS
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20. Notwithstanding any provision in this Order, no Person shall be prohibited from requiring

immediate payment for goods, services, use of leased or licensed property or other valuable

consideration provided on or after the Order Date, nor shall any Person be under any obligation

to advance or re-advance any monies or otherwise extend any credit to the Petitioners on or after

the Order Date. Nothing in this Order shall derogate from the rights conferred and obligations

imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

21. During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA, no

Proceeding may be commenced or continued against the directors or officers of the Petitioners

with respect to any claim against the directors or officers that arose before the date hereof and

that relates to any obligations of the Petitioners whereby the directors or officers are alleged

under any law to be liable in their capacity as directors or officers for the payment or

performance of such obligations, until a compromise or arrangement in respect of the Petitioner,

if one is filed, is sanctioned by this Court or is refused by the creditors of the Petitioners or this

Court. Nothing in this Order, including in this paragraph, shall prevent the commencement of a

Proceeding to preserve any claim against a director or officer of the Petitioners that might

otherwise be barred or extinguished by the effluxion of time, provided that no further step shall

be taken in respect of such Proceeding except for service of the initiating documentation on the

applicable director or officer.

APPOINTMENT OF MONITOR

22. EY is hereby appointed pursuant to the CCAA as the Monitor, an officer of this Court, to

monitor the business and financial affairs of the Petitioners with the powers and obligations set

out in the CCAA or set forth herein, and that the Petitioners and their shareholders, officers,

directors, and Assistants shall advise the Monitor of all material steps taken by the Petitioners

pursuant to this Order, and shall co-operate fully with the Monitor in the exercise of its powers

and discharge of its obligations and provide the Monitor with the assistance that is necessary to

enable the Monitor to adequately carry out the Monitor's functions.
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23. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is

hereby directed and empowered to:

(a) Assist the Petitioners in sourcing debtor-in-possession financing, and advising the

Petitioners in relation thereto;

(b) monitor the Petitioners' receipts and disbursements;

(c) report to this Court at such times and intervals as the Monitor may deem

appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

(d) assist the Petitioners, to the extent required by the Petitioners, in their

dissemination, to the Interim Lender (as hereinafter defined) and its counsel on a

weekly basis of financial and other information as agreed to between the

Petitioners and the Interim Lender which may be used in these proceedings

including reporting on a basis to be agreed with the Interim Lender;

(e) advise the Petitioners in their preparation of the Petitioners' cash flow statements

and reporting required by the Interim Lender, which information shall be

reviewed with the Monitor and delivered to the Interim Lender and its counsel on

a periodic basis, but not less than semi-monthly, or as otherwise agreed to by the

Interim Lender;

(g)

advise the Petitioners in their development of the Plan and any amendments to the

Plan;

assist the Petitioner, to the extent required by the Petitioner, with the holding and

administering of creditors' or shareholders' meetings for voting on the Plan;

(h) have full and complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of

WSLEGAL\090034 \ 00001 \24733261v2

23



(0

12

the Petitioner, to the extent that is necessary to adequately assess the Petitioners'

business and financial affairs or to perform its duties arising under this Order;

be at liberty to engage independent legal counsel or such other persons as the

Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order; and

(j) perform such other duties as are required by this Order or by this Court from time

to time.

24. The Monitor shall not take possession of the Property and shall take no part whatsoever

in the management or supervision of the management of the Business and shall not, by fulfilling

its obligations hereunder, or by inadvertence in relation to the due exercise of powers or

performance of duties under this Order, be deemed to have taken or maintained possession or

control of the Business or Property, or any part thereof, and nothing in this Order shall be

construed as resulting in the Monitor being an employer or a successor employer, within the

meaning of any statute, regulation or rule of law or equity, for any purpose whatsoever.

25. Nothing herein contained shall require or allow the Monitor to occupy or to take control,

care, charge, possession or management (separately and/or collectively, "Possession") of any of

the Property that might be environmentally contaminated, might be a pollutant or a contaminant,

or might cause or contribute to a spill, discharge, release or deposit of a substance contrary to

any federal, provincial or other law respecting the protection, conservation, enhancement,

remediation or rehabilitation of the environment or relating to the disposal of waste or other

contamination including, without limitation, the Canadian Environmental Protection Act, the

Fisheries Act, the British Columbia Environmental Management Act, the British Columbia Fish

Protection Act and regulations thereunder (the "Environmental Legislation"), provided

however that nothing herein shall exempt the Monitor from any duty to report or make disclosure

imposed by applicable Environmental Legislation. For greater certainty, the Monitor shall not,

as a result of this Order or anything done in pursuance of the Monitor's duties and powers under

this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in possession.
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26. The Monitor shall provide any creditor of the Petitioners and the Interim Lender with

information provided by the Petitioners in response to reasonable requests for information made

in writing by such creditor addressed to the Monitor. The Monitor shall not have any

responsibility or liability with respect to the information disseminated by it pursuant to this

paragraph. In the case of information that the Monitor has been advised by the Petitioners are

confidential, the Monitor shall not provide such information to creditors unless otherwise

directed by this Court or on such terms as the Monitor and the Petitioners may agree.

27. In addition to the rights and protections afforded the Monitor under the CCAA or as an

officer of this Court, the Monitor shall incur no liability or obligation as a result of its

appointment or the carrying out of the provisions of this Order, save and except for any gross

negligence or wilful misconduct on its part. Nothing in this Order shall derogate from the rights

and protections afforded the Monitor by the CCAA or any applicable legislation.

ENHANCED MONITOR POWERS

28, The expansion of the Monitor's powers set forth below is hereby authorized and approved

on the terms and conditions set out herein. Nothing in this Order shall derogate from the powers

and duties of the Monitor provided for above and in the CCAA.

29. In addition to the powers and duties of the Monitor set forth above, and without altering

in any way the limitations and obligations of the Petitioners arising under this Order and by

virtue of the institution of these proceedings, the Monitor is hereby authorized and empowered

to:

(a) monitor the activities of any senior officer of the Petitioners in place at the time of

this Order or who may be appointed by any subsequent orders of this Court;

(b) receive, collect and take possession of all monies and accounts now owed or

hereinafter owing to any of the Petitioners, including without limitation refunds,

management fees, dividends, distributions, rents, proceeds payable pursuant to a
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sale of any of the Petitioners' assets, and any other amounts payable to the

Petitioners;

(c) take control of any and all accounts of the Petitioners, including accounts with

financial institutions, and take all required acts with any financial institution to

facilitate the Monitor's control of such accounts, including changing the signing

authority on such accounts to such persons as the Monitor, in its sole discretion,

deems appropriate, or, if deemed necessary by the Monitor, open one or more new

accounts with any financial institution in the Monitor's own name (collectively the

"Monitor's Accounts") and receive third party funds into the Monitor's Accounts

or transfer into the Monitor's Accounts such funds from the Petitioners as the

Monitor, in its sole discretion, deems necessary or appropriate to assist with the

exercise of the Monitor's powers and duties as set out herein, provided that the

monies standing to the credit of the Monitor's Accounts from time to time shall be

held by the Monitor to be dealt with as permitted by this Order, or any other order

to be made by the Court in these proceedings;

(d) oversee and consent to any disbursement or payment in excess of $5,000.00

required in respect of the Property or the Business, including capital expenditure

or other expenditure relating to the preservation or protection of any of the

Property and any disbursement or payment made under any order in these

proceedings, or, if deemed necessary or appropriate by the Monitor in its sole

discretion, make use of funds in the Monitor's Accounts from time to time to

make any disbursements or payments for and on behalf of the Petitioners or in

connection with the Monitor's exercise of its powers and duties set out herein;

(e) oversee and assist in the preparation of cash flow statements of the Petitioners and

assist in the dissemination of financial and other information in these proceedings

to those interested parties that, in the Monitor's discretion in consultation with the

Petitioners, and in consideration of confidentiality concerns, ought to receive such

information, including the delivery of monthly current rent rolls to mortgagees

with interests in rental property;
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review and investigate the books and records of the Petitioners as necessary to

enable the Monitor to exercise and discharge its powers and duties set out herein;

provide information and documents as may reasonably be requested by the

Interim Lender;

(h) be entitled to rely on the books and records of the Petitioners without independent

investigation, unless otherwise ordered by the Court, and, for grater certainty, the

Monitor shall not be liable for any claims or damages resulting from any errors or

omissions in such books, records or information;

(i)

())

conduct a review of the Petitioners' intercorporate accounts with all affiliates of

the Petitioners and any entities managed by the Petitioners that are not Petitioners

herein and fil a report with the Court regarding same, including any

recommendations by the Monitor as to how such intercorporate accounts, or the

Petitioners' interests therein, should be dealt with;

on behalf of the Petitioners or on its own behalf, engage such employees or

former employees of the Petitioners and such consultants, appraisers, agents,

experts, auditors, accountants, managers, counsel and such other persons from

time to time and on whatever basis, including on a temporary basis, that the

Monitor deems, at is sole discretion, to be necessary or appropriate to assist the

Monitor with the exercise of the powers and duties conferred by this Order,

including, without limitation, a chief restructuring officer and a project manager;

(k) if deemed necessary or appropriate by the Monitor in its sole discretion, subject to

such requirements as are imposed by the CCAA, to cause the Petitioners to:

(i) permanently or temporarily cease, downsize or shut down all ro any part

of the Petitioners' Business or operations;
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(ii) terminate the employment of such of the Petitioners' employees or

temporarily lay off such of the Petitioners' employees as the Monitor

deems appropriate; and

(iii) deliver a notice of disclaimer or notice of termination of any lease or

agreement pursuant to Section 32 of the CCAA;

(1) seek approval of the Court for a sale of all or any part of the Property;

(m) develop and seek Court approval of a claims process to be implemented by the

Monitor; and

(n) perform such other duties or take any steps reasonably incidental to the exercise

of any powers and obligations conferred upon the Monitor by this Order or any

further order of the Court.

30. No provision of this Order is intended, or shall be deemed to appoint the Monitor as an

officer, director or employer of any of the Petitioners. Additionally, nothing in this Order shall

constitute or be deemed to constitute the Monitor as a receiver, assignee, liquidator, or receiver

and manager of any of the Petitioners. Any distribution made to creditors of the Petitioners or

any other Person in accordance with the terms of this Order and any other orders of this Court in

these proceedings will be deemed to have been made by the applicable Petitioner and not the

Monitor.

31. The Petitioners and their current and former shareholders, officers, directors, employees,

agents and representatives shall cooperate fully with the Monitor in the exercise of its powers

and discharge of its duties and obligations under this Order or any other order of this Court.

ADMINISTRATION CHARGE

32. The Monitor, counsel to the Monitor, if any, and counsel to the Petitioners shall be paid

their reasonable fees and disbursements, in each case at their standard rates and charges, by the
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Petitioners as part of the cost of these proceedings. The Petitioners are hereby authorized and

directed to pay the accounts of the Monitor, counsel to the Monitor and counsel to the Petitioners

on a periodic basis and, in addition, the Petitioners are hereby authorized to pay to the Monitor,

counsel to the Monitor, and counsel to the Petitioner, retainers in the amount[s] of $50,000 each

to be held by them as security for payment of their respective fees and disbursements outstanding

from time to time.

33. The Monitor and its legal counsel shall pass their accounts from time to time, and for this

purpose the accounts of the Monitor and its legal counsel are hereby referred to a judge of the

British Columbia Supreme Court who may determine the manner in which such accounts are to

be passed, including by hearing the matter on a summary basis or referring the matter to a

Registrar of this Court.

34, The Monitor, counsel to the Monitor, if any, and counsel to the Petitioners shall be

entitled to the benefit of and are hereby granted a charge (the "Administration Charge") on the

Property, which charge shall not exceed an aggregate amount of $250,000.00, as security for

their respective fees and disbursements incurred at the standard rates and charges of the Monitor

and such counsel, both before and after the making of this Order which are related to the

Petitioners' restructuring. The Administration Charge shall have the priority set out in

paragraphs [41] and [43] hereof.

INTERIi 1 FINANCING

35. The Petitioners are hereby authorized and empowered to obtain and borrow under a credit

facility from   (the "Interim Lender") in order to finance the

continuation of the Business and preservation of the Property, provided that borrowings under

such credit facility shall not exceed $  unless permitted by further Order of this

Court.

36. Such credit facility shall be on the terms and subject to the conditions set forth in the

commitment letter between the Petitioners and the Interim Lender dated as
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of (the "Commitment Letter"), filed, as amended, if necessary, to

reflect the terms of this Order.

37. The Petitioners are hereby authorized and empowered to execute and deliver such credit

agreements, mortgages, charges, hypothecs and security documents, guarantees and other

definitive documents (collectively, the "Definitive Documents"), as are contemplated by the

Commitment Letter or as may be reasonably required by the Interim Lender pursuant to the

terms thereof, and the Petitioners are hereby authorized and directed to pay and perform all of

their indebtedness, interest, fees, liabilities and obligations to the Interim Lender under and

pursuant to the Commitment Letter and the Definitive Documents as and when the same become

clue and are to be performed, notwithstanding any other provision of this Order.

38. The Interim Lender shall be entitled to the benefit of and is hereby granted a charge (the

"Interim Lender's Charge") on the Property. The Interim Lender's Charge shall not secure an

obligation that exists before this Order is made. The Interim Lender's Charge shall have the

priority set out in paragraphs [411 and [43] hereof.

39. Notwithstanding any other provision of this Order:

(a) the Interim Lender may take such steps from time to time as it may deem

necessary or appropriate to file, register, record or perfect the Interim Lender's

Charge or any of the Definitive Documents;

(b) upon the occurrence of an event of default under any of the Definitive Documents

or the Interim Lender's Charge, the Interim Lender, upon 5 clays notice to the

Petitioners and the Monitor, may exercise any and all of its rights and remedies

against the Petitioners or the Property under or pursuant to the Commitment

Letter, Definitive Documents and the Interim Lender's Charge, including without

limitation, to cease making advances to the Petitioners and set off and/or

consolidate any amounts owing by the Interim Lender to the Petitioners against

the obligations of the Petitioners to the Interim Lender under the Commitment

Letter, the Definitive Documents or the Interim Lender's Charge, to make
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demand, accelerate payment and give other notices, or to apply to this Court for

the appointment of a receiver, receiver and manager or interim receiver, or for a

bankruptcy order against the Petitioners and for the appointment of a trustee in

bankruptcy of the Petitioner; and

(c) the foregoing rights and remedies of the Interim Lender shall be enforceable

against any trustee in bankruptcy, interim receiver, receiver or receiver and

manager of the Petitioners or the Property.

40. Unless it otherwise agrees, the Interim Lender, in such capacity, shall be treated as

unaffected in any plan of arrangement or compromise filed by the Petitioners under the CCAA,

or any proposal .filed by the Petitioners under the Bankniptcy and Insolvenc:y /la of Canada (the

"BEA"), with respect to any advances made under the Definitive Documents.

VALIDITY AND PRIOR EFY OF CHARGES CREATED BY PIUS ORDER

41. The priorities of the Administration Charge, the Directors' Charge and the Interim

Lender's Charge, as among them, shall be as follows:

First — Administration Charge (to the maximum amount of S250,000.00); and

Second - - Interim Lender's Charge.

Any security documentation evidencing, or the filing, registration or perfection of, the

Administration Charge, the Interim Lender's Charge and the Directors' Charge (collectively, the

"Charges") shall not be required, and that the Charges shall be effective as against the Property

and shall be valid and enforceable for all purposes, including as against any right, title or interest

filed, registered or perfected subsequent to the Charges coining into existence, notwithstanding

any failure to file, register or perfect any such Charges.

42, Each of the Charges shall constitute a mortgage, security interest, assignment by way of

security and charge on the Property and such Charges shall rank in priority to all other security

interests, trusts, liens, mortgages, charges and encumbrances and claims of secured creditors,
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statutory or otherwise (collectively, "Encumbrances"), in favour of any Person, save and except

those claims contemplated by section 1 1.8(8) of the CCAA.

43. Except as otherwise expressly provided herein, or as may be approved by this Court, the

Petitioners shall not grant or suffer to exist any Encumbrances over any Property that rank in

priority to, or pail passe with the Charges, unless the Petitioners obtains the prior written

consent of the Monitor, the Interim Lender and the beneficiaries of the Administration Charge

and the Director's Charge.

44. The Administration Charge, the Director's Charge, the Commitment Letter, the

Definitive Documents and the Interim Lender's Charge shall not be rendered invalid or

unenforceable and the rights and remedies of the chargees entitled to the benefit of the Charges

(collectively, the "Chargees") and/or the Interim Lender shall not otherwise be limited or

impaired in any way by (a) the pendency of these proceedings and the declarations of insolvency

made herein; (b) any application(s) for bankruptcy order(s) issued pursuant to the RIA, or any

bankruptcy order made pursuant to such applications; (c) the filing of any assignments for the

general benefit of creditors made pursuant to the BIA; (d) the provisions of any federal or

provincial statutes; or (c) any negative covenants, prohibitions or other similar provisions with

respect to borrowings, incurring debt or the creation of Encumbrances, contained in any existing

loan documents, lease, mortgage, security agreement, debenture, sublease, offer to lease or other

agreement (collectively, an "Agreement") which binds the Petitioner; and notwithstanding any

provision to the contrary in any Agreement:

(a) neither the creation of the Charges nor the execution, delivery, perfection,

registration or performance of the Commitment Letter or the Definitive

Documents shall create or be deemed to constitute a breach by the Petitioners of

any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result

of any breach of any Agreement caused by or resulting from the Petitioners

entering into the Commitment Letter, the creation of the Charges, or the

execution, delivery or performance of the Definitive Documents; and
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(c) the payments made by the Petitioners pursuant to this Order, the Commitment

Letter or the Definitive Documents, and the granting of the Charges, do not and

will not constitute preferences, fraudulent conveyances, transfers at undervalue,

oppressive conduct, or other challengeable or voidable transactions under any

applicable law.

45. THIS COURT ORDERS that any Charge created by this Order over leases of real

property in Canada shall only be a Charge in the Petitioners' interest in such real property leases.

SERVICE AND NOTICE

46. The Monitor shall (i) without delay, publish in a

notice containing the information prescribed under the CCAA, (ii) within five clays after Order

Date, (A) make this Order publicly available in the manner prescribed under the CCAA, (B)

send, in the prescribed manner, a notice to every known creditor who has a claim against the

Petitioners of more than $1000, and (C) prepare a list showing the names and addresses of those

creditors and the estimated amounts of those claims, and make it publicly available in the

prescribed manner, all in accordance with Section 23(1)(a) of the CCAA and the regulations

made thereunder.

47. The Petitioners and the Monitor are at liberty to serve this Order, any other materials and

orders in these proceedings, any notices or other correspondence, by forwarding true copies

thereof by prepaid ordinary mail, courier, personal delivery or electronic transmission to the

Petitioners' creditors or other interested parties at their respective addresses as last shown on the

records of the Petitioners and that any such service or notice by courier, personal delivery or

electronic transmission shall be deemed to be received on the next business clay following the

date of forwarding thereof, or if sent by ordinary mail, on the third business clay after mailing.

48. Any Person that wishes to be served with any application and other materials in these

proceedings must deliver to the Monitor by way of ordinary mail, courier, personal delivery or

electronic transmission a request to be added to a service list (the "Service List") to be
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maintained by the Monitor. The Monitor shall post and maintain an up to date form of the

Service List on its website at:

49. Any party to these proceedings may serve any court materials in these proceedings by

emailing a PDF or other electronic copy of such materials to counsels' email addresses as

recorded on the Service List from time to time, and the Monitor shall post a copy of all

prescribed materials on its website at:  

50. Notwithstanding paragraphs 1531 and 1541 of this Order, service of the Petition, the

Notice of Hearing of Petition, any affidavits filed in support of the Petition and this Order shall

be made on the Federal and British Columbia Crowns in accordance with the Crown Liability

and Proceedings' Act, R.S.C. 1985, c. C-50, and regulations thereto, in respect of the Federal

Crown, and the Crown Proceeding Act, R.S.B.C. 1996, c. 89, in respect of the British Columbia

Crown.

GENERAL

51. The Petitioners or the Monitor may fi'om time to time apply to this Court for directions in

the discharge of its powers and duties hereunder.

52. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a

receiver, a receiver and manager, or a trustee in bankruptcy of the Petitioner, the Business or the

Property.

53. THIS COURT REQUESTS the aid and recognition of other Canadian and foreign

Courts, tribunal, regulatory or administrative bodies, including any Court or administrative

tribunal of any federal or State Court or administrative body in the United States of America, to

act in aid of and to be complementary to this Court in carrying out the terms of this Order where

required. All courts, tribunals, regulatory and administrative bodies arc hereby respectfully

requested to make such orders and to provide such assistance to the Petitioners and to the

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order,

to grant representative status to the Monitor in any foreign proceeding, or to assist the Petitioners

and the Monitor and their respective agents in carrying out the terms of this Order.
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54. Each of the Petitioners and the Monitor be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order and the

Monitor is authorized and empowered to act as a representative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada, including acting as a foreign representative of the Petitioners to apply to the United

States Bankruptcy Court for relief pursuant to Chapter 15 of the United States Bankruptcy Code,

11 U.S.C. §§ 101-1330, as amended.

55. The Petitioners may (subject to the provisions of the CCAA and the BIA) at any time file

a voluntary assignment in bankruptcy or a proposal pursuant to the commercial reorganization

provisions of the BIA if and when the Petitioners determines that such a filing is appropriate.

56. The Petitioners are hereby at liberty to apply for such further interim or interlocutory

relief as it deems advisable within the time limited for Persons to file and serve Responses to the

Petition.

57. Leave is hereby granted to hear any application in these proceedings on two (2) clear

days' notice after delivery to all parties on the Service List of such Notice of Application and all

affidavits in support, subject to the Court in its discretion further abridging or extending the time

for service.

58. Any interested party (including the Petitioners and the Monitor) may apply to this Court

to vary or amend this Order on not less than seven (7) days' notice to all parties on the Service

List and to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

59. Endorsement of this Order by counsel appearing on this application is hereby dispensed

with.

60. This Order and all of its provisions are effective as of 12:01 a.m. local Vancouver time on

the Order Date.
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THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT:

Signature of David E. Gruber
Lawyer for the Petitioners

BY THE COURT

REGISTRAR
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Schedule "A" 

(List of Counsel)

Counsel name/litigant Party represented
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No. S-205095 
Vancouver Registry 

  

IN THE SUPREME COURT OF BRITISH COLUMBIA 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

– AND – 

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT, 
S.B.C. 2002, C. 57, AS AMENDED 

– AND – 

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF 
PORT CAPITAL DEVELOPMENT (EV) INC. and EVERGREEN HOUSE DEVELOPMENT 

LIMITED PARTNERSHIP  

ORDER MADE AFTER APPLICATION  

(Initial Order) 

BEFORE THE HONOURABLE  

MADAM JUSTICE FITZPATRICK 

) 
) 
) 

 

29/MAY/2020 

THE APPLICATION of the Petitioners coming on for hearing at Vancouver, British Columbia, 

on the 29th day of May, 2020 (the "Order Date"); AND ON HEARING David E. Gruber and 

Alexandra Andrisoi, counsel for the Petitioners and those other counsel and parties listed on 

Schedule "A" hereto; AND UPON READING the material filed, including the First Affidavit of 

Macario (Tobi) Reyes sworn May 18, 2020 and the consent of Ernst & Young, Inc. ("EY") to act 

as Monitor; AND UPON BEING ADVISED that the secured creditors who are likely to be 

affected by the charges created herein were given notice; AND pursuant to the Companies' 

Creditors Arrangement Act, R.S.C. 1985 c. C-36 as amended (the "CCAA"), the British 

Columbia Supreme Court Civil Rules and the inherent jurisdiction of this Honourable Court; 

40



 
WSLEGAL\090034\00001\24797277v3   

  2 

 

THIS COURT ORDERS AND DECLARES THAT: 

JURISDICTION 

1. Port Capital Development (EV) Inc. ("Port Capital GP") is a company to which the 

CCAA applies.  Pursuant to s. 11 of the CCAA, Evergreen House Development Limited 

Partnership (together with Port Capital GP, the "Petitioners") shall enjoy the benefits of the 

protections and authorizations provided in this Order, and shall be subject to the same 

restrictions hereunder.   

SUBSEQUENT HEARING DATE 

2. The hearing of the Petitioners' application for an extension of the Stay Period (as defined 

in paragraph 15 of this Order) and for any ancillary relief shall be held at the Courthouse at 800 

Smithe Street, Vancouver, British Columbia at ______ __.m. on ____________, the _____ day 

of June 2020 or such other date as this Court may order. 

PLAN OF ARRANGEMENT 

3. The Petitioners shall have the authority to file and may, subject to further order of this 

Court, file with this Court a plan of compromise or arrangement (hereinafter referred to as the 

"Plan"). 

POSSESSION OF PROPERTY AND OPERATIONS 

4. Subject to this Order and any further Order of this Court, including for clarity the 

Enhanced Monitor’s Powers provided herein, the Petitioners shall remain in possession and 

control of their current and future assets, undertakings and properties of every nature and kind 

whatsoever, and wherever situate including all proceeds thereof (the "Property"), and continue 

to carry on their business (the "Business") in the ordinary course and in a manner consistent with 

the preservation of the Business and the Property.  The Petitioners shall be authorized and 

empowered to continue to retain and employ the employees, consultants, agents, experts, 
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accountants, counsel and such other persons (collectively, "Assistants") currently retained or 

employed by them, with liberty to retain such further Assistants as they deem reasonably 

necessary or desirable in the ordinary course of business or for carrying out the terms of this 

Order. 

5. The Petitioners shall be entitled, but not required, to pay the following expenses which 

may have been incurred prior to the Order Date: 

(a) all outstanding wages, salaries, employee and pension benefits (including long 

and short term disability payments), vacation pay and expenses (but excluding 

severance pay) payable before or after the Order Date, in each case incurred in the 

ordinary course of business and consistent with the relevant compensation 

policies and arrangements existing at the time incurred (collectively "Wages"); 

and 

(b) the fees and disbursements of any Assistants retained or employed by the 

Petitioners which are related to the Petitioners' restructuring, at their standard 

rates and charges, including payment of the fees and disbursements of legal 

counsel retained by the Petitioner, whenever and wherever incurred, in respect of: 

(i) these proceedings or any other similar proceedings in other jurisdictions in 

which the Petitioners or any subsidiaries or affiliated companies of the 

Petitioners are domiciled; 

(ii) any litigation in which the Petitioners are named as a party or is otherwise 

involved, whether commenced before or after the Order Date; and 

(iii) any related corporate matters. 

6. Except as otherwise provided herein, including for clarity the Enhanced Monitor’s 

Powers provided herein, the Petitioners shall be entitled to pay all expenses reasonably incurred 

by the Petitioners in carrying on the Business in the ordinary course following the Order Date, 

and in carrying out the provisions of this Order, which expenses shall include, without limitation: 
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(a) all expenses and capital expenditures reasonably incurred and which are necessary 

for the preservation of the Property or the Business including, without limitation, 

payments on account of insurance (including directors' and officers' insurance), 

maintenance and security services, provided that any capital expenditure 

exceeding $5,000.00 shall be approved by the Monitor;  

(b) all obligations incurred by the Petitioners after the Order Date, including without 

limitation, with respect to goods and services actually supplied to the Petitioners 

following the Order Date (including those under purchase orders outstanding at 

the Order Date but excluding any interest on the Petitioners' obligations incurred 

prior to the Order Date); and 

(c) fees and disbursements of the kind referred to in paragraph [5(b)] which may be 

incurred after the Order Date. 

7. The Petitioners are authorized to remit, in accordance with legal requirements, or pay: 

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or 

of any Province thereof or any other taxation authority which are required to be 

deducted from Wages, including, without limitation, amounts in respect of (i) 

employment insurance, (ii) Canada Pension Plan, (iii) Quebec Pension Plan, and 

(iv) income taxes or any such claims which are to be paid pursuant to Section 6(3) 

of the CCAA; 

(b) all goods and services or other applicable sales taxes (collectively, "Sales Taxes") 

required to be remitted by the Petitioners in connection with the sale of goods and 

services by the Petitioner, but only where such Sales Taxes accrue or are collected 

after the Order Date, or where such Sales Taxes accrued or were collected prior to 

the Order Date but not required to be remitted until on or after the Order Date; 

and 

(c) any amount payable to the Crown in right of Canada or of any Province thereof or 

any political subdivision thereof or any other taxation authority in respect of 
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municipal property taxes, municipal business taxes or other taxes, assessments or 

levies of any nature or kind which are entitled at law to be paid in priority to 

claims of secured creditors. 

8. Until such time as a real property lease is disclaimed in accordance with the CCAA, the 

Petitioners shall pay all amounts constituting rent or payable as rent under real property leases 

(including, for greater certainty, common area maintenance charges, utilities and realty taxes and 

any other amounts payable as rent to the landlord under the lease) based on the terms of existing 

lease arrangements or as otherwise may be negotiated between the Petitioners and the landlord 

from time to time ("Rent"), for the period commencing from and including the Order Date, 

twice-monthly in equal payments on the first and fifteenth day of the month in advance (but not 

in arrears).  On the date of the first of such payments, any Rent relating to the period 

commencing from and including Order Date shall also be paid. 

9. Except as specifically permitted herein, the Petitioners are hereby directed, until further 

Order of this Court: 

(a) to make no payments of principal, interest thereon or otherwise on account of 

amounts owing by the Petitioners to any of their creditors as of the Order Date 

except as authorized by this Order; 

(b) to make no payments in respect of any financing leases which create security 

interests; 

(c) to grant no security interests, trust, mortgages, liens, charges or encumbrances 

upon or in respect of any of their Property, nor become a guarantor or surety, nor 

otherwise become liable in any manner with respect to any other person or entity 

except as authorized by this Order;  

(d) to not grant credit except in the ordinary course of the Business only to their 

customers for goods and services actually supplied to those customers, provided 

such customers agree that there is no right of set-off in respect of amounts owing 
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for such goods and services against any debt owing by the Petitioners to such 

customers as of the Order Date; and 

(e) to not incur liabilities except in the ordinary course of Business. 

10. Notwithstanding paragraph 9, the Petitioners are permitted, with the consent of the 

Monitor, to make regular payments under all mortgages granted by the Petitioners due and after 

the Order Date.  

RESTRUCTURING 

11. Subject to such requirements as are imposed by the CCAA and such covenants as may be 

contained in the Definitive Documents (as hereinafter defined), the Petitioners shall have the 

right to: 

(a) permanently or temporarily cease, downsize or shut down all or any part of their 

Business or operations and commence marketing efforts in respect of any of their 

redundant or non-material assets and to dispose of redundant or non-material assets 

not exceeding $10,000.00 in any one transaction or $100,000.00 in the aggregate. If 

the disposition of assets exceeds these quantums, the Petitioners shall seek the 

approval of the Monitor, and if the Monitor deems appropriate, the approval of the 

Court for such dispositions; 

(b) terminate the employment of such of their employees or temporarily lay off such of 

their employees as it deems appropriate;  

(c) pursue all avenues of refinancing for their Business or Property, in whole or part; and  

(d) with the approval of the Court, and subject to this Order and any further Order, 

including for clarity the Enhanced Monitor’s Powers provided herein, and on notice 

to (i) CMLS Financial Ltd. (“CMLS”), (ii) Aviva Insurance Company of Canada 

(“Aviva”) and (iii) the pre-sale purchasers, deliver a notice of disclaimer or notice of 

termination of any pre-sale purchase and sale agreements for real property owned by 

the Petitioners (the "Pre-Sale Contracts") pursuant to Section 32 of the CCAA, 
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all of the foregoing to permit the Petitioners to proceed with an orderly restructuring of 

the Business (the "Restructuring"). 

12. The Petitioners shall provide each of the relevant landlords with notice of the Petitioners' 

intention to remove any fixtures from any leased premises at least seven (7) days prior to the date 

of the intended removal.  The relevant landlord shall be entitled to have a representative present 

in the leased premises to observe such removal and, if the landlord disputes the Petitioners' 

entitlement to remove any such fixture under the provisions of the lease, such fixture shall 

remain on the premises and shall be dealt with as agreed between any applicable secured 

creditors who claim a security interest in the fixtures, such landlord and the Petitioner, or by 

further Order of this Court upon application by the Petitioner, the landlord or the applicable 

secured creditors on at least two (2) clear days' notice to the other parties.  If a Petitioner 

disclaims the lease governing such leased premises in accordance with Section 32 of the CCAA, 

it shall not be required to pay Rent under such lease pending resolution of any dispute 

concerning such fixtures (other than Rent payable for the notice period provided for in Section 

32(5) of the CCAA), and the disclaimer of the lease shall be without prejudice to the Petitioners' 

claim to the fixtures in dispute. 

13. If a notice of disclaimer is delivered pursuant to Section 32 of the CCAA, then: (a) during 

the period prior to the effective time of the disclaimer, the landlord may show the affected leased 

premises to prospective tenants during normal business hours on giving the Petitioners and the 

Monitor 24 hours' prior written notice; and (b) at the effective time of the disclaimer, the 

landlord shall be entitled to take possession of any such leased premises without waiver of or 

prejudice to any claims the landlord may have against the Petitioner, or any other rights the 

landlord might have, in respect of such lease or leased premises and the landlord shall be entitled 

to notify the Petitioners of the basis on which it is taking possession and gain possession of and 

re-lease such leased premises to any third party or parties on such terms as the landlord considers 

advisable, provided that nothing herein shall relieve the landlord of its obligation to mitigate any 

damages claimed in connection therewith. 

14. Pursuant to Section 7(3)(c) of the Personal Information Protection and Electronics 

Documents Act, S.C. 2000, c. 5 and Section 18(1)(o) of the Personal Information Protection Act, 
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S.B.C. 2003, c. 63, and any regulations promulgated under authority of either Act, as applicable 

(the "Relevant Enactment"), the Petitioners, in the course of these proceedings, are permitted 

to, and hereby shall, disclose personal information of identifiable individuals in their possession 

or control to stakeholders, their advisors, prospective investors, financiers, buyers or strategic 

partners (collectively, "Third Parties"), but only to the extent desirable or required to negotiate 

and complete the Restructuring or to prepare and implement the Plan or transactions for that 

purpose; provided that the Third Parties to whom such personal information is disclosed enter 

into confidentiality agreements with the Petitioners binding them in the same manner and to the 

same extent with respect to the collection, use and disclosure of that information as if they were 

an organization as defined under the Relevant Enactment, and limiting the use of such 

information to the extent desirable or required to negotiate or complete the Restructuring or to 

prepare and implement the Plan or transactions for that purpose, and attorning to the jurisdiction 

of this Court for the purposes of that agreement.  Upon the completion of the use of personal 

information for the limited purposes set out herein, the Third Parties shall return the personal 

information to the Petitioners or destroy it.  If the Third Parties acquire personal information as 

part of the Restructuring or the preparation and implementation of the Plan or transactions in 

furtherance thereof, such Third Parties may, subject to this paragraph and any Relevant 

Enactment, continue to use the personal information in a manner which is in all respects identical 

to the prior use thereof by the Petitioner. 

STAY OF PROCEEDINGS, RIGHTS AND REMEDIES  

15. Until and including _______________, 2020, or such later date as this Court may order 

(the "Stay Period"), no action, suit or proceeding in any court or tribunal (each, a "Proceeding") 

against or in respect of the Petitioners, or Port Capital Development Inc. or Macario (Tobi) 

Reyes solely in their capacities as a guarantor, covenantor, indemnifier or similar capacity of any 

of the Petitioners' debts or liabilities, or the Monitor, or affecting the Business or the Property, 

shall be commenced or continued except with the written consent of the Petitioners and the 

Monitor or with leave of this Court, and any and all Proceedings currently under way against or 

in respect of the Petitioners or affecting the Business or the Property are hereby stayed and 

suspended pending further Order of this Court. 
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16. During the Stay Period, all rights and remedies of any individual, firm, corporation, 

governmental body or agency, or any other entities (all of the foregoing, collectively being 

"Persons" and each being a "Person") against or in respect of the Petitioners or the Monitor, or 

affecting the Business or the Property, are hereby stayed and suspended except with the written 

consent of the Petitioners and the Monitor or leave of this Court. 

17. Nothing in this Order, including paragraphs 15 and 16, shall: (i) empower the Petitioners 

to carry on any business which the Petitioners are not lawfully entitled to carry on; (ii) affect 

such investigations, actions, suits or proceedings by a regulatory body as are permitted by 

Section 11.1 of the CCAA; (iii) prevent the filing of any registration to preserve or perfect a 

mortgage, charge or security interest (subject to the provisions of Section 39 of the CCAA 

relating to the priority of statutory Crown securities); or (iv) prevent the registration or filing of a 

lien or claim for lien or the commencement of a Proceeding to protect lien or other rights that 

might otherwise be barred or extinguished by the effluxion of time, provided that no further step 

shall be taken in respect of such lien, claim for lien or Proceeding except for service of the 

initiating documentation on the Petitioner.  

NO INTERFERENCE WITH RIGHTS 

18. During the Stay Period, no Person shall discontinue, fail to honour, alter, interfere with, 

repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence or 

permit in favour of or held by the Petitioner, except with the written consent of the Petitioners 

and the Monitor or leave of this Court. 

CONTINUATION OF SERVICES 

19. During the Stay Period, all Persons having oral or written agreements with the Petitioners 

or mandates under an enactment for the supply of goods and/or services, including without 

limitation all computer software, communication and other data services, centralized banking 

services, payroll services, insurance, transportation, services, utility or other services to the 

Business or the Petitioner, are hereby restrained until further Order of this Court from 

discontinuing, altering, interfering with, or terminating the supply of such goods or services as 
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may be required by the Petitioner, and that the Petitioners shall be entitled to the continued use of 

their current premises, telephone numbers, facsimile numbers, internet addresses and domain 

names, provided in each case that the normal prices or charges for all such goods or services 

received after the Order Date are paid by the Petitioners in accordance with normal payment 

practices of the Petitioners or such other practices as may be agreed upon by the supplier or 

service provider and the Petitioners and the Monitor, or as may be ordered by this Court. 

NON-DEROGATION OF RIGHTS 

20. Notwithstanding any provision in this Order, no Person shall be prohibited from requiring 

immediate payment for goods, services, use of leased or licensed property or other valuable 

consideration provided on or after the Order Date, nor shall any Person be under any obligation 

to advance or re-advance any monies or otherwise extend any credit to the Petitioners on or after 

the Order Date. Nothing in this Order shall derogate from the rights conferred and obligations 

imposed by the CCAA.   

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS  

21. During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA, no 

Proceeding may be commenced or continued against the directors or officers of the Petitioners 

with respect to any claim against the directors or officers that arose before the date hereof and 

that relates to any obligations of the Petitioners whereby the directors or officers are alleged 

under any law to be liable in their capacity as directors or officers for the payment or 

performance of such obligations, until a compromise or arrangement in respect of the Petitioner, 

if one is filed, is sanctioned by this Court or is refused by the creditors of the Petitioners or this 

Court. Nothing in this Order, including in this paragraph, shall prevent the commencement of a 

Proceeding to preserve any claim against a director or officer of the Petitioners that might 

otherwise be barred or extinguished by the effluxion of time, provided that no further step shall 

be taken in respect of such Proceeding except for service of the initiating documentation on the 

applicable director or officer.  
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APPOINTMENT OF MONITOR 

22. EY is hereby appointed pursuant to the CCAA as the Monitor, an officer of this Court, to 

monitor the business and financial affairs of the Petitioners with the powers and obligations set 

out in the CCAA or set forth herein, and that the Petitioners and their shareholders, officers, 

directors, and Assistants shall advise the Monitor of all material steps taken by the Petitioners 

pursuant to this Order, and shall co-operate fully with the Monitor in the exercise of its powers 

and discharge of its obligations and provide the Monitor with the assistance that is necessary to 

enable the Monitor to adequately carry out the Monitor's functions. 

23. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is 

hereby directed and empowered to: 

(a) assist the Petitioners in sourcing debtor-in-possession financing, and advising the 

Petitioners in relation thereto; 

(b) monitor the Petitioners' receipts and disbursements; 

(c) report to this Court at such times and intervals as the Monitor may deem 

appropriate with respect to matters relating to the Property, the Business, and such 

other matters as may be relevant to the proceedings herein; 

(d) advise the Petitioners in their preparation of the Petitioners' cash flow statements; 

(e) advise the Petitioners in their development of the Plan and any amendments to the 

Plan; 

(f) assist the Petitioners, to the extent required by the Petitioners, with the holding 

and administering of creditors' or shareholders' meetings for voting on the Plan; 

(g) have full and complete access to the Property, including the premises, books, 

records, data, including data in electronic form, and other financial documents of 
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the Petitioners, to the extent that is necessary to adequately assess the Petitioners' 

business and financial affairs or to perform its duties arising under this Order; 

(h) be at liberty to engage independent legal counsel or such other persons as the 

Monitor deems necessary or advisable respecting the exercise of its powers and 

performance of its obligations under this Order; and 

(i) perform such other duties as are required by this Order or by this Court from time 

to time. 

24. The Monitor shall not take possession of the Property and shall take no part whatsoever 

in the management or supervision of the management of the Business and shall not, by fulfilling 

its obligations hereunder, or by inadvertence in relation to the due exercise of powers or 

performance of duties under this Order, be deemed to have taken or maintained possession or 

control of the Business or Property, or any part thereof, and nothing in this Order shall be 

construed as resulting in the Monitor being an employer or a successor employer, within the 

meaning of any statute, regulation or rule of law or equity, for any purpose whatsoever.   

25. Nothing herein contained shall require or allow the Monitor to occupy or to take control, 

care, charge, possession or management (separately and/or collectively, "Possession") of any of 

the Property that might be environmentally contaminated, might be a pollutant or a contaminant, 

or might cause or contribute to a spill, discharge, release or deposit of a substance contrary to 

any federal, provincial or other law respecting the protection, conservation, enhancement, 

remediation or rehabilitation of the environment or relating to the disposal of waste or other 

contamination including, without limitation, the Canadian Environmental Protection Act, the 

Fisheries Act, the British Columbia Environmental Management Act, the British Columbia Fish 

Protection Act and regulations thereunder (the "Environmental Legislation"), provided 

however that nothing herein shall exempt the Monitor from any duty to report or make disclosure 

imposed by applicable Environmental Legislation.  For greater certainty, the Monitor shall not, 

as a result of this Order or anything done in pursuance of the Monitor's duties and powers under 

this Order, be deemed to be in Possession of any of the Property within the meaning of any 

Environmental Legislation, unless it is actually in possession. 
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26. The Monitor shall provide any creditor of the Petitioners with information provided by 

the Petitioners in response to reasonable requests for information made in writing by such 

creditor addressed to the Monitor.  The Monitor shall not have any responsibility or liability with 

respect to the information disseminated by it pursuant to this paragraph.  In the case of 

information that the Monitor has been advised by the Petitioners are confidential, the Monitor 

shall not provide such information to creditors unless otherwise directed by this Court or on such 

terms as the Monitor and the Petitioners may agree. 

27. In addition to the rights and protections afforded the Monitor under the CCAA or as an 

officer of this Court, the Monitor shall incur no liability or obligation as a result of its 

appointment or the carrying out of the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part.  Nothing in this Order shall derogate from the rights 

and protections afforded the Monitor by the CCAA or any applicable legislation. 

ENHANCED MONITOR POWERS 

28. The expansion of the Monitor's powers set forth below is hereby authorized and approved 

on the terms and conditions set out herein.  Nothing in this Order shall derogate from the powers 

and duties of the Monitor provided for above and in the CCAA. 

29. In addition to the powers and duties of the Monitor set forth above, and without altering 

in any way the limitations and obligations of the Petitioners arising under this Order and by 

virtue of the institution of these proceedings, the Monitor is hereby authorized and empowered 

to: 

(a) monitor the activities of any senior officer of the Petitioners in place at the time of 

this Order or who may be appointed by any subsequent orders of this Court; 

(b) receive, collect and take possession of all monies and accounts now owed or 

hereinafter owing to any of the Petitioners, including without limitation refunds, 

management fees, dividends, distributions, rents, proceeds payable pursuant to a 
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sale of any of the Petitioners' assets, and any other amounts payable to the 

Petitioners; 

(c) take control of any and all accounts of the Petitioners, including accounts with 

financial institutions, and take all required acts with any financial institution to 

facilitate the Monitor's control of such accounts, including changing the signing 

authority on such accounts to such persons as the Monitor, in its sole discretion, 

deems appropriate, or, if deemed necessary by the Monitor, open one or more new 

accounts with any financial institution in the Monitor's own name (collectively the 

"Monitor's Accounts") and receive third party funds into the Monitor's Accounts 

or transfer into the Monitor's Accounts such funds from the Petitioners as the 

Monitor, in its sole discretion, deems necessary or appropriate to assist with the 

exercise of the Monitor's powers and duties as set out herein, provided that the 

monies standing to the credit of the Monitor's Accounts from time to time shall be 

held by the Monitor to be dealt with as permitted by this Order, or any other order 

to be made by the Court in these proceedings; 

(d) oversee and consent to any disbursement or payment required in respect of the 

Property or the Business, including capital expenditure or other expenditure 

relating to the preservation or protection of any of the Property and any 

disbursement or payment made under any order in these proceedings, or, if 

deemed necessary or appropriate by the Monitor in its sole discretion, make use of 

funds in the Monitor's Accounts from time to time to make any disbursements or 

payments for and on behalf of the Petitioners or in connection with the Monitor's 

exercise of its powers and duties set out herein; 

(e) oversee and assist in the preparation of cash flow statements of the Petitioners and 

assist in the dissemination of financial and other information in these proceedings 

to those interested parties that, in the Monitor's discretion in consultation with the 

Petitioners, and in consideration of confidentiality concerns, ought to receive such 

information, including the delivery of monthly current rent rolls to mortgagees 

with interests in rental property; 
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(f) review and investigate the books and records of the Petitioners as necessary to 

enable the Monitor to exercise and discharge its powers and duties set out herein; 

(g) be entitled to rely on the books and records of the Petitioners without independent 

investigation, unless otherwise ordered by the Court, and, for greater certainty, the 

Monitor shall not be liable for any claims or damages resulting from any errors or 

omissions in such books, records or information; 

(h) conduct a review of the Petitioners' intercorporate accounts with all affiliates of 

the Petitioners and any entities managed by the Petitioners that are not Petitioners 

herein and: 

(i) take any steps necessary in the Monitor’s discretion to prevent any of the 

Petitioners’ monies being transferred to affiliates of the Petitioners, any 

entities managed by the Petitioners, or any other party in the opinion of the 

Monitor as appropriate; and 

(ii) file a report with the Court regarding same, including any 

recommendations by the Monitor as to how such intercorporate accounts, 

or the Petitioners' interests therein, should be dealt with; 

(i) on behalf of the Petitioners or on its own behalf, engage such employees or 

former employees of the Petitioners and such consultants, appraisers, agents, 

experts, auditors, accountants, managers, counsel and such other persons from 

time to time and on whatever basis, including on a temporary basis, that the 

Monitor deems, at is sole discretion, to be necessary or appropriate to assist the 

Monitor with the exercise of the powers and duties conferred by this Order, 

including, without limitation, a chief restructuring officer and a project manager; 

(j) if deemed necessary or appropriate by the Monitor in its sole discretion, subject to 

such requirements as are imposed by the CCAA, to cause the Petitioners to: 
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(i) permanently or temporarily cease, downsize or shut down all or any part 

of the Petitioners' Business or operations;  

(ii) terminate the employment of such of the Petitioners' employees or 

temporarily lay off such of the Petitioners' employees as the Monitor 

deems appropriate; and 

(iii) deliver, pursuant to Section 32 of the CCAA, a notice of disclaimer or 

notice of termination of any lease or agreement other than Pre-Sale 

Contracts; 

(k) subject to paragraph 30, with respect to the Pre-Sale Contracts pursuant to 

paragraph 11(d) of this Order, to determine whether such Pre-Sale Contracts are 

deemed by the Monitor in its discretion, but in consultation with the Petitioners, 

CMLS and Aviva, to be in default (the “Defaulted Pre-Sale Contracts”), and in 

the event the Monitor so determines, to seek directions of the Court as to whether 

such Pre-Sale Contracts ought to be disclaimed, and in the event such Pre-Sale 

Contracts are disclaimed: 

(i) collect the forfeited deposit monies in connection with the Defaulted Pre-

Sale Contracts (the “Forfeited Deposits”); and 

(ii) hold the Forfeited Deposits in trust, subject to the specific security of 

CMLS and Aviva (subject to the existing priorities as between those 

parties), pending the results of the SISP or alternatively the Restructuring, 

and failing CMLS being fully paid via a sale under the SISP or other 

Restructuring on or before August 31, 2020, these Forfeited Deposits shall 

be paid to CMLS or Aviva, as the case may be, and applied against the 

Petitioners’ debt owing to CMLS or Aviva, as the case may be;    

(l) implement the sales and investment solicitation plan (the “SISP”) attached hereto 

as Schedule “B”;  

55



 
WSLEGAL\090034\00001\24797277v3   

  17 

 

(m) with the consent of CMLS, seek approval of the Court for a sale of all or any part 

of the Property following the conclusion of the timelines set out in the SISP; and 

(n) perform such other duties or take any steps reasonably incidental to the exercise 

of any powers and obligations conferred upon the Monitor by this Order or any 

further order of the Court. 

30. Notwithstanding the Monitor's discretion to determine whether Pre-Sale Contracts are in 

default, CMLS and/or Aviva are at liberty to:  

(a) oppose the Monitor's application for directions as to whether such Pre-Sale 

Contracts ought to be disclaimed; and  

(b) to bring an application seeking a declaration of this Court that any Pre-Sale 

Contract is in default, and in the event the Court declares any Pre-Sale Contract is 

in default, then the provisions of paragraphs 29(k)(i) and 29(k)(ii) of this Order 

shall apply.   

31. No provision of this Order is intended, or shall be deemed to appoint the Monitor as an 

officer, director or employer of any of the Petitioners.  Additionally, nothing in this Order shall 

constitute or be deemed to constitute the Monitor as a receiver, assignee, liquidator, or receiver 

and manager of any of the Petitioners.  Any distribution made to creditors of the Petitioners or 

any other Person in accordance with the terms of this Order and any other orders of this Court in 

these proceedings will be deemed to have been made by the applicable Petitioner and not the 

Monitor. 

32. The Petitioners and their current and former shareholders, officers, directors, employees, 

agents and representatives shall cooperate fully with the Monitor in the exercise of its powers 

and discharge of its duties and obligations under this Order or any other order of this Court. 
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ADMINISTRATION CHARGE 

33. The Monitor, counsel to the Monitor, if any, and counsel to the Petitioners shall be paid 

their reasonable fees and disbursements, in each case at their standard rates and charges, by the 

Petitioners as part of the cost of these proceedings.  The Petitioners are hereby authorized and 

directed to pay the accounts of the Monitor, counsel to the Monitor and counsel to the Petitioners 

on a periodic basis and, in addition, the Petitioners are hereby authorized to pay to the Monitor, 

counsel to the Monitor, and counsel to the Petitioner, retainers in the amount[s] of $50,000.00 

each to be held by them as security for payment of their respective fees and disbursements 

outstanding from time to time. 

34. Counsel to the Petitioners, the Monitor and its legal counsel shall be careful to 

differentiate their accounts in this CCAA from time spent in other insolvency matters for related 

entities to the Petitioners and shall pass their accounts from time to time, and for this purpose the 

accounts of the Petitioners, the Monitor and its legal counsel are hereby referred to a judge of the 

British Columbia Supreme Court who may determine the manner in which such accounts are to 

be passed, including by hearing the matter on a summary basis or referring the matter to a 

Registrar of this Court. 

35. The Monitor, counsel to the Monitor, if any, and counsel to the Petitioners shall be 

entitled to the benefit of and are hereby granted a charge (the "Administration Charge") on the 

Property, which charge shall not exceed an aggregate amount of $250,000.00, as security for 

their respective fees and disbursements incurred at the standard rates and charges of the Monitor 

and such counsel, both before and after the making of this Order which are related to the 

Petitioners' restructuring.  The Administration Charge shall have the priority set out in 

paragraphs 36 and 38 hereof.  

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER 

36. The Administration Charge (to the maximum amount of $250,000.00) shall have first 

priority over any other charge, if any, created by this Order. Any security documentation 

evidencing, or the filing, registration or perfection of, the Administration Charge shall not be 
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required, and that the Administration Charge shall be effective as against the Property and shall 

be valid and enforceable for all purposes, including as against any right, title or interest filed, 

registered or perfected subsequent to the Administration Charge coming into existence, 

notwithstanding any failure to file, register or perfect any such Administration Charge.   

37. The Administration Charge shall constitute a mortgage, security interest, assignment by 

way of security and charge on the Property and such Administration Charge shall rank in priority 

to all other security interests, trusts, liens, mortgages, charges and encumbrances and claims of 

secured creditors, statutory or otherwise (collectively, "Encumbrances"), in favour of any 

Person, save and except those claims contemplated by section 11.8(8) of the CCAA. 

38. Except as otherwise expressly provided herein, or as may be approved by this Court, the 

Petitioners shall not grant or suffer to exist any Encumbrances over any Property that rank in 

priority to, or pari passu with the Administration Charge, unless the Petitioners obtains the prior 

written consent of the Monitor and the beneficiaries of the Administration Charge. 

39. The Administration Charge shall not be rendered invalid or unenforceable and the rights 

and remedies of the chargees entitled to the benefit of the Administration Charge (collectively, 

the "Chargees") shall not otherwise be limited or impaired in any way by (a) the pendency of 

these proceedings and the declarations of insolvency made herein; (b) any application(s) for 

bankruptcy order(s) issued pursuant to the BIA, or any bankruptcy order made pursuant to such 

applications; (c) the filing of any assignments for the general benefit of creditors made pursuant 

to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants, 

prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation 

of Encumbrances, contained in any existing loan documents, lease, mortgage, security 

agreement, debenture, sublease, offer to lease or other agreement (collectively, an "Agreement") 

which binds the Petitioner; and notwithstanding any provision to the contrary in any Agreement: 

(a) the creation of the Administration Charge shall not create or be deemed to 

constitute a breach by the Petitioners of any Agreement to which it is a party;  
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(b) none of the Chargees shall have any liability to any Person whatsoever as a result 

of any breach of any Agreement caused by or resulting from the creation of the 

Administration Charge; 

(c) the payments made by the Petitioners pursuant to this Order and the granting of 

the Administration Charge, do not and will not constitute preferences, fraudulent 

conveyances, transfers at undervalue, oppressive conduct, or other challengeable 

or voidable transactions under any applicable law. 

40. THIS COURT ORDERS that any Administration Charge created by this Order over 

leases of real property in Canada shall only be an Administration Charge in the Petitioners' 

interest in such real property leases. 

SERVICE AND NOTICE 

41. The Monitor shall (i) without delay, publish in the Vancouver Sun newspaper a notice 

containing the information prescribed under the CCAA, (ii) within five days after Order Date, 

(A) make this Order publicly available in the manner prescribed under the CCAA, (B) send, in 

the prescribed manner, a notice to every known creditor who has a claim against the Petitioners 

of more than $1000, and (C) prepare a list showing the names and addresses of those creditors 

and the estimated amounts of those claims, and make it publicly available in the prescribed 

manner, all in accordance with Section 23(1)(a) of the CCAA and the regulations made 

thereunder. 

42. The Petitioners and the Monitor are at liberty to serve this Order, any other materials and 

orders in these proceedings, any notices or other correspondence, by forwarding true copies 

thereof by prepaid ordinary mail, courier, personal delivery or electronic transmission to the 

Petitioners' creditors or other interested parties at their respective addresses as last shown on the 

records of the Petitioners and that any such service or notice by courier, personal delivery or 

electronic transmission shall be deemed to be received on the next business day following the 

date of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing. 
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43. Any Person that wishes to be served with any application and other materials in these 

proceedings must deliver to the Monitor by way of ordinary mail, courier, personal delivery or 

electronic transmission a request to be added to a service list (the "Service List") to be 

maintained by the Monitor. The Monitor shall post and maintain an up to date form of the 

Service List on its website at: www.ey.com/ca/terracehouse  

44. Any party to these proceedings may serve any court materials in these proceedings by 

emailing a PDF or other electronic copy of such materials to counsels' email addresses as 

recorded on the Service List from time to time, and the Monitor shall post a copy of all 

prescribed materials on its website at: www.ey.com/ca/terracehouse 

45. Notwithstanding paragraphs 42 and 44 of this Order, service of the Petition, the Notice of 

Hearing of Petition, any affidavits filed in support of the Petition and this Order shall be made on 

the Federal and British Columbia Crowns in accordance with the Crown Liability and 

Proceedings Act, R.S.C. 1985, c. C-50, and regulations thereto, in respect of the Federal Crown, 

and the Crown Proceeding Act, R.S.B.C. 1996, c. 89, in respect of the British Columbia Crown.  

GENERAL 

46. The Petitioners or the Monitor may from time to time apply to this Court for directions in 

the discharge of its powers and duties hereunder. 

47. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a 

receiver, a receiver and manager, or a trustee in bankruptcy of the Petitioner, the Business or the 

Property. 

48. THIS COURT REQUESTS the aid and recognition of other Canadian and foreign 

Courts, tribunal, regulatory or administrative bodies, including any Court or administrative 

tribunal of any federal or State Court or administrative body in the United States of America, to 

act in aid of and to be complementary to this Court in carrying out the terms of this Order where 

required.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Petitioners and to the 

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order, 
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to grant representative status to the Monitor in any foreign proceeding, or to assist the Petitioners 

and the Monitor and their respective agents in carrying out the terms of this Order. 

49. Each of the Petitioners and the Monitor be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order and the 

Monitor is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada, including acting as a foreign representative of the Petitioners to apply to the United 

States Bankruptcy Court for relief pursuant to Chapter 15 of the United States Bankruptcy Code, 

11 U.S.C. §§ 101-1330, as amended. 

50. The Petitioners may (subject to the provisions of the CCAA and the BIA) at any time file 

a voluntary assignment in bankruptcy or a proposal pursuant to the commercial reorganization 

provisions of the BIA if and when the Petitioners determines that such a filing is appropriate. 

51. The Petitioners are hereby at liberty to apply for such further interim or interlocutory 

relief as it deems advisable within the time limited for Persons to file and serve Responses to the 

Petition. 

52. Leave is hereby granted to hear any application in these proceedings on two (2) clear 

days' notice after delivery to all parties on the Service List of such Notice of Application and all 

affidavits in support, subject to the Court in its discretion further abridging or extending the time 

for service. 

53. Any interested party (including the Petitioners and the Monitor) may apply to this Court 

to vary or amend this Order on not less than seven (7) days' notice to all parties on the Service 

List and to any other party or parties likely to be affected by the order sought or upon such other 

notice, if any, as this Court may order. 

54. Endorsement of this Order by counsel appearing on this application is hereby dispensed 

with.  
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55. This Order and all of its provisions are effective as of 12:01 a.m. local Vancouver time on 

the Order Date.  

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT 
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY 
CONSENT: 
 
 

Signature of David E. Gruber 
Lawyer for the Petitioners 

 

 
 BY THE COURT 

 
 
 
 

 REGISTRAR 
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Schedule "A" 

(List of Counsel) 

Counsel name/litigant Party represented 

Colin D. Brousson  CMLS Financial Ltd.  

William Roberts  Aviva Insurance Company of Canada  

Peter Rubin  The Monitor 
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Schedule “B” 

SALE AND INVESTMENT SOLICITATION PROCESS 

INTRODUCTION 

Pursuant to a Companies’ Creditor Arrangement Act, R.S.C. 1985, c. C – 36 (“CCAA”) initial order (as 
may be amended from time to time, the “Initial Order”) of the Supreme Court of British Columbia (the 
“Court”) dated May 29, 2020 in Action No. VLC-S-S-205095, Vancouver Registry (the “CCAA 
Proceeding”) in regard to Port Capital Development (EV) Inc. and Evergreen House Development 
Limited Partnership (collectively the “Debtor”), Ernst & Young, Inc.  was appointed as monitor (in such 
capacity, the “Monitor”) in the CCAA Proceeding and was granted certain Enhanced Monitor’s Powers 
(as defined in the Initial Order) including the power to implement the Sale and Investment Solicitation 
Plan set out herein (the “SISP”) with regard to the assets of the Debtor being chiefly the development 
property having a legal description of PID: 006-721-397 Lot 18, Except that part of the Canadian Pacific 
Railway Right-of-Way as described in Absolute Fee Parcel Book, Volume 9, Folio 317, No. 1154C, and 
Except the South 7 Feet now Road, Block 29 District Lot 185 Plan 92 and the Debtor. 

Accordingly, the Monitor intends to conduct this SISP in consultation with CMLS Financial Ltd. and Aviva 
Insurance Company of Canada (collectively, the “Secured Creditors”) and the Debtor.  The SISP is 
intended to solicit interest in a sale of, or investment in, the assets and/or the businesses of the Debtor. 

Pursuant to the SISP, all qualified interested parties will be provided with an opportunity to participate in 
the SISP.  

OPPORTUNITY AND SISP SUMMARY 

1. The SISP is intended to solicit interest in, and opportunities for, a sale of, or investment in, all or 
part of the Debtor’s business and the Property (the "Opportunity"). 

2. In order to maximize the number of participants that may have an interest in the Opportunity, the 
SISP will provide for the solicitation of interest for: 

(a) the sale of the Property (as defined in the Initial Order). Interested parties may submit 
proposals to acquire all, substantially all or a portion of the Property of the Debtor (a 
"Sale Proposal"); and 

(b) the investment in the business operations (the “Business”) of the Debtor on a going 
concern basis. Such proposals may take the form of an investment in or proposals to 
restructure, reorganize or refinance the Business (an "Investment Proposal"). 

3. Except to the extent otherwise set forth in a definitive sale or investment agreement with a 
successful bidder, any Sale Proposal or any Investment Proposal will be on an "as is, where is" 
basis and without surviving representations or warranties of any kind, nature, or description by 
the Monitor or any of its affiliates, agents, advisors or estates, and, in the event of a sale, all of 
the right, title and interest of the Debtor in and to the Property to be acquired will be sold free and 
clear of all pledges, liens, security interests, encumbrances, claims, charges, options, and 
interests therein and thereon pursuant to Court orders, except as otherwise provided in such 
Court orders. 

4. As described more fully in this SISP, the major stages in the SISP will be comprised of the 
following: 
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(a) Pre-Marketing: preparation of all marketing material, assembly of all relevant due 
diligence material, establishment of an electronic data room and preparation of potential 
buyer/investor lists; 

(b) Marketing: advertising, contacting potential buyers/investors, responding to requests for 
information and disseminating marketing material to potential buyers and investors; and 

(c) Offer Submission and Evaluation: solicitation, receipt of, evaluation and negotiation of 
offers from potential buyers and investors, as described below. 

5. The offer submission and evaluation stage of the SISP will be comprised of a two Phase offering 
process: "Phase 1" being the submission of non-binding asset purchase agreements or 
investment agreements ("Agreements") from qualified bidders, and "Phase 2" being the 
submission of a binding offer from those parties that submitted non-binding Agreements and have 
been invited by the Debtor to participate in Phase 2 (defined below as Phase 1 Qualified 
Bidders). 

TIMELINE 

6. The following table sets out the target dates under the SISP: 

Target Dates Target Dates 

Phase 1 Non-Binding Bid Deadline July 10, 2020 

Phase 2 Binding Bid Deadline (or 
Auction Date) 

August 7, 2020 

Court Approval Date 
(subject to Court availability) 

August 25, 2020 

Outside Closing Date August 31, 2020 

7. The target dates set forth above may be adjusted in the sole discretion of the Monitor after 
consultation with the Secured Creditors and the Debtor. 

PRE-MARKETING STAGE 

8. As soon as reasonably practicable:  

(a) The Monitor will solicit and consider marketing proposals from commercial real estate 
agents (an “Agent”) for the marketing of the Property and negotiate, accept or reject any 
of such proposals in consultation with the Secured Creditors and the Debtor. For clarity, 
in consultation with the Secured Creditors and the Debtor the Monitor may reject all such 
proposals and choose to market the Property directly; 

(b) the Monitor or its Agent (if any) will prepare: (i) a process summary (the "Teaser Letter") 
describing the Opportunity, outlining the process under the SISP and inviting recipients of 
the Teaser Letter to express their interest pursuant to the SISP; (ii) a non-disclosure 
agreement in form and substance satisfactory to the Monitor and its counsel (an "NDA"); 
and (iii) a confidential Information Memorandum ("CIM"). The CIM will specifically 
stipulate that the Monitor makes no representation or warranty as to the accuracy or 
completeness of the information contained in the CIM, the Data Room (as defined 
below), or otherwise made available pursuant to the SISP or otherwise, except to the 
extent expressly contemplated in any definitive sale or investment agreement with a 
Successful Bidder (as defined below) ultimately executed and delivered by the Monitor; 
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(c) the Monitor, with the assistance of the Debtor, will gather and review all required due 
diligence material to be provided to interested parties and shall establish a secure, 
electronic data room (the "Data Room"), which will be maintained and administered by 
the Monitor during the SISP; 

(d) the Monitor, in consultation with the Secured Creditors and the Debtor, will develop a 
draft form of asset purchase agreement and draft form of investment agreement 
(collectively, the "Agreement Form"); and 

(e) the Monitor or its Agent (if any), will prepare a list of potential bidders, including: 
(i) parties that have approached the Debtor, the Monitor or the Agent (if any) indicating an 
interest in the Opportunity; and (ii) local, national and international strategic and financial 
parties who the Monitor or the Agent (if any) believe may be interested in purchasing all 
or part of the Business and Property or investing in the Debtor pursuant to the SISP 
(collectively, "Known Potential Bidders"). 

MARKETING STAGE 

9. The Monitor or its Agent (if any) will arrange for a notice of the SISP (and such other relevant 
information as the Monitor considers appropriate) (the "Notice") to be published in the real estate 
section of the Globe and Mail (National Edition), and any other newspaper or journals as the 
Monitor considers appropriate, if any. 

10. The Monitor or its Agent (if any) will send the Teaser Letter and NDA to all Known Potential 
Bidders and to any other party who responds to the Notice or otherwise requests such documents 
as soon as reasonably practicable after such request or identification, as applicable. 

11. The Monitor or its Agent (if any) will send the CIM and grant access to the Data Room to those 
parties who have executed and delivered the NDA to the Monitor or its Agent (if any). 

12. Requests for information and access will be directed to a designated representative of the 
Monitor or the Agent (if any). Without limiting the terms of the NDA, all printed information shall 
remain the property of the Monitor or the Debtor as the case may be and, if requested by the 
Monitor, shall be returned without further copies being made and/or destroyed with an 
acknowledgement that all such material has either been returned and/or destroyed and no 
electronic information has been retained. 

13. Any party who expresses a wish to participate in the SISP (a "Potential Bidder") must, prior to 
being given any additional information such as the CIM and access to the Data Room, provide to 
the Monitor and the Debtor an NDA executed by it, and which shall inure to the benefit of any 
ultimate Successful Bidder, and a letter setting forth the identity of the Potential Bidder, the 
contact information for such Potential Bidder and full disclosure of the direct and indirect 
principals of the Potential Bidder.  

14. If it is determined by the Monitor in consultation with the Secured Creditors and the Debtor and in 
the Monitor’s reasonable business judgment that a Potential Bidder: (i) has delivered the 
documents contemplated in paragraph 13 above then such Potential Bidder will be deemed to be 
a "Phase 1 Qualified Bidder". 

OFFER SUBMISSION AND EVALUATION STAGE 

Phase 1: Non-Binding Agreement 

 Submission Phase 
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15. At any time prior to the Phase 1 Bid Deadline, the Monitor, in consultation with the Secured 
Creditors and the Debtor may in their reasonable business judgment, eliminate a Phase 1 
Qualified Bidder from the SISP, in which case such bidder will no longer be a Phase 1 Qualified 
Bidder for the purposes of the SISP. 

16. Potential Bidders must rely solely on their own independent review, investigation and/or 
inspection of all information and of the Property and Business in connection with their 
participation in the SISP and any transaction they enter into with the Monitor. 

17. Phase 1 Qualified Bidders who advise the Monitor or its Agent (if any) that they wish to submit an 
offer will be provided with a copy of the Agreement Form. 

18. A Phase 1 Qualified Bidder who wishes to pursue the Opportunity further must deliver an 
Agreement to the Monitor or its Agent (if any) at the addresses which will be Debtor and the 
specified in the Teaser Letter, so as to be received by not later than 5:00 PM (Vancouver time) on 
or before July 10, 2020, or such later date as the Monitor may determine after consultation with 
the Secured Creditors and the Debtor (the "Phase 1 Bid Deadline").  If the Phase 1 Bid Deadline 
is extended by the Monitor, it shall provide notice of such extension and the revised Phase 1 Bid 
Deadline to each Phase 1 Qualified Bidder. 

19. An Agreement submitted in accordance with above paragraph will be considered a qualified 
Agreement (a "Qualified Agreement") only if: 

(a) it is submitted on or before the relevant Phase 1 Bid Deadline by a Phase 1 Qualified 
Bidder; 

(b) in the case of a Sale Proposal, it identifies or contains the following: 

(i) the purchase price, in Canadian dollars, including details of any liabilities to be 
assumed by the Phase 1 Qualified Bidder and any assumptions supporting the 
valuation; 

(ii) a description of the Property that is expected to be subject to the transaction and 
any of the Property expected to be excluded; 

(iii) a specific indication of the financial capability, together with evidence of such 
capability, of the Phase l Qualified Bidder and the expected structure and 
financing of the transaction; 

(iv) a description of the conditions and approvals required for a final and binding 
offer; 

(v) an outline of any additional due diligence required to be conducted in order to 
submit a final and binding offer; and 

(vi) any other terms or conditions of the Sale Proposal that the Phase 1 Qualified 
Bidder believes are material to the transaction; 

(c) in the case of an Investment Proposal, it identifies or contains the following: 

(i) a description of how the Phase 1 Qualified Bidder proposes to structure the 
proposed investment in the Business; 

(ii) the aggregate amount of the equity and/or debt investment to be made in the 
Business or in the Debtor in Canadian dollars; 
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(iii) the underlying assumptions regarding the pro forma capital structure; 

(iv) a specific indication of the sources of capital for the Phase 1 Qualified Bidder and 
the structure and financing of the transaction; 

(v) a description of the conditions and approvals required for a final and binding 
offer; 

(vi) an outline of any additional due diligence required to be conducted in order to 
submit a final and binding offer; 

(vii) all conditions to closing that the Phase 1 Qualified Bidder may wish to impose; 
and  

(viii) any other terms or conditions of the Investment Proposal that the Phase 1 
Qualified Bidder believes are material to the transaction; 

(d) in the case of either a Sale Proposal or an Investment Proposal, it contains such other 
information as reasonably requested by the Debtor and/or the Sale Advisor from time to 
time. 

20. The Monitor may, in consultation with the Secured Creditors and the Debtor waive compliance 
with any one or more of the requirements specified above and deem such non-compliant bids to 
be a Qualified Agreement. For the avoidance of doubt, the completion of any Sale Proposal or 
Investment Proposal shall be subject to the approval of the Court and the requirement of approval 
of the Court may not be waived. 

Preliminary Assessment of Phase 1 Bids and Subsequent Process 

21. Following the Phase 1 Bid Deadline, the Monitor will, in consultation with the Secured Creditors 
and the Debtor, assess the Qualified Agreements. If it is determined by the Monitor that a 
Phase 1 Qualified Bidder that has submitted a Qualified Agreement (i) has a bona fide interest in 
completing a Sale Proposal or Investment Proposal (as the case may be); and (ii) has the 
financial capability (based on availability of financing, experience and other considerations) to 
consummate such a transaction based on the financial information provided, then such Phase 1 
Qualified Bidder will be deemed a "Phase 2 Qualified Bidder", provided that the Monitor may, in 
its reasonable business judgment, in consultation with the Secured Creditors and the Debtor, limit 
the number of Phase 2 Qualified Bidders (and thereby eliminate some Phase 1 Qualified Bidders 
from the process). Only Phase 2 Qualified Bidders shall be permitted to proceed to Phase 2 of 
the SISP.  

22. As part of the assessment of Qualified Agreements and the determination of the process 
subsequent thereto, the Monitor, in consultation with the Secured Creditors and the Debtor, shall 
determine the process and timing to be followed in pursuing Qualified Agreements based on such 
factors and circumstances as they consider appropriate in the circumstances including, but not 
limited to: (i) the number of Qualified Agreements received; (ii) the extent to which the Qualified 
Agreements involve Investment Proposals or Sales Proposals; (iii) the scope of the Property or 
Business to which any Qualified Agreements may relate; and (iv) whether to proceed by way of 
sealed bid or auction (with or without a stalking horse bidder) with respect to the Property, all 
provided that in the event that, prior to the determination of the manner of proceeding to Phase 2 
of the SISP, the Monitor or the Debtor has received a proposal to refinance the secured debt 
owing to CMLS Financial Ltd. satisfactory to CMLS Financial Ltd. then the Monitor may determine 
to discontinue the SISP upon completion of such refinancing. 
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23. Upon the determination by the Monitor of the manner in which to proceed to Phase 2 of the SISP, 
and provided that the SISP is not discontinued, the Monitor will prepare a bid process letter for 
Phase 2 (the "Bid Process Letter"), which will be sent to all Phase 2 Qualified Bidders who are 
invited to participate in Phase 2. 

24. Notwithstanding the process and deadlines outlined above with respect to Phase 1 of the SISP 
and the process to supplement Phase 2 by way of the Bid Process Letter, the Monitor may, in 
consultation with the Secured Creditors and the Debtor, at any time bring an application to seek 
approval of a stalking horse asset purchase agreement or investment proposal in respect of some 
or all of the Property or Business and related bid procedures in respect of such Property or to 
establish further or other procedures for the SISP. 

Due Diligence 

25. The Monitor shall in its reasonable business judgment and subject to competitive and other 
business considerations, afford each Phase 2 Qualified Bidder such access to due diligence 
materials through the Data Room and information relating to the Property and Business as they 
deem appropriate. Due diligence access may further include management presentations, on-site 
inspections, and other matters which a Phase 2 Qualified Bidder may reasonably request and to 
which the Monitor and/or Debtor, in their reasonable business judgment, may agree. The Monitor 
and Debtor will designate a representative to coordinate all reasonable requests for additional 
information and due diligence access from Phase 2 Qualified Bidders and the manner in which 
such requests must be communicated. Neither the Monitor nor the Debtor will be obligated to 
furnish any information relating to the Property or Business to any person. Further and for the 
avoidance of doubt, selected due diligence materials may be withheld from certain Phase 2 
Qualified Bidders if the Monitor determines such information to represent proprietary or sensitive 
competitive information. 

Phase 2: Formal Offers and Selection of Successful Bidder 

26. Paragraphs 27 to 39 below and the conduct of Phase 2 bidding are subject to paragraphs 21 to 
24, above, and any adjustments made to Phase 2 in accordance with the Bid Process Letter and 
any further Court order regarding the SISP. 

Formal Binding Offers 

27. Phase 2 Qualified Bidders that wish to make a formal offer to purchase or make an investment in 
the Debtor or its Property and Business shall submit to the Monitor or its Agent (if any) a binding 
offer at the addresses specified in the Bid Process Letter, so as to be received by not later than 
5:00 PM (Vancouver Time) on August 7, 2020, or such later date as the Monitor may determine 
after consultation with the Secured Creditors and the Debtor (the "Phase 2 Bid Deadline").  If the 
Phase 2 Bid Deadline is extended by the Monitor, it shall provide notice of such extension and the 
revised Phase 2 Bid Deadline to each Phase 2 Qualified Bidder.  The binding offer shall comply 
with all of the following requirements: 

(a) the bid shall comply with all of the requirements set forth in respect of Phase 1 Qualified 
Agreements; 

(b) cash is the preferred form of consideration, but if the bid utilizes other consideration, a 
description of the material terms of the consideration shall be provided; 

(c) the bid (either individually or in combination with other bids that make up one bid) is an 
offer to purchase or make an investment in some or all of the Property or Business on 
terms and conditions reasonably acceptable to the Monitor; 
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(d) unless otherwise agreed, the bid shall be set forth in a duly authorized and executed 
transaction agreement in the Agreement Form and shall include a letter stating that the 
Phase 2 Qualified Bidder's offer is irrevocable until the selection of the Successful Bidder 
(as defined below), provided that if such Phase 2 Qualified Bidder is selected as the 
Successful Bidder, its offer shall remain irrevocable until the closing of the transaction 
with the Successful Bidder; 

(e) the bid shall set forth the purchase price, investment amount and any other key economic 
terms expressed in Canadian dollars (the "Purchase Price"), together with all exhibits 
and schedules thereto, and the name or names of the ultimately beneficial owner(s) of 
the Phase 2 Qualified Bidder including their respective percentage interests; 

(f) to the extent that a bid is conditional upon new or amended agreements being entered 
into with other parties, the Qualified Phase 2 Bidder shall provide the proposed terms of 
such amended or new agreements and identify how such agreements may differ from 
existing agreements to which the Debtor may be a party. A Phase 2 Qualified Bidder's 
willingness to proceed without such conditions and, where such conditions are included 
in the bid, the likelihood of satisfying such conditions, shall be an important factor in 
evaluating the bid; 

(g) the bid includes written evidence of a firm, irrevocable commitment for financing or other 
evidence of ability to consummate the proposed transaction that will allow the Monitor, in 
consultation with the Secured Creditors and the Debtor, to make a determination as to 
the Phase 2 Qualified Bidder's financial and other capabilities to consummate the 
proposed transaction; 

(h) the bid should not be conditioned on the outcome of unperformed due diligence by the 
Phase 2 Qualified Bidder, apart from, to the extent applicable, to the disclosure of due 
diligence materials that represent proprietary or sensitive competitive information which 
was withheld in Phase 2 from the Phase 2 Qualified Bidder; 

(i) for a Sales Proposal or an Investment Proposal, the bid includes a commitment by the 
Phase 2 Qualified Bidder to provide a deposit in the amount of not less than 10% of the 
purchase price or investment contemplated in the bid upon the Phase 2 Qualified Bidder 
being selected as the Successful Bidder, which shall be paid to the Monitor in trust 
(the "Deposit"). The Deposit shall be submitted upon the Phase 2 Qualified Bidder being 
selected as the Successful Bidder. The Successful Bidder's Deposit shall be applied as 
against the Purchase Price; 

(j) the bid includes acknowledgments and representations of the Phase 2 Qualified Bidder 
that: (i) it has had an opportunity to conduct any and all due diligence regarding the 
Property, Business and the Debtor prior to making its offer (apart from, to the extent 
applicable, the disclosure of due diligence materials that represent proprietary or 
sensitive competitive information which were withheld in Phase 2 from the Phase 2 
Qualified Bidder); (ii) it has relied solely upon its own independent review, investigation 
and/or inspection of any documents and/or the Property in making its bid; and (iii) it did 
not rely upon any written or oral statements, representations, warranties, or guarantees 
whatsoever made by the Monitor or any of its employees, representatives, agents or 
advisors, whether express, implied, statutory or otherwise, regarding the Business, 
Property, or the Debtor or the accuracy or completeness of any information provided in 
connection therewith, except as expressly stated in the definitive transaction 
agreement(s) signed by the Monitor; 

(k) all required corporate approvals of the Phase 2 Qualified Bidder have been obtained prior 
to the submission of the bid; 
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(l) the bid shall identify any material conditions in favour of the purchaser to be resolved 
prior to closing the transaction; 

(m) the bid is received by the relevant Phase 2 Bid Deadline; and 

(n) the bid contemplates a schedule for closing the transaction set out therein which is on or 
before August 31, 2020, which date may be extended by the Monitor in its discretion, 
following consultation with the Secured Creditors and the Debtor (the "Closing Date"). 

28. Following the Phase 2 Bid Deadline, the Monitor, in consultation with the Secured Creditors and 
the Debtor, will assess the Phase 2 bids received. The Monitor will designate the most 
competitive bids that comply with the foregoing requirements to be "Qualified Bids". Only 
Phase 2 Qualified Bidders whose bids have been designated as Qualified Bids are eligible to 
become the Successful Bidder(s). 

29. The Monitor, in consultation with the Secured Creditors and the Debtor may waive strict 
compliance with any one or more of the requirements specified above and deem such non-
compliant bids to be a Phase 2 Qualified Bid. 

30. The Monitor shall notify each Phase 2 Qualified Bidder in writing as to whether its bid constitutes 
a Phase 2 Qualified Bid within three (3) business days of the Phase 2 Bid Deadline, or at such 
later time as the Debtor and the Sale Advisor deem appropriate. 

31. The Monitor may, in consultation with the Secured Creditors and the Debtor, remove any of the 
Property and the Business of the Debtor from the SISP at any time. 

32. The Monitor may, in consultation with the Secured Creditors and the Lender, terminate, at any 
time, further participation in the Phase 2 Bid Process by any interested party, or to modify dates 
or procedures as deemed appropriate or necessary, or to terminate the process. 

33. The Monitor may aggregate separate bids from unaffiliated Phase 2 Qualified Bidders to create 
one or more "Qualified Bid". 

Evaluation of Competing Bids 

34. A Phase 2 Qualified Bid will be evaluated based upon several factors, including, without 
limitation, items such as the Purchase Price and the net value and form of consideration to be 
paid provided by such bid, the identity, circumstances and ability of the Phase 2 Qualified Bidder 
to successfully complete such transactions, including, any conditions attached to the bid and the 
expected feasibility of conditions, the proposed transaction documents, factors affecting the 
speed, certainty and value of the transaction, the assets included or excluded from the bid, any 
related restructuring costs, and the likelihood and timing of consummating such transactions, and 
the ability of the bidder to finance and ultimately consummate the proposed transaction within the 
timeline established by the Monitor, each as determined by the Monitor in consultation with the 
Debtor and the Secured Creditors. 
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Selection of Successful Bid 

35. The Monitor: (a) will review and evaluate each Phase 2 Qualified Bid, in consultation with the 
Debtor and the Secured Creditors, and the applicable Phase 2 Qualified Bidder, and such 
Phase 2 Qualified Bid may be amended, modified or varied as a result of such negotiations, and 
(b) will identify the highest or otherwise best bid (the "Successful Bid"), and the Phase 2 
Qualified Bidder making such Successful Bid (the "Successful Bidder") for the Property or the 
Business in whole or part. The determination of any Successful Bid by the Debtor shall be subject 
to approval by the Court. 

36. The Monitor shall have no obligation to identify a Successful Bid, and reserves the right, after 
consultation with the Debtor and the Secured Creditors, to reject any or all Phase 2 Qualified 
Bids.   

37. The Monitor, in consultation with the Debtor and the Secured Creditors, may bring one of the 
Phase 2 Qualified Bids to Court for approval, or may conduct an auction among two or more of 
the Phase 2 Qualified Bidders and bring the highest auction bid to Court for approval. 

Sale Approval Motion Hearing 

38. At the hearing of the motion to approve any transaction with a Successful Bidder (the "Sale 
Approval Application") the Monitor shall seek, among other things, approval from the Court to 
consummate any Successful Bid.  All the Phase 2 Qualified Bids other than the Successful Bid, if 
any, shall be deemed rejected by the Monitor on and as of the date of approval of the Successful 
Bid by the Court. 

Confidentiality and Access to Information 

39. Participants and prospective participants in the SISP shall not be permitted to receive any 
information that is not made generally available to all participants relating to the number or 
identity of Potential Bidders, Phase 1 Qualified Bidders, Agreements, Phase 2 Qualified Bidders, 
Phase 2 Qualified Bids, the details of any bids submitted or the details of any confidential 
discussions or correspondence between the Monitor and the Debtor and such other bidders or 
Potential Bidders in connection with the SISP. The Monitor may, however, with the consent of the 
applicable participants, disclose such information to other bidders for the purpose of seeking to 
combine separate bids from Phase 1 Qualified Bidders or Phase 2 Qualified Bidders. 

40. It is not currently contemplated that any director, officer or senior management employee of the 
Debtor as of the date of the Initial Order (“Management”) will have any interest in any Phase 1 
Qualified Bidder or Phase 2 Qualified Bidder, including any economic, employment, contractual or 
other interest in such Phase 1 Qualified Bidder or Phase 2 Qualified Bidder.  If any Management 
has or acquires any such interest in a Phase 1 Qualified Bidder or Phase 2 Qualified Bidder, it 
shall promptly disclose such interest to the Monitor. Upon being informed of such interest, the 
Monitor shall take such actions as its deems appropriate to preserve the integrity of the SISP in 
light of such interest, which actions may include placing restrictions on the information disclosed 
to such person in connection with the SISP and competing bids and bidders.  
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No. 
Vancouver Registry

This is the 1st affidavit
of Macario (Tobi) Reyes in this case
and it was made on May 18, 2020

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

— AND —

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, C. 57, AS AMENDED

— AND —

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
PORT CAPITAL DEVELOPMENT (EV) INC. and EVERGREEN HOUSE DEVELOPMENT

LIMITED PARTNERSHIP

AFFIDAVIT 

I, Macario (Tobi) Reyes, businessman, c/o 2500, 666 Burrard Street, in the City of Vancouver, in

the Province of British Columbia, AFFIRM THAT:

1. I am a director and officer of the Port Capital Group Inc. ("Group Inc."), as well as a

director and officer of the Petitioner Port Capital Development (EV) Inc. (the "GP"), and as such

I have personal knowledge of the facts hereinafter deposited, except where such facts are stated to

be based upon information and belief and where so stated I believe such facts to be true.

2. I make this affidavit in support of an application by the Petitioners pursuant to the

Companies' Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the "CCAA"), for

certain relief including, among other things, the following:
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(a) a declaration that the CCAA applies to the Petitioners;

(b) a stay of all proceedings and remedies taken or that might be taken in respect of the

Petitioners or any of their property, except as otherwise set out in the Initial Order

or otherwise permitted by law;

(c) a stay of all proceedings and remedies taken or that might be taken in respect of

Port Capital Developments Inc. or Macario (Tobi) Reyes solely in their capacities

as guarantor or covenantor of any of the Petitioners' debts or liabilities;

(d) authorizing the Petitioners to carry on business in a manner consistent with the

preservation of their property and business and to make certain payments in

connection with their business during the CCAA proceeding;

(e)

(1)

(g)

appointing Ernst & Young, Inc. ("EY") as monitor in these proceedings;

authorizing the Petitioners to borrow funds pursuant to an interim debtor-in-
possession facility; and

authorizing the Petitioners to file with the Court a plan or plans of compromise and

arrangement.

EVERGREEN HOUSE DEVELOPMENT LP ("EVERGREEN LP")

3. The Petitioner, Evergreen House Development Limited Partnership ("Evergreen LP") and

its GP, own the "Terrace House Property", The Terrace House Property is a high-rise luxury

residential strata development in the Coal Harbour neighbourhood, located at 1250 W Hastings

St., Vancouver. The project is unique in that the primary structural material is timber. Construction

of the Terrace House Property is approximately 20% complete. As at March 24, 2018, the

appraised market value of the Terrace House Property was approximately $43.5 million.

4. The Terrace House Property's development is currently an undertaking of the Port Capital

Group (defined below).

HISTORY OF THE PORT CAPITAL GROUP

5. Group Inc. and its related subsidiaries (collectively, the "Port Capital Group") is in the

business of real estate development and management, with real estate assets primarily in British

Columbia, but also in Toronto. The Port Capital Group has also pursued the acquisition of
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properties in the United States, and particularly Seattle, but no acquisitions have been completed

so far.

6. I founded the Port Capital Group in 2003 as a real estate investment company, when I,

along with several partners, purchased a warehouse in Mount Pleasant, Vancouver, which

subsequently led to the creation of the "PortLiving" brand, under which the Port Capital Group

undertakes development and investment operations. Multiple transactions in the first five years

after its creation helped the company develop a track record and reputation with lenders and

investors in the Vancouver real estate market.

7. Until about 2009, PortLiving's primary focus was repositioning and reselling assets to

facilitate capital returns. Following this stage, strategic opportunities were identified in the Port

Capital Group's asset portfolio which led to PortLiving's first venture into ground-up development,

a high profile building known as South Creek Landing, at the foot of the Cambie Street Bridge,

specifically 2211 Cambie Street, in 2010.

8. PortLiving went on to develop mixed-use projects at 150 East Cordova Street in the

downtown eastside, the Vya condo complex at 225 Kingsway, and the first phase of the Living

Midtown project on East Broadway near Fraser Street, among others. The commercial/residential

developments the Port Capital Groups undertakes under the PortLiving brand focus on creating a

sense of place and community in Vancouver's urban neighbourhoods. The PortLiving brand's

objective is to not only provide housing opportunities, but also develop amenities and job spaces

within its developments to add a greater sense of vibrancy to the area.

9. In 2016, the Port Capital Group acquired its first site in Toronto's popular annex

neighbourhood, and eventually assembled a 15,000+ square foot site, and then completed the

acquisition of another site by 2018. In 2019, the Port Capital Group assembled a significant

hotel/condominium site of nearly two acres along the Skaha Lake waterfront in the southern tip of

Penticton, B.C. and completed the acquisition of Wild Goose Winery in Okanagan Falls, both of

which businesses the Port Capital Group continues to operate.

10. To date, PortLiving's mission has been to assemble strategic properties in prime areas such

as Mount Pleasant in Vancouver, Yorkville in Toronto and the Southern Okanagan. As of the end

WSLEGAL\090034\00001\24733395v5

75



4

of 2019, the Port Capital Group has completed five development projects, and has eighteen (18)

projects in various stages of development and completion (two of which are in Toronto, Ontario).

CORPORATE STRUCTURE

11. The Port Capital Group is divided into two divisions. Its business generally consists of an

investment division organized under Group Inc.'s subsidiary, a company named PortLiving

Properties Inc., and a development division under another subsidiary of Group Inc., a company

named Port Capital Development Inc. ("Development Inc."), The development division of the

Port Capital Group's business is directly or indirectly owned through Development Inc. These

consist of projects under active development and properties that are being held for future

development.

12. Each of the development projects is typically carried out through a project specific limited

partnership, with initial equity funding provided by the limited partners (who are mostly at arm's

length to Port Capital Group), and subsequent equity funding provided by Development Inc. on an

as-needed basis to meet development milestones or bridge project specific financial constraints.

As a result, a significant portion of Port Capital Group's debt is comprised of inter-company debt.

13. In addition to the limited partnership, each project generally has a general partner and a

bare trustee, both of which corporations are owned within the Port Capital Group.

14. In the case of the Petitioners, there is no bare trustee, but the structure is otherwise the

same.

15. The majority of the development projects of the Port Capital Group consist of mixed-use

residential and commercial properties. For the projects completed by the Port Capital Group to

date, the residential component of the developments have generally been sold to third party

purchasers. The development division's primary economic interest is in earning fees for managing

the development process on behalf of the limited partners. For most projects, the Port Capital

Group retains all, or a portion, of the commercial component of its projects. Typically, when that

occurs the ownership is transferred from the development division under Development Inc. to the

investment division under PortLiving Properties Inc.
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Port Capital Development Inc. (i.e. Development Inc.)

1 6. Development Inc. is wholly owned by Group Inc. As noted above, Development Inc. owns,

directly or indirectly, all of the Port Capital Group's interest in development projects.

17. Development Inc. is a guarantor to much of the indebtedness of the Port Capital Group

owing in respect of individual project specific limited partnerships.

FINANCIAL STATEMENTS

18. Attached hereto and marked as Exhibit "A" to this Affidavit, is a true copy of the

unaudited balance sheet prepared for Evergreen 1.P, as of December 31, 2019 (the "Balance

Sheet"). The Balance Sheet is in draft form and no updated version is available at this thine. The

draft Balance Sheet is potentially incomplete in the sense that there may be inter-company accounts

payable that have not yet been incorporated in the document.

1 9. No separate financial statements have been prepared for the GP.

CASH-FLOW STATEMENTS

20. The management of the Port Capital Group, with the assistance of the proposed Monitor,

EY, has prepared cash flow projections for the period from May 22, 2020 ending August 21, 2020

during the anticipated restructuring of the Petitioners (the "Cash-Flow Statement"). Attached

hereto and marked as Exhibit "B" to this Affidavit is a true copy of the Cash-Flow Statement.

21. Regarding the Cash-Flow Statement:

(a) the hypothetical assumptions are reasonable and consistent with the purpose of the

projections described in the notes to the Cash-Flow Statement, and the probable

assumptions arc suitably supported and consistent with the plans of the Petitioners

and provide a reasonable basis for the projections. All such assumptions are

disclosed in the notes to the Cash-Flow Statement;
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(b)

(c)

since the projections are based on assumptions regarding future events, actual

results will vary from the information presented, and the variations may be material;

and

the projections have been prepared solely for the purpose described in the notes to

the Cash-Flow Statement, using the probable and hypothetical assumptions set out

in the notes. Consequently, readers are cautioned that it may not be appropriate for

other purposes.

CAUSE OF FINANCIAL DIFFICULTIES AND NEED TO RESTRUCTURE

22. The Petitioners are undercapitalized in terms of equity and as a result, are unable to meet

their obligation to fund any cost overruns on the Terrace Flouse Property project. The construction

lender has determined that there are cost overruns that Evergreen LP is responsible to fund, for

which funds are not currently available.

23. Also the Port Capital Group has been unable to advance funds such that the Petitioners

have not been able to pay interest due to their construction lender.

24. As a result of all these circumstances, the Petitioners' construction lender has stopped

advancing under the construction lending facility.

25. The financial difficulties of the Petitioners, and the Port Capital Group generally, are

attributable to a number of factors, which were compounded by the widespread business closures

as a result of the COVID-1 9 global pandemic. The uncertain financial impact of the current

COVID-1 9 pandemic has resulted in 'potential investors withdrawing their interest in investing in

the Port Capital Group's ongoing projects, and has made it more difficult for the Port Capital Group

to attract new investors.

26. The primary cause of the liquidity crisis is that the projects being managed by Development

Inc. are undercapitalized in terms of equity, and absent further contributions of equity by the

existing limited partners or the addition of new equity partners contributing capital, other entities

within the Port Capital Group have had to make up the equity shortfall by way of unsecured

intercorporate advances and accrual of fees otherwise payable by the development limited
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partnerships in order to continue the construction and development processes currently underway.

This, in turn has led to friction between the Port Capital Group and certain of its lenders, which

has resulted in these lenders showing less flexibility in the negotiation or re-negotiation of existing

credit facilities extended to the Port Capital Group.

STAKEHOLI)ERS

Unsecured Creditors

27. The unsecured creditors of the Petitioners primarily consist of:

(a) unsecured trade creditors;

(b) property taxes;

(c) professional services firms including law and accounting -firms;

(d) consultants; and

(e) inter-company indebtedness.

28. The unsecured creditors of the Petitioners are owed approximately $8

29. These debts are subordinate to the secured creditors of the Petitioners. I believe that a

restructuring with the assistance of the proposed Monitor under the CCAA is much more likely to

result in an outcome that will allow the unsecured creditors of the Petitioners to realize a return on

their debt, as opposed to an uncontrolled liquidation or independent foreclosures of the Petitioners.

Investors

30. Evergreen LP is owned by a number of investors who subscribed for limited partnership

units. They are at arm's length to the Port Capital Group.

Secured Creditors

31. The secured creditors of the Petitioners are CMLS Financial ltd and Aviva Insurance

Company of Canada ("Aviva"), as identified in the Entity Summaries for Evergreen LP and its GP

attached collectively as Exhibit "C" to this Affidavit. I have reviewed these summaries and do

verily believe these summaries to be accurate. However, given the condensed time frame in which
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these materials were prepared, there may be errors, however I do not believe these errors, if any,

are material. The cumulative secured debt of the Petitioners is approximately $34.8 million

(including approximately $14.7 million owing pursuant to Aviva's insurance deposit facility).

32. I do believe that the secured creditors of the Petitioners have sufficient security and will

not suffer a shortfall if the Petitioners are permitted an opportunity to restructure.

INTERCORPORATE INDEBTEDNESS AND GUARANTEES

33. Based on what appeared in the general ledgers of the Port Capital Group as at February 29,

2020, the intercompany indebtedness owed by Evergreen LP to Development Inc. is approximately

$3.9 million. The Port Capital Group's ledgers have not been audited or reconciled, and there may

be additional inter-company transactions and amounts owed by Developments Inc., or to

Developments Inc. by Evergreen LP.

34. As indicated in the Entity Summaries attached as Exhibit C to this Affidavit, Development

Inc. and I are covenantors on the Petitioners' first mortgage and guarantors of the Petitioners'

second mortgage in favour of the project's deposit insurer. Development Inc. and 1 are also

covenantors, or guarantors, to most credit facilities advanced to the Port Capital Group's various

project specific limited partnerships and general partners. If there were enforcement proceedings

brought against me and/or Development Inc. on account of the Petitioners' mortgages, that event

would trigger defaults under a large number of other loans within the Port Capital Group, with an

aggregate balance of over $400 million.

DEMANDS FOR REPAYMENT OF LOAN

35. On May 12, 2020, CiVIIS Financial Ltd. made demand and issued a Notice of Intention to

Enforce Security in respect of the indebtedness of approximately $20,128,000 million owing on

its loan, secured, among other things, by a first ranking mortgage against the Terrace House

Property. The indebtedness owing to CMLS Financial Ltd. remains outstanding as the Petitioners

do not have the funds to repay the indebtedness.
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ANTICIPATED RESTRUCTURING

36. The Petitioners have been in negotiations with their secured lenders regarding potential

forbearance agreements and with potential investors regarding an equity investment in the overall

Port Capital Group, including the Terrace House Property.

37. So far none of these discussions has resulted in an agreement capable of execution that

would be beneficial to the stakeholders generally, but the discussions are ongoing.

38. The terms and structure of the Petitioners' restructuring will be finalized with the assistance

of EY, as Monitor, if the relief sought by the Petitioners pursuant to the CCAA is granted by this

Honourable Court. However, a proposed restructuring will likely involve:

(a) obtaining an equity investment to recapitalize the Petitioners generally, but if that

proves not to be possible:

(i) making cash calls on existing limited partners to increase the equity capital
available;

(ii) replacing existing limited partners with new ones able and willing to
contribute additional capital; and/or

(iii) selling further limited partnership units to new equity investors; and

(b) liquidating assets in an orderly way that deals with the impact of intercorporate debt

and intercorporate guarantees.

39. The Petitioners are applying for relief under the CCAA because they require, among other

things, the stay of proceedings sought in order to preserve the status quo and stay the actions of its

creditors, so that the Petitioners may continue to operate its businesses and explore restructuring

opportunities.

CONSENT OF THE PROPOSED MONITOR

40. EY has consented to be appointed monitor in these proceedings. Attached hereto and

marked as Exhibit "D" to this Affidavit is a true copy of EY's consent to act.
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ADMINISTRATION CHARGE

41. It is contemplated that the proposed Monitor, counsel for the proposed Monitor and counsel

to the Petitioners would be granted a first priority Court-ordered charge on the assets, property and

undertaking of the Petitioners, in priority to all claims, up to the maximum amount of $250,000 in

respect of their respective fees and disbursements, incurred at standard rates and charges (the

"Administration Charge").

42. I believe that the Administration Charge is necessary to ensure these professionals'

continued assistance.

INTERIM LENDING FACILITY

43. The Cash-flow Statement contemplates that the Petitioners will requires interim financing

in order to facilitate an efficient and orderly restructuring. The Petitioners are working with the

proposed Monitor, EY, to identify a lender to provide debtor-in-possession financing in the

approximate principal amount of $1 million (the "DIP Facility").

44. I am advised by EY that it is expected the terms of the DIP Facility will require that any

funds advanced be secured by a second-ranking charge (subordinate only to the proposed

Administration Charge) secured against the property of the Petitioners in accordance with the

terms of the Initial Order (the "DIP Facility Charge").

45. The DIP Facility and the DIP Facility Charge are necessary to facilitate the restructuring

activities of the Petitioners in these CCAA proceedings, as access to the funds proposed to be

advanced under the contemplated DIP Facility would enhance the prospect of a viable compromise

or arrangement being made in respect of the Petitioners.

CONCLUSION

46. The Petitioners are currently unable to meet their obligations as they come due, including

amounts owing to their secured creditors and unsecured creditors.
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47. The Petitioners are seeking a stay of proceedings and additional and other relief under the

CCAA in order to maintain the status quo and provide the Petitioners with the much needed

breathing room to explore restructuring opportunities with the assistance of the Monitor.

48. For the reasons outlined in this Affidavit, I believe that this CCAA proceeding is the best

means of maximizing the recovery to the Petitioner's creditors and stakeholders.

AFFIRMED BEFORE ME at the City of
Vancouver, in the Province of British
Columbia this 18th y of
May, 2020

A Comm for Taking Affidavits
in and for Columbia

LEXANDRA
Barrister cf-

BENNETT JONE.:.;
2500 PARK PLACE - 666 BUR RAc•—.! :MEET

VANCOUVER. t3.C. vcr
TEL: 604.891.5154 rAX: 004.631.5100
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Cash (22,746.10)

Restricted Cash 639,867.56

Intercompany Transaction 2,332,028.22

Funds receivable from next draw 1,550,338.00

contra - refundable to PCD from draw advance (774,566.28)

PUD (including land Lift) 60,979,102.33

PUD Overage 5,025,431.67

Total Assets 69,729,455.40

Account Payables (3,570,922.84)

Construction Holdback (468,040.80)

GST 41,331.91

Debt (34,206,392.00)

Total Debt (38,204,023.73)

Internal Equity (207,100.00)

External Equity (12,757,737.00)

Additional Equity required by Bank (3,207,000.00)

Remaining Additional Equity Required (328,163.00)

Additional Equity required for overages (5,025,431.67)

Land Lift (10,000,000.00)

Total equity (31,525,431.67)

Balance check 0.00
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In the Matter of CCAA of the Port Capital Development (EV) Inc. and Evergreen House
Development Limited Partnership (the "Petitioners")

Notes to the Unaudited Cash Flow Forecast of the Petitioners

Disclaimer:

In preparing this cash flow forecast (the "Cash Flow Forecast"), the Petitioners have relied upon unaudited
financial information and the Petitioners have not attempted to further verify the accuracy or completeness
of such information. The Cash Flow Forecast includes estimates concerning the operations of the Petitioners
and additional assumptions discussed below with respect to the requirements and impact of a Companies'
Creditor Arrangement Act ("CCAA") filing. Since the Cash Flow Forecast is based on assumptions about
future events and conditions that are not ascertainable, the actual results achieved during the Cash Flow
Forecast period will vary from the Cash Flow Forecast, even if the assumptions materialize, and such
variation may be material. There is no representation, warranty or other assurance that any of the estimates,
forecasts or projections will be realized.

The Cash Flow Forecast includes the receipts and disbursements of all the Petitioners during the Cash Flow
Forecast Period (the "Period"). The Petitioners, with the assistance of Ernst & Young Inc., in its capacity
as the proposed monitor of the Petitioners (the "Proposed Monitor" and if appointed, the "Monitor"),
have prepared the Cash Flow Forecast based primarily on estimated receipts and disbursements related to
the CCAA proceedings and the ongoing construction project (Terrace House).

The Cash Flow Forecast assumes that the Petitioners file for protection under the CCAA on May 21, 2020.
The Cash Flow Forecast covers the period from May 22, 2020 to August 21, 2020 (the "Period").

1. Receipts: No receipts are forecasted over the Period. Certain receipts for items including GST
refunds may be received over the Period but are not accounted for in the Cash Flow Forecast.

2. Payroll: Represents the bimonthly payroll for salaried personnel required for the project.

3. Insurance: Amount has been estimated based on historical run rates.

4. Project / Development Costs: Represents management's estimates of required cash outlays
during the Period to fund developments fees, consultant costs and other development and critical
construction costs. No amount has been forecasted for payment in the first 21 days pending a
review of costs by the Monitor and consultation with various affected stakeholders. 

5. General Administration Costs: includes site security, equipment repairs & maintenance, office
expenses and other miscellaneous items. These have been estimated based on historical run rates.

6. Site Preservation, Transition and Contingency: represents an estimate of costs associated with
site preservations, transition of management of the Project to the Purchaser, and a general reserve
for items that may arise in an insolvency proceeding.

588



7. Property Taxes Payable: The Cash Flow Forecast assumes that property taxes will be stayed

pending further Order of the Court.

8. Restructuring Costs: Represents professional fee payments to counsel to the Petitioners, the

Monitor and the Monitor's counsel.

9. Development Management / CRO costs: Represents estimates for a CRO proposed to be retained

by the Petitioners as well as an outside Development Management firm.

10. DIP Draw/(Payback): represents projected DIP draws (repayments, if any) to fund corporation

disbursements, restructuring costs and others. For the purpose of this Cash Flow Forecast, interest

accrued on the DIP has not been included.
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No.
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

— AND —

-IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002. C. 57, AS AMENDED

— AND --

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
PORT CAPITAL DEVELOPMENT (EV) INC. and EVERGREEN MOUSE DEVELOPMENT

LIMITED PARTNERSHIP

CONSENT TO ACT

The undersigned, Ernst & Young Inc.. hereby consents to act as the court-appointed

Monitor of Port Capital Development (EV) Inc. and Evergreen House Development Limited

Partnership pursuant to the terms of an order substantially in the form filed in the above

proceeding.

DATED at Vancouver, this 18th day of May, 2020.

ERNST & YOUNG INC.

Per:

Michael A. Bell
Senior Vice President
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NO. VLC-S-S205095
VANCOUVER REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,

S.B.C. 2002, c.57, AS AMENDED

AND

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF

PORT CAPITAL DEVELOPMENT (EV) INC. and EVERGREEN HOUSE DEVELOPMENT
LIMITED PARTNERSHIP

PROPOSED MONITOR’S REPORT

ERNST & YOUNG INC.

May 28, 2020
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1

INTRODUCTION

1. Ernst & Young Inc. (“EY”) understands that Port Capital Development (EV) Inc. (the “General

Partner”) and Evergreen House Development Limited Partnership (“Evergreen LP”), (each a

“Petitioner”, and collectively, the “Petitioners”) initially filed a Petition (the “CCAA

Application”) before this Honourable Court returnable on May 21, 2020 seeking an Initial

Order (the “Proposed Initial Order”) pursuant to the Companies’ Creditors Arrangement Act

(Canada) (the “CCAA”) to obtain a stay of proceedings (a “Stay”) to enable the Petitioners an

opportunity to restructure their business and affairs. The Petitioners propose that EY be

appointed as Monitor of the Petitioners in these CCAA proceedings (in such capacity, the

“Proposed Monitor”).

2. On May 21, 2020, the Petitioners and their Secured Creditors (defined below) sought an

adjournment of the CCAA Application to May 29, 2020 to, if possible, work towards a

consensual CCAA which balanced the interests of the Petitioners on and their Secured

Creditors.

3. Since May 21, 2020, legal counsel the Petitioners and each of the Secured Creditors as well

as the Proposed Monitor have consulted on a path forward for a consensual CCAA; and the

Proposed Monitor is of the view that a compromise has been achieved that allows for, inter

alia, the immediate commencement of a Proposed SISP (defined below) subject to the

approval of this Honourable Court.  The Proposed SISP is attached as a schedule to the

Proposed Initial Order.

4. This report (the “Report”) has been prepared by the Proposed Monitor prior to its appointment

as Monitor, should this Court grant the Proposed Initial Order, to provide information to this

Court for its consideration in respect of the Petitioners’ CCAA Application.
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2

PURPOSE

5. Capitalized terms used but not defined in this Report are defined in the Affidavit of Mr. Macario

(Tobi) Reyes (the “Reyes Affidavit”) sworn May 18, 2020, the Proposed Initial Order and the

Proposed SISP.

6. The purpose of this Report is to provide information to this Honourable Court with respect to:

a) EY’s qualifications to act as Monitor;

b) an overview of the Petitioners;

c) overview of the Petitioners’ thirteen (13) week cash flow forecast on a consolidated

basis for all the Petitioners (the “Cash Flow Forecast”);

d) an overview of the assets and liabilities of the Petitioners;

e) the proposed enhanced powers of the Proposed Monitor;

f) the proposed sale and investment solicitation process (the “Proposed SISP”); and

g) certain relevant matters about the relief sought in the Proposed Initial Order.

TERMS OF REFERENCE

7. In preparing this Report and making the comments herein, the Proposed Monitor has been

provided with, has herein relied upon, unaudited financial information, books, records and

financial information prepared by the Petitioners, discussions with management of the

Petitioners (“Management”), and information from other third party sources (collectively, the

“Information”).  Except as described in this Report in respect of the Cash Flow Forecast:

a) the Proposed Monitor has reviewed the Information for reasonableness, internal

consistency and use in the context in which it was provided. However, the

Proposed Monitor has not audited or otherwise attempted to verify the accuracy or
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completeness of such information in a manner that would wholly or partially comply

with Generally Accepted Assurance Standards (“GAAS”) pursuant to the

Chartered Professional Accountants Canada Handbook and, accordingly, the

Proposed Monitor expresses no opinion or other form of assurance contemplated

under GAAS in respect of the Information; and

b) some of the information referred to in this Report consists of forecasts and

projections. An examination or review of the financial forecast and projections, as

outlined in the Chartered Professional Accountants Canada Handbook, has not

been performed.

8. Future oriented financial information referred to in this Report was prepared based on

Management’s estimates and assumptions.  Readers are cautioned that since projections are

based upon assumptions about future events and conditions that are not readily and currently

ascertainable, the actual results will vary from the projections, even if the assumptions

materialize, and the variations could be material.

9. Unless otherwise indicated, the Proposed Monitor’s understanding of factual matters

expressed in this Report concerning the Petitioners and their business is based on the

Information, and not independent factual determinations made by the Proposed Monitor.

10. Unless otherwise stated all monetary amounts contained herein are expressed in Canadian

Dollars.

QUALIFICATIONS OF EY TO ACT AS MONITOR

11. EY is a licensed trustee within the meaning of subsection 2 of the Bankruptcy and Insolvency

Act (Canada).  EY is not subject to any of the restrictions set out in section 11.7(2) of the

CCAA on who may be appointed as Monitor.
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12. EY has consented to act as Monitor in these proceedings should this Honourable Court grant

an Initial Order on the terms sought by the Petitioners.  A copy of EY’s consent to act as

Monitor is attached to the Reyes Affidavit.

13. EY has led in-court initiatives resulting in the successful restructurings (or sale) of numerous

real estate development projects in British Columbia including the Vancouver Olympic

Village, the Jameson House (Vancouver), Blackburn Developments and the Falls Golf

Club and Resort (Chilliwack), Channel Ridge (Salt Spring Island), the Resort at Copper

Point (Invermere, BC), Fairmont Resorts (Fairmont, BC), Wyndansea (Ucluelet, BC),

Squamish at Ocean Point (Squamish, BC), Copper Sky (Kelowna, BC), SOPA Square

(Kelowna, BC), Aquattro (Colwood) and the Oak Bay Beach Hotel (Victoria, BC).

14. Upon its appointment, if so granted by this Honourable Court, the Proposed Monitor intends

to retain Blake, Cassels & Graydon LLP (“Blakes”) to act as its independent counsel in these

CCAA proceedings.

GENERAL BACKGROUND AND CAUSES OF INSOLVENCY

The Port Capital Group

15. The Petitioners are subsidiaries of the “Port Capital Group”, which is in the business of real

estate development and management primarily in British Columbia, but also Toronto, Ontario.

A more fulsome description of the Port Capital Group is provided in the Reyes Affidavit and is

not replicated herein.

16. The Port Capital Group is divided into two divisions:

a) an investment division organized under a subsidiary named Port Living Properties

Inc.; and
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b) a development division under another subsidiary named Port Capital Development

Inc. ("Development Inc.").

17. Development Inc. indirectly owns various projects under active development and properties

that are being held for future development.

18. Under Development Inc., each development project is typically carried out through a project

specific limited partnership (“LP”).  The initial equity funding is typically provided by the limited

partners (who are mostly at arm's length to the Port Capital Group), and subsequent equity

funding is typically provided by Development Inc., on an as-needed basis, to meet

development milestones or bridge project specific financial constraints.  As a result, a

significant portion of Port Capital Group's debt is comprised of inter-company debt.

19. In addition to the LP, each project has a general partner and a bare trustee, both of which

corporations are owned within the Port Capital Group.

20. Evergreen LP and its General Partner own the “Terrace House Project".  Evergreen LP is

owned by a number of investors who subscribed for limited partnership units. They are at

arm's length to the Port Capital Group.

The Terrace House Project

21. The Terrace House Project is a high-rise luxury residential strata development located at 1250

West Hastings St. (Coal Harbour area), Vancouver, BC.  It is a 19-storey mixed-use

development, providing a total of 20 residential units and 2 commercial retail units (“CRU”),

above a 3-level underground parkade.  The Terrace House Property is unique in that its

primary structural material is timber.

22. The Proposed Monitor understands that pre-sales of the Terrace House Project began in

approximately September 2017.    Management has advised the Proposed Monitor that as of
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today, only 3 residential units remain available for sale.  Pre-sale agreements are in place for

17 residential units and both CRUs.

23. Abatement and demolition of a pre-existing structure at the current site of the Terrace House

Project occurred in 2017, excavation and shoring occurred in 2018, and construction of the

Terrace House Project commenced, with the underground parkade, in late 2018.

24. The Petitioners retained Urban One Buildings CM Inc. as the “General Contractor” for the

Terrace House Project.

25. CMLS Financial Ltd. (“CMLS”) is the Terrace House Project’s construction lender (the

“Construction Lender”) pursuant to a commitment letter dated July 4, 2019 (the

“Construction Loan”).  The Construction Loan is secured by, among other things, a first

ranking mortgage against the Terrace House Project.  The current indebtedness on the

Construction Loan is approximately $20.1 million (the “Construction Loan Indebtedness”).

26. Aviva Insurance Company of Canada (“Aviva”) provided a “Deposit Protection Insurance

Facility” to permit the Petitioners to have access to the pre-sale purchasers’ deposits monies

for the payment of project costs.  The Deposit Protection Insurance Facility is secured by,

amongst other things, a second ranking mortgage against the Terrace House Project.

Management estimates that approximately $14.7 million is currently owing pursuant to Aviva’s

insurance deposit facility.  CMLS and Aviva collectively are defined herein as the “Secured

Creditors”).

27. The Proposed Monitor has obtained and reviewed a copy of a November 2019 report of the

project’s “Quantity Surveyor” and notes the following works have been carried out on site:

Item Comments
General / Site Works Site offices, hoarding, and fencing in

place; Excavation and shoring generally
complete. Site Closed.
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Structure Suspended slab and columns generally
complete to parkade levels; Forming and
reinforcing in progress to Level 1.

Envelope Parkade waterproofing installed.

Interior Not Started.

Services Underground services installed; In-slab
services progressing.

28. For clarity, the three (3) level parkade and structure for the first level of the building are

substantially complete and the underground services (i.e. electrical and mechanical) have

been installed.

Causes of Insolvency

29. The Reyes Affidavit describes that the Petitioners are undercapitalized in terms of equity and

as a result, are unable to meet their obligation to fund any cost overruns on the Terrace House

Project.  The Construction Lender has determined that there are cost overruns that Evergreen

LP is responsible to fund, for which funds are not currently available.  In addition, the Port

Capital Group has been unable to advance funds such that the Petitioners have not been able

to pay interest due to their Construction Lender.

30. The Reyes Affidavit further describes that the financial difficulties of the Petitioners, and the

Port Capital Group generally, are attributable to a number of factors, which were compounded

by the widespread business closures as a result of the COVID-19 global pandemic.  The

uncertain financial impact of the current COVID-19 pandemic has resulted in potential

investors withdrawing their interest in investing in the Port Capital Group's ongoing projects

and has made it more difficult for the Port Capital Group to attract new investors.

31. As a result of all these circumstances, the Proposed Monitor is advised that the Petitioners'

Construction Lender has stopped advancing under the construction lending facility.
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32. On May 12, 2020, CMLS, as Construction Lender, made demand and issued a Notice of

Intention to Enforce Security in respect of the Construction Loan Indebtedness.  The

Petitioners do not have sufficient funds with which to repay the Construction Loan

Indebtedness.

33. The Reyes Affidavit describes that the Petitioners have been in negotiations with: (i) their

secured lenders regarding potential forbearance agreements; and (ii) with potential investors

regarding an equity investment in the overall Port Capital Group, including the Terrace House

Property.   So far none of these discussions has resulted in an agreement capable of

execution that would be beneficial to the stakeholders generally, but the discussions are

ongoing.

ASSETS AND LIABILITIES OF THE PETITIONERS

Assets

34. The primary asset of the Petitioners is the Terrace House Project.  As is noted in the Reyes

Affidavit, the Petitioners last obtained an appraisal of the Terrace House Project as at March

24, 2018 (the “Appraisal”).  The Appraisal estimated the market value of the Terrace House

Project as approximately $43.5 million.  The Proposed Monitor has reviewed the Appraisal

and notes that the estimate is for the “Land Value” only.

35. The Proposed Monitor also obtained and reviewed a copy of the most recent “Progress

Claim” prepared by the General Contractor in December 2019.  The Progress Claim outlines

project costs (i.e. improvements) incurred to December 2019 of $12.9 million.  The total

construction budget of the Terrace House Project is approximately $52 million.  As such,

management estimates that construction of the Terrace House Project is approximately 20%

complete.
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Liabilities

36. The Reyes Affidavit describes the liabilities of the Petitioners as summarized below:

Secured Indebtedness
  CMLS - Construction Loan      20,100,000
  Aviva - Deposit Protection Insurance Facility      14,700,000

34,800,000

Unsecured Indebtedness
  Unsecured creditors        8,000,000
  Inter-company payables        3,900,000

11,900,000

Total Estimated Indebtedness 46,700,000

37. The secured indebtedness of the Petitioners of approximately $34.8 million consists of the

Construction Loan and the Deposit Protection Insurance Facility as described above.

38. The unsecured indebtedness of the Petitioners primarily consists of amounts owing on

account of trade debt, property taxes and unpaid professional firm and consultants fees.   The

purpose of the inter-company indebtedness is described above.

39. Based on what appeared in the general ledgers of the Port Capital Group as at February 29,

2020, the intercompany indebtedness owed by Evergreen LP to Development Inc. is

approximately $3.9 million. The Port Capital Group's ledgers have not been audited or

reconciled, and there may be additional inter-company transactions and amounts owed by

Developments Inc., or to Developments Inc., by Evergreen LP.

ENHANCED POWERS OF THE PROPOSED MONITOR

40. The Petitioners are seeking provisions in the Proposed Initial Order that grants EY with

“Enhanced Powers” to execute control over the Petitioners and to explore restructuring

opportunities.  If the relief sought by the Petitioners is granted by this Honourable Court, the
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Monitor intends to begin consultations with the Construction Lender and to undertake actions

to preserve and stabilize the Terrace House Project.  Such actions may include:

a) the retention of a management team to develop a plan to resume construction on

the Terrace House Project, if possible, with the support of its secured creditors;

and

b) the administration of a the Proposed SISP, as described below, to obtain an equity

investment, a refinancing or alternatively a sale of the Terrace House Project that

deals with the impact of intercorporate debt and intercorporate guarantees (as

described in the Reyes Affidavit).

PROPOSED SISP

Summary

41. As is noted above, attached as a schedule to the Proposal Initial Order is r the Proposed SISP

to obtain an equity investment, a refinancing or alternatively a sale of the Terrace House

Project.  The Proposed SISP contemplates a ‘dual track’ process where the Proposed

Monitor would concurrently solicit non-binding letters of interest (“LOIs”) for the following:

a) Track I:  a refinancing of the Terrace House Project by securing:

i. new financing;

ii. additional equity investment; or

iii. some combination of both new financing and equity investment; and

b) Track II:  a sale of the Terrace House Project.

42. The Proposed SISP allows the Monitor to retain a commercial real estate agent (an “Agent”)

to market the Terrace House Project provided that the terms of retention (including
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remuneration) are approved in advance by the Secured Lenders; alternatively, the Proposed

Monitor will market the Terrace House Project and invoice the Petitioners based on its

standard hourly rates.

43. Before June 12, 2020 (the “Marketing Commencement Date”), the Proposed Monitor (with

or without the assistance of an Agent) will prepare the following documents in preparation for

the Proposed SISP:

a) a teaser sale document (the “Teaser”) which provides a brief outline of the

opportunity to acquire the Property, a copy of which is attached hereto as Appendix

“A”;

b) a confidential information memorandum (the “CIM”) that summarizes the

acquisition opportunity, provides detailed financial and operational information,

and provides an overview of the Proposed SISP;

c) a form of non-disclosure agreement (“NDA”); and

d) a standardized form of LOI to promote comparability of the offers, to be prepared

in consultation with the Petitioners and the Secured Creditors.

44. The Proposed Monitor has also started to populate an electronic data room (the “Data Room”),

with key financial, operational and other information, for potential purchasers to evaluate the

acquisition opportunity following the signing of an NDA.  The Proposed Monitor will complete

the population of the Data Room by the Marketing Commencement Date.

Phase I - Solicitation and Submission of Non-Binding LOIs

45. Should this Honourable Court approve the Proposed SISP, the first step in the sale process

would consist of:

a) distributing the Teaser to a list of potential purchasers;
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b) upon receipt of an executed NDA, providing interested parties (“Bidders”) with

access to the Data Room and a copy of the CIM;

c) placing advertisements in the real estate section of the Globe and Mail (national

edition); and

d) contacting potential purchasers either by telephone or email soliciting their interest.

46. Phase I will conclude with the Bidders being requested to submit a non-binding LOI.  The

Proposed Monitor will review and analyze the LOI’s and select one or more of the Bidders to

participate in a second round offering process.

47. All LOIs will be evaluated based upon, but not limited to, the structure proposed by the

prospective purchaser, transaction value, the prospective purchaser’s ability to complete the

transaction, and the timeliness and proposed conditions of closing, if any.

48. The Proposed Monitor will qualify, in consultation with the Petitioners and the Secured

Creditors, the LOIs judged to be most attractive, based on the above defined criteria, to the

Proposed Monitor for Phase II of the Proposed SISP (the “Qualified Bidders”).

49. The Proposed Monitor will not be obliged to accept any offer and reserves the right to reject

any or all offers received should they not ascribe sufficient value to the Terrace House Project.

If at the end of Phase I:

a) a refinancing proposal that is satisfactory to the Secured Creditors is received, the

Proposed SISP shall be discontinued and the Parties shall undertake next steps

to implement same by way of filing a Plan of Arrangement or otherwise; or

b) a refinancing proposal that is satisfactory to the Secured Creditors is not received,

the Proposed SISP will not be terminated and the Proposed Monitor will continue

with Phase II.
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Phase II – Negotiation of Definitive Agreement(s) and Auction

50. Qualified Bidders will be invited to:

a) undertake final due diligence procedures; and

b) negotiate the terms of a definitive agreement with the Proposed Monitor on behalf

of the Petitioners (“Qualified Bids”).

51. The Monitor, in consultation with the Secured Creditors will review and assess all Qualified

Bids received by the Phase 2 Bid deadline and will either a) negotiate a definitive agreement

with the party that submitted the highest or otherwise best Qualified Bid, or b) terminate the

Proposed SISP.

52. The Monitor in consultation with the Secured Creditors will review and assess all Qualified

Bids received by the Phase 2 Bid Deadline and determine if the Proposed SISP should

progress to an “Auction”.

53. If an Auction is deemed appropriate, a letter outlining the details of the auction will be sent to

all Auction Qualified Bidders. If an Auction occurs, the highest or otherwise best bid will be

selected as the “Starting Bid”.

54. If an Auction is not deemed to be appropriate, the Proposed Monitor (in consultation with the

Secured Creditors) will either, a) negotiate a definitive agreement with the party that submitted

the highest or otherwise best Qualified Bid, or b) terminate the Proposed SISP.

55. All agreements resulting from the Proposed SISP will be subject to approval from this

Honourable Court.

The Marketing Period

56. A summary of the proposed timeframe to market the Property (the “Marketing Period”) as

described above is provided in the table below:
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57. Proposed Monitor is of the view that that there is a captive market for an investment

opportunity involving the Terrace House Project and that the Marketing Period is sufficient for

full distribution and exposure to the marketplace.

Milestone Time
required

Deadline

Court Approval of the Initial Order and the Proposed SISP May 29

Phase I

Commencement of marketing activities

· Direct contact with buyer list
· Newspaper and print advertisements
· Media strategy and press release
· Execution of Confidentiality Agreements to access the

data room

2 weeks No later than June
12

Preliminary due diligence of prospective purchasers that sign
the NDAs including site visits

4 weeks June 12 - July 10

Deadline for submission of non-binding LOI 6 weeks
from Court
Approval

July 10

Review submissions with secured lenders and notify Qualified
Bidders for Phase II

1 week July 17

Phase II

Additional due diligence of Qualified Bidders 3 weeks July 17 – August 7

Deadline for submission of Bindings Bids

Negotiation of definitive agreement with successful bidder /
Auction (as determined appropriate by the Monitor

3 weeks

2 weeks

August 7

August 21

Court approval of a definitive agreement

Closing of transaction

1 week August 21

August 30
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58. Notwithstanding the foregoing, the Proposed Monitor reserves the right to extend any of the

foregoing deadlines should, after consultation with the Secured Lenders, the complexity of

transaction negotiations or any other factor warrant the Proposed Monitor to do so in order to

maximize value to the Petitioners’ stakeholders.  For greater clarity, the deadlines described

above are indicative of minimum time periods only.

OVERVIEW OF THE THIRTEEN WEEK CASH FLOW PROJECTION

59. The Petitioners, with the assistance of the Proposed Monitor, have prepared a Cash Flow

Forecast for the thirteen (13) week period from June 1, 2020 to August 28, 2020 (the “Cash

Flow Period”) for the purpose of projecting the Petitioners’ estimated liquidity needs during

the Cash Flow Period.  A copy of the Cash Flow Forecast is attached to the Reyes Affidavit

and is summarized below.

First
10 days

First
30 days

13 Week
Total

Beginning Cash - - -
Receipts - - -
Disbursements ($45,000) ($251,000) ($1,008,000)
   Payroll, payroll taxes and benefits - (35,000) (105,000)
   Insurance - (6,000) (18,000)
   Project / development costs - (30,000) (300,000)
   General admin & miscellaneous (5,000) (20,000) (65,000)
   Site preservation & contingency (10,000) (40,000) (130,000)
   Property tax - - -
   Restructuring costs (15,000) (60,000) (195,000)
   Development management / CRO (15,000) (60,000) (195,000)
   DIP interest payments - - -
Ending Cash Balance ($45,000) ($251,000) ($1,008,000)
DIP Financing Draw $50,000 $250,000 $1,015,000
Ending Cash after DIP Financing $5,000 ($1,000) $7,000

60. The Cash Flow Forecast is prepared with the underlying assumption (amongst others) that

the Proposed Initial Order will be granted, and that all payments to creditors will be stayed

and dealt with as part of the CCAA proceedings. The Cash Flow Forecast does not include
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any line items for cash receipts or amounts in relation to potential amounts realized from the

sale of any assets, or injections of new equity into the Petitioners.

61. The Petitioners’ Cash Flow Forecast shows that during the Cash Flow Period, the Petitioners

project no receipts and estimate combined disbursements of approximately $1.0 million.  The

Cash Flow Forecast projects that the Petitioners will have sufficient liquidity during the first

thirteen weeks of these CCAA proceedings, subject to the provision of interim financing to be

provided through a debtor-in-possession (“DIP”) creditor facility.

62. The Cash Flow Forecast assumes that no payments will be made on account of project

construction or development costs within the first twenty-one (21) days pending a

comprehensive review of the status of the Terrace House Project by the Proposed Monitor

and consultation with key stakeholders.

63. The Proposed Monitor’s review of the Cash Flow Forecast consisted of inquiries, analytical

procedures and discussions related to Information supplied to it by certain key members of

Management. Since the probable and hypothetical assumptions need not be supported, the

Proposed Monitor’s procedures with respect to these assumptions were limited to evaluating

whether they were consistent with the purpose and context of the Cash Flow Forecast. The

Proposed Monitor also reviewed the support provided by Management for the probable and

hypothetical assumptions, and the preparation and presentation of the Cash Flow Forecast.

64. Based on the Proposed Monitor’s review, nothing has come to its attention that causes it to

believe that, in all material respects:

a) the probable and hypothetical assumptions are not consistent with the purpose of

the Cash Flow Forecast;

b) as the date of this Report, the probable and hypothetical assumptions developed

by Management are not suitably supported and consistent with the restructuring
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plans of the Petitioners or do not provide a reasonable basis for the Cash Flow

Forecast; or

c) the Cash Flow Forecast does not reflect the probable and hypothetical

assumptions.

65. The Petitioners are seeking a stay of proceedings for a period of ten (10) days until June 8,

2020 (the “Initial Stay Period”). The Proposed Monitor is cognizant of the current liquidity

projections in the Cash Flow Forecast and intends to monitor the Petitioners' liquidity

throughout the Initial Stay Period and provide the Court with an update, in the event that it

becomes apparent that the Petitioners will not have sufficient liquidity to fund their operations

throughout the entirety of the Initial Stay Period.

66. As described in the Terms of Reference above, since the Cash Flow Forecast is based on

assumptions regarding future events, actual results will vary from the information presented

even if the probable and hypothetical assumptions occur, and the variations may be material.

Accordingly, the Proposed Monitor expresses no assurance as to whether the Cash Flow

Forecast will be achieved.

67. The Cash Flow Forecast has been prepared solely for the purposes described above, and

readers are cautioned that it may not be appropriate for other purposes.

INTERIM FINANCING DURING THE CCAA PROCEEDINGS

68. The Cash Flow Forecast contemplates that the Petitioners require interim financing in order

to facilitate the Petitioners’ restructuring plan.

69. The Proposed Monitor has assisted the Petitioners to identify a lender to provide DIP financing

to the Petitioners.  In particular, the Proposed Monitor had approached four parties on behalf

of the Petitioners to determine interest in providing DIP financing to the Petitioners.  The
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Proposed Monitor notes that the Petitioners are currently negotiating the terms of a DIP

Facility with one or more parties and the Proposed Monitor anticipates that the terms of a DIP

Facility will be finalized and presented to this Honourable Court shortly.

70. It should be noted that the Petitioners will be the sole beneficiaries of the DIP facility, for

purpose of advancing these CCAA proceedings, if so granted by this Honourable Court, and

funds will not be made available, on an inter-company basis or otherwise, to the Port Capital

Group.

71. Based on the discussions to date, the Proposed Monitor is of the view that current negotiations

for a DIP Facility are close to final, but the terms are not yet confirmed.  The Petitioners

anticipate seeking approval of the DIP Facility with the consent of the Secured Creditors at

the come-back hearing; and that during this time, assuming all payments are stayed by the

Initial Order, the Petitioners can continue for the 10-day period of the Initial Stay.

RELEVANT MATTERS ADDRESSED IN THE PROPOSED INITIAL ORDER

72. The Proposed Initial Order provides for a priority charge up to a maximum amount of $250,000

(the “Administration Charge”) in favour of the Petitioners’ counsel, the Proposed Monitor

and its counsel, as security for the professional fees and disbursements incurred prior to and

after the commencement of the CCAA proceedings.  Professional fee obligations secured by

the Administration Charge will be paid in the ordinary course from funding provided by, among

other things, a DIP Facility should one be approved in the future.

73. The Proposed Monitor is of the view that, given the current liquidity constraints of the

Petitioners and the reasons set out in the Reyes Affidavit, the proposed Administration Charge

is required and reasonable in the circumstances. The Proposed Monitor believes that the
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quantum of the Administration Charge is reasonable in the circumstances based upon a

review and assessment of the anticipated professional costs to be incurred during this matter.

Creditor Notification

74. The Proposed Initial Order contemplates that the Proposed Monitor shall (i) without delay,

publish in the Vancouver Sun a notice containing the information prescribed under the CCAA,

(ii) within five days after the date of this Order, (A) make this Order publicly available in the

manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every

known creditor who has a claim against the Petitioners of more than $1,000, and (C) prepare

a list showing the names and addresses of those creditors and the estimated amounts of

those claims, and make it publicly available in the prescribed manner, all in accordance with

Section 23(1)(a) of the CCAA and the regulations made thereunder.

75. The Proposed Monitor has arranged for a website at www.ey.com/ca/terracehouse (the

“Monitor’s Website”). All court documents and certain other documents will be posted on the

Monitor’s Website.

CONCLUSIONS AND RECOMMENDATIONS

76. The Proposed Monitor has reviewed the Petitioners’ filing materials and has consented to act

as the Monitor should this Honourable Court grant the Proposed Initial Order.   The Proposed

Monitor further notes that the Petitioners have consulted with their Secured Creditors and

seek the approval of the Proposed Initial Order on their consent.
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All of which is respectfully submitted this 28th day of May, 2020.

ERNST & YOUNG INC.
in its capacity as Proposed Monitor
of Port Capital Development (EV) Inc. and
Evergreen House Development Limited Partnership
and not in its personal or corporate capacity

Per:

Michael Bell, CPA, CA, CIRP LIT
Senior Vice President
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1 This model Order is not in any way determinative of the applicant’s entitlement to the relief provided for in this mod
el Order. It is the responsibility of counsel to ensure that the form of Order they propose is appropriate in the 
circumstances of the case and to justify the relief they are seeking, including by providing the necessary evidentiary 
support and judicial authority.�

MODEL CCAA INITIAL ORDER

[Current to August 1, 2015]No. ____________S-205095
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

– AND –

IN THE MATTER OF THE [CANADA BUSINESS CORPORATIONS ACT, R.S.C. 1985, c. C-44 
and/or the BUSINESS CORPORATIONS ACT,

S.B.C. 2002, cC. 57 and/or any other applicable Provincial Statute], AS AMENDED

– AND –

IN THE MATTER OF [PetitionerA PLAN OF COMPROMISE AND ARRANGEMENT OF
PORT CAPITAL DEVELOPMENT (sEV)] INC. and EVERGREEN HOUSE 

DEVELOPMENT LIMITED PARTNERSHIP 

PETITIONER(S)

O R D E R

ORDER MADE AFTER APPLICATION1

(Initial Order)

BEFORE THE HONOURABLE

___________________________MADAM 
JUSTICE FITZPATRICK

)
)
)

WSLEGAL\090034\00001\24797277v3

dd/mm/yyyy29/MAY/2020
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[Current to August 1, 2015]  2

2 Section 11(1) of the CCAA provides for notice of an application to be given.  CCAA orders may, and in some cases 
must, be sought on notice to affected parties, if this is possible.  Applications may be made without notice “as 
[the court] may see fit”, although recent British Columbia cases have commented on the appropriateness of 
bringing such applications without notice:  Re Encore Developments Ltd. 2008 BCSC 13 and Re Marine Drive 
Properties Ltd. 2009 BCSC 145.  If service has been abridged, the Order should reflect that.

3 Include names of secured creditors or other persons who must be served before certain relief in this model 
Order may be granted.  See, for example, CCAA Sections 11.2(1), 11.3(1), 11.4(1), 11.51(1), 11.52(1), 32(1), 32(3), 
33(2) and 36(2)

WSLEGAL\090034\00001\24797277v3

THE APPLICATION of the Petitioners coming on for hearing2 at Vancouver, British Columbia,

on the _____29th day of ___________, 201___ May, 2020 (the “"Order Date”"); AND ON

HEARING _________________David E. Gruber and Alexandra Andrisoi, counsel for the

Petitioners and those other counsel and parties listed on Schedule “"A”" hereto; AND UPON

READING the material filed, including the First Affidavit of _________________Macario

(Tobi) Reyes sworn _____________, 201___May 18, 2020 and the consent of

_______________Ernst & Young, Inc. ("EY") to act as Monitor;  AND UPON BEING

ADVISED that the secured creditors [and others] who are likely to be affected by the charges

created herein were given notice3;  AND pursuant to the Companies’' Creditors Arrangement

Act, R.S.C. 1985 c. C-36 as amended (the “"CCAA”"), the British Columbia Supreme Court

Civil Rules and the inherent jurisdiction of this Honourable Court;

THIS COURT ORDERS AND DECLARES THAT:

JURISDICTION

The PetitionerPort Capital Development (EV) Inc. ("Port Capital GP") is a company1.

to which the CCAA applies.  Pursuant to s. 11 of the CCAA, Evergreen House Development

Limited Partnership (together with Port Capital GP, the "Petitioners") shall enjoy the

benefits of the protections and authorizations provided in this Order, and shall be subject

to the same restrictions hereunder.  
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SUBSEQUENT HEARING DATE

The hearing of the Petitioner’sPetitioners' application for an extension of the Stay Period2.

(as defined in paragraph [15] of this Order) and for any ancillary relief shall be held at the

Courthouse at 800 Smithe Street, Vancouver, British Columbia at ______ __.m. on

____________, the _____ day of ___________, 201___June 2020 or such other date as this

Court may order.

PLAN OF ARRANGEMENT

The Petitioners shall have the authority to file and may, subject to further order of this3.

Court, file with this Court a plan of compromise or arrangement (hereinafter referred to as the

"Plan").

POSSESSION OF PROPERTY AND OPERATIONS

Subject to this Order and any further Order of this Court, the Petitionerincluding for4.

clarity the Enhanced Monitor’s Powers provided herein, the Petitioners shall remain in

possession and control of itstheir current and future assets, undertakings and properties of every

nature and kind whatsoever, and wherever situate including all proceeds thereof (the

“"Property”"), and continue to carry on itstheir business (the “"Business”") in the ordinary

course and in a manner consistent with the preservation of the Business and the Property.  The

Petitioners shall be authorized and empowered to continue to retain and employ the employees,

consultants, agents, experts, accountants, counsel and such other persons (collectively,

“"Assistants”") currently retained or employed by itthem, with liberty to retain such further

Assistants as itthey deems reasonably necessary or desirable in the ordinary course of business or

for carrying out the terms of this Order.
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4 This provision but should only be utilized where necessary, in view of the fact that central cash management 
systems often operate in a manner that consolidates the cash of applicant companies.  Specific attention should 
be paid to cross-border and inter-company transfers of cash. If to be included, the model wording for the 
provision is as follows:  “THIS COURT ORDERS that the Petitioner shall be entitled to continue to utilize the 
central cash management system currently in place as described in the Affidavit of [NAME] sworn [DATE] or 
replace it with another substantially similar central cash management system (the "Cash Management System") 
and that any present or future bank providing the Cash Management System shall not be under any obligation 
whatsoever to inquire into the propriety, validity or legality of any transfer, payment, collection or other action 
taken under the Cash Management System, or as to the use or application by the Petitioner of funds transferred, 
paid, collected or otherwise dealt with in the Cash Management System, shall be entitled to provide the Cash 
Management System without any liability in respect thereof to any Person (as hereinafter defined) other than 
the Petitioner, pursuant to the terms of the documentation applicable to the Cash Management System, and 
shall be, in its capacity as provider of the Cash Management System, an unaffected creditor under the Plan with 
regard to any claims or expenses it may suffer or incur in connection with the provision of the Cash Management 
System.”

5 Paragraphs 5 and 6 were separated to make it clear that only very limited payments may be made on account of 

pre-filing accruals and expenses.  The Petitioner may consider seeking authority to make other payments during 
the stay, such as an amendment to paragraph 5 allowing certain payments to creditors, including critical suppliers
, on the following terms:�
“……  with the written consent of the Monitor:�
(i) pay the entire amount of its obligations to any creditor if the amount of such obligations, as agreed between 
the Petitioner and the creditor, is $__________ or less as at the Order Date;�
(ii) pay $__________ to any other creditor to which the outstanding obligations of the Petitioner are greater 
than $__________ as at the Order Date, provided such creditor agrees to accept that amount in full satisfaction 
of all obligations of the Petitioner to such creditor as at the Order Date;�
(iii) pay amounts owing to creditors who hold possessory or statutory liens against any asset of the Petitioner 
where the value of such asset exceeds the amount of the possessory or statutory liens or where the asset is 
deemed critical by the Petitioner and the Monitor to the business operations of the Petitioner; and�

(iv) amounts outstanding to creditors for goods and services provided prior to the Order Date where expressly 

authorized by this Order or any further Order of this Court.”�
6 The Petitioner may wish to specifically apply to pay severance pay outstanding as at the Order Date.
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[Cash Management System4]

The Petitioners shall be entitled, but not required, to pay the following expenses which5.

may have been incurred prior to the Order Date:5

all outstanding wages, salaries, employee and pension benefits (including long and(a)

short term disability payments), vacation pay and expenses (but excluding

severance pay) payable before or after the Order Date, in each case incurred in the

ordinary course of business and consistent with the relevant compensation policies

and arrangements existing at the time incurred (collectively “"Wages”");6 and
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7  The Petitioner may wish to consider a limit on this prohibition to allow for flexibility:  “…. provided that any 
capital expenditure exceeding $__________ shall be approved by the Monitor.”�
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the fees and disbursements of any Assistants retained or employed by the(b)

Petitioners which are related to the Petitioner’sPetitioners' restructuring, at their

standard rates and charges, including payment of the fees and disbursements of

legal counsel retained by the Petitioner, whenever and wherever incurred, in

respect of:

these proceedings or any other similar proceedings in other jurisdictions in(i)

which the Petitioners or any subsidiaries or affiliated companies of the

Petitioners are domiciled;

any litigation in which the Petitioners is are named as a party or is(ii)

otherwise involved, whether commenced before or after the Order Date;

and

any related corporate matters.(iii)

Except as otherwise provided herein, the Petitionerincluding for clarity the Enhanced6.

Monitor’s Powers provided herein, the Petitioners shall be entitled to pay all expenses

reasonably incurred by the Petitioners in carrying on the Business in the ordinary course

following the Order Date, and in carrying out the provisions of this Order, which expenses shall

include, without limitation:

all expenses and capital expenditures7 reasonably incurred and which are(a)

necessary for the preservation of the Property or the Business including, without

limitation, payments on account of insurance (including directors’' and officers’'

insurance), maintenance and security services, provided that any capital

expenditure exceeding $_________5,000.00 shall be approved by the Monitor;

all obligations incurred by the Petitioners after the Order Date, including without(b)

limitation, with respect to goods and services actually supplied to the Petitioners

following the Order Date (including those under purchase orders outstanding at
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8 The definition of Wages in paragraph 5(a) is intended to allow payment of these amounts even if owed prior to 
the Order Date in recognition of the fact that Wages are paid at the end of a stub period and that continued 
employment is critical to the ongoing operations of the Petitioner.  The extension of the ability of the Petitioner 
to make payments in addition to just Wages in this paragraph is intended to : (a) protect directors and officers 
from statutory claims; and (b) recognize that Section 6(3) of the CCAA provides for the payment of some of these 
amounts in a restructuring in any event .  It is anticipated that the magnitude of such obligations will be brought 
to the attention of the Court if significant.�
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the Order Date but excluding any interest on the Petitioner’sPetitioners'

obligations incurred prior to the Order Date); and

fees and disbursements of the kind referred to in paragraph [5(b)] which may be(c)

incurred after the Order Date.

The Petitioners is are authorized to remit, in accordance with legal requirements, or pay:7.

any statutory deemed trust amounts in favour of the Crown in right of Canada or(a)

of any Province thereof or any other taxation authority which are required to be

deducted from Wages, including, without limitation, amounts in respect of (i)

employment insurance, (ii) Canada Pension Plan, (iii) Quebec Pension Plan, and

(iv) income taxes or any such claims which are to be paid pursuant to Section 6(3)

of the CCAA; 8

all goods and services or other applicable sales taxes (collectively, “"Sales(b)

Taxes”") required to be remitted by the Petitioners in connection with the sale of

goods and services by the Petitioner, but only where such Sales Taxes accrue or

are collected after the Order Date, or where such Sales Taxes accrued or were

collected prior to the Order Date but not required to be remitted until on or after

the Order Date; and

any amount payable to the Crown in right of Canada or of any Province thereof or(c)

any political subdivision thereof or any other taxation authority in respect of

municipal property taxes, municipal business taxes or other taxes, assessments or

levies of any nature or kind which are entitled at law to be paid in priority to

claims of secured creditors.
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9  The term "resiliate" should be used if there are leased premises in the Province of Quebec – see also paras. 12 
and 13.

10 Counsel may wish to consider adding a provision allowing the granting of PMSI security after the Order Date.
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Until such time as a real property lease is disclaimed9 in accordance with the CCAA, the8.

Petitioners shall pay all amounts constituting rent or payable as rent under real property leases

(including, for greater certainty, common area maintenance charges, utilities and realty taxes and

any other amounts payable as rent to the landlord under the lease) based on the terms of existing

lease arrangements or as otherwise may be negotiated between the Petitioners and the landlord

from time to time (“"Rent”"), for the period commencing from and including the Order Date,

twice-monthly in equal payments on the first and fifteenth day of the month in advance (but not

in arrears).  On the date of the first of such payments, any Rent relating to the period

commencing from and including Order Date shall also be paid.

Except as specifically permitted herein, the Petitioners is are hereby directed, until further9.

Order of this Court:

to make no payments of principal, interest thereon or otherwise on account of(a)

amounts owing by the Petitioners to any of itstheir creditors as of the Order Date

except as authorized by this Order;

to make no payments in respect of any financing leases which create security(b)

interests;

to grant no security interests, trust, mortgages, liens, charges or encumbrances(c)

upon or in respect of any of itstheir Property, nor become a guarantor or surety,

nor otherwise become liable in any manner with respect to any other person or

entity except as authorized by this Order; 10

to not grant credit except in the ordinary course of the Business only to itstheir(d)

customers for goods and services actually supplied to those customers, provided

such customers agree that there is no right of set-off in respect of amounts owing

for such goods and services against any debt owing by the Petitioners to such

customers as of the Order Date; and
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to not incur liabilities except in the ordinary course of Business.(e)

FINANCIAL ARRANGEMENTS

Notwithstanding any other provision in this Order:Notwithstanding paragraph 9, the10.

Petitioners are permitted, with the consent of the Monitor, to make regular payments

under all mortgages granted by the Petitioners due and after the Order Date. 

(a) the Petitioner is hereby authorized and empowered to borrow, repay and 

reborrow from __________________ (the “Lender”) such amounts from time to 

time as the Petitioner considers necessary, and the Lender shall be entitled to 

revolve its operating loan facility (the “Lender Loan Facility”) and collect 

interest, fees and costs on the Lender Loan Facility, subject to such amendments 

as are agreed between the Lender and the Petitioner;

(b) the Lender Loan Facility shall be secured by the same charge (the “Lender 

Charge”) as secured the Lender Loan Facility as at the Order Date; and

(c) the Petitioner is authorized to deal with the Lender in respect of the Lender 

Loan Facility on such terms as may be negotiated and agreed upon between the 

Petitioner and the Lender.

RESTRUCTURING

Subject to such requirements as are imposed by the CCAA and such covenants as may be11.

contained in the Definitive Documents (as hereinafter defined), the Petitioners shall have the

right to:

permanently or temporarily cease, downsize or shut down all or any part of itstheir(a)

Business or operations and commence marketing efforts in respect of any of itstheir

redundant or non-material assets [and to dispose of redundant or non-material assets

not exceeding $_________10,000.00 in any one transaction or
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11 Section 36 of the CCAA does not seem to contemplate a pre-approved power to sell (see subsection 36(3)), but 
rather requires notice (subsection 36(2)) and evidence (subsection 36(7)) that may not have occurred or been 
made available at the initial CCAA hearing.�

12 It is not clear to the BCMIOC whether the termination of an employee is a "disclaimer or resiliation" of the emplo
yment agreement within the meaning of Section 32 of the CCAA. Since the termination of an employee may not 
be a matter governed by Section 32 of the CCAA (except to the extent that collective agreements are exempted 
from the application of that Section), the BCMIOC has left this provision in the Model Order.

WSLEGAL\090034\00001\24797277v3

$_________100,000.00 in the aggregate]11. If the disposition of assets exceeds these

quantums, the Petitioners shall seek the approval of the Monitor, and if the

Monitor deems appropriate, the approval of the Court for such dispositions;

[terminate the employment of such of itstheir employees or temporarily lay off such(b)

of itstheir employees as it deems appropriate];12 and

pursue all avenues of refinancing for itstheir Business or Property, in whole or part;(c)

and 

with the approval of the Court, and subject to this Order and any further Order,(d)

including for clarity the Enhanced Monitor’s Powers provided herein, and on

notice to (i) CMLS Financial Ltd. (“CMLS”), (ii) Aviva Insurance Company of

Canada (“Aviva”) and (iii) the pre-sale purchasers, deliver a notice of disclaimer

or notice of termination of any pre-sale purchase and sale agreements for real

property owned by the Petitioners (the "Pre-Sale Contracts") pursuant to

Section 32 of the CCAA,

all of the foregoing to permit the Petitioners to proceed with an orderly restructuring of

the Business (the "Restructuring").

The Petitioners shall provide each of the relevant landlords with notice of the12.

Petitioner’sPetitioners' intention to remove any fixtures from any leased premises at least seven

(7) days prior to the date of the intended removal.  The relevant landlord shall be entitled to have

a representative present in the leased premises to observe such removal and, if the landlord

disputes the Petitioner’sPetitioners' entitlement to remove any such fixture under the provisions

of the lease, such fixture shall remain on the premises and shall be dealt with as agreed between

any applicable secured creditors who claim a security interest in the fixtures, such landlord and
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the Petitioner, or by further Order of this Court upon application by the Petitioner, the landlord or

the applicable secured creditors on at least two (2) clear days’' notice to the other parties.  If thea

Petitioner disclaims the lease governing such leased premises in accordance with Section 32 of

the CCAA, it shall not be required to pay Rent under such lease pending resolution of any dispute

concerning such fixtures (other than Rent payable for the notice period provided for in Section

32(5) of the CCAA), and the disclaimer of the lease shall be without prejudice to the

Petitioner’sPetitioners' claim to the fixtures in dispute.

If a notice of disclaimer is delivered pursuant to Section 32 of the CCAA, then: (a) during13.

the period prior to the effective time of the disclaimer, the landlord may show the affected leased

premises to prospective tenants during normal business hours on giving the Petitioners and the

Monitor 24 hours’' prior written notice; and (b) at the effective time of the disclaimer, the

landlord shall be entitled to take possession of any such leased premises without waiver of or

prejudice to any claims the landlord may have against the Petitioner, or any other rights the

landlord might have, in respect of such lease or leased premises and the landlord shall be entitled

to notify the Petitioners of the basis on which it is taking possession and gain possession of and

re-lease such leased premises to any third party or parties on such terms as the landlord considers

advisable, provided that nothing herein shall relieve the landlord of its obligation to mitigate any

damages claimed in connection therewith.

Pursuant to Section 7(3)(c) of the Personal Information Protection and Electronics14.

Documents Act, S.C. 2000, c. 5 and Section 18(1)(o) of the Personal Information Protection Act,

S.B.C. 2003, c. 63, and any regulations promulgated under authority of either Act, as applicable

(the “"Relevant Enactment”"), the Petitioners, in the course of these proceedings, isare

permitted to, and hereby shall, disclose personal information of identifiable individuals in

itstheir possession or control to stakeholders, itstheir advisors, prospective investors, financiers,

buyers or strategic partners (collectively, “"Third Parties”"), but only to the extent desirable or

required to negotiate and complete the Restructuring or to prepare and implement the Plan or

transactions for that purpose; provided that the Third Parties to whom such personal information

is disclosed enter into confidentiality agreements with the Petitioners binding them in the same

manner and to the same extent with respect to the collection, use and disclosure of that
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13 Counsel should consider whether the inclusion of this paragraph concerning exemption from privacy legislation 
should be included as part of the Initial Order. The paragraph is intended to enable the Petitioner to disclose 
personal information in the course of its dealings with potential lenders, investors or purchasers. Section 
18(1)(o) of the British Columbia Personal Information Protection Act allows the release of such information only 
when “required or authorized by law”. Accordingly, it may be appropriate to wait until such a transaction is 
contemplated before seeking to include this term in an order, and counsel may wish to consider whether it is 
necessary to adduce evidence showing the court that disclosure is necessary.�

14 In keeping with the underlying philosophy of the Model Order, these provisions include a succinct stay 
provision which is intended to encapsulate the very broad stay provisions authorized in Section 11 of the CCAA.  
These provisions are specifically subject to specific limitations, including to permit a regulatory body to continue 
its investigations of the Petitioner or to permit a lien or security-holder to make filings and commence 
Proceedings necessary to preserve their lien or security.  If a case can be made out that such a Proceeding 
would have the effect of prejudicing the Petitioner’s ability to restructure, then, on application based on the 
applicable facts, the Model Order can be amended to stay such Proceedings.  �

15 In addition, counsel should consider clauses dealing with Section 81.1 and 81.2 of the BIA, as may be 
appropriate.�
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information as if they were an organization as defined under the Relevant Enactment, and

limiting the use of such information to the extent desirable or required to negotiate or complete

the Restructuring or to prepare and implement the Plan or transactions for that purpose, and

attorning to the jurisdiction of this Court for the purposes of that agreement.  Upon the

completion of the use of personal information for the limited purposes set out herein, the Third

Parties shall return the personal information to the Petitioners or destroy it.  If the Third Parties

acquire personal information as part of the Restructuring or the preparation and implementation

of the Plan or transactions in furtherance thereof, such Third Parties may, subject to this

paragraph and any Relevant Enactment, continue to use the personal information in a manner

which is in all respects identical to the prior use thereof by the Petitioner.13

STAY OF PROCEEDINGS, RIGHTS AND REMEDIES 14 15

Until and including ____________ [MAX. 30 DAYS FROM ORDER DATE]___, 2020, or15.

such later date as this Court may order (the “"Stay Period”"), no action, suit or proceeding in

any court or tribunal (each, a “"Proceeding”") against or in respect of the PetitionerPetitioners,

or Port Capital Development Inc. or Macario (Tobi) Reyes solely in their capacities as a

guarantor, covenantor, indemnifier or similar capacity of any of the Petitioners' debts or

liabilities, or the Monitor, or affecting the Business or the Property, shall be commenced or

continued except with the written consent of the Petitioners and the Monitor or with leave of this

Court, and any and all Proceedings currently under way against or in respect of the Petitioners or
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16 The Petitioner may wish to consider whether an application should be made relating to the ongoing 
entitlement/benefit of any applicable volume rebates or discounts based upon volumes supplied during the 
period prior to the Order Date.
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affecting the Business or the Property are hereby stayed and suspended pending further Order of

this Court.

During the Stay Period, all rights and remedies of any individual, firm, corporation,16.

governmental body or agency, or any other entities (all of the foregoing, collectively being

“"Persons”" and each being a “"Person”") against or in respect of the Petitioners or the

Monitor, or affecting the Business or the Property, are hereby stayed and suspended except with

the written consent of the Petitioners and the Monitor or leave of this Court.

Nothing in this Order, including paragraphs [15] and [16], shall: (i) empower the17.

Petitioners to carry on any business which the Petitioners is are not lawfully entitled to carry on;

(ii) affect such investigations, actions, suits or proceedings by a regulatory body as are permitted

by Section 11.1 of the CCAA; (iii) prevent the filing of any registration to preserve or perfect a

mortgage, charge or security interest (subject to the provisions of Section 39 of the CCAA

relating to the priority of statutory Crown securities); or (iv) prevent the registration or filing of a

lien or claim for lien or the commencement of a Proceeding to protect lien or other rights that

might otherwise be barred or extinguished by the effluxion of time, provided that no further step

shall be taken in respect of such lien, claim for lien or Proceeding except for service of the

initiating documentation on the Petitioner.

NO INTERFERENCE WITH RIGHTS

During the Stay Period, no Person shall discontinue, fail to honour, alter, interfere with,18.

repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence or

permit in favour of or held by the Petitioner, except with the written consent of the Petitioners

and the Monitor or leave of this Court. 16
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17 Counsel may wish to consider whether to seek an order deeming one or more suppliers “critical suppliers” in 
accordance with Section 11.4 of the CCAA. Notice of an application to deem a supplier a critical supplier must be 
given to the proposed critical supplier and any secured creditors likely to be affected by the security or charge 
granted in favour of the proposed critical supplier. Suggested wording for the additional paragraph is as follows: 
“THIS COURT ORDERS that [Name of supplier] is hereby deemed a critical supplier (the “Critical Supplier”) in 
accordance with section 11.4 of the CCAA and shall, from the Order Date, continue to supply goods and services 
to the Petitioner on such terms and conditions as are consistent with the supply relationship between the 
Critical Supplier and the Petitioner. The Critical Supplier is hereby granted a charge (the “Critical Suppliers 
Charge”) on the Property, which charge shall not exceed an aggregate amount of $_________, as security for 
any amounts for which the Petitioner becomes indebted to the Critical Supplier for the supply of goods or 
services after the Order Date. The Critical Suppliers Charge shall have the priority set out in paragraphs 40 and 
42 herein.”
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CONTINUATION OF SERVICES

During the Stay Period, all Persons having oral or written agreements with the Petitioners19.

or mandates under an enactment for the supply of goods and/or services, including without

limitation all computer software, communication and other data services, centralized banking

services, payroll services, insurance, transportation, services, utility or other services to the

Business or the Petitioner, are hereby restrained until further Order of this Court from

discontinuing, altering, interfering with, or terminating the supply of such goods or services as

may be required by the Petitioner, and that the Petitioners shall be entitled to the continued use of

itstheir current premises, telephone numbers, facsimile numbers, internet addresses and domain

names, provided in each case that the normal prices or charges for all such goods or services

received after the Order Date are paid by the Petitioners in accordance with normal payment

practices of the Petitioners or such other practices as may be agreed upon by the supplier or

service provider and the Petitioners and the Monitor, or as may be ordered by this Court.17

NON-DEROGATION OF RIGHTS

Notwithstanding any provision in this Order, no Person shall be prohibited from requiring20.

immediate payment for goods, services, use of leased or licensed property or other valuable

consideration provided on or after the Order Date, nor shall any Person be under any obligation

to advance or re-advance any monies or otherwise extend any credit to the Petitioners on or after
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18 This non-derogation provision has acquired more significance due to the recent amendments to the CCAA, since 
a number of actions or steps cannot be stayed, or the stay is subject to certain limits and restrictions.  See, for 
example, CCAA Sections 11.01, 11.04, 11.06, 11.07, 11.08, 11.1(2) and 11.5(1).�

19 Counsel should be aware that the provisions relating to Directors/Officers/Employees Indemnification and 
Charge may not be appropriate in all circumstances.�

20  The broad indemnity language from Section 11.51 of the CCAA has been imported into this paragraph.  The 
granting of the indemnity (whether or not secured by a Directors' Charge) and the scope of the indemnity are 
discretionary matters that should be addressed with the Court.�

WSLEGAL\090034\00001\24797277v3

the Order Date. Nothing in this Order shall derogate from the rights conferred and obligations

imposed by the CCAA.18

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA, no21.

Proceeding may be commenced or continued against the directors or officers of the Petitioners

with respect to any claim against the directors or officers that arose before the date hereof and

that relates to any obligations of the Petitioners whereby the directors or officers are alleged

under any law to be liable in their capacity as directors or officers for the payment or

performance of such obligations, until a compromise or arrangement in respect of the Petitioner,

if one is filed, is sanctioned by this Court or is refused by the creditors of the Petitioners or this

Court. Nothing in this Order, including in this paragraph, shall prevent the commencement of a

Proceeding to preserve any claim against a director or officer of the Petitioners that might

otherwise be barred or extinguished by the effluxion of time, provided that no further step shall

be taken in respect of such Proceeding except for service of the initiating documentation on the

applicable director or officer.

DIRECTORS AND OFFICERS INDEMNIFICATION AND CHARGE 19

22. The Petitioner shall indemnify its directors and officers against obligations and liabilities 

that they may incur as directors or officers of the Petitioner after the commencement of the 

within proceedings20, except to the extent that, with respect to any director or officer, the 

obligation or liability was incurred as a result of the director’s or officer’s gross negligence or 

wilful misconduct.
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21  Section 11.51(3) provides that the Court may not make this security/charging order if in the Court's opinion the 
Petitioner could obtain adequate indemnification insurance for the director or officer at a reasonable cost.

WSLEGAL\090034\00001\24797277v3

23. The directors and officers of the Petitioner shall be entitled to the benefit of and are 

hereby granted a charge (the “Directors’ Charge”)21 on the Property, which charge shall not 

exceed an aggregate amount of $__________, as security for the indemnity provided in 

paragraph [22] of this Order.  The Directors’ Charge shall have the priority set out in 

paragraphs [40] and [42] herein.

24. Notwithstanding any language in any applicable insurance policy to the contrary, (a) no 

insurer shall be entitled to be subrogated to or claim the benefit of the Directors’ Charge, and 

(b) the Petitioner’s directors and officers shall only be entitled to the benefit of the Directors’

Charge to the extent that they do not have coverage under any directors’ and officers’

insurance policy, or to the extent that such coverage is insufficient to pay amounts indemnified 

in accordance with paragraph [22] of this Order.  

APPOINTMENT OF MONITOR

25. ____________________EY is hereby appointed pursuant to the CCAA as the22.

Monitor, an officer of this Court, to monitor the business and financial affairs of the Petitioners

with the powers and obligations set out in the CCAA or set forth herein, and that the Petitioners

and itstheir shareholders, officers, directors, and Assistants shall advise the Monitor of all

material steps taken by the Petitioners pursuant to this Order, and shall co-operate fully with the

Monitor in the exercise of its powers and discharge of its obligations and provide the Monitor

with the assistance that is necessary to enable the Monitor to adequately carry out the Monitor's

functions.

26. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is23.

hereby directed and empowered to:

assist the Petitioners in sourcing debtor-in-possession financing, and advising(a)

the Petitioners in relation thereto;
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22  This Model Order assumes that there is an Interim Lender.
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(a) monitor the Petitioners's receipts and disbursements;(b)

(b) report to this Court at such times and intervals as the Monitor may deem(c)

appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

(c) assist the Petitioner, to the extent required by the Petitioner, in its 

dissemination, to the Interim Lender (as hereinafter defined)22 and its counsel 

on a [TIME INTERVAL] basis of financial and other information as agreed to 

between the Petitioner and the Interim Lender which may be used in these 

proceedings including reporting on a basis to be agreed with the Interim Lender;

advise the Petitioners in itstheir preparation of the Petitioner’sPetitioners' cash(d)

flow statements and reporting required by the Interim Lender, which information

shall be reviewed with the Monitor and delivered to the Interim Lender and its

counsel on a periodic basis, but not less than [TIME INTERVAL], or as otherwise

agreed to by the Interim Lender;

advise the Petitioners in itstheir development of the Plan and any amendments to(e)

the Plan;

assist the Petitioners, to the extent required by the Petitioners, with the holding(f)

and administering of creditors’' or shareholders’' meetings for voting on the Plan;

have full and complete access to the Property, including the premises, books,(g)

records, data, including data in electronic form, and other financial documents of

the Petitioners, to the extent that is necessary to adequately assess the

Petitioner’sPetitioners' business and financial affairs or to perform its duties

arising under this Order;

145



[Current to August 1, 2015] 17

23 Counsel should consider whether the Petitioner has property in any other Provinces and, if so, consider whether 
it is appropriate to include a reference to the relevant environmental legislation of those Provinces.

WSLEGAL\090034\00001\24797277v3

be at liberty to engage independent legal counsel or such other persons as the(h)

Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order; and

perform such other duties as are required by this Order or by this Court from time(i)

to time.

27. The Monitor shall not take possession of the Property and shall take no part24.

whatsoever in the management or supervision of the management of the Business and shall not,

by fulfilling its obligations hereunder, or by inadvertence in relation to the due exercise of

powers or performance of duties under this Order, be deemed to have taken or maintained

possession or control of the Business or Property, or any part thereof, and nothing in this Order

shall be construed as resulting in the Monitor being an employer or a successor employer, within

the meaning of any statute, regulation or rule of law or equity, for any purpose whatsoever.

28. Nothing herein contained shall require or allow the Monitor to occupy or to take25.

control, care, charge, possession or management (separately and/or collectively, "Possession") of

any of the Property that might be environmentally contaminated, might be a pollutant or a

contaminant, or might cause or contribute to a spill, discharge, release or deposit of a substance

contrary to any federal, provincial or other law respecting the protection, conservation,

enhancement, remediation or rehabilitation of the environment or relating to the disposal of

waste or other contamination including, without limitation, the Canadian Environmental

Protection Act, the Fisheries Act, the British Columbia Environmental Management Act, the

British Columbia Fish Protection Act and regulations thereunder (the "Environmental

Legislation")23, provided however that nothing herein shall exempt the Monitor from any duty to

report or make disclosure imposed by applicable Environmental Legislation.  For greater

certainty, the Monitor shall not, as a result of this Order or anything done in pursuance of the

Monitor's duties and powers under this Order, be deemed to be in Possession of any of the

Property within the meaning of any Environmental Legislation, unless it is actually in possession.
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29. The Monitor shall provide any creditor of the Petitioner and the Interim26.

LenderPetitioners with information provided by the Petitioners in response to reasonable

requests for information made in writing by such creditor addressed to the Monitor.  The Monitor

shall not have any responsibility or liability with respect to the information disseminated by it

pursuant to this paragraph.  In the case of information that the Monitor has been advised by the

Petitioners is are confidential, the Monitor shall not provide such information to creditors unless

otherwise directed by this Court or on such terms as the Monitor and the Petitioners may agree.

30. In addition to the rights and protections afforded the Monitor under the CCAA or as27.

an officer of this Court, the Monitor shall incur no liability or obligation as a result of its

appointment or the carrying out of the provisions of this Order, save and except for any gross

negligence or wilful misconduct on its part.  Nothing in this Order shall derogate from the rights

and protections afforded the Monitor by the CCAA or any applicable legislation. 24

ENHANCED MONITOR POWERS

The expansion of the Monitor's powers set forth below is hereby authorized and28.

approved on the terms and conditions set out herein.  Nothing in this Order shall derogate

from the powers and duties of the Monitor provided for above and in the CCAA.

In addition to the powers and duties of the Monitor set forth above, and without29.

altering in any way the limitations and obligations of the Petitioners arising under this

Order and by virtue of the institution of these proceedings, the Monitor is hereby

authorized and empowered to:

monitor the activities of any senior officer of the Petitioners in place at the(a)

time of this Order or who may be appointed by any subsequent orders of this

Court;
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receive, collect and take possession of all monies and accounts now owed or(b)

hereinafter owing to any of the Petitioners, including without limitation

refunds, management fees, dividends, distributions, rents, proceeds payable

pursuant to a sale of any of the Petitioners' assets, and any other amounts

payable to the Petitioners;

take control of any and all accounts of the Petitioners, including accounts(c)

with financial institutions, and take all required acts with any financial

institution to facilitate the Monitor's control of such accounts, including

changing the signing authority on such accounts to such persons as the

Monitor, in its sole discretion, deems appropriate, or, if deemed necessary by

the Monitor, open one or more new accounts with any financial institution in

the Monitor's own name (collectively the "Monitor's Accounts") and receive

third party funds into the Monitor's Accounts or transfer into the Monitor's

Accounts such funds from the Petitioners as the Monitor, in its sole

discretion, deems necessary or appropriate to assist with the exercise of the

Monitor's powers and duties as set out herein, provided that the monies

standing to the credit of the Monitor's Accounts from time to time shall be

held by the Monitor to be dealt with as permitted by this Order, or any other

order to be made by the Court in these proceedings;

oversee and consent to any disbursement or payment required in respect of(d)

the Property or the Business, including capital expenditure or other

expenditure relating to the preservation or protection of any of the Property

and any disbursement or payment made under any order in these

proceedings, or, if deemed necessary or appropriate by the Monitor in its sole

discretion, make use of funds in the Monitor's Accounts from time to time to

make any disbursements or payments for and on behalf of the Petitioners or

in connection with the Monitor's exercise of its powers and duties set out

herein;
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oversee and assist in the preparation of cash flow statements of the(e)

Petitioners and assist in the dissemination of financial and other information

in these proceedings to those interested parties that, in the Monitor's

discretion in consultation with the Petitioners, and in consideration of

confidentiality concerns, ought to receive such information, including the

delivery of monthly current rent rolls to mortgagees with interests in rental

property;

review and investigate the books and records of the Petitioners as necessary(f)

to enable the Monitor to exercise and discharge its powers and duties set out

herein;

be entitled to rely on the books and records of the Petitioners without(g)

independent investigation, unless otherwise ordered by the Court, and, for

greater certainty, the Monitor shall not be liable for any claims or damages

resulting from any errors or omissions in such books, records or

information;

conduct a review of the Petitioners' intercorporate accounts with all affiliates(h)

of the Petitioners and any entities managed by the Petitioners that are not

Petitioners herein and:

take any steps necessary in the Monitor’s discretion to prevent any of(i)

the Petitioners’ monies being transferred to affiliates of the

Petitioners, any entities managed by the Petitioners, or any other

party in the opinion of the Monitor as appropriate; and

file a report with the Court regarding same, including any(ii)

recommendations by the Monitor as to how such intercorporate

accounts, or the Petitioners' interests therein, should be dealt with;
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on behalf of the Petitioners or on its own behalf, engage such employees or(i)

former employees of the Petitioners and such consultants, appraisers, agents,

experts, auditors, accountants, managers, counsel and such other persons

from time to time and on whatever basis, including on a temporary basis,

that the Monitor deems, at is sole discretion, to be necessary or appropriate

to assist the Monitor with the exercise of the powers and duties conferred by

this Order, including, without limitation, a chief restructuring officer and a

project manager;

if deemed necessary or appropriate by the Monitor in its sole discretion,(j)

subject to such requirements as are imposed by the CCAA, to cause the

Petitioners to:

permanently or temporarily cease, downsize or shut down all or any(i)

part of the Petitioners' Business or operations; 

terminate the employment of such of the Petitioners' employees or(ii)

temporarily lay off such of the Petitioners' employees as the Monitor

deems appropriate; and

deliver, pursuant to Section 32 of the CCAA, a notice of disclaimer or(iii)

notice of termination of any lease or agreement other than Pre-Sale

Contracts;

subject to paragraph 30, with respect to the Pre-Sale Contracts pursuant to(k)

paragraph 11(d) of this Order, to determine whether such Pre-Sale Contracts

are deemed by the Monitor in its discretion, but in consultation with the

Petitioners, CMLS and Aviva, to be in default (the “Defaulted Pre-Sale

Contracts”), and in the event the Monitor so determines, to seek directions of

the Court as to whether such Pre-Sale Contracts ought to be disclaimed, and

in the event such Pre-Sale Contracts are disclaimed:
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collect the forfeited deposit monies in connection with the Defaulted(i)

Pre-Sale Contracts (the “Forfeited Deposits”); and

hold the Forfeited Deposits in trust, subject to the specific security of(ii)

CMLS and Aviva (subject to the existing priorities as between those

parties), pending the results of the SISP or alternatively the

Restructuring, and failing CMLS being fully paid via a sale under the

SISP or other Restructuring on or before August 31, 2020, these

Forfeited Deposits shall be paid to CMLS or Aviva, as the case may

be, and applied against the Petitioners’ debt owing to CMLS or Aviva,

as the case may be;

implement the sales and investment solicitation plan (the “SISP”) attached(l)

hereto as Schedule “B”; 

with the consent of CMLS, seek approval of the Court for a sale of all or any(m)

part of the Property following the conclusion of the timelines set out in the

SISP; and

perform such other duties or take any steps reasonably incidental to the(n)

exercise of any powers and obligations conferred upon the Monitor by this

Order or any further order of the Court.

Notwithstanding the Monitor's discretion to determine whether Pre-Sale Contracts30.

are in default, CMLS and/or Aviva are at liberty to: 

oppose the Monitor's application for directions as to whether such Pre-Sale(a)

Contracts ought to be disclaimed; and 

to bring an application seeking a declaration of this Court that any Pre-Sale(b)

Contract is in default, and in the event the Court declares any Pre-Sale
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Contract is in default, then the provisions of paragraphs 29(k)(i) and 29(k)(ii)

of this Order shall apply.  

No provision of this Order is intended, or shall be deemed to appoint the Monitor as31.

an officer, director or employer of any of the Petitioners.  Additionally, nothing in this

Order shall constitute or be deemed to constitute the Monitor as a receiver, assignee,

liquidator, or receiver and manager of any of the Petitioners.  Any distribution made to

creditors of the Petitioners or any other Person in accordance with the terms of this Order

and any other orders of this Court in these proceedings will be deemed to have been made

by the applicable Petitioner and not the Monitor.

The Petitioners and their current and former shareholders, officers, directors,32.

employees, agents and representatives shall cooperate fully with the Monitor in the exercise

of its powers and discharge of its duties and obligations under this Order or any other

order of this Court.

ADMINISTRATION CHARGE

31. The Monitor, counsel to the Monitor, if any, and counsel to the Petitioners shall be33.

paid their reasonable fees and disbursements, in each case at their standard rates and charges, by

the Petitioners as part of the cost of these proceedings.  The Petitioners is are hereby authorized

and directed to pay the accounts of the Monitor, counsel to the Monitor and counsel to the

Petitioners on a periodic basis and, in addition, the Petitioners is are hereby authorized to pay to

the Monitor, counsel to the Monitor, and counsel to the Petitioner, retainers in the amount[s] of

$__________ [respectively]50,000.00 each to be held by them as security for payment of their

respective fees and disbursements outstanding from time to time.

32. TheCounsel to the Petitioners, the Monitor and its legal counsel shall be careful to34.

differentiate their accounts in this CCAA from time spent in other insolvency matters for

related entities to the Petitioners and shall pass their accounts from time to time, and for this

purpose the accounts of the Petitioners, the Monitor and its legal counsel are hereby referred to a
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judge of the British Columbia Supreme Court who may determine the manner in which such

accounts are to be passed, including by hearing the matter on a summary basis or referring the

matter to a Registrar of this Court.

33. The Monitor, counsel to the Monitor, if any, and counsel to the Petitioners shall be35.

entitled to the benefit of and are hereby granted a charge (the “"Administration Charge”") on

the Property, which charge shall not exceed an aggregate amount of $__________250,000.00, as

security for their respective fees and disbursements incurred at the standard rates and charges of

the Monitor and such counsel, both before and after the making of this Order which are related to

the Petitioner’sPetitioners' restructuring.  The Administration Charge shall have the priority set

out in paragraphs [40]36 and [42]38 hereof. 25

INTERIM FINANCING

34. The Petitioner is hereby authorized and empowered to obtain and borrow under a 

credit facility from [INTERIM LENDER'S NAME] (the "Interim Lender") in order to finance the 

continuation of the Business and preservation of the Property, provided that borrowings under 

such credit facility shall not exceed $_______________ unless permitted by further Order of 

this Court.

35. Such credit facility shall be on the terms and subject to the conditions set forth in the 

commitment letter between the Petitioner and the Interim Lender dated as of [DATE] (the 

"Commitment Letter"), filed.

36. The Petitioner is hereby authorized and empowered to execute and deliver such credit 

agreements, mortgages, charges, hypothecs and security documents, guarantees and other 

definitive documents (collectively, the "Definitive Documents"), as are contemplated by the 

Commitment Letter or as may be reasonably required by the Interim Lender pursuant to the 

terms thereof, and the Petitioner is hereby authorized and directed to pay and perform all of 
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its indebtedness, interest, fees, liabilities and obligations to the Interim Lender under and 

pursuant to the Commitment Letter and the Definitive Documents as and when the same 

become due and are to be performed, notwithstanding any other provision of this Order.

37. The Interim Lender shall be entitled to the benefit of and is hereby granted a charge 

(the " Interim Lender’s Charge") on the Property. The Interim Lender's Charge shall not secure 

an obligation that exists before this Order is made.  The Interim Lender’s Charge shall have the 

priority set out in paragraphs [40] and [42] hereof.  

38. Notwithstanding any other provision of this Order:

(a) the Interim Lender may take such steps from time to time as it may deem 

necessary or appropriate to file, register, record or perfect the Interim Lender’s 

Charge or any of the Definitive Documents;

(b) upon the occurrence of an event of default under any of the Definitive 

Documents or the Interim Lender’s Charge, the Interim Lender, upon ____ days 

notice to the Petitioner and the Monitor, may exercise any and all of its rights 

and remedies against the Petitioner or the Property under or pursuant to the 

Commitment Letter, Definitive Documents and the Interim Lender’s Charge, 

including without limitation, to cease making advances to the Petitioner and set 

off and/or consolidate any amounts owing by the Interim Lender to the 

Petitioner against the obligations of the Petitioner to the Interim Lender under 

the Commitment Letter, the Definitive Documents or the Interim Lender’s 

Charge, to make demand, accelerate payment and give other notices, or to 

apply to this Court for the appointment of a receiver, receiver and manager or 

interim receiver, or for a bankruptcy order against the Petitioner and for the 

appointment of a trustee in bankruptcy of the Petitioner; and   
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(c) the foregoing rights and remedies of the Interim Lender shall be enforceable 

against any trustee in bankruptcy, interim receiver, receiver or receiver and 

manager of the Petitioner or the Property.  

39. The Interim Lender, in such capacity, shall be treated as unaffected in any plan of 

arrangement or compromise filed by the Petitioner under the CCAA, or any proposal filed by 

the Petitioner under the Bankruptcy and Insolvency Act of Canada (the "BIA"), with respect to 

any advances made under the Definitive Documents.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

40. The priorities of the Administration Charge, (to the Directors’ Charge and the36.

Interim Lender’s Charge, as among them, shall be as follows:

First – Administration Charge (to the maximum amount of $__________);

Second –  Interim Lender’s Charge;

Third -  Directors’ Charge (to the maximum amount of $__________)250,000.00) shall

have first priority over any other charge, if any, created by this Order. 2641. Any security

documentation evidencing, or the filing, registration or perfection of, the Administration Charge,

the Interim Lender’s Charge and the Directors’ Charge (collectively, the “Charges”) shall not be

required, and that the ChargesAdministration Charge shall be effective as against the Property

and shall be valid and enforceable27 for all purposes, including as against any right, title or

interest filed, registered or perfected subsequent to the ChargesAdministration Charge coming

into existence, notwithstanding any failure to file, register or perfect any such

ChargesAdministration Charge.
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42. Each of the ChargesThe Administration Charge shall constitute a mortgage,37.

security interest, assignment by way of security and charge on the Property and such

ChargesAdministration Charge shall rank in priority to all other security interests, trusts, liens,

mortgages, charges and encumbrances and claims of secured creditors, statutory or otherwise

(collectively, “"Encumbrances”"), in favour of any Person, save and except those claims

contemplated by section 11.8(8) of the CCAA.28

43. Except as otherwise expressly provided herein, or as may be approved by this Court,38.

the Petitioners shall not grant or suffer to exist any Encumbrances over any Property that rank in

priority to, or pari passu with the ChargesAdministration Charge, unless the Petitioners obtains

the prior written consent of the Monitor, the Interim Lender and the beneficiaries of the

Administration Charge and the Director’s Charge.

44. The Administration Charge, the Director’s Charge,  the Commitment Letter, the39.

Definitive Documents and the Interim Lender’s Charge shall not be rendered invalid or

unenforceable and the rights and remedies of the chargees entitled to the benefit of the

ChargesAdministration Charge (collectively, the “"Chargees”") and/or the Interim Lender

shall not otherwise be limited or impaired in any way by (a) the pendency of these proceedings

and the declarations of insolvency made herein; (b) any application(s) for bankruptcy order(s)

issued pursuant to the BIA, or any bankruptcy order made pursuant to such applications; (c) the

filing of any assignments for the general benefit of creditors made pursuant to the BIA; (d) the

provisions of any federal or provincial statutes; or (e) any negative covenants, prohibitions or

other similar provisions with respect to borrowings, incurring debt or the creation of

Encumbrances, contained in any existing loan documents, lease, mortgage, security agreement,
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debenture, sublease, offer to lease or other agreement (collectively, an “"Agreement”") which

binds the Petitioner; and notwithstanding any provision to the contrary in any Agreement:

neither the creation of the Charges nor the execution, delivery, perfection,(a)

registration or performance of the Commitment Letter or the Definitive

DocumentsAdministration Charge shall not create or be deemed to constitute a

breach by the Petitioners of any Agreement to which it is a party;

none of the Chargees shall have any liability to any Person whatsoever as a result(b)

of any breach of any Agreement caused by or resulting from the Petitioner

entering into the Commitment Letter, the creation of the Charges, or the

execution, delivery or performance of the Definitive DocumentsAdministration

Charge; and

the payments made by the Petitioners pursuant to this Order, the Commitment(c)

Letter or the Definitive Documents, and the granting of the

ChargesAdministration Charge, do not and will not constitute preferences,

fraudulent conveyances, transfers at undervalue, oppressive conduct, or other

challengeable or voidable transactions under any applicable law.

45. THIS COURT ORDERS that any Administration Charge created by this Order over40.

leases of real property in Canada shall only be aan Administration Charge in the

Petitioner’sPetitioners' interest in such real property leases.

SERVICE AND NOTICE

46. The Monitor shall (i) without delay, publish in [newspapers specified by the41.

Court]the Vancouver Sun newspaper a notice containing the information prescribed under the

CCAA, (ii) within five days after Order Date, (A) make this Order publicly available in the

manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every known

creditor who has a claim against the Petitioners of more than $1000, and (C) prepare a list
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showing the names and addresses of those creditors and the estimated amounts of those claims,

and make it publicly available in the prescribed manner, all in accordance with Section 23(1)(a)

of the CCAA and the regulations made thereunder.

47. The Petitioners and the Monitor are at liberty to serve this Order, any other materials42.

and orders in these proceedings, any notices or other correspondence, by forwarding true copies

thereof by prepaid ordinary mail, courier, personal delivery or electronic transmission to the

Petitioners's creditors or other interested parties at their respective addresses as last shown on the

records of the Petitioners and that any such service or notice by courier, personal delivery or

electronic transmission shall be deemed to be received on the next business day following the

date of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.29

48. Any Person that wishes to be served with any application and other materials in these43.

proceedings must deliver to the Monitor by way of ordinary mail, courier, personal delivery or

electronic transmission a request to be added to a service list (the “"Service List”") to be

maintained by the Monitor. The Monitor shall post and maintain an up to date form of the

Service List on its website at: [INSERT WEBSITE ADDRESS].www.ey.com/ca/terracehouse

49. Any party to these proceedings may serve any court materials in these proceedings by44.

emailing a PDF or other electronic copy of such materials to counsels' email addresses as

recorded on the Service List from time to time, and the Monitor shall post a copy of all

prescribed materials on its website at: [INSERT WEBSITE

ADDRESS].www.ey.com/ca/terracehouse

50. Notwithstanding paragraphs [47]42 and [49]44 of this Order, service of the Petition,45.

the Notice of Hearing of Petition, any affidavits filed in support of the Petition and this Order

shall be made on the Federal and British Columbia Crowns30 in accordance with the Crown

Liability and Proceedings Act, R.S.C. 1985, c. C-50, and regulations thereto, in respect of the
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Federal Crown, and the Crown Proceeding Act, R.S.B.C. 1996, c. 89, in respect of the British

Columbia Crown. 31

GENERAL

51. The Petitioners or the Monitor may from time to time apply to this Court for46.

directions in the discharge of its powers and duties hereunder.

52. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a47.

receiver, a receiver and manager, or a trustee in bankruptcy of the Petitioner, the Business or the

Property.

53. THIS COURT REQUESTS the aid and recognition of other Canadian and foreign48.

Courts, tribunal, regulatory or administrative bodies, including any Court or administrative

tribunal of any federal or State Court or administrative body in the United States of America, to

act in aid of and to be complementary to this Court in carrying out the terms of this Order where

required.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Petitioners and to the

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order,

to grant representative status to the Monitor in any foreign proceeding, or to assist the Petitioners

and the Monitor and their respective agents in carrying out the terms of this Order.

54. Each of the Petitioners and the Monitor be at liberty and is hereby authorized and49.

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order and the
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Monitor is authorized and empowered to act as a representative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada, including acting as a foreign representative of the Petitioners to apply to the United

States Bankruptcy Court for relief pursuant to Chapter 15 of the United States Bankruptcy Code,

11 U.S.C. §§ 101-1330, as amended.

55. The Petitioners may (subject to the provisions of the CCAA and the BIA) at any time50.

file a voluntary assignment in bankruptcy or a proposal pursuant to the commercial

reorganization provisions of the BIA if and when the Petitioners determines that such a filing is

appropriate.

56. The Petitioners is are hereby at liberty to apply for such further interim or51.

interlocutory relief as it deems advisable within the time limited for Persons to file and serve

Responses to the Petition.

57. Leave is hereby granted to hear any application in these proceedings on two (2) clear52.

days’' notice after delivery to all parties on the Service List of such Notice of Application and all

affidavits in support, subject to the Court in its discretion further abridging or extending the time

for service.

58. Any interested party (including the Petitioners and the Monitor) may apply to this53.

Court to vary or amend this Order on not less than seven (7) days’' notice to all parties on the

Service List and to any other party or parties likely to be affected by the order sought or upon

such other notice, if any, as this Court may order.

59. Endorsement of this Order by counsel appearing on this application is hereby54.

dispensed with. 32

160



[Current to August 1, 2015] 32

33 For a provision of this or any subsequent order in these proceedings to make any provincial law inapplicable or 
inoperative, notice must be given under s. 8 of the Constitutional Question Act R.S.B.C. 1996, c. 68.  If notice is 
not given, the provision could later be challenged and set aside.

60. This Order and all of its provisions are effective as of 12:01 a.m. local Vancouver55.

time on the Order Date. 33

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT:

Signature of David E. Gruber
 Party    Lawyer for the Petitioners

<Print Name>

Signature of
 Party    Lawyer for <name of party(ies)>

<Print Name>

BY THE COURT

REGISTRAR
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Schedule “"A”"

(List of Counsel)

Counsel name/litigant Party represented

Colin D. Brousson CMLS Financial Ltd. 

William Roberts Aviva Insurance Company of Canada 

Peter Rubin The Monitor
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Schedule “B”

SALE AND INVESTMENT SOLICITATION PROCESS

INTRODUCTION

Pursuant to a Companies’ Creditor Arrangement Act, R.S.C. 1985, c. C – 36 (“CCAA”) initial order
(as may be amended from time to time, the “Initial Order”) of the Supreme Court of British
Columbia (the “Court”) dated May 29, 2020 in Action No. VLC-S-S-205095, Vancouver Registry (the
“CCAA Proceeding”) in regard to Port Capital Development (EV) Inc. and Evergreen House
Development Limited Partnership (collectively the “Debtor”), Ernst & Young, Inc.  was appointed
as monitor (in such capacity, the “Monitor”) in the CCAA Proceeding and was granted certain
Enhanced Monitor’s Powers (as defined in the Initial Order) including the power to implement the
Sale and Investment Solicitation Plan set out herein (the “SISP”) with regard to the assets of the
Debtor being chiefly the development property having a legal description of PID: 006-721-397 Lot
18, Except that part of the Canadian Pacific Railway Right-of-Way as described in Absolute Fee
Parcel Book, Volume 9, Folio 317, No. 1154C, and Except the South 7 Feet now Road, Block 29
District Lot 185 Plan 92 and the Debtor.

Accordingly, the Monitor intends to conduct this SISP in consultation with CMLS Financial Ltd.
and Aviva Insurance Company of Canada (collectively, the “Secured Creditors”) and the Debtor.
The SISP is intended to solicit interest in a sale of, or investment in, the assets and/or the
businesses of the Debtor.

Pursuant to the SISP, all qualified interested parties will be provided with an opportunity to
participate in the SISP. 

OPPORTUNITY AND SISP SUMMARY

The SISP is intended to solicit interest in, and opportunities for, a sale of, or investment in,1.
all or part of the Debtor’s business and the Property (the "Opportunity").

In order to maximize the number of participants that may have an interest in the2.
Opportunity, the SISP will provide for the solicitation of interest for:

the sale of the Property (as defined in the Initial Order). Interested parties may(a)
submit proposals to acquire all, substantially all or a portion of the Property of the
Debtor (a "Sale Proposal"); and

the investment in the business operations (the “Business”) of the Debtor on a(b)
going concern basis. Such proposals may take the form of an investment in or
proposals to restructure, reorganize or refinance the Business (an "Investment
Proposal").

Except to the extent otherwise set forth in a definitive sale or investment agreement with a3.
successful bidder, any Sale Proposal or any Investment Proposal will be on an "as is,
where is" basis and without surviving representations or warranties of any kind, nature, or
description by the Monitor or any of its affiliates, agents, advisors or estates, and, in the
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event of a sale, all of the right, title and interest of the Debtor in and to the Property to be
acquired will be sold free and clear of all pledges, liens, security interests, encumbrances,
claims, charges, options, and interests therein and thereon pursuant to Court orders,
except as otherwise provided in such Court orders.

As described more fully in this SISP, the major stages in the SISP will be comprised of the4.
following:

Pre-Marketing: preparation of all marketing material, assembly of all relevant due(a)
diligence material, establishment of an electronic data room and preparation of
potential buyer/investor lists;

Marketing: advertising, contacting potential buyers/investors, responding to(b)
requests for information and disseminating marketing material to potential buyers
and investors; and

Offer Submission and Evaluation: solicitation, receipt of, evaluation and(c)
negotiation of offers from potential buyers and investors, as described below.

The offer submission and evaluation stage of the SISP will be comprised of a two Phase5.
offering process: "Phase 1" being the submission of non-binding asset purchase
agreements or investment agreements ("Agreements") from qualified bidders, and "Phase
2" being the submission of a binding offer from those parties that submitted non-binding
Agreements and have been invited by the Debtor to participate in Phase 2 (defined below
as Phase 1 Qualified Bidders).

TIMELINE

The following table sets out the target dates under the SISP:6.

Target Dates Target Dates

Phase 1 Non-Binding Bid Deadline July 10, 2020

Phase 2 Binding Bid Deadline (or 
Auction Date)

August 7, 2020

Court Approval Date
(subject to Court availability)

August 25, 2020

Outside Closing Date August 31, 2020

WSLEGAL\090034\00001\24797277v3

The target dates set forth above may be adjusted in the sole discretion of the Monitor after7.
consultation with the Secured Creditors and the Debtor.

PRE-MARKETING STAGE

As soon as reasonably practicable: 8.

The Monitor will solicit and consider marketing proposals from commercial real(a)
estate agents (an “Agent”) for the marketing of the Property and negotiate, accept
or reject any of such proposals in consultation with the Secured Creditors and the
Debtor. For clarity, in consultation with the Secured Creditors and the Debtor the
Monitor may reject all such proposals and choose to market the Property directly;
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the Monitor or its Agent (if any) will prepare: (i) a process summary (the "Teaser(b)
Letter") describing the Opportunity, outlining the process under the SISP and
inviting recipients of the Teaser Letter to express their interest pursuant to the
SISP; (ii) a non-disclosure agreement in form and substance satisfactory to the
Monitor and its counsel (an "NDA"); and (iii) a confidential Information
Memorandum ("CIM"). The CIM will specifically stipulate that the Monitor makes no
representation or warranty as to the accuracy or completeness of the information
contained in the CIM, the Data Room (as defined below), or otherwise made
available pursuant to the SISP or otherwise, except to the extent expressly
contemplated in any definitive sale or investment agreement with a Successful
Bidder (as defined below) ultimately executed and delivered by the Monitor;

the Monitor, with the assistance of the Debtor, will gather and review all required(c)
due diligence material to be provided to interested parties and shall establish a
secure, electronic data room (the "Data Room"), which will be maintained and
administered by the Monitor during the SISP;

the Monitor, in consultation with the Secured Creditors and the Debtor, will(d)
develop a draft form of asset purchase agreement and draft form of investment
agreement (collectively, the "Agreement Form"); and

the Monitor or its Agent (if any), will prepare a list of potential bidders, including: (i)(e)
parties that have approached the Debtor, the Monitor or the Agent (if any)
indicating an interest in the Opportunity; and (ii) local, national and international
strategic and financial parties who the Monitor or the Agent (if any) believe may be
interested in purchasing all or part of the Business and Property or investing in the
Debtor pursuant to the SISP (collectively, "Known Potential Bidders").

MARKETING STAGE

The Monitor or its Agent (if any) will arrange for a notice of the SISP (and such other9.
relevant information as the Monitor considers appropriate) (the "Notice") to be published
in the real estate section of the Globe and Mail (National Edition), and any other newspaper
or journals as the Monitor considers appropriate, if any.

The Monitor or its Agent (if any) will send the Teaser Letter and NDA to all Known Potential10.
Bidders and to any other party who responds to the Notice or otherwise requests such
documents as soon as reasonably practicable after such request or identification, as
applicable.

The Monitor or its Agent (if any) will send the CIM and grant access to the Data Room to11.
those parties who have executed and delivered the NDA to the Monitor or its Agent (if any).

Requests for information and access will be directed to a designated representative of the12.
Monitor or the Agent (if any). Without limiting the terms of the NDA, all printed information
shall remain the property of the Monitor or the Debtor as the case may be and, if requested
by the Monitor, shall be returned without further copies being made and/or destroyed with
an acknowledgement that all such material has either been returned and/or destroyed and
no electronic information has been retained.

Any party who expresses a wish to participate in the SISP (a "Potential Bidder") must, prior13.
to being given any additional information such as the CIM and access to the Data Room,
provide to the Monitor and the Debtor an NDA executed by it, and which shall inure to the
benefit of any ultimate Successful Bidder, and a letter setting forth the identity of the
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Potential Bidder, the contact information for such Potential Bidder and full disclosure of
the direct and indirect principals of the Potential Bidder. 

If it is determined by the Monitor in consultation with the Secured Creditors and the Debtor14.
and in the Monitor’s reasonable business judgment that a Potential Bidder: (i) has
delivered the documents contemplated in paragraph 13 above then such Potential Bidder
will be deemed to be a "Phase 1 Qualified Bidder".

OFFER SUBMISSION AND EVALUATION STAGE

Phase 1: Non-Binding Agreement

 Submission Phase

At any time prior to the Phase 1 Bid Deadline, the Monitor, in consultation with the Secured15.
Creditors and the Debtor may in their reasonable business judgment, eliminate a Phase 1
Qualified Bidder from the SISP, in which case such bidder will no longer be a Phase 1
Qualified Bidder for the purposes of the SISP.

Potential Bidders must rely solely on their own independent review, investigation and/or16.
inspection of all information and of the Property and Business in connection with their
participation in the SISP and any transaction they enter into with the Monitor.

Phase 1 Qualified Bidders who advise the Monitor or its Agent (if any) that they wish to17.
submit an offer will be provided with a copy of the Agreement Form.

A Phase 1 Qualified Bidder who wishes to pursue the Opportunity further must deliver an18.
Agreement to the Monitor or its Agent (if any) at the addresses which will be Debtor and
the specified in the Teaser Letter, so as to be received by not later than 5:00 PM
(Vancouver time) on or before July 10, 2020, or such later date as the Monitor may
determine after consultation with the Secured Creditors and the Debtor (the "Phase 1 Bid
Deadline").  If the Phase 1 Bid Deadline is extended by the Monitor, it shall provide notice
of such extension and the revised Phase 1 Bid Deadline to each Phase 1 Qualified Bidder.

An Agreement submitted in accordance with above paragraph will be considered a19.
qualified Agreement (a "Qualified Agreement") only if:

it is submitted on or before the relevant Phase 1 Bid Deadline by a Phase 1(a)
Qualified Bidder;

in the case of a Sale Proposal, it identifies or contains the following:(b)

the purchase price, in Canadian dollars, including details of any liabilities to(i)
be assumed by the Phase 1 Qualified Bidder and any assumptions
supporting the valuation;

a description of the Property that is expected to be subject to the(ii)
transaction and any of the Property expected to be excluded;

a specific indication of the financial capability, together with evidence of(iii)
such capability, of the Phase l Qualified Bidder and the expected structure
and financing of the transaction;

a description of the conditions and approvals required for a final and(iv)
binding offer;
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an outline of any additional due diligence required to be conducted in order(v)
to submit a final and binding offer; and

any other terms or conditions of the Sale Proposal that the Phase 1(vi)
Qualified Bidder believes are material to the transaction;

in the case of an Investment Proposal, it identifies or contains the following:(c)

a description of how the Phase 1 Qualified Bidder proposes to structure the(i)
proposed investment in the Business;

the aggregate amount of the equity and/or debt investment to be made in(ii)
the Business or in the Debtor in Canadian dollars;

the underlying assumptions regarding the pro forma capital structure;(iii)

a specific indication of the sources of capital for the Phase 1 Qualified(iv)
Bidder and the structure and financing of the transaction;

a description of the conditions and approvals required for a final and(v)
binding offer;

an outline of any additional due diligence required to be conducted in order(vi)
to submit a final and binding offer;

all conditions to closing that the Phase 1 Qualified Bidder may wish to(vii)
impose; and 

any other terms or conditions of the Investment Proposal that the Phase 1(viii)
Qualified Bidder believes are material to the transaction;

in the case of either a Sale Proposal or an Investment Proposal, it contains such(d)
other information as reasonably requested by the Debtor and/or the Sale Advisor
from time to time.

The Monitor may, in consultation with the Secured Creditors and the Debtor waive20.
compliance with any one or more of the requirements specified above and deem such
non-compliant bids to be a Qualified Agreement. For the avoidance of doubt, the
completion of any Sale Proposal or Investment Proposal shall be subject to the approval of
the Court and the requirement of approval of the Court may not be waived.

Preliminary Assessment of Phase 1 Bids and Subsequent Process

Following the Phase 1 Bid Deadline, the Monitor will, in consultation with the Secured21.
Creditors and the Debtor, assess the Qualified Agreements. If it is determined by the
Monitor that a Phase 1 Qualified Bidder that has submitted a Qualified Agreement (i) has a
bona fide interest in completing a Sale Proposal or Investment Proposal (as the case may
be); and (ii) has the financial capability (based on availability of financing, experience and
other considerations) to consummate such a transaction based on the financial
information provided, then such Phase 1 Qualified Bidder will be deemed a "Phase 2
Qualified Bidder", provided that the Monitor may, in its reasonable business judgment, in
consultation with the Secured Creditors and the Debtor, limit the number of Phase 2
Qualified Bidders (and thereby eliminate some Phase 1 Qualified Bidders from the
process). Only Phase 2 Qualified Bidders shall be permitted to proceed to Phase 2 of the
SISP. 
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As part of the assessment of Qualified Agreements and the determination of the process22.
subsequent thereto, the Monitor, in consultation with the Secured Creditors and the
Debtor, shall determine the process and timing to be followed in pursuing Qualified
Agreements based on such factors and circumstances as they consider appropriate in the
circumstances including, but not limited to: (i) the number of Qualified Agreements
received; (ii) the extent to which the Qualified Agreements involve Investment Proposals or
Sales Proposals; (iii) the scope of the Property or Business to which any Qualified
Agreements may relate; and (iv) whether to proceed by way of sealed bid or auction (with
or without a stalking horse bidder) with respect to the Property, all provided that in the
event that, prior to the determination of the manner of proceeding to Phase 2 of the SISP,
the Monitor or the Debtor has received a proposal to refinance the secured debt owing to
CMLS Financial Ltd. satisfactory to CMLS Financial Ltd. then the Monitor may determine to
discontinue the SISP upon completion of such refinancing.

Upon the determination by the Monitor of the manner in which to proceed to Phase 2 of the23.
SISP, and provided that the SISP is not discontinued, the Monitor will prepare a bid
process letter for Phase 2 (the "Bid Process Letter"), which will be sent to all Phase 2
Qualified Bidders who are invited to participate in Phase 2.

Notwithstanding the process and deadlines outlined above with respect to Phase 1 of the24.
SISP and the process to supplement Phase 2 by way of the Bid Process Letter, the Monitor
may, in consultation with the Secured Creditors and the Debtor, at any time bring an
application to seek approval of a stalking horse asset purchase agreement or investment
proposal in respect of some or all of the Property or Business and related bid procedures
in respect of such Property or to establish further or other procedures for the SISP.

Due Diligence

The Monitor shall in its reasonable business judgment and subject to competitive and25.
other business considerations, afford each Phase 2 Qualified Bidder such access to due
diligence materials through the Data Room and information relating to the Property and
Business as they deem appropriate. Due diligence access may further include
management presentations, on-site inspections, and other matters which a Phase 2
Qualified Bidder may reasonably request and to which the Monitor and/or Debtor, in their
reasonable business judgment, may agree. The Monitor and Debtor will designate a
representative to coordinate all reasonable requests for additional information and due
diligence access from Phase 2 Qualified Bidders and the manner in which such requests
must be communicated. Neither the Monitor nor the Debtor will be obligated to furnish any
information relating to the Property or Business to any person. Further and for the
avoidance of doubt, selected due diligence materials may be withheld from certain Phase 2
Qualified Bidders if the Monitor determines such information to represent proprietary or
sensitive competitive information.

Phase 2: Formal Offers and Selection of Successful Bidder

Paragraphs 27 to 39 below and the conduct of Phase 2 bidding are subject to paragraphs26.
21 to 24, above, and any adjustments made to Phase 2 in accordance with the Bid Process
Letter and any further Court order regarding the SISP.

Formal Binding Offers

Phase 2 Qualified Bidders that wish to make a formal offer to purchase or make an27.
investment in the Debtor or its Property and Business shall submit to the Monitor or its
Agent (if any) a binding offer at the addresses specified in the Bid Process Letter, so as to
be received by not later than 5:00 PM (Vancouver Time) on August 7, 2020, or such later
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date as the Monitor may determine after consultation with the Secured Creditors and the
Debtor (the "Phase 2 Bid Deadline").  If the Phase 2 Bid Deadline is extended by the
Monitor, it shall provide notice of such extension and the revised Phase 2 Bid Deadline to
each Phase 2 Qualified Bidder.  The binding offer shall comply with all of the following
requirements:

the bid shall comply with all of the requirements set forth in respect of Phase 1(a)
Qualified Agreements;

cash is the preferred form of consideration, but if the bid utilizes other(b)
consideration, a description of the material terms of the consideration shall be
provided;

the bid (either individually or in combination with other bids that make up one bid)(c)
is an offer to purchase or make an investment in some or all of the Property or
Business on terms and conditions reasonably acceptable to the Monitor;

unless otherwise agreed, the bid shall be set forth in a duly authorized and(d)
executed transaction agreement in the Agreement Form and shall include a letter
stating that the Phase 2 Qualified Bidder's offer is irrevocable until the selection of
the Successful Bidder (as defined below), provided that if such Phase 2 Qualified
Bidder is selected as the Successful Bidder, its offer shall remain irrevocable until
the closing of the transaction with the Successful Bidder;

the bid shall set forth the purchase price, investment amount and any other key(e)
economic terms expressed in Canadian dollars (the "Purchase Price"), together
with all exhibits and schedules thereto, and the name or names of the ultimately
beneficial owner(s) of the Phase 2 Qualified Bidder including their respective
percentage interests;

to the extent that a bid is conditional upon new or amended agreements being(f)
entered into with other parties, the Qualified Phase 2 Bidder shall provide the
proposed terms of such amended or new agreements and identify how such
agreements may differ from existing agreements to which the Debtor may be a
party. A Phase 2 Qualified Bidder's willingness to proceed without such conditions
and, where such conditions are included in the bid, the likelihood of satisfying
such conditions, shall be an important factor in evaluating the bid;

the bid includes written evidence of a firm, irrevocable commitment for financing or (g)
other evidence of ability to consummate the proposed transaction that will allow
the Monitor, in consultation with the Secured Creditors and the Debtor, to make a
determination as to the Phase 2 Qualified Bidder's financial and other capabilities
to consummate the proposed transaction;

the bid should not be conditioned on the outcome of unperformed due diligence by(h)
the Phase 2 Qualified Bidder, apart from, to the extent applicable, to the disclosure
of due diligence materials that represent proprietary or sensitive competitive
information which was withheld in Phase 2 from the Phase 2 Qualified Bidder;

for a Sales Proposal or an Investment Proposal, the bid includes a commitment by(i)
the Phase 2 Qualified Bidder to provide a deposit in the amount of not less than
10% of the purchase price or investment contemplated in the bid upon the Phase 2
Qualified Bidder being selected as the Successful Bidder, which shall be paid to
the Monitor in trust (the "Deposit"). The Deposit shall be submitted upon the Phase
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2 Qualified Bidder being selected as the Successful Bidder. The Successful
Bidder's Deposit shall be applied as against the Purchase Price;

the bid includes acknowledgments and representations of the Phase 2 Qualified(j)
Bidder that: (i) it has had an opportunity to conduct any and all due diligence
regarding the Property, Business and the Debtor prior to making its offer (apart
from, to the extent applicable, the disclosure of due diligence materials that
represent proprietary or sensitive competitive information which were withheld in
Phase 2 from the Phase 2 Qualified Bidder); (ii) it has relied solely upon its own
independent review, investigation and/or inspection of any documents and/or the
Property in making its bid; and (iii) it did not rely upon any written or oral
statements, representations, warranties, or guarantees whatsoever made by the
Monitor or any of its employees, representatives, agents or advisors, whether
express, implied, statutory or otherwise, regarding the Business, Property, or the
Debtor or the accuracy or completeness of any information provided in connection
therewith, except as expressly stated in the definitive transaction agreement(s)
signed by the Monitor;

all required corporate approvals of the Phase 2 Qualified Bidder have been(k)
obtained prior to the submission of the bid;

the bid shall identify any material conditions in favour of the purchaser to be(l)
resolved prior to closing the transaction;

the bid is received by the relevant Phase 2 Bid Deadline; and(m)

the bid contemplates a schedule for closing the transaction set out therein which is(n)
on or before August 31, 2020, which date may be extended by the Monitor in its
discretion, following consultation with the Secured Creditors and the Debtor (the
"Closing Date").

Following the Phase 2 Bid Deadline, the Monitor, in consultation with the Secured28.
Creditors and the Debtor, will assess the Phase 2 bids received. The Monitor will designate
the most competitive bids that comply with the foregoing requirements to be "Qualified
Bids". Only Phase 2 Qualified Bidders whose bids have been designated as Qualified Bids
are eligible to become the Successful Bidder(s).

The Monitor, in consultation with the Secured Creditors and the Debtor may waive strict29.
compliance with any one or more of the requirements specified above and deem such
non-compliant bids to be a Phase 2 Qualified Bid.

The Monitor shall notify each Phase 2 Qualified Bidder in writing as to whether its bid30.
constitutes a Phase 2 Qualified Bid within three (3) business days of the Phase 2 Bid
Deadline, or at such later time as the Debtor and the Sale Advisor deem appropriate.

The Monitor may, in consultation with the Secured Creditors and the Debtor, remove any31.
of the Property and the Business of the Debtor from the SISP at any time.

The Monitor may, in consultation with the Secured Creditors and the Lender, terminate, at32.
any time, further participation in the Phase 2 Bid Process by any interested party, or to
modify dates or procedures as deemed appropriate or necessary, or to terminate the
process.

The Monitor may aggregate separate bids from unaffiliated Phase 2 Qualified Bidders to33.
create one or more "Qualified Bid".
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Evaluation of Competing Bids

A Phase 2 Qualified Bid will be evaluated based upon several factors, including, without34.
limitation, items such as the Purchase Price and the net value and form of consideration to
be paid provided by such bid, the identity, circumstances and ability of the Phase 2
Qualified Bidder to successfully complete such transactions, including, any conditions
attached to the bid and the expected feasibility of conditions, the proposed transaction
documents, factors affecting the speed, certainty and value of the transaction, the assets
included or excluded from the bid, any related restructuring costs, and the likelihood and
timing of consummating such transactions, and the ability of the bidder to finance and
ultimately consummate the proposed transaction within the timeline established by the
Monitor, each as determined by the Monitor in consultation with the Debtor and the
Secured Creditors.

Selection of Successful Bid

The Monitor: (a) will review and evaluate each Phase 2 Qualified Bid, in consultation with35.
the Debtor and the Secured Creditors, and the applicable Phase 2 Qualified Bidder, and
such Phase 2 Qualified Bid may be amended, modified or varied as a result of such
negotiations, and (b) will identify the highest or otherwise best bid (the "Successful Bid"),
and the Phase 2 Qualified Bidder making such Successful Bid (the "Successful Bidder")
for the Property or the Business in whole or part. The determination of any Successful Bid
by the Debtor shall be subject to approval by the Court.

The Monitor shall have no obligation to identify a Successful Bid, and reserves the right,36.
after consultation with the Debtor and the Secured Creditors, to reject any or all Phase 2
Qualified Bids.  

The Monitor, in consultation with the Debtor and the Secured Creditors, may bring one of37.
the Phase 2 Qualified Bids to Court for approval, or may conduct an auction among two or
more of the Phase 2 Qualified Bidders and bring the highest auction bid to Court for
approval.

Sale Approval Motion Hearing

At the hearing of the motion to approve any transaction with a Successful Bidder (the38.
"Sale Approval Application") the Monitor shall seek, among other things, approval from the
Court to consummate any Successful Bid.  All the Phase 2 Qualified Bids other than the
Successful Bid, if any, shall be deemed rejected by the Monitor on and as of the date of
approval of the Successful Bid by the Court.

Confidentiality and Access to Information

Participants and prospective participants in the SISP shall not be permitted to receive any39.
information that is not made generally available to all participants relating to the number or
identity of Potential Bidders, Phase 1 Qualified Bidders, Agreements, Phase 2 Qualified
Bidders, Phase 2 Qualified Bids, the details of any bids submitted or the details of any
confidential discussions or correspondence between the Monitor and the Debtor and such
other bidders or Potential Bidders in connection with the SISP. The Monitor may, however,
with the consent of the applicable participants, disclose such information to other bidders
for the purpose of seeking to combine separate bids from Phase 1 Qualified Bidders or
Phase 2 Qualified Bidders.

It is not currently contemplated that any director, officer or senior management employee40.
of the Debtor as of the date of the Initial Order (“Management”) will have any interest in
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any Phase 1 Qualified Bidder or Phase 2 Qualified Bidder, including any economic,
employment, contractual or other interest in such Phase 1 Qualified Bidder or Phase 2
Qualified Bidder.  If any Management has or acquires any such interest in a Phase 1
Qualified Bidder or Phase 2 Qualified Bidder, it shall promptly disclose such interest to the
Monitor. Upon being informed of such interest, the Monitor shall take such actions as its
deems appropriate to preserve the integrity of the SISP in light of such interest, which
actions may include placing restrictions on the information disclosed to such person in
connection with the SISP and competing bids and bidders. 
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