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Court File No. 08-CL-7878 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, C. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OF ARRANGEMENT OF 
UNIVERSAL SETTLEMENTS INTERNATIONAL INC. 

Applicant 

NOTICE OF MOTION 
(Motion Returnable September 17, 2020) 

The Applicant, Universal Settlements International Inc. (“USI”), will make a Motion to the 

Court on Thursday, September 17, 2020 at 10:00 a.m., or as soon after that time as the Motion can 

be heard at the court house, 330 University Avenue, 8th Floor, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: The Motion is to be heard orally. 

THE MOTION IS FOR AN ORDER: 

1. granting leave to abridge the time for service of the Motion Record, if necessary, and

validating service thereof;

2. varying and/or modifying the Re-Distribution in paragraph 4 of the Order of Justice

Conway dated February 3, 2020 and authorize and direct the extension of the time to complete the

Re-Distribution on the following terms:

(i) On or about September 30, 2020, the Applicant shall make a pari passu

Distribution to Purchaser Creditors who (i) at any time prior to September

11, 2020 have cashed a prior distribution cheque from the Applicants or
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received a distribution by wire transfer, and (ii) have an outstanding Proven 

Claim in excess of US$50,000. 

(ii) Any Distributions payable to (i) Ordinary Creditors, (ii) Purchaser Creditors 

who have not cashed a prior distribution cheque from the Applicants or 

received a distribution by wire transfer, or (iii) Purchaser Creditors whose 

outstanding Proven Claim is less than US$50,000, shall be allocated pari 

passu to Purchaser Creditors entitled to a Distribution pursuant to 

subparagraph (i) hereof. 

(iii) On the date this is 6 months following the date of the Distribution authorized 

in subparagraph (i) hereof, all outstanding, uncashed Distribution cheques 

and any unprocessed wire Distributions shall be cancelled, and: 

(iv) if the aggregate amount of un-cashed cheque and unprocessed wire 

Distributions, together with any amount of the Cost Reserve for costs 

incurred on or after October 1, 2020 that the Applicant determines, in 

consultation with the Monitor, is not required to fund the wind down of 

these CCAA proceedings and wind-up the Applicant (collectively, the 

“Remaining Distributable Proceeds”) exceeds US$100,000, then the 

Applicant shall make a pari passu distribution to Purchaser Creditors who 

(a) received their Distribution authorized by subparagraph (i) hereof by wire 

transfer, and (b) have an outstanding Proven Claim in excess of 

US$100,000; and 
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(v) if the aggregate Remaining Distributable Proceeds do not exceed 

US$100,000, then the Applicant shall distribute such Remaining 

Distributable Proceeds equally to World Vision Canada and the Canadian 

Red Cross. 

3. varying and/or modifying paragraph 5 of the Order of Justice Conway dated February 3, 

2020 to provide that the Applicant is authorized to be paid an Administrative Fee in the amount of 

CDN$5,000 for each month from April 2020 through until the completion of the varied and/or 

modified Re-Distribution in paragraph 2 above; and 

4. such further and other Relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE MOTION ARE: 

1. On December 2, 2008, USI filed for and obtained protection from its creditors (the 

“Creditors”) under the CCAA, pursuant to the provisions of an initial order dated December 2, 

2008 (the “Initial Order”). 

2. Pursuant to the Initial Order, E&Y was appointed as the monitor of USI (in such capacity, 

the “Monitor”). 

3. The Amended Plan of Compromise and Arrangement dated June 16, 2009 (the “2009 

Plan”) was approved by Creditors and sanctioned by the Court by Sanction Order dated June 22, 

2009. 

4. Pursuant to the terms of the 2009 Plan, the role of the Monitor was limited to monitoring 

the transactions giving rise to receipts and disbursements in a trust account designated by the 2009 

Plan, but was temporarily expanded in late 2014 to conduct a Court-approved sale and investment 

solicitation process. 

5. After almost 6 years since the Implementation Date of the 2009 Plan, no proceeds were 

available to make any distributions to the Creditors as contemplated under the 2009 Plan.  

Insufficient proceeds were generated by the Policies to pay the costs of maintenance of the Policies. 
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To address the short term liquidity issues, USI, with the approval of the court, obtained a US$10 

million revolving loan in order to ensure that the Policies did not lapse.  In order to address the 

long-term liquidity issues, USI, in consultation with the Monitor, recommended to the Creditors 

that the Monitor be permitted to conduct a process to market and sell the Policies. 

6. The Creditors approved an amendment to the 2009 Plan dated November 24, 2014 to allow 

the Policies to be marketed and sold (the “Plan Amendment”).  By Sanction Order dated 

November 27, 2014, the Court sanctioned the 2009 Plan, as amended by the Plan Amendment. 

7. On March 23, 2015, USI as trustee of the Trust executed an asset purchase agreement (the 

“APA”) of the same date with Vida Capital, Inc. (“Vida”).  The APA was conditional on receiving 

court approval, which was obtained on April 9, 2015. The sale of the Policies pursuant to the APA 

closed on April 10, 2015. 

8. The proceeds of the sale of the Policies were approximately US$38.6 million.  In 

connection with the purchase of the Policies, the APA required that at least 25% of the sales 

proceeds be held in escrow and not be released to USI as trustee of the Canadian Trust for 

distribution to the Plan Beneficiaries until (i) there has been a final determination by Canada 

Revenue Agency (the “CRA”) of the amount of any taxes payable, including by Vida by virtue of 

the sale of the Policies and related transactions under the APA, and such amount, if any, has been 

paid out of the escrow to the Receiver General of Canada, or (ii) a compliance or clearance 

certificate has been obtained from the CRA under the Income Tax Act (the “Tax Reserve”). 

9. On December 24, 2015, USI as trustee of the Canadian Trust, in consultation with the 

Monitor, announced an interim distribution for 2015 of US$7,400,000 to be paid to Creditors in 

accordance with the Plan (the “2015 Interim Distribution”).  The 2015 Interim Distribution was 

paid in or around March 2016. 

10. Subsequent to making the 2015 Interim Distribution, and in the period between February 

2016 and December 2017, USI participated in a number of discussions with the CRA, and a CRA 

audit of USI, with the goal of resolving any tax issues in a manner that would be in the best interests 

of the Creditors and permit a final distribution under the Plan. 
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11. On or about December 19, 2017, the CRA audit was concluded and CRA provided USI 

with an audit agreement (the “Audit Agreement”).  CRA also provided USI with its response to 

issues raised by USI concerning the tax treatment of USI and non-resident Creditors and obtaining 

clearance certificate(s) and a comfort letter related to the sale to Vida that would allow a final 

distribution by USI to the Creditors under the Plan. 

12. The Audit Agreement is between USI and the CRA.  The Canadian Trust under the Plan is 

not a party to the Audit Agreement and is not referenced in the Audit Agreement.  However, USI 

understands that as a result of the Audit Agreement, CRA’s assessment of the tax treatment of the 

Policies and their sale to Vida in 2015 and related transactions will result in no taxes, including no 

withholding taxes, owing or required to be withheld or remitted by USI, and that CRA will issue 

clearance certificate(s) and a comfort letter to allow the final distribution by USI to the Creditors 

under the Plan to be made. 

13. By Order dated January 31, 2018, the Court authorized USI to enter into the Audit 

Agreement.   

14. USI executed the Audit Agreement on January 31, 2018 and is in the process of applying 

to CRA for a partial clearance certificate to complete the Final Distribution.  Obtaining a partial 

clearance certificate from CRA is a unique situation under the Audit Agreement.  As such, CRA 

provided USI with the contact information for the individual at CRA that will process the request 

and USI is working with CRA to process the request for the partial clearance certificate as quickly 

as possible. USI understands that it may take several months for CRA to issue the partial clearance 

certificate.  Once the partial clearance certificate is obtained, USI will be able to make the Final 

Distribution. 

15. In the period prior to CRA issuing the partial clearance certificate for the Final Distribution, 

USI and the Monitor will work to obtain up-to-date contact and wire transfer information from 

approximately 3500 creditors to facilitate and expedite the Final Distribution.   

16. Approximately 800 of the cheques issues in the Interim Distributions have not yet been 

cashed, and USI understand that this is due, in some cases, to Creditors electing to defer cashing 

their cheques until they have all of the distributions, in other cases to Creditors being unable to 
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cash cheques, and inevitably in other cases to cheques not being received because the Creditor 

contact information in USI’s records was not updated.  

17. In the Final Distribution, USI and the Monitor used a wiring tool to collect wire transfer 

instructions from creditors and to make the Final Distribution.  Not all creditors provided wire 

transfer instructions and were sent cheques.  In some cases, USI and the Monitor were not able to 

locate the creditors (some had died or moved away).  In these cases, USI worked with local agents 

to find creditors and obtain information to distribute funds to creditors, or their heirs. 

18. As of December 11, 2019, there was approximately USD$1 million left of unclaimed 

funds.  USI anticipates that by February 28, 2020 the agents will locate the last of the creditors that 

can be found. 

19. By Order dated February 3, 2020, this Court authorized USI to make a Re-Distribution of 

unclaimed funds the remained as of February 28, 2020 after all legal fees and distributions, and 

administration fees are paid on March 31, 2020 to creditors on a pro-rata basis that: (1) have 

received wire transfers or cashed distribution cheques; and (2) initially invested a minimum of 

USD$50,000.   

20. The February 3, 2020 Order further provided that if there remains any monies six months 

after the Re-Distribution on March 31, 2020, that if the amount is greater than US$100,000 it will 

be re-distributed to all Purchaser Creditors who have successful wire payment with claims of 

US$100,000, or otherwise distributed cy pres to a registered Canadian Charity on or as soon after 

October 1, 2020. 

21. On March 17, 2020, prior to the Re-Distribution being implemented, a state of emergency 

was declared in Ontario as a result of COVID-19.  As a result, Re-Distribution was suspended 

during the course of the state of emergency. 

22. In the period between April 1, 2020 and September 8, 2020, USI continued its efforts to 

locate missing creditors and issued payments to those creditors.  A total of 16 payments have 

cleared through the Distribution Account totaling US$112,883.88 leaving a total of 

US$731,279.40 as of September 9, 2020 to be RE-Distributed. 
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23. USI and the Monitor are of the view that the suspension of the Re-Distribution during the 

state of emergency was appropriate and that the Re-Distribution should proceed on September 30, 

2020 in accordance with the relief sought herein. 

24. Provisions of the 2009 Plan and the Plan Amendment. 

25. Provisions of the Companies’ Creditors Arrangement Act (Canada). 

26. Rule 1.02, 2, 3.02, and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg 194. 

27. Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE: 

1. The Affidavit of Fraser Dickson, affirmed September 11, 2020; and 

2. Such further and other evidence as counsel may advise and this Honourable Court may 

permit. 
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AND TO: ALSTON & BIRD 
2828 North Harwood Street 
Suite 1800 
Dallas, TX  75201-2139 
 
Mark W. Harris 
Tel: (214) 922-3504 
Fax: (214) 922-3899 
Email: mark.harris@alston.com 
 
Lawyers for the Purchaser 

AND TO: MORRIS KEPES WINTERS LLP 
Tax Lawyers 
390 Bay Street, Suite 1000 
Toronto, ON 
M5H 2Y2 
Robert Winters  
Tel:  (416) 366-8820 
Fax:  (416) 601-2514 
Email:  RWinters@mkwtaxlaw.com 

 
 
 
AND TO: Those parties who have delivered to the Monitor a Service List Request  
  Form, to the Email addresses provided 
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Court File No. 08-CL-7878 
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, C.C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OF ARRANGEMENT OF 
UNIVERSAL SETTLEMENTS INTERNATIONAL INC.  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceeding commenced at Toronto 

NOTICE OF MOTION 
(Returnable September 17, 2020) 

 

RUETERS LLP 
250 Yonge Street 
Suite 2200, P.O. Box 4 
Toronto ON  M5B 2L7 

Sara J. Erskine, LSO# 46856G 
Tel: (416) 597-5408 
Fax: (416) 869-3411 
Email:  sara.erskine@ruetersllp.com 

Lawyers for the Applicant,  
Universal Settlements International Inc. 
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Court File No.: 08-CL-7878 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  

R.S.C. 1985, C. C-36, AS AMENDED 
 

AND IN THE MATTER OF A PLAN OF COMPROMISE OF ARRANGEMENT OF  
UNIVERSAL SETTLEMENTS INTERNATIONAL INC. 

 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 
 

PROCEEDING COMMENCED IN TORONTO 
 
 

MOTION RECORD OF THE APPLICANT,  
UNIVERSAL SETTLEMENTS INTERNATIONAL INC. 

(Motion Returnable September 17, 2020)  
 

 
RUETERS LLP 
250 Yonge Street 
Suite 2200, P.O. Box 4 
Toronto, ON M5B 2L7 
 
Sara J. Erskine, LSO No. 46856G 
Tel: (416) 597-5408 
Fax: (416) 869-3411 
 
Lawyers for the Applicant,  

  Universal Settlements International Inc.   
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