Court File No. CV-20-00638930-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF CANNTRUST HOLDINGS INC., CANNTRUST INC., CTI HOLDINGS
(OSOYOOS) INC., and ELMCLIFFE INVESTMENTS INC.

Applicants

FACTUM OF ZOLA FINANCE HOLDINGS LTD. AND IGOR
GIMELSHTEIN
(Opposing the Stay Extension)
Motion Returnable October 28, 2020

October 26, 2020 Siskinds LLP
680 Waterloo Street
P.O. Box 2520
London, ON N6A 3V8

Michael G. Robb (LSO#: 45787G)
Garett M. Hunter (LSO #: 71800D)
Tel: 519-660-2121
Fax: 519-672-6065

Barristers & Solicitors
100 Lombard Street
Suite 302

Toronto, ON M5C 1M3

Alex Dimson (LSO#: 56129U)
Tel: 416-594-4394
Fax: 416-362-2610



TO:

ERNST & YOUNG INC.
Ernst & Young Tower

100 Adelaide Street West
P.O. Box. 1

Toronto, ON M5H 0B3
Tel: 416-864-1234

Alex Morrison
alex.f.morrison@ca.ey.com

David Saldanha
david.saldanha@ca.ey.com

Karen Fung
karen.l.fung@ca.ey.com

Monitor

.

Wright Henry LLP
200 Wellington St. West
Suite 602

Toronto, ON M5V 3C7

Michael Wright

Danielle Stampley
Tel: 416-306-8280
Fax: 416-306-8281

Lawyers for Zola Finance Holdings Ltd. and
Igor Gimelshtein



-3

ANDTO: MCCARTHY, TETRAULT LLP
Barristers and Solicitors
TD Bank Tower
66 Wellington Street West
Suite 5300
Toronto, ON M5K 1E6
Fax: 416-868-0673

James D. Gage, LSO# 346761
Tel:  416-601-7539
jgage(@mccarthy.ca

Paul R. Steep, LSO# 21869L
Tel:  416-601-7998
psteep@mccarthy.ca

Shane D'Souza, LSO# 58241G
Tel: 416-601-8196
sdsouza@mccarthy.ca

Trevor Courtis, LSO# 67715A
Tel: 416-601-7643
tcourtis@mccarthy.ca

Alexander Steele, LSO# 75719P
Tel:  416-601-8370
asteele@mccarthy.ca

Lawyers for the Applicants, CannTrust Inc., CTI Holdings (Osoyoos) Inc. and
Elmcliffe Investments Inc. and the Applicant and Debtor, CannTrust Holdings Inc.



AND TO:

AND TO:

-4 -

FTI CONSULTING CANADA INC.
TD Waterhouse Tower

79 Wellington Street W

Toronto Dominion Centre

Suite 2010, PO Box 104

Toronto, ON M5K 1G8

Paul Bishop
Tel:  416-649-8100
paul.bishop@fticonsulting.com

Steven W. Bissell
Tel:  416-649-8054
steven.bissell@fticonsulting.com

Ellen Dong
Tel:  416-649-8091
ellen.dong@fticonsulting.com

Chief Restructuring Officer of the Applicants

AIRD & BERLIS LLP
181 Bay Street, Suite 1800
P.O. Box 754

Toronto, ON M5J 2T9

Steven Graff, LSO# 31871V
Tel: 416-865-7726
sgraff(@airdberlis.com

Jonathan Yantzi
Tel: 416-865-4733

jyantzi@airdberlis.com

Lawyers for the Monitor



-5-

AND TO: THORNTON GROUT FINNIGAN LLP
100 Wellington Street West, Suite 3200
P.O. Box 329, Toronto-Dominion Centre
Toronto, ON M5K 1K7

Robert I. Thornton
Tel: 416-304-0560
rthornton@tgf.ca

Leanne M. Williams
Tel: 416-304-0060
Iwilliams@tgf.ca

Lawyers for Greenhill & Co. Canada Ltd.

AND TO: ATTORNEY GENERAL OF CANADA
Department of Justice Canada
Ontario Regional Office, Tax Law Section
120 Adelaide Street West, Suite 400
Toronto, ON MGH 1T1
Fax: 416-973-0810

Diane Winters, General Counsel
Tel:  647-256-7459
diane.winters@justice.gc.ca

Maria Vujnovic
Tel: 647-256-7455
Maria.Vujnovic@justice.gc.ca

Lawyers for the Minister of National Revenue

AND TO:  MINISTRY OF FINANCE (ONTARIO)
Legal Services Branch
777 Bay Street, 11th Floor
Toronto, ON M5G 2CS8
Tel: 416-327-8463

Kevin O'Hara
kevin.ohara@ontario.ca



-6 -

AND TO:  ATTORNEY OF BRITISH COLUMBIA
Legal Services Branch, Revenue & Taxation
400-1675 Douglas Street
Victoria, BC V8W 9J7
Tel:  250-356-8589

Aaron Welch
aaron.welch@gov.bc.ca

AND TO: GOLDMAN, SPRING, KICHLER & SANDERS LLP
40 Sheppard Avenue West
Toronto, ON M2N 6K9
Tel:  416-225-9400

Mitchell J. Sanders
msanders@goldmanspring.com

Lawyers for CannTrust Holdings Inc.

AND TO: TORYSLLP
79 Wellington Street West, Suite 3000
Toronto, ON M5K 1N2

David Bish
Tel: 416-865-7380
dbish@torys.com

John Fabello
Tel: 416-865-8228
jfabello@torys.com

Gillian Dingle
Tel: 416-865-8229
gdingle@torys.com

Craig Gilchrist
Tel: 416-865-7629
cgilchrist@torys.com

Lawyers for Merrill Lynch Canada Inc., Jefferies Securities Inc., Credit Suisse
Securities (Canada) Inc., Canaccord Genuity Corp., Citigroup Global Markets
Canada Inc., and RBC Dominion Securities Inc.



-7 -

AND TO:  MILLER THOMSON LLP
255 Queens Avenue, Suite 2010
Toronto, ON N6A 5R8

Tony Van Klink
Tel: 519-931-3509
tvanklink@millerthomson.com

Lawyers for Bank of Montreal

AND TO:  FOGLER RUBINOFF LLP
77 King Street West, Suite 3000
Toronto, ON M5K 1G8

Vern W. DaRe
Tel: 416-941-8842
vdare@foglers.com

Lawyers for Balfour Energy Corp.

AND TO:  HENEIN HUTCHISON LLP
235 King Street East, First Floor
Toronto, ON, M5A 1J9

Marie Henein
Tel: 416-368-5000
mhenein@hhllp.ca

Scott Hutchison
Tel: 416-368-5000
shutchison@hhllp.ca

Mark Strychar-Bodnar
Tel: 416-368-5000
mstrychar.bodnar@hhllp.ca

Lauren Mills Taylor
Tel: 416-368-5000
Imillstaylor@hbhllp.ca

Lawyers for the Ad Hoc Committee of Shareholders



AND TO:

AND TO:

AND TO:

-8 -

KALLOGHLIAN MYERS LLP
250 University Avenue, Suite 200
Toronto, ON M5H 3E5

Serge Kalloghilian
Tel: 647-812-5615
serge(@kalloghlianmyers.com

Alexander Freedman
Tel: 647-812-5615
aj@kalloghlianmyers.com

Lawyers for the Ad Hoc Committee of Shareholders

A DIMITRI LASCARIS LAW
PROFESSIONAL CORPORATION
G101-360 Rue Saint-Jacques
Montreal, QC H2Y 1P5

A Dimitri Lascaris
Tel: 514-941-5991
alexander.lascaris@gmail.com

Lawyers for the Ad Hoc Committee of Shareholders

STROSBERG SASSO SUTTS LLP
1561 Ouellette Avenue
Windsor, ON N8X 1K5

Jay Strosberg
Tel: 519-561-6285
jay@strosbergco.com

David R. Wingfield
Tel: 519-561-6285
dwingfield@strosbergco.com

Justin Smith
Tel: 519-561-6285
jsmith@strosbergco.com

Lawyers for the Ad Hoc Committee of Shareholders



AND TO:

AND TO:

MORGANTI & CO., P.C.
21 St Clair Avenue East
Toronto, ON M4T 1L9

Eli Karp
Tel: 647-344-1900
ekarp@morgantico.com

Sajjad Nematollahi
Tel: 647-344-1900
snematollahi@morgantico.com

Hadi Davarinia
Tel: 647-344-1900
hdavarinia@morgantico.com

Lawyers for Renato A. Piscioneri

CRAWLEY MACKEWN BRUSH LLP
179 John Street, Suite 800
Toronto, ON M5T 1X4

Alistair Crawley
Tel: 416-217-0806
acrawley(@cmblaw.ca

Jonathan Preece
Tel: 416-217-0897

jpreece(@cmblaw.ca

Lawyers for Peter Aceto



AND TO:

AND TO:

AND TO:

-10 -

STOCKWOODS LLP
77 King Street West, Suite 4130
Toronto, ON M5K 1H1

Paul Le Vay
Tel: 416-593-2493
paullv@stockwoods.ca

Gerald Chan
Tel: 416-593-1617
geraldc@stockwoods.ca

Carlo DiCarlo
Tel: 416-593-2485
carlodc@stockwoods.ca

Lawyers for Eric Paul

GOWLING WLG (CANADA) LLP
1 First Canadian Place

100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Thomas Gertner
Tel: 416-369-4618
thomas.gertner@gowlingwlg.com

Lawyers for KIK Holdco Company Inc.
SULLIVAN MAHONEY LLP

40 Queen Street, P.O. Box 1360

St. Catharines, ON L2R 5K8

Peter Mahoney

Tel: 905-688-8490

pmahoney@sullivanmahoney.com

Lawyers for Verhoef Electric Inc.



-11 -

AND TO: MERCHANT LAW GROUP LLP
400-2710 17th Avenue S.E.
Calgary, AB T2A 0P6

Evatt Merchant
Tel: 403-225-7777
emerchant@merchantlaw.com

Chris Simoes
Tel: 403-225-7777
csimoes@merchantlaw.com

Lawyers for 1604070 Alberta Ltd. representative plaintiff in respect of 1604070
Albert Ltd. v. CannTrust Holdings Inc., et al.

AND TO: MERCHANT LAW GROUP LLP
200-10 Notre-Dame Street East
Montreal, QC H2Y 1B7

Erik Lowe
Tel: 514-248-7777
elowe@merchantlaw.com

Lawyers for Diran Avedian, representative plaintiff in respect of Diran Avedian v.
CannTrust Holdings Inc., et al.

AND TO: MERCHANT LAW GROUP LLP
304-15127 100th Avenue
Surrey, BC V3R ON9

Evatt Merchant
Tel: 604-951-0777
emerchant@merchantlaw.com

Steven Roxborough
Tel: 604-951-0777
sroxborough@merchantlaw.com

Lawyers for Jeff Dyck, representative plaintiff in respect of Jeff Dyck v. CannTrust
Holdings Inc., et al.



AND TO:

AND TO:

-12 -

BLAKES, CASSELS & GRAYDON LLP
199 Bay Street, Suite 4000
Toronto, ON M5L 1A9

Linc Rogers
Tel: 416-863-4168
linc.rogers(@blakes.com

Caitlin MclIntyre
Tel: 416-863-4174
caitlin.mcintyre@blakes.com

Lawyers for KPMG LLP

STIKEMAN ELLIOT LLP
5300 Commerce Court West
199 Bay Street

Toronto, ON MS5L 1B9

Peter Howard
Tel: 416-869-5613
phoward@stikeman.com

Ashley Taylor
Tel: 416-869-5623
ataylor@stikeman.com

Brian Pukier
Tel: 416-869-5567

bpukier@stikeman.com

Lawyers for Forum Financial Corp



AND TO:

AND TO:

AND TO:

-13 -

ROCHON GENOVA
121 Richmond Street West, Suite 900
Toronto, ON M5H 2K1

Joel P. Rochon
Tel: 416-363-1867
jrochon@rochongenova.com

Peter R. Jervis
Tel: 416-363-1867
pjervis@rochongenova.com

Douglas Worndl
Tel: 416-363-1867
dworndl@rochongenova.com

Ronald Podolny
Tel: 416-363-1867
rpodolny@rochongenova.com

Lawyers for Stephen Rosen

WEISZ FELL KOUR LLP
100 King Street West

Suite 5600

Toronto, ON M5X 1C9

Steven Weisz
Tel: 416-613-8281
sweisz@wtklaw.ca

Canadian Lawyers for US Securities Class Action Claimants

LABATON SUCHAROW LLP
140 Broadway
New York, New York 10015

James Johnson
Tel: 202-907-0859
jjohnson@labaton.com

Michael H. Rogers
Tel: 212-907-0814

mrogers@labaton.com

American Lawyers for US Securities Class Action Claimants



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

- 14 -

CHAITONS LLP
5000 Yonge Street, 10th Floor
Toronto, ON M2N 7E9

Harvey Chaiton
Tel: 416-218-1129
harvey(@chaitons.com

Lawyers for Single Dose Solutions Inc

THORNTON, GROUT & FINNIGAN LLP
100 Wellington Street West, Suite 3200
Toronto, ON M5K 1K7

Mitch Grossell
Tel: 416-315-2864
mgrossell@tgf.ca

Lawyers for Andrew Peppin

KIRKLAND ELLIS LLP
300 North LaSalle
Chicago, IL 60654

John Hartmann
Tel: 312-862-2215
jhartmann@kirkland.com

Jonathan Lahn
Tel: 312-862-2151
jlahn@kirkland.com

American Lawyers for KPMG

TRISURA GUARANTEE INSURANCE COMPANY
333 Bay Street, Suite 1610, Box 22
Toronto, ON M5H 2R2

ENTERPRISE FLEET MANAGEMENT CANADA, INC.
77 Belfield Road, Suite 100
Toronto, ON M9W 1G6

ENTERPRISE FLEET MANAGEMENT CANADA, INC.
5821 6 Street SE
Calgary, AB T2H 1M4



AND TO:

AND TO:

AND TO:

-15 -

RIGO LIFT TRUCK LIMITED
175 Courtland Avenue
Concord, ON L4K 4T2

IMPACK PACKAGING SYSTEMS INC.
445 Milner Avenue, Unit 4
Scarborough, ON M1B 2K4

BRITCO BOXX LIMITED PARTNERSHIP
21690 Smith Crescent
Langley, BC V2Y 0W6



TABLE OF CONTENTS

PART I - INTRODUCTION .....ooitiiiiiieiiiieeieeteee ettt sttt 1
PART I1 - THE FACTS ...ttt st 3
A.  The Zola Plaintiffs have been excluded from the mediation ............ccccceceeuennnee. 3
B. CannTrust’s excessive and illogical cash burn ...........cccccooeeviniinininicniencnnene. 5
C.  CannTrust’s ill-conceived relaunch ...........ccooeeiiiiiiiiinieee 6
PART I - ISSUES AND THE LAW ..ottt 8
A.  CannTrust has not acted with good faith ...........ccceeeiieiiiniiinii e, 8
B.  An extension of the stay is not appropriate in the circumstances........................ 9
PART IV - ORDER REQUESTED......cooiiiiiiiiieiieeee e 11



PART I - INTRODUCTION

1. Igor Gimelshtein and Zola Finance Holdings Ltd. (the “Zola Plaintiffs’) are both
sophisticated and significant investors in CannTrust Holdings Inc. (“CannTrust”)
who have lost most of their $37 million investment in the company as a
consequence of CannTrust’s and others’ misconduct. Their action to recover
against the alleged wrongdoers (the “Zola Action”) has been stayed under the

Companies Creditors Arrangement Act (“CCAA”) since March.

2. The Zola Plaintiffs entered the CCAA process in good faith to negotiate and give
CannTrust a reasonable period of time to resolve the claims against it. It is now
clear that the Zola Plaintiffs’ attempt to negotiate a good faith compromise to their

claims is not being reciprocated.

3. Even though they appear to be the largest shareholder participating in the CCAA
process, they have been effectively excluded from the ongoing mediation.
CannTrust refuses to negotiate with the Zola Plaintiffs and the coalition of class
action plaintiffs that is directly negotiating with the company will not allow it to

participate in their ongoing negotiations.

4. Meanwhile, CannTrust is burning through its cash on hand, much of which is the
fruit of the conduct that gave rise to the actions commenced by Zola and the other
investor plaintiffs, in pursuit of what is, at best, a questionable effort to relaunch
CannTrust’s business. CannTrust refuses to provide timely and adequate responses
to the Zola Plaintiffs legitimate inquiries into the very high cash expenditures that

are being used to not simply restart but to expand CannTrust’s operations. This is



.

particularly problematic in the present circumstances because CannTrust’s cash is
the primary asset that the Zola Plaintiffs can recover their damages from. As the
failed Sale and Investor Solicitation (“SISP”) process shows, the realizable value
of CannTrust’s other assets is suspect and CannTrust has no reasonable prospect

of being cash flow positive in the foreseeable future.

5. CannTrust has been given a reasonable period of time — close to 7 months — to
propose an acceptable compromise to the Zola Plaintiffs. It has not done so.
Instead, CannTrust has used the shelter of the CCAA stay to unilaterally
compromise the claims of the Zola Plaintiffs by wasting the assets that ought to
have formed the basis of an early settlement, which is the premise of this entire
proceeding. An extension of the stay will only result in the further wasting of

CannTrust’s cash resources to the benefit of CannTrust.

6. All of these facts are particularly problematic when there is no evidence before the
Court of any circumstance necessitating the stay of proceedings. Neither the
efforts to restart CannTrust’s business nor the mediation of the shareholder claims
require the stay. There are no judgments or security interests the enforcement of
which are being prevented by the stay. Indeed, the stay is hindering, rather than

facilitating, the resolution of the shareholder claims.

7. In these circumstances, CannTrust cannot meet its burden to establish good faith
or that the extension of the stay is appropriate in the circumstances. CannTrust and

its management should not be allowed to “bet the farm of someone else”! (the Zola

! Stelco Inc., Re, 2006 CanLII 1773 (ON SC) at para 18.
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Plaintiffs and other investors) to continue their ill-conceived relaunch and
expansion. This Court ought to exercise its discretion to refuse to extend the stay
or, alternatively, to extend the stay for a one-month period with the conditions

proposed by the Zola Plaintiffs.

PART II - THE FACTS

A.

10.

The Zola Plaintiffs have been excluded from the mediation

The Zola Plaintiffs are significant CannTrust investors who purchased 3 million
CannTrust shares for approximately $37.8 million in late September 2018 and

continue to hold the large majority of those shares.?

The Zola Plaintiffs have extensive experience expertise in the cannabis business.
Mr. Gimelshtein is the former Chief Financial Officer of a large publicly-traded
licensed producer, MedReleaf. His colleague Mr. Ouass, was a significant investor
in MedReleaf and Zola and Gimelshtein have investments in approximately 10

cannabis companies.*

In November, 2019, the Zola Plaintiffs commenced the Zola Action, which makes
claims against CannTrust, Eric Paul, Fred Litwin and others for making
misrepresentations that ultimately resulted in the Zola Plaintiffs losing most of

their CannTrust investment.*

2 The Affidavit of Igor Gimelshtein affirmed October 26, 2020 (“Gimelshtein Affidavit”) at para 10.
Respondents’ Motion Record (“Respondents’ MR”), Tab 1

3 Ibid. at para 7.

4 Ibid. at para 11.
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11. The Zola Action does not make the same claims as those of the other class action
plaintiffs. Among other things, the Zola Plaintiffs relied on numerous unique oral
communications they had with senior CannTrust officers and insiders.®> They are

differently and better positioned to advance their claims.

12. The Zola Action, along with other investors’ actions against CannTrust, was stayed
after CannTrust filed for CCA4 protection in March. CannTrust’s purported need
for the stay was clear from the outset: the Zola Plaintiffs and other injured investors
had significant meritorious claims against CannTrust and others that entitles them
to all or, substantially all, of CannTrust’s assets.® Indeed, CannTrust’s primary aim
(following the entirely unsuccessful SISP process) is the settlement of investors’

claims through mediation.’

13.  However, the mediation has not succeeded. Despite the passage of almost 7 months
since the stay was granted, CannTrust acknowledges that a resolution is not close.®
All the while (as is explained further below), CannTrust continues to deplete its
cash resources at a high rate, thereby continually and irreversibly worsening the
prospects of the Zola Plaintiffs and other investors obtaining a meaningful

recovery of their damages from CannTrust.

3 See the Statement of Claim in the Zola Action at paras 101-113, Exhibit A to the Gimelshtein Affidavit,
Respondents’ MR, Tab 1-A.

¢ Factum of the Applicants in support of the Initial Order, dated March 31, 2020 at para 27, Respondents’
MR, Tab 3.

7 Affidavit of Greg Guyatt, sworn October 21, 2020 (the “Oct. 21 Guyatt Affidavit”) at para 58, Applicant’s
Motion Record (“Applicant’s MR”) Tab 2.

8 Ibid. at para 56.
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14.  Despite the fact that the Zola Plaintiffs have both the largest damage claim and
largest shareholding of those seeking to participate in the mediation, they have
been largely excluded from it. CannTrust has refused to negotiate with the Zola
Plaintiffs and has provided only slow and inadequate responses from the company
on questions crucial to the current mediation process regarding the purpose and

scale of CannTrust’s expenditures during the stay.’

15.  Inaddition, the coalition of class action plaintiffs (whose individual losses are not
nearly as large as those of the Zola Plaintiffs) has chosen to exclude the Zola
Plaintiff from any ongoing discussions, even as the mediator has ceased providing
the Zola Plaintiffs with any details about offers exchanged in any mediation
sessions. !* At this point, the Zola Plaintiffs’ role is limited to receiving cursory

updates on the state of the negotiations, which have no apparent sign of resolution.

B. CannTrust’s excessive and illogical cash burn

16.  Before CannTrust’s illegal conduct became public in July 2019 and its operations
were subsequently shut down, it had approximately $250 million in cash.!! Since
then, CannTrust has attempted to re-launch and expand its business during the
CCAA stay, using the cash it obtained through its misconduct. It has burnt through

that cash astonishingly quickly:

® Gimelshtein Affidavit at para 16. Respondents’ MR Tab 1.

10 Ibid. at paras 21-22.

' This number is based on CannTrust’s first quarter 2019 financial statement plus money the company
raised in the public offering closing on or around May 6, 2019.



December 31, 2019: $175 million 2
March 31, 2020: $134.7 million *
November 1, 2020 (projected): $82.1 million '
17.  Inthe circumstances, CannTrust’s spending is unusually high and unjustified. The

Zola Plaintiffs have used their expertise in the cannabis space to analyze
CannTrust’s spending. Their conclusion is troubling: CannTrust is improperly
“using its significant cash on hand ... not only to maintain its operations but to
expand them, although even that decision is not a sufficient explanation for the

amount of cash being consumed.” !°

18. These concerns have been repeatedly raised with CannTrust and the Monitor and

only untimely and inadequate cursory replies have been received in response. '°

C. CannTrust’s ill-conceived relaunch

19. CannTrust is using money it raised from investors through its misconduct to fund
its re-launch. However, its chances of successfully doing so and achieving

profitability appear slim.

12 Affidavit of Greg Guyatt, sworn March 31, 2020 at para 121(a), Respondents’ MR Tab 2.
13" Ibid. at para 175.

14 Third Report of the Monitor dated June 29, 2020 at para 43. Respondents’ MR Tab 4.

15 Gimelshtein Affidavit at para 15. Respondents’ MR Tab 1.

16 Ibid. at para 16.
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21.

22.
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There has been a significant decline in the prospects of the cannabis industry since
June 2019. The market capitalization of licensed producers has declined
precipitously with the average share price of CannTrust’s competitors has
decreased by more than 72% since July 5, 2019 '7 Licensed producers are having
difficulty attracting new capital to fund operations, as is evidenced by the failure
of CannTrust’s SISP. There is far more cannabis being supplied than there is
demand and cannabis prices have declined.'® CannTrust has not provided a

forecast for achieving profitability and its revenues are paltry. '’

CannTrust faces even greater hurdles than other licensed producers in this difficult
operating environment. CannTrust is currently only selling in bulk (i.e. to other
licensed producers) and, predictably given the lower overall margin on bulk sales

and oversupply in the industry, the pricing on those sales is low.

CannTrust has not disclosed a plan to enter the retail market.?® In fact, CannTrust
has not disclosed any agreement with, or even an attempt to reach an agreement
with, the Ontario Cannabis Store or anyone else to do so. It would be extremely
difficult for CannTrust to operate profitably in the retail market and nearly

impossible to operate profitably on bulk sales. 2!

17 Ibid. at para 17.

18 Ibid.

19 Third Report of the Monitor dated June 29, 2020 at para 43.
20 Guyatt Affidavit at para 21, Applicant’s MR Tab 2.
21 Gimelshtein Affidavit at para 18. Respondents’ MR Tab 1.



PART III - ISSUES AND THE LAW

A.

23.

24.

25.

CannTrust has not acted with good faith

CannTrust must satisfy this Court that it is acting with good faith to obtain an
extension of the stay.?? This requires CannTrust to prove that it is acting
“candidly, honestly, forth-rightly and reasonably” with other stakeholders,

including the Zola Plaintiffs, in the mediation process.?*

CannTrust has not met its good faith obligation in its dealings with the Zola
Plaintiffs or in these CCAA proceedings generally. Indeed, CannTrust’s refusal to
engage with the Zola Plaintiffs — the largest party to seek to participate in the
mediation — and instead seek an agreement with others (presumably with the
intention of imposing that deal on the Zola Plaintiffs), if successful, cannot

possibly be considered good faith.

CannTrust has not been forthright with the Zola Plaintiffs. As detailed above,
despite the Zola Plaintiffs legitimate concerns with the extent and nature of
CannTrust’s cash burn — the availability of which is crucial for CannTrust to
satisfy its debt to investors — CannTrust has only provided an untimely and a
wholly inadequate cursory response to the Zola Plaintiff’s detailed inquiries. The
result is that the Zola Plaintiffs and other investors cannot know if CannTrust’s

previous or future planned expenses are appropriate.

22 Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36, s. 11.02(3)(a).
23 Jannis Sarra, “La bonne foi est une considération de base — Requiring Nothing Less than Good Faith in
Insolvency Law Proceedings”, 2014 ANNREVINSOLV 6 at p. 13,



26.

27.

28.

-9.

An extension of the stay is not appropriate in the circumstances

CannTrust must also satisfy the Court “that circumstances exist that make the order
appropriate”. ** Appropriateness is assessed “by inquiring whether the order sought
advances the policy objectives underlying the CCAA4.”% While the “the CCAA
generally prioritizes ‘avoiding the social and economic losses resulting from

26 the “CCAA is fundamentally insolvency

liquidation of an insolvent company
legislation, and thus it also ‘has the simultaneous objectives of maximizing creditor
recovery, preservation of going-concern value where possible, preservation of jobs
and communities affected by the firm's financial distress ... and enhancement of

the credit system generally’”.?’

Preventing the Zola Plaintiffs and other Plaintiffs from pursuing recovery in the
courts while CannTrust’s cash resources are being depleted, especially where that
cash is being spent on items that cannot reasonably be expected to generate a
positive return, is contrary to creditor recovery maximization. At its current
trajectory, the Zola Plaintiffs’ and other investors will only be able to recovery
pennies on the dollar from CannTrust, even though the company entered into the

CCAA process with over $138 million in cash.

All the while, CannTrust has been free to pursue its ill-advised restructuring

without any input from its creditors. Effectively, by ignoring the Zola Plaintiffs

24 Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36, s. 11.02(3)(b).
25 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at para 50 quoting from Ted Leroy

Trucking [Century Services] Ltd, Re, 2010 SCC 60 at para 70.

26 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at para 41.

27 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at para 42.




-10 -

while aggressively restructuring, CannTrust has subverted the purpose of the
CCAA to promote compromises between creditors and debtors and instead is going

to seek to unilaterally impose a compromise on the Zola Plaintiffs. 2

29.  Rather than facilitating the resolution of the claims advanced, the stay currently
gives CannTrust all the leverage in any negotiations. As long as the stay persists,
CannTrust has no incentive to make any real effort to resolve these claims. It can
continue to pursue the restructuring, primarily for the benefit of its management,
knowing that by the time it ever has to “face the music” in the litigation, there will
only be pennies left to recover. In these circumstances, the stay is a disincentive

to the resolution of these claims.

30. The stay also does not preserve the status quo between the different creditors.
CannTrust has chosen to prioritize its negotiations with class action plaintiffs,
whose claims overlap only in part with those of Zola, given the extent of oral
misrepresentations made exclusively to Zola by CannTrust’s officers and
directors. Meanwhile the Zola Plaintiffs claims have stagnated as they are unable

to pursue them through either negotiations or litigation.

31. In addition, the duration of CannTrust’s requested stay extension is unreasonable.
The reasonableness of the time to reach a compromise is context specific and,

where a debtor’s assets are wasting, that time period is necessarily shorter or it will

28 Cliffs Over Maple Bay Investments Ltd. v Fisgard Capital Corp., 2008 BCCA 327 at para 38: “What the
Debtor Company was endeavouring to accomplish in this case was to freeze the rights of all of its creditors
while it undertook its restructuring plan without giving the creditors an opportunity to vote on the plan. The
CCAA was not intended, in my view, to accommodate a non-consensual stay of creditors' rights while a
debtor company attempts to carry out a restructuring plan that does not involve an arrangement or
compromise upon which the creditors may vote.”
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wholly subvert the aim of creditor recovery.? Here, CannTrust’s cash resources
are what creditors are entitled to and that resource is wasting, declining from $250
million in June 2019 to $82.1 million. Any further extension and continued cash

burn is unreasonable in these circumstances.

32.  In any event, there is simply no immediate risk of liquidation or bankruptcy
proceedings causing social or economic loss of the type that the CCAA4 aims to
protect against if the stay is lifted. There will be no immediate move to enforce
judgment on all CannTrust’s resources by the Zola Plaintiffs or other investors

because no judgment has yet been obtained against CannTrust.

33. Moreover, CannTrust has relaunched its business. Its licenses have been
reinstated. It is selling cannabis. If that business is unable to survive on its own as
a profitable going concern after the lift of the stay at this stage, then all the stay is
doing is temporarily delaying inevitable economic and social loss. What a
continuation of the stay guarantees is greater economic losses for the Zola
Plaintiffs as a consequence of CannTrust’s continued wasting of its cash resources

and the Court imposed delay in the Zola Plaintiffs ability to access those resources.

PART IV - ORDER REQUESTED

34. The Zola Plaintiffs respectively request that CannTrust’s motion to extend the stay

be dismissed or, alternatively, that the stay be extended for a period of one month

2 Shire International Real Estate Investments Ltd., Re, 2010 ABQB 84 at para 9: “Having regard to the
objectives of the CCA4, the large number of unsecured investors is, or more properly, was an appropriate
consideration in granting CCAA protection. However, that cannot trump the interests of secured creditors
when the facts show that continuing CCAA4 proceedings is putting their security at risk. That is so particularly
in circumstances where there is a strong likelihood that continuing CCAA proceedings will do nothing to
enhance the value of the properties and thereby increase the potential for return to the investors.”
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with directions that CannTrust address the Zola Plaintiffs’ cash flow concerns and

mediate directly with the Zola Plaintiffs in good faith.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26 day of October, 2020

e L

Siskinds LLP and Wright Henry LLP

Lawyers for the Respondents
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