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INTRODUCTION

1. Ernst & Young Inc. (“EYI”) was appointed Receiver (the “Receiver”) of Genco Holdings Ltd.’s

right, title and interest in 12 individual commercial condominium units located at 634 – 6th

Avenue SW, Calgary, Alberta, and any personal property related to it (the “634 Units”), pursuant

to an Order (the “HSBC Receivership Order”) dated March 22, 2019 (the “HSBC Receivership

Date”).

2. The HSBC Receivership Order authorized the Receiver, among other things, to take possession

and control of the 634 Units, to receive, protect and maintain control of the 634 Units, and to

market and solicit offers to purchase the 634 Units.

3. The HSBC Receivership Order also authorized the Receiver to sell, convey, transfer, lease or

assign the 634 Units or any parts thereof out of the ordinary course of business, subject to

approval by this Honourable Court for any transaction exceeding $100,000, or the aggregate of

multiple transactions exceeding $1.0 million.

4. The purpose of this Seventh Report of the Receiver (the “Seventh Report”) is to provide this

Honourable Court with the Receiver’s comments on:

a) The agreement of purchase and sale (the “PSA”) between the Receiver and Jae H. Shim

Professional Corporation (the “Purchaser”) for the sale of certain of the 634 Units (the “634

Transaction”), and the Receiver’s request for approval of the 634 Transaction;

b) The Receiver’s proposed scheme of distribution of net sale proceeds (the “634

Distribution”) and request for approval thereof; and

c) The Receiver’s recommendations.

BACKGROUND

5. Genco Holdings Ltd. (“Genco Holdings”) is a corporation incorporated pursuant to the laws of

the Province of Alberta with registered offices in Calgary, Alberta. Genco Holdings is in the

business of real estate development and sales/leasing.
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Receivership Application

6. As at the HSBC Receivership Date, the aggregate indebtedness owed to HSBC Bank Canada

(“HSBC”) by Genco Holdings, the primary secured creditor respecting the 634 Units, totalled

approximately $8.6 million.

7. HSBC applied to this Honourable Court for an Order appointing EYI as receiver and manager, to

exercise the powers and duties pursuant to section 243(1) of the Bankruptcy and Insolvency Act,

R.S.C. 1985, c. B-3 and section 13(2) of the Judicature Act, R.S.A. 2000 c. J-2, of Genco

Holdings’ right, title and interest in the 634 Units.

8. As at the HSBC Receivership Date, HSBC also held a first-ranking security interest in certain real

property owned by Genco Holdings and referred to as the 160 Acres Lands (as defined in the

HSBC Receivership Order). The 160 Acres Lands are not subject to the HSBC Receivership Order.

9. Subsequent to the HSBC Receivership Date, HSBC entered into an agreement (the “Assignment

Agreement”) with HMT Holdings Inc., which held a security interest in the 160 Acres Lands

subordinate to the first-ranking charge of HSBC. Pursuant to the Assignment Agreement, HSBC

assigned all security it had registered against the 160 Acres Lands, including HSBC’s first-

ranking mortgage, to HMT Holdings Inc. for cash proceeds of $3.35 million. The Assignment

Agreement was approved by this Court pursuant to an Order dated August 20, 2019.

10. As at the date of this Seventh Report, the total indebtedness owing to HSBC by Genco Holdings

is approximately $7.8 million, including borrowings of $1.725 million advanced by HSBC to the

Receiver under the Receiver’s Borrowings Charge.

11. Additional information on Genco is available on the Receiver’s website at www.ey.com/ca/genco.

TERMS OF REFERENCE AND DISCLAIMER

12. In preparing this Seventh Report, the Receiver has relied upon unaudited financial information,

Genco Holdings’ records, and discussions with management of Genco Holdings. The Receiver has

not performed an audit, review or other verification of such information.

13. Capitalized terms not otherwise defined in this Seventh Report are as defined in the HSBC

Receivership Order, or the First through Sixth Reports of the Receiver.

14. All references to dollars are in Canadian currency unless otherwise noted.
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634 UNITS - MARKETING ACTIVITIES TO DATE

15. Over the past 19 months, the Receiver has undertaken extensive efforts to sell the 634 Units,

as described below.

16. Following the HSBC Receivership Date, the Receiver commenced a 6-month formal sales process

(the “Sales Process”) led by Cushman & Wakefield ULC (“C&W”), as real estate broker. The

activities undertaken in the Sales Process included the following:

a) Following an extensive request for proposals from real estate brokers process to act as the

Receiver’s selling agent in the Sales Process and consultation with HSBC, the Receiver and

C&W entered into an exclusive listing agreement effective June 4, 2019 (the “C&W ELA”);

b) The Receiver, in consultation with HSBC and C&W, listed the 634 Units individually and

interested parties were also given the option to submit an en bloc offer for the purchase of

all of the 634 Units;

c) C&W prepared a non-confidential teaser letter (the “Teaser Letter”) describing the

opportunity to acquire the 634 Units and inviting recipients of the Teaser Letter to express

their interest, and a non-disclosure agreement (“NDA”). On June 12, 2019, C&W sent an

electronic email communication (the “E-Blast”) to its proprietary list of 4,700 investors and

other interested parties. The E-Blast contained the Teaser Letter and NDA, and on June 25,

2019, C&W resent the E-Blast to approximately 2,200 recipients who did not view the

original E-Blast;

d) Between June 27 and July 5, 2019, C&W advertised the sale of the 634 Units in print and

online in the Calgary Herald; on June 27, 2019, a press release was issued in Canada

Newswire describing the opportunity. The 634 Units were also advertised in the July 2019

issue of Western Investor;

e) On July 1, 2019, C&W sent a print advertisement to approximately 1,600 recipients. On

July 3, 2019, C&W sent the E-Blast to its commercial brokerage list, which includes other

third party, local brokerages. On July 4, 2019, the E-Blast was sent by C&W to a refined list

of approximately 1,600 recipients;

f) Despite these marketing efforts, since the HSBC Receivership Date, the Receiver has

received minimal interest in a sale of any or all of the 634 Units. On November 30, 2019,

the term of the C&W ELA expired;

g) In late-November 2019, the Receiver issued a revised request for proposal (the “Revised

RFP”) to certain brokers that received and responded to the original request for proposals
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sent by the Receiver, including C&W. The Revised RFP requested proposals from commercial

real estate brokers to act as the second selling agent (the “Second Selling Agent”) for the

634 Units. The deadline for brokers to submit a proposal to act as the Second Selling Agent

was 12:00 P.M. (Calgary time) on December 6, 2019; and

h) The Receiver received two proposals from brokers in response to the Revised RFP. After

reviewing and discussing the proposals in consultation with HSBC, the Receiver elected to

not retain a Second Selling Agent to market the 634 Units.

17. Since the HSBC Receivership Date, the Receiver has also consulted with the second-ranking

secured creditor of the 634 Units, Bancorp Financial Services Inc. (“Bancorp”), with respect to

the Sales Process, alternative transaction structures and identifying potential purchasers.

18. On June 29, 2020, the Receiver received an unsolicited letter of intent (the “Unsolicited LOI”)

to purchase the 634 Units from the former principal of Genco Holdings (the “Former Principal”).

The Unsolicited LOI provided for a nominal purchase price and was therefore not pursued by the

Receiver.

19. Since December 2019, the Receiver has actively worked to identify an alternative transaction to

monetize the 634 Units. These efforts included approaching high net worth individuals,

developers and asset managers to request proposals to purchase the 634 Units or explore

alternative ownership structures whereby a developer commits capital and management services

to the 634 Units.

20. One party that the Receiver approached submitted a non-binding term sheet on June 23, 2020

(the “Non-Binding Term Sheet”), wherein it proposed to loan the Receiver borrowings, for

purposes of allowing additional time for the Calgary’s commercial real estate market to recover

and potentially develop one or more of the 634 Units for lease to third parties.

21. The Receiver, in consultation with HSBC, concluded that none of the alternative transactions

considered, including the Non-Binding Term Sheet, provided certainty of a transaction for the

sale of the 634 Units.

Ritchie Bros. Auction Agreement

22. Due to the failure to identify an acceptable sales transaction and costs associated with continuing

to hold the 634 Units, the Receiver, in consultation with HSBC, determined that an unreserved

auction involving the 634 Units will provide the highest level of certainty to consummate a

transaction.
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23. As described more fully in the Sixth Report of the Receiver dated September 16, 2020, the

Receiver and Ritchie Bros entered into an auction agreement dated September 16, 2020 (the

“Auction Agreement”). The Auction Agreement was approved by this Honourable Court

pursuant to an Order dated September 21, 2020.

24. Pursuant to the Auction Agreement, the 634 Units will be auctioned online without a reserve

price on December 8, 2020 (the “Auction Sale Process”). An unreserved public auction is

required to attract the greatest pool of potential buyers and increases certainty of a transaction.

25. Ritchie Bros is entitled to a commission equal to 7% of the gross sale proceeds received from the

Auction Sale Process, in addition to a reimbursement of $50,000 towards costs incurred in

marketing the 634 Units (total costs of approximately $100,000).

634 TRANSACTION

26. Following entering into the Auction Agreement, the Receiver was approached by the Purchaser

through a broker, CMN Calgary Inc. (“Colliers”), who expressed an interest in acquiring three of

the twelve 634 Units (the “Sale Units”) in advance of the Auction Sale Process.

27. The Purchaser performed due diligence and submitted an offer to the Receiver in the form of a

PSA, subject only to approval of this Honourable Court, to purchase the Sale Units. The PSA was

accompanied by a deposit of 10% of the purchase price.

28. The Receiver is of the opinion that the purchase price proposed by the Purchaser is at market,

as further described in the Confidential Report (as defined below), and provides certainty of

transaction (which is not guaranteed under the Auction Sale Process, given it is an unreserved

auction).

29. The Sale Units were subject to the Auction Agreement. Therefore, the Receiver and Ritchie Bros.

mutually agreed to remove the Sale Units from the Auction Sale Process, provided that Ritchie

Bros. would be paid a commission with respect to the Sale Units (the “Amendment to the Auction

Agreement”), and the Receiver entered into the PSA on November 5, 2020.

30. Key terms of the PSA are as follows:

a) Provides for the purchase of three of the twelve 634 Units. The nine remaining 634 Units

will still be sold via the Auction Sale Process;

b) The Purchaser provided a deposit equal to 10% of the purchase price;
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c) The purchase price is to be satisfied in cash (i.e. the 634 Transaction is not subject to

financing);

d) The 634 Transaction is subject to the approval of this Honourable Court;

e) The 634 Transaction is scheduled to close (the “Closing Date”) on the later of:

i. December 4, 2020; or

ii. Two business days following the date upon which all conditions under the PSA have

been satisfied, provided the Closing Date shall not be later than December 31, 2020.

31. Ritchie Bros. will be paid its commission in accordance with the Auction Agreement and $12,500

of its marketing costs from the purchase price upon closing of the 634 Units. Pursuant to the

Auction Agreement, Ritchie Bros. is to be reimbursed $50,000 of the $100,000 of advertising

costs it is required to incur marketing the 634 Units, and $12,500 represents the pro-rata

reimbursable advertising costs associated with the Sale Units.

32. Colliers will also be paid a commission respecting the sale of the Sale Units under the PSA as

disclosed in the Confidential Report (as defined below).

33. In the Receiver’s view, the details of the 634 Transaction and the purchase price set out in the

PSA constitutes commercially sensitive information, which could negatively impact the Auction

Sale Process if made public. The Receiver believes this information should remain confidential

until closing of Auction Sale Process, in order to preserve the integrity of the Auction Sale

Process (and any further sales process that may be required), in the event the 634 Transaction

doesn’t close.

34. A copy of the PSA, with the purchase price and deposit amount redacted, is attached to this

Seventh Report as Appendix ‘A’.

35. The Receiver will issue a confidential report to this Seventh Report (the “Confidential Report”),

which will contain an unredacted version of the PSA for this Honourable Court, and the Receiver

will seek to have the Confidential Report sealed.

RECEIVER’S COMMENTS ON THE 634 TRANSACTION

36. The Receiver believes the approval of the 634 Transaction is in the best interest of all

stakeholders for the following reasons:

a) The purchase price provided in the PSA is considered by the Receiver to be at market, as

described in further detail in the Confidential Report;
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b) There was a broad marketing of the 634 Units, both during and subsequent to the Sale

Process, including alternative marketing efforts directed at high net worth individuals and

strategic buyers; in addition, the 634 Units were marketed by Avison Young, a leading

Canadian commercial real estate brokerage, prior to the HSBC Receivership Date;

c) The PSA was negotiated between the parties at arm’s length, in good faith, and is

commercially reasonable;

d) The 634 Transaction will provide sufficient proceeds to fully settle condo fee arrears and

outstanding property taxes owing on the Sale Units. Sale proceeds from the 634 Transaction

will also be sufficient to settle condo fee arrears and property taxes owing on the remaining

nine 634 Units subject to the Auction Sale Process;

e) The 634 Transaction will provide sufficient proceeds to settle fees and costs owing to the

Receiver and the Receiver’s legal counsel. The Receiver and the Receiver’s legal counsel

have not been paid to date in these receivership proceedings and have unpaid bills totaling

$183,800, as at the date of this Seventh Report;

f) The Receiver believes the consideration in the PSA is commercially reasonable, in the best

interest of Genco Holdings’ creditors and other stakeholders and will maximize the available

recovery to creditors, in the circumstances;

g) The 634 Transaction is supported by HSBC, the first-ranking secured creditor of the 634

Units. HSBC is owed $7.8 million from Genco Holdings, including $1.725 million that it has

advanced to the Receiver under the Receiver’s Borrowings Charge, during these

receivership proceedings. The Receiver obtained an independent review from its legal

counsel indicating that, subject to the customary assumptions and qualifications, the

security granted by Genco Holdings to HSBC constitutes valid and enforceable security over

the 634 Units; furthermore, the Receiver has been advised by its legal counsel that, based

upon searches conducted at the Alberta Personal Property Registry and at the Land Titles

Office, it appears that HSBC holds a first charge security interest against the 634 Units; and

h) The Receiver considers the closing risk associated with the 634 Transaction to be minimal,

as the 634 Transaction is subject only to Court approval and the Purchaser provided a non-

refundable deposit equal to 10% of the purchase price.

37. The Receiver is recommending this Honourable Court approve the 634 Transaction, on the basis

that the Receiver has undertaken significant traditional and alternative marketing efforts without

identifying a transaction involving the 634 Units, and that the terms of the PSA are commercially

reasonable and provide for a purchase price that is at market.
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38. In the Receiver’s view, the 634 Transaction provides certainty of a transaction and sufficient sale

proceeds to fully repay condo fee arrears and property taxes, not only on the Sale Units, but on

the 634 Units in aggregate, and all outstanding professional fees, in the event the Auction Sale

Process doesn’t yield sufficient cash proceeds to settle such costs.

39. Condo fee arrears and property taxes form priority charges against the 634 Units, including the

Sale Units, and must be settled in full to consummate a transaction and transfer title respecting

the 634 Units (and the Sale Units) to any buyer(s).

DISTRIBUTION OF NET SALE PROCEEDS

40. Should this Honourable Court approve the 634 Transaction, the Receiver requests approval from

this Court to distribute the sale proceeds as follows:

a) First, approximately $30,600 to settle condo fee arrears owing on the Sale Units,

representing condo fee arrears of $26,400 as at the date of this Seventh Report and

forecasted condo fees that will accrue up to the Closing Date;

b) Second, approximately $57,800 to the City of Calgary, in settlement of 2020 property taxes

and penalties thereon, in respect of the Sale Units;

c) Third, to Ritchie Bros in respect of its commission pursuant to the Auction Agreement and

partial reimbursement of marketing costs incurred;

d) Fourth, to Colliers, in respect of its commission as described in the Confidential Report;

e) Fifth, approximately $183,800 to settle the outstanding fees and costs of the Receiver and

the Receiver’s legal counsel; and

f) Sixth, the remaining balance to the Receiver, to be held in trust pending completion of the

Auction Sale Process,

(collectively, the “634 Distribution”).

RECEIVER’S RECOMMENDATIONS

41. The Receiver respectfully requests that this Honourable Court:

a) Approve the Receiver’s actions and activities as set out in this Seventh Report and the

Confidential Report, including, but not limited to:

i. approving the sale and vesting of Genco Holdings’ interest in the Sale Units to

the Purchaser, pursuant to the PSA;
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ii. approving the Amendment to the Auction Agreement; and

iii. approving the 634 Distribution; and

b) Grant an Order sealing the Confidential Report on the Court file.

Dated at Calgary, Alberta, this 10th day of November, 2020.

ERNST & YOUNG INC.
in its capacity as
Receiver of the 634 Units

  
  

Peter Chisholm, CPA, CA, CIRP, LIT Dylan Holwell, CPA
Senior Vice President Manager










































































































