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SUPPLEMENTARY ENDORSEMENT 

[1] This Supplementary Endorsement to the Endorsement of February 12, 2021, addresses a 

challenge to the Sealing Order granted in the Initial Order of February 1, 2021. The Sealing Order 

covers Confidential Exhibits “EEE” and “FFF” (the “Exhibits”) to the affidavit of Dr. Robert 

Haché, sworn January 30, 2021 (the “Haché Affidavit”). 

[2] “EEE” is a letter from the Ministry of Colleges and Universities (the “Ministry”) to 

Laurentian University (“LU”) dated January 21, 2021. “FFF” is a letter from LU to the Ministry 

dated January 25, 2021. 

[3] LU contends that the Exhibits contain information with respect to LU and certain of its 

stakeholders, including various rights or positions that stakeholders or LU may take either inside 

or outside of these CCAA proceedings, the disclosure of which could jeopardize LU’s efforts to 

restructure. 

[4] Counsel to LU submits that the salutary effects of the Sealing Order far outweigh the 

deleterious effects of not disclosing the correspondence between LU and the Ministry. 

[5] The position of LU is supported by the Monitor.  The Monitor is fully aware of the state of 

negotiations, not only as between LU and the Ministry, but also between LU and various 

stakeholders, including the Laurentian University Faculty Association (“LUFA”). 
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[6] Submissions in opposition to the Sealing Order were made by counsel on behalf of LUFA, 

the Ontario Confederation of University Faculty Associations (“OCUFA”), the Northern Ontario 

School of Medicine and Laurentian University Staff Union. 

[7] The essence of the submissions in opposition to the Sealing Order was to the effect that 

there was no evidence that would suggest that the Sealing Order is necessary to protect a valid 

commercial interest.  Therefore, there was no evidentiary basis on which to grant the Sealing 

Order. 

[8] Mr. Gold, on behalf of OCUFA, took the position that the Sealing Order is not justified 

and is speculative in nature and it would be a dangerous precedent to seal the documents, just on 

the basis that they are not helpful to LU’s position. 

[9] It is necessary to take into account that the position of the Ministry in these proceedings, if 

any, is unknown. 

[10] However, it is clear that Dr. Alan Harrison has been appointed as Special Advisor by the 

Ministry.  His mandate is to provide advice and recommendations to the Ministry with respect to 

the current financial state of LU and its path to return to financial sustainability. 

[11] It is also clear that the Honourable Justice Sean Dunphy is the Court-Appointed Mediator 

in these proceedings and a critical aspect of the mediation is the relationship between LU and its 

stakeholders, including LUFA. 

[12] Section 137(2) of the Courts of Justice Act, R.S.O. 1990, c. C.43, provides the court with 

the discretion to order that any document filed in a civil proceeding be treated as confidential, 

sealed and not form part of the public record. 

[13] In Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522 (S.C.C.), 

Iacobucci, J. set out that a Sealing Order should only be granted when: 

(a) such an order is necessary in order to prevent serious risk to an important 

interest, including a commercial interest, in the context of litigation because 

reasonable alternative measures will not prevent the risk; and 

(b) the salutary effects of the confidentiality order, including the effects on the right 

of civil litigants to a fair trial, outweigh its deleterious effects, including the 

effects on the right to free expression, which in this context includes the public 

interest in open and accessible court proceedings. 

[14] The Supreme Court identified three important elements subsumed under the first branch of 

the above test.  First, the risk in question must be real and substantial, in that the risk is well 

grounded in evidence and imposes a serious threat to the commercial interest in question. Second, 

a “commercial” interest must be an interest that goes beyond harm to the private commercial 

interests of a person or business.  To qualify as an “important commercial interest”, the interest 

must be one that can be expressed in terms of a public interest in confidentiality.  Third, the phrase 
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“reasonable alternative measures” requires the court to consider not only whether reasonable 

alternatives to a confidentiality order are available, but also to restrict the order as much as is 

reasonably possible while preserving the commercial interest in question. 

[15] The evidence of Dr. Haché can be summarized as follows: 

(i) LU is insolvent;  

(ii) LU has been completely transparent with the Ministry regarding the 

financial challenges it faces, has provided details to the Ministry regarding 

its financial situation and the outcome if the efforts undertaken by LU to 

resolve its concerns cannot achieve the required results; 

(iii) LU has highlighted the benefits that it provides to the community of 

Northern Ontario and the costs and risks associated with attempting an 

informal restructuring outside of a proceeding and the costs and risks 

associated with the potential CCAA restructuring; 

(iv) in the days and weeks leading up to this CCAA application, LU has been in 

frequent communication with the Ministry, members of the Treasury Board 

and senior staff members at the Ministry of Finance; 

(v) LU has been in continuous dialogue with the Ministry and intends to 

continue this dialogue throughout the CCAA proceedings. 

[16] Dr. Haché has not been cross-examined, although a number of parties at the comeback 

hearing reserved rights to cross-examine him at some point in the future. 

[17] I have reviewed the Exhibits in detail.  

[18] Firstly, the evidence as contained in the Haché Affidavit outlines that there has been 

continuous communication between LU and the Ministry with respect to the financial crisis 

currently facing LU.  As such, the Ministry is well aware that a real-time solution to the crisis must 

be found if LU is to survive and continue operations beyond the current academic year. The crisis 

is real and immediate.  The role, if any, that the Ministry will play is at this moment uncertain.  

[19] In my view, the disclosure of the Exhibits, at this time, could be detrimental to any potential 

restructuring of LU.  As such, the risk in disclosing the Exhibits is real and substantial and imposes 

a serious risk to the future viability of LU.  I also note that it is speculative to conclude that the 

Exhibits contain information that is not helpful to LU’s position.  

[20] Secondly, it seems to me that the “commercial” interest related to the Exhibits transcends 

the direct commercial interests of LU.  It involves the entire LU community, including the faculty, 

students, employees, third-party suppliers, and the City of Greater Sudbury and the surrounding 

area.  It is of paramount importance to all of these groups that all efforts to restructure LU be 

explored.  In order to do so, it is necessary to maintain the confidentiality of the Exhibits.  The 
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disclosure of the Exhibits, at this time, could undermine the restructuring efforts being undertaken 

by LU. 

[21] Thirdly, I am required to consider whether there are any reasonable alternatives to a 

confidentiality order affecting the Exhibits.  At this time the stakeholders are involved in a 

mediation being conducted by Justice Dunphy.  It could very well be that negotiations are at a 

sensitive stage or will shortly be at a sensitive stage.  In my view, it would not be appropriate, at 

this time, to implement any alternative to a confidentiality order, as to do so could negatively 

impact the mediation efforts being conducted by Justice Dunphy. 

[22] At this stage of the proceedings, I am satisfied that it is in the interests of all stakeholders 

that the Mediator be provided with an adequate opportunity to consult with the various 

stakeholders in order to ascertain whether or not common ground can be found on which to 

formulate a restructuring of LU. 

[23] I am satisfied that the first branch of the test has been met.  

[24] I am also satisfied, based on the evidence, that the salutary effects of the Sealing Order 

outweigh its deleterious effects, which in this context, includes the public interest in accessing the 

Exhibits.  Thus, the second branch of the test is satisfied.  

Disposition 

[25] Accordingly, I conclude that LU has satisfied the test set forth in Sierra Club and that it is 

necessary to maintain the confidentiality of the Exhibits and the existing provision in the Amended 

and Restated Order providing for the sealing of the Exhibits. 
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