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Notice of Motion 
 
 

The Applicant, University of Sudbury (“USudbury”) will make a motion 

pursuant to section 32(2) of the Companies Creditors Arrangement Act, to 

a judge presiding over the Commercial List, on a date to be scheduled by 

the Commercial List Office at Toronto, Ontario. 

 

PROPOSED METHOD OF HEARING: The motion is to be heard by 

videoconference or orally. 

 

THE MOTION IS FOR: 
 
1. An Order that the following agreements, described in the Notice by 

Laurentian University of Sudbury (“Laurentian”) to Disclaim or 

Resiliate an Agreement dated April 1, 2021 directed to USudbury 

(the “Proposed Disclaimer”) are not to be disclaimed or resiliated 

under section 32 of the Companies’ Creditors Arrangement Act 

(“CCAA”):  

 

a) Federation Agreement between Laurentian and USudbury 

dated September 10, 1960, as same may have been 
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amended from time to time (the “Federation Agreement”); 
and 

 

b) Financial Distribution Notice between Laurentian and 

USudbury dated May 1, 2019, amending the Proposed Grant 

Distribution and Services Fees agreement between 

Laurentian, USudbury, Thorneloe University, and Huntington 

University dated November 10, 1993 (the “Financial 
Distribution Notice”) (the Federation Agreement and the 

Financial Distribution Notice, collectively, the “Agreements”). 

 

2. Its costs of this motion; and 

 
3. Such other and further relief as counsel may advise and this 

Honourable Court may deem just. 

 

THE GROUNDS FOR THE MOTION ARE: 
 

4. Sections 18.6 (good faith) and 32 (disclaimer or resiliation of 

agreements) of the CCAA and the inherent and equitable 

jurisdiction of this Honourable Court; 

 
5. As more fully described below: 

 

a) the Proposed Disclaimer will likely cause significant financial 

hardship to USudbury; 

 

b) Laurentian is not acting in good faith in connection with the 

Proposed Disclaimer or the Agreements; and 

 

c) The Proposed Disclaimer will not enhance the prospects of a 

viable compromise being made by Laurentian. 
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6. USudbury was founded as Collège du Sacré-Coeur in 1913. On 

April 20, 1914, the Ontario legislature adopted the Charte du 

Collège du Sacré-Coeur. In 1957, the Collège du Sacré-Coeur 

changed its name to University of Sudbury1. 

 

 

7. Laurentian was incorporated in 1960. It is a non-share capital 

corporation created by An Act to Incorporate Laurentian University 

of Sudbury S.O. 1960, c. 151 C. 154, operating as a publicly 

funded, bilingual university in Sudbury, Ontario. It is a registered 

charity under the Income Tax Act. 

 

8. Laurentian owes its existence to USudbury. In 1960, USudbury, 

along with others, petitioned the Ontario government to establish 

Laurentian as a non-denominational, bilingual university to serve 

the Sudbury community.  

 

9. From inception, Laurentian’s incorporating statute contemplates 

that it would enter into federation agreements with other 

universities.   

 

10. In 1960, the year it was incorporated, Laurentian entered into the 

Federation Agreement with Sudbury. The Federation Agreement 

includes the declarations of Laurentian and USudbury that they 

each: 

 

 
1 An Act to Incorporate Sacred Heart College of Sudbury, chapter 131 of the Statutes of 
Ontario 1914, amended by An Act respecting Sacre Heart College of Sudbury, chapter 
103 of the Statutes of Ontario 1923, The University of Sudbury Act,1957 and the 
University of Sudbury Act, 1960. 
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[E]xpress the firm hope and conviction that the 

relationship between the Universities established by this 

agreement will be a permanent one and that they and the 

other universities and colleges which become federated or 

affiliated with Laurentian University will work together 

to fulfil the objects of the Act of Incorporation of 

Laurentian University…The Parties fully realize that the 

success of the task which they have set themselves will 

depend more on the mutual understanding, goodwill and 

cooperation between the institutions now or hereafter 

associate together in Laurentian University, than upon 

any formal agreements. 

 

11. As part of the federation arrangement between Laurentian and 

USudbury, the parties entered into a perpetual lease dated April 9, 

1965 for an initial term of 99 years (the “Lease”). 

 

12. Consistent with the parties’ stated intention for a permanent and 

perpetual federated relationship (the “Federation Relationship”), 

the Lease contained an option for USudbury to renew for another 

99 years, with the options to renew to continue on each renewal.  

 

13. The Federation Relationship is reflected in the Federation 

Agreement, the Financial Distribution Agreement and the Lease, 

the terms of which agreements are interdependent and interlocked. 

 

14. Laurentian also entered into federation agreements with University 

of Thorneloe (“Thorneloe”) and Huntington University 

(“Huntington”) (USudbury, Thorneloe and Huntington, collectively, 

the “Federated Universities”). 
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15. USudbury expected that the Federation Relationship would be 

permanent and relied on it being so when it entered into the 

Federation Agreement and the Lease. 

 

16. The Federation Relationship required Sudbury to:  

 

a) suspend its right to confer diplomas on students in favour of 

Laurentian, except for diplomas in Theology; 

 

b) suspend its right to receive money from the Ministry of 

Colleges and Universities for students (“Grants”); 

 

c) suspend its right to receive tuition funds from students 

(“Tuitions”); 

 

d) pay for the construction and operating costs of buildings and 

student housing (the “Buildings”) on lands under the Lease 

(the “Leased Lands”); 

 

e) maintain and pay the full costs of its professors and teaching 

staff for all courses it offers. 

 

17. In exchange for USudbury’s obligations under the Federation 

Relationship, Laurentian transfers a percentage of the monies it 

receives per student from Tuitions and Grants to USudbury. The 

amounts Laurentian transfers to USudbury are calculated using an 

agreed formula. The formula is based on the number of students 

registered with Laurentian, taking courses provided by USudbury. 

 

18. The most recent formula is set out in the Financial Distribution 

Notice, which states, as its underlying principle that: 
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…none of Laurentian University or any of the Federated 

Universities will subsidize the operations or services of 

another, and each will be responsible forcovering its own 

costs. The funding mechanism in place at any given time 

will be consistent with the funding mechanism between 

the Province and Laurentian University. 

… 

Each Federated University employs its own staff and is, 

and will continue to be, responsible for its own financial 

affairs. Laurentian University is the principal employer for 

administering pension plan and benefits and provides 

access to these employee benefits to each of the Federated 

Universities, with each Federated University bearing the 

sole financial responsibility for all contributions and 

funding for such employee benefits for its own staff. 

 

19. The terms of the Financial Distribution Notice can be amended by 

the parties at any time. They are meant to allocate costs and 

revenue between Laurentian and USudbury consistent with the 

funding actually received by Laurentian from the Province of 

Ontario. 

 

20. The Proposed Disclaimer is not the first time Laurentian has 

attempted to unilaterally terminate or materially alter the Federation 

Agreement. 

 

21. During the course of their 60-year federation, Laurentian and the 

Federated Universities entered into a series of agreements to 

address the allocation of funding and costs of services. The final 

agreement between the Federated Universities and Laurentian is a 
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Grant Distribution and Service Fees Agreement dated November 

10, 1993 (the “1993 Funding Agreement”). 
 

22. The 1993 Funding Agreement governed for over 25 years. It 

included a funding formula that detailed, how (i) Grants and Tuition 

received by Laurentian would be distributed to the Federated 

Universities; and (ii) the service fees that would be paid to 

Laurentian, which were calculated as being a portion of the Grants 

and Tuitions received by each Federated University. 

 

23. Effective May 1, 2019, Laurentian, without the consent of USudbury 

or the other Federated Universities, and not acting in good faith, 

purported to unilaterally revise or replace the 1993 Funding 

Agreement and the allocation of funding between Laurentian and 

each of the Federated Universities through the issuance of 

separate “Notices of Terms of Financial Distribution” to each of the 

Federated Universities. The most recent of these is the Financial 

Distribution Notice which is one of the two agreements that 

Laurentian seeks to disclaim. 

 

24. By purporting to revise the allocation of revenues on its own, 

without consultation or discussion with USudbury, Laurentian was 

not acting within the guiding principles of the Federation Agreement 

or in good faith. 

 

25. Based on its own proposed formula, Laurentian retains 15% of the 

Tuition funding per student, releasing only 85% of the funding from 

Grants and Tuitions to the Federated Universities who actually 

deliver the courses and programs.  Laurentian receives funding 

based on the number of students enrolled at the Federated 

Universities for purposes of the provincial funding formula but does 
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not pay the Federated Universities the full amount for each student, 

even before an allocation between the Federated Universities and 

Laurentian applies. The 15% that goes to Laurentian comes “off the 

top”. 

 

26. The existing funding formula was not forced upon Laurentian. To 

the contrary, Laurentian sought to impose it on the Federated 

Universities. The 2019 revised funding formula reflected 

Laurentian’s own unilateral assessment of the economic allocation 

of Grants and Tuition and funding between Laurentian and the 

Federated Universities. 

 

27. The Financial Distribution Notice should be amended, not 

disclaimed, on terms and under a formula that ensures that 

Laurentian suffers no loss by sharing its revenue with USudbury 

under the Federation Relationship. 

 

28. Laurentian does not in any way contribute to the costs of USudbury. 

There is no debt instrument or services for compensation 

agreement under which Laurentian pays any sums to USudbury.  

 

29. Laurentian is insolvent. It commenced proceedings under the 

CCAA on February 1, 2021. 

 

30. Laurentian is insolvent because it saddled itself with capital costs 

and debt and bank loans that are independent of and are not a 

result of the Federation Relationship. Laurentian’s insolvency is not 

caused by the Federation Relationship or the Agreements. 

 

31. It would be inequitable and unjust to allow Laurentian to disclaim 

the Agreements and cause direct and significant financial hardship 
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on USudbury in order to benefit Laurentian’s trade and lending 

creditors. 

 

32. By choosing not to amend the Financial Distribution Notice but to 

disclaim it and the Federation Agreement, Laurentian would force 

USudbury to immediately pivot from being a federated university to 

being an independent university, offering its own courses and 

issuing its own diplomas. If such a transformation is to occur, it is 

not possible to complete the administrative and other mechanical 

steps required for this transformation in time for the next academic 

semester, which begins May 1, 2021. USudbury would need until 

at least the academic semester starting September 1, 2021. This is 

known to Laurentian. 

 

33. The immediate effect of a termination of the Federation 

Relationship, effective April 30th, 2021 would be to leave USudbury 

unable to take the myriad steps needed to convert itself into an 

independent university. At the same time, USudbury would be 

required to pay for all of the expenses associated with the 

Federation Relationship and its termination, including: 

 

a) The (lay-off) costs of termination of its 13 full time professors, 

37 sessional professors and other employees could reach up 

to $4 million; 

 

b) The annual upkeep of its buildings on the Leased Lands of at 

least $400,000; and 

 

c) The substantial costs of transitioning the administration, email 

addresses and related mechanics of being a fully independent 

university. 
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34. All of the above expenses would have to be paid without USudbury 

receiving any revenue from Grants or Tuitions, all of which 

Laurentian would keep. 

 

35. By disclaiming the Agreements, Laurentian would put itself in a 

position to keep 100% of all student revenues without making any 

allocation of those revenues to USudbury. 

 

36. Laurentian would have also put itself in a position to now give 

courses directly to students who would have otherwise taken these 

courses from USudbury. A continued Federation Relationship 

where students and revenues were shared would be lost between 

the two universities, leaving Laurentian to keep all revenues and all 

students to the complete exclusion and detriment of USudbury. 

 

37. In its process, Laurentian is making it very difficult, if not harmful, 

for USudbury to continue to function on the same campus, while 

creating new problems for itself. Laurentian is likely to suffer more, 

not less financial harm from the Proposed Disclaimer. 

 

38. By proposing to disclaim the Agreements, Laurentian would 

effectively be:  

 

a) causing financial hardship to USudbury as an operating 

teaching university as at May 1, 2021; 

 

b) putting itself in a position under the Lease to take over 

ownership of the Buildings that USudbury paid many millions 

of dollars to build and maintain; 

 



 
 

11 
 

c) taking students who would have otherwise taken courses from 

USudbury; and 

 

d) saddling USudbury with the costs of the termination of its 

employees estimated to be $4 million,  

 

  all while Laurentian would appropriate 100% of all student 

revenues from Tuition and Grants.  

 

39. Under the Lease, on termination, both Laurentian and USudbury 

have the right to purchase the Buildings. However, the Lease gives 

Laurentian the unilateral right to elect to treat it as being terminated 

or not.  Laurentian can unilaterally trigger its option when the 

Proposed Disclaimer becomes effective, leaving USudbury with no 

students, no revenue and no Buildings. By attempting to put itself 

in this position in the context of the Federation Arrangement, 

Laurentian is not acting in good faith. 

 

40. The Lease cannot be disclaimed under section 32 of the CCAA. 

Laurentian has not included the Lease in the Proposed Disclaimer. 

 

41. It is an underlying fundamental principle of the Federation 

Relationship that it be perpetual. The Financial Distribution Notice 

can be amended or revised based on a formula that ensures 

Laurentian does not suffer losses from its continued operation. 

USudbury relied on the perpetual continuation of the Federation 

Relationship when entering into it. Laurentian is not acting in good 

faith in connection with the Proposed Disclaimers or the 

Agreements and this Court should not permit the Agreements to be 

disclaimed. 
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  Likely Significant Financial Hardship to Sudbury 
 

42. USudbury spent in excess of $5 million in constructing the buildings 

on the Leased Lands. It costs approximately $400,000 a year to 

keep the buildings in operation, not including any major repairs or 

capital expenditures. 

 

43. USudbury currently employs 13 full time professors and 37 

sessional professors. These jobs will be lost if the Proposed 

Disclaimer is permitted. 

 

44. In the event that the Federation Agreement is terminated, 

USudbury will be forced to terminate the employment of all of these 

persons, at an approximate aggregate cost of more than $4 Million, 

including termination and severance pay. 

 

45. The effect of the Proposed Disclaimers, in the context of the 

Federation Arrangement, will be that USudbury will cease as an 

operating university, with triggered losses and damages of over $5 

million, including lost revenue from Tuition and Grants. 

 
 Proposed Disclaimer Not Likely to Increase the Possibility of 
a Viable Plan 

 

46. USudbury and the other federated universities have a unique 

commonality of interest sufficient for them to be put into their own 

separate class for voting purposes. Their combined claims for 

damages will be substantially higher by millions of dollars if their 

respective agreements are disclaimed, the result of which will be 

that a viable plan that will be accepted by all classes of creditors is 

less, not more likely, to occur if the Proposed Disclaimer is 
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permitted. USudbury will be seeking to have the federated 

universities put into one class for voting purposes and will vote 

against any plan that includes the disclaimer of the Agreements 

without its consent. 

 

 Other grounds: 
47. Section 32 of the CCAA; 

48. Sections 1 and 5 of the French Language Services Act, SRO 1990, 

c F.32;  

49. Designation of Public Service Agencies Regulation, O. Reg. 

398/93;  

50. An Act to Incorporate Laurentian University of Sudbury, S.O. 1960, 

c. 151 C. 154 4(c); 

51. An Act to Incorporate Sacred Heart College of Sudbury, chapter 

131 of the Statutes of Ontario 1914, amended by An Act respecting 

Sacre Heart College of Sudbury, chapter 103 of the Statutes of 

Ontario 1923; 

52. The University of Sudbury Act,1957; 

53. The University of Sudbury Act, 1960; 

54. Such further and other grounds as this Honourable Court may 

permit. 

 
THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT 
THE HEARING OF THE MOTION: 
 

55. The affidavit of Pierre Riopel, sworn April 14, 2021, and the exhibits 

thereto;  

 

56. Dossier de motion de L’Assemblée de la francophonie de l’Ontario, 

dated March 31, 2021, including all accompanying affidavits in the 

said motion record; 
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57. Such further and other material and evidence as counsel may 

advise and this Honourable Court may permit. 

 

April 14, 2021 

     SHEPPARD & CLAUDE 
        Law Offices 
                     202-1173 Cyrville Road 
                   Ottawa ON K1J 7S6 
                     T. :   613- 748-3333 
                     F. :  613- 748-1599 
 
                     André Claude (LSO No. 27596J) 
         Tel: 613-748-3333, ext. 7 
                   aclaude@sheppardclaude.ca  

                    Lawyers for University of 
        Sudbury 
 
 
TO:  See attached Service List 
 
 

mailto:aclaude@sheppardclaude.ca
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Court File No. CV-656040-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR  

ARRANGEMENT OF LAURENTIAN UNIVERSITY OF SUDBURY 
 

Applicant 
 

AFFIDAVIT OF PIERRE RIOPEL 
(sworn April 14, 2021) 

 

I, Pierre Riopel, of the Municipalité of Rivière-des-Français, in the Province of Ontario, 

MAKE OATH AND SAY: 

 

1. I am the Chair of the Board of Regents at the University of Sudbury (“USudbury”), 

and as such have personal knowledge of the matters hereinafter deposed to.  

Where I do not have personal knowledge of the facts set out in this affidavit, I state 

the source of that information and verily believe the information to be true. 

 
2. In preparing this affidavit, I have reviewed the affidavit of Robert Haché sworn 

January 30th, 2021 (the “Haché Affidavit”) in support of the Application of 

Laurentian University of Sudbury (“Laurentian”) under the Companies’ Creditors 

Arrangements Act “CCAA”). 

 

History of the Federated Relationship Between USudbury and Laurentian 
 

3. USudbury was founded as Collège du Sacré-Coeur in 1913. On April 20, 1914, the 

Ontario legislature adopted the Charte du Collège du Sacré-Coeur. In 1957, the 

Collège du Sacré-Coeur changed its name to University of Sudbury. 
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4. Under its enabling statute, Sudbury was bestowed with a number of powers, 

including the power to confer degrees.  

 

5. USudbury is a bilingual and tri-cultural university based in the tradition of its 

founding francophone Jesuit Fathers. It is committed to promoting the traditions 

and culture of the Indigenous people. USudbury offers French- and English-

language programs and courses in “Culture et Communications” (including 

journalism and folklore components) (French-language only), Indigenous Studies 

(founded in 1975), Philosophy and Religious Studies. A number of the French-

language courses offered through Laurentian have been provided by USudbury. 

 

6. Besides providing French and English language electives to students enrolled in a 

program at Laurentian or at another Federated University, USudbury offers 

students the possibility of adding a minor or minors to a specialized program as 

well as the possibility of earning a language certificate as a complement to any 

degree. The transdisciplinary skills (critical, analytical and creative thinking, 

problem-solving, adaptation, communications and multicultural awareness) and 

knowledge acquired through the courses taught at USudbury are invaluable to 

students in their quest for future employment, career development and everyday 

life. 

 
7. Laurentian owes its existence to the USudbury. In 1960, USudbury, the Anglican 

Diocese of Algoma, and the United Church Presbytery petitioned the Ontario 

government to establish Laurentian as a non-denominational, bilingual university 

to serve the Sudbury community. Laurentian’s enabling legislation specifically 

contemplates that Laurentian would enter into federation agreements with church-

related universities or colleges and that credits from such institutions would be 

treated as if they were given in Laurentian’s “University College.”1  

 

 
1 An Act to Incorporate Laurentian University of Sudbury, S.O. 1960, c. 151 C. 154 4(c). 
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8. One of the driving factors for the creation of Laurentian was to ensure that it would 

become a beacon for the francophone community in offering programs and courses 

in French to meet its needs, and that this mission would always remain a priority 

for the newly created university. Laurentian was incorporated in 1960. It is a non-

share capital corporation created by An Act to Incorporate Laurentian University of 

Sudbury S.O. 1960, c. 151 C. 154, operating as a publicly funded, bilingual 

university in Sudbury, Ontario. It is a registered charity under the Income Tax Act. 

 
9. From inception, Laurentian’s incorporating statute contemplates that it would enter 

into federation agreements with other universities.   

 
10. In 1960, the year it was incorporated, Laurentian entered into a Federation 

Agreement with Sudbury (the “Federation Agreement”). The Federation 

Agreement includes the declarations of Laurentian and Sudbury that they each: 

 
[E]xpress the firm hope and conviction that the relationship between the 
Universities established by this agreement will be a permanent one and 
that they and the other universities and colleges which become federated 
or affiliated with Laurentian University will work together to fulfil the objects 
of the Act of Incorporation of Laurentian University…The Parties fully 
realize that the success of the task which they have set themselves will 
depend more on the mutual understanding, goodwill and cooperation 
between the institutions now or hereafter associate together in Laurentian 
University, than upon any formal agreements. 

 
 

 A copy of the Federation Agreement is attached as Exhibit “A”. 
 

11. As part of the federation arrangement between Laurentian and USudbury, the 

parties entered into a perpetual lease dated April 9, 1965 for an initial term of 99 

years (the “Lease”), a copy of which is attached as Exhibit “B”. 

 

12. Consistent with the parties’ stated intention for a permanent and perpetual 

federated relationship (the “Federation Relationship”), the Lease contained an 

option for USudbury to renew for another 99 years, with the options to renew and 

continue on each renewal.  
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13. The Federation Agreement was intended to be permanent and perpetual. There is 

no provision for its termination, and the parties never intended for there to be the 

possibility of a unilateral termination of the Federation Relationship.  

 

14. Despite the contemplated permanency of the Federation Relationship, Laurentian 

seeks to terminate it by its Notice to Disclaim or Resiliate an Agreement dated April 

1, 2021 (the “Proposed Disclaimer”) in which the Federation Agreement and a 

Financial Distribution Notice between Laurentian and USudbury dated May 1, 

2019, amending the Proposed Grant Distribution and Services Fees agreement 

between Laurentian, USudbury, Thorneloe University, and Huntington University 

dated November 10, 1993 (the “Financial Distribution Notice”) are sought to be 

disclaimed. 

 
A copy of the Financial Distribution Notice is attached as Exhibit “C”. 
 

15. The Federation Relationship is reflected in the Federation Agreement, the Financial 

Distribution Notice and the Lease, the terms of all of which are interdependent and 

interlocked. USudbury expected that the Federation Relationship would be 

permanent and relied on it being so when it entered into the Federation Agreement 

and the Lease. 

 

16. The Federation Relationship required USudbury to:  

 

a) suspend its right to confer diplomas on students in favour of 

Laurentian, except for diplomas in Theology; 

 

b) give up its right to receive money directly from the Ministry of 

Colleges and Universities for students (“Grants”); 

 

c) give up its right to receive tuition funds directly from students 

(“Tuitions”); 
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d) pay out of its own funds for the construction and operating costs of 

buildings and student housing (the “Buildings”) on lands under the 

Lease (the “Leased Lands”); and 

 

e) maintain and pay the full costs of its professors and teaching staff 

for all courses it offers. 
 

 
17. The Financial Distribution Notice states, as its underlying principle that: 

…none of Laurentian University or any of the Federated 

Universities will subsidize the operations or services of 

another, and each will be responsible forcovering its own 

costs. The funding mechanism in place at any given time 

will be consistent with the funding mechanism between the 

Province and Laurentian University. 

… 

Each Federated University employs its own staff and is, and 

will continue to be, responsible for its own financial affairs. 

Laurentian University is the principal employer for 

administering pension plan and benefits and provides 

access to these employee benefits to each of the Federated 

Universities, with each Federated University bearing the 

sole financial responsibility for all contributions and funding 

for such employee benefits for its own staff. 

 

18. USudbury has two buildings on the Leased Lands, a main building for 

administration and classrooms, and a residence, which were constructed by 

USudbury at its cost of more than $5M (the “Buildings”). 
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19. Section 6 of the Lease provides that: 

… this lease and any renewal thereof shall at the option of 

[Laurentian] cease and be void if at any time during the term 

hereby granted [USudbury] shall withdraw from federation 

with [Laurentian] or if the lands and premises cease for a 

period of three years to be used by [USudbury] for educational 

instruction at a university level, or if [USudbury] shall cease 

for a period of three years to operate as a University. In the 

event of such termination [USudbury] shall have the right to 

purchase the demised lands forthwith…2 

20. In the event of any of the foregoing, USudbury has the right to purchase the 

demised lands on which USudbury’s building has been constructed at a value to 

be determined in accordance with the terms set out in the lease. If USudbury does 

not exercise its right to purchase the demised lands, then Laurentian shall have the 

option to purchase the USudbury’s building at cost minus depreciation (based on a 

formula set out in the USudbury Lease). 

 

21. Laurentian also entered into federation agreements with University of Thorneloe 

(“Thorneloe”) and Huntington University (“Huntington”) (USudbury, Thorneloe 

and Huntington, collectively, the “Federated Universities”). 

 

Lack of Good Faith 

22.  The Proposed Disclaimer is unfortunately not the first time Laurentian has 

attempted to unilaterally terminate or materially alter the Federation Agreement. 

 
2 USudbury Lease at s 6, Laurentian Mediation Brief at Appendix D. 
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The 2019 Financial Distribution Notice  

23.  During the course of their 60-year federation, Laurentian and the Federated 

Universities entered into a series of agreements to address the allocation of funding 

and costs of services. The final agreement between the Federated Universities and 

Laurentian is a Grant Distribution and Service Fees Agreement dated November 

10, 1993 (the “1993 Funding Agreement”).  
 

24.  The 1993 Funding Agreement governed for over 25 years and included a funding 

formula that detailed, among other things, how (i) Grants and Tuition received by 

Laurentian would be distributed to the Federated Universities; and (ii) the service 

fees that would be paid to Laurentian, which were calculated as being a portion of 

the Grants and Tuitions received by each Federated University. 

 
25.  Effective May 1, 2019, Laurentian, without the consent of USudbury or the other 

Federated Universities, purported to unilaterally revise or replace the 1993 Funding 

Agreement and the allocation of funding between Laurentian and each of the 

Federated Universities through the issuance of separate “Notices of Terms of 

Financial Distribution” to each of the Federated Universities. The most recent of 

these is the Financial Distribution Notice which is one of the two agreements that 

Laurentian seeks to disclaim. 

 

26.  USudbury was not asked to and did not consent to Laurentian unilaterally revising 

or replacing the 1993 Funding Agreement through the Financial Distribution Notice 

or otherwise. By purporting to revise the allocation of revenues on its own, without 

consultation or discussion with USudbury, Laurentian was not acting within the 

guiding principles of the Federation Agreement or in good faith. 

   

27. Based on its own proposed formula, Laurentian retains 15% of the Tuition funding 

per student, releasing only 85% of the funding from Grants and Tuitions to the 

Federated Universities who actually deliver the courses and programs.  Laurentian 
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receives funding based on the number of students enrolled at the Federated 

Universities for purposes of the provincial funding formula but does not pay the 

Federated Universities the full amount for each student, even before an allocation 

between the Federated Universities and Laurentian applies. The 15% that goes to 

Laurentian comes “off the top”. 

 

28. The existing funding formula was not forced upon Laurentian by USudbury or the 

Federated Universities. To the contrary, Laurentian sought to impose it on the 

Federated Universities. The 2019 revised funding formula reflected Laurentian’s 

own unilateral assessment of the economic allocation of Grants and Tuition and 

funding between Laurentian and the Federated Universities. 

 
29.  There is no reason that the allocation of revenues from Tuition and Grants cannot 

be divided in a way that is acceptable to both Laurentian and USudbury and that 

does not hamper Laurentian financially or create undue hardship to USudbury. If 

necessary, the Financial Distribution Notice should be revised, by agreement of the 

parties, not unilaterally disclaimed by Laurentian. The Federation Agreement itself 

in no way causes any financial obligations on Laurentian that either hinders or 

hampers it from making a viable plan to its creditors. By seeking to terminate the 

Agreements rather than attempting to negotiate new terms for financial allocation 

of revenues and expenses, Laurentian is acting contrary to the principles agreed 

to and enunciated in the Federation Agreement and in bad faith. 

Lease 

30. The Lease gives Laurentian the right to elect whether or not to trigger any 

termination and its right to purchase the Buildings. The Lease was intended to work 

in parallel with the Federation Agreement so that neither party could withdraw from 

the Federation Arrangement without the consent of the other. A disclaimer of the 

Federation Agreement would saddle USudbury with all of the cost of maintaining 

the Buildings while depriving it of any revenues from Tuitions or Grants, all of which 
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would be kept by Laurentian, along with Laurentian’s unilateral ability to control who 

owns the land beneath the Buildings. 

 

31.  I am advised by André Claude, USudbury’s lawyer, and verily believe that the 

Lease cannot be disclaimed under the CCAA which is likely why Laurentian has 

not attempted to do so. However, by attempting to disclaim the Agreements and 

putting itself in a position to keep all revenues and force USudbury to pay the 

operating costs of the Buildings and put itself in a position to unilaterally determine 

who will own the Buildings, Laurentian is not acting in good faith in connection with 

the Lease, the Agreements or the Proposed Disclaimers. The approximate annual 

cost of maintaining the Buildings is $400,000, not including any additional repairs 

or replacements that are required from time to time. 

Employees 

32. In the 2019/2020 academic year, USudbury had a faculty of 13 full-time professors 

and 37 sessional professors. USudbury had an average faculty to student ratio of 

1:45, an average class size of 14, a Full Student Course Equivalent (full-year) 

enrolment of 2,228 and individual registrations in all courses of 4,080 students. 

 

33. USudbury has estimated the cost of terminating its employees if the Proposed 

Disclaimer was permitted to be as high as $4 million. The teaching faculty is under 

a collective bargaining agreement and is represented by LUFA. Other employees, 

also unionized, are under a collective agreement negotiated with UNIFOR. 

Laurentian’s Insolvency 

34. The Haché Affidavit describes low class enrolment as being a factor in its 

insolvency (para. 12 and following) and suggests that an overhaul and restructuring 

of the Federation Arrangement must occur to make Laurentian’s courses financially 

sustainable. Under the Federation Agreement, USudbury pays the full costs of 

teaching any courses it offers and under the Lease it pays for the construction and 
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operation of the Buildings. Mr. Haché provides no explanation whatsoever as to 

how the Federation Agreement is causing or materially contributing to Laurentian’s 

courses not being financially unstainable. The Federation Agreement in no way 

contributes to Laurentian’s current financial woes. On top of its attempt to dissolve 

the Federation, Laurentian has now announced deep cuts to its programs and 

course offering, which may resolve some of its problems and create a whole new 

set of problems. In doing so, Laurentian is striking at the very heart of its obligations 

towards the Francophone community, and it is striking directly at USudbury’s ability 

to carry-out its obligations towards this same community. In support of this 

statement, I rely on the Notice of Motion and its supporting materials served and 

filed by the Assemblée de la francophonie de l’Ontario, which is dated on March 

31, 2021. 

 

35. What is obvious from the Haché Affidavit, as the real cause of Laurentian’s 

insolvency, is the debt burden it carries related to capital expenditures and 

construction, bank lending and disputed grievances, as described in paragraphs 

212 to 260. The Federation Arrangement has nothing to do with these 

expenditures. Mr. Haché does not explain how terminating the Federation 

Arrangement will result in Laurentian being operationally solvent so long as those 

other obligations exist. 

Lease Rights 

36. USudbury intends to continue the Lease in accordance with its terms and will 

continue to utilize the properties and Buildings for its purposes.  

37. Laurentian can only terminate the Lease if USudbury (i) withdraws from the 

federation with Laurentian; (ii) ceases to use the land for university-level education 

for three years; or (iii) ceases to operate as a university for three years. USudbury 

has not had or expressed any intention of withdrawing from the federation with 

Laurentian, prior to February 1, 2021. To the contrary it is Laurentian that wishes 
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to terminate the federation against the wishes of USudbury and without the good 

faith discussions required by the Federation Agreement.  

38. Mr. Haché says in paragraph 295 of the Haché Affidavit that Laurentian seeks to 

establish a “Laurentian 2.0” by, among other things “...terminating the agreements 

and relationship with the Federated Universities”. By making this statement without 

discussion or consultation with the Federated Universities, and USudbury in 

particular, in connection with the Proposed Disclaimer, Laurentian is not acting in 

good faith in connection with the Agreements or in connection with its actions under 

the CCAA. 

Likely Significant Financial Hardship to USudbury 

39. The immediate effect of a termination of the Federation Relationship, effective April 

30th, 2021 would be to leave USudbury unable to take the myriad steps needed to 

convert itself into an independent university. At the same time, USudbury would be 

required to pay for all of the expenses associated with the Federation Relationship 

and its termination, including: 

 

a) The lay-off costs for its employees which could amount to 

$4 million; and 

 

b) The annual upkeep of its buildings on the Leased Lands of 

approximately $400,000. 

 

40. In addition, the disclaimer of the Agreements would cause a significant financial 

loss to USudbury from the future loss of income from Grants and Tuition fees. 

Likelihood of Viable Plan not Enhanced by Proposed Disclaimers 

41. USudbury desires and intends to continue to operate as a university and provide 

university-level education whether or not the Court permits the Proposed 
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Disclaimers. If it is compelled to continue operating in the absence of a Federation 

Relationship with Laurentian, it will do so without the benefit of the Agreements and 

the Relationship which commit Laurentian and USudbury to find solutions together 

to serve the Sudbury and area population. 

42. I am advised by our legal counsel, André Claude, and I verily believe, that he wrote 

to Laurentian’s counsel, Ms. D.J. Miller, on April 12, 2021 for the purposes of 

opening a discussion with Laurentian about the possibility of having French-

language programming, services and infrastructure transferred to USudbury, while 

remaining federated with Laurentian, in an effort to avoid irreparable harm to the 

Franco-Ontarian community. Laurentian’s counsel responded to Mr. Claude’s letter 

on the same day, making clear that Laurentian would not entertain any discussion 

with USudbury about any such transfer in the course of its restructuring. A copy of 

these letters are attached hereto as Exhibit “D” and Exhibit “E” respectively. 

43. USudbury needs to go on, regardless, and as a result, Laurentian will risk losing 

revenue for each student that enrolls for a USudbury course. Given that under the 

Federation Relationship USudbury only receives a portion of Grant and Tuition 

funds but has to pay the costs of the Buildings and the full costs of its teaching staff 

for the courses it provides, Laurentians’ financial position will not be bettered but 

will be worsened by the Proposed Disclaimers. 

44. If, despite its desire to continue as an operating university, USudbury is unable to 

pivot quickly enough in becoming an independent university due to the immensely 

short time span in which it must take all mechanical and administrative steps to 

separate itself from the Federated Relationship because of the Proposed 

Disclaimers, this would cause more than significant financial hardship. USudbury 

wishes, if at all possible, to arrive at an arrangement with Laurentian with the 

Federation Agreement and Relationship, to offer all of the French programs and 

courses. The significance to the Francophone community of ensuring not only the 

survival but the actual promotion of these programs and courses cannot be 

overstated. Such an arrangement can be arrived at, or imposed if necessary, within 
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the scope of the Federation. In either scenario, the Proposed Disclaimers and the 

unilateral termination of the Federation Agreement and Federation Relationship 

should not be permitted by this Court and may be contrary to the French Language 

Services Act, RSO 1990, c. F. 32, amongst other. 

Disclaimer Means Substantially Higher Claims and Creditor Opposition to any Plan 

45. Under their respective Federation Agreements, USudbury and the other Federated 

Universities have a unique commonality of interest sufficient for them to be put into 

their own separate class for voting purposes. Their combined claims for damages 

will be substantially higher by millions of dollars if their respective agreements are 

disclaimed. The result of this is that a viable plan that will be accepted by all classes 

of creditors is less, not more likely, to occur if the Proposed Disclaimer is permitted.  

46. USudbury will be seeking to have the Federated Universities put into one class for 

voting purposes and will vote against any plan that includes the disclaimer of the 

Agreements without its consent. The likelihood that Laurentian will be able to file a 

viable plan acceptable to all classes of creditors is smaller, not greater, if that plan 

includes the termination of the Federation Arrangement. 

47. Laurentian and USudbury currently have integrated IT and email systems, including 

email currently managed by Laurentian. As Mr. Haché says in paragraph 63 of the 

Haché Affidavit, “For all intents and purposes, the Federated Universities are 

integrated into Laurentian…” It is not possible to disentangle USudbury from 

Laurentian so that USudbury is able to restructure to be able to offer courses and 

diplomas to students for the next academic semester beginning May 1, 2021. It is 

likely that the earliest semester USudbury could offer courses for would be 

September 1, 2021 or January 1, 2022. 

48. This affidavit is made in the English language for the sake of expediency.  
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DATED 10th SEPTJ!lMBER 1960 

, LAtJRENTIAN UNIVERSITY OF S1JDBURY 

- and -

THE UNIVEJlSITY OF SUDBURY 

AGREEMENT 
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CASSELS, BROOK & KELLEY 
255 Bay Street 
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THESE TERMS OF FINANCIAL DISTRIBUTION, effective as of the 1st day of May, 2019  

(the “Effective Date”)  

 

B E T W E E N :  

LAURENTIAN UNIVERSITY OF SUDBURY 

 

(“Laurentian University”) 

 

   - and -  

 

UNIVERSITY OF SUDBURY 

 

(the “Recipient”)  

 

 

 

This Notice is delivered further to the Proposed Grant Distribution and Services Fees document 

dated November 10, 1993 (the “1993 Funding Model”) and sets out the terms for the distribution 

of operating grants to the Recipient and service fees charged to the Recipient from and after the 

Effective Date.  This document amends, restates and replaces in its entirety any prior 

documentation, oral or written representations and past practices relating to the distribution of 

grant funding, tuition fees and service fees between Laurentian University and the Recipient, 

including but not limited to those described under the 1993 Funding Model.  No future 

amendments to the terms set out in this Notice are effective unless confirmed and agreed to in 

writing, in advance, by Laurentian University.   

 

The Recipient is a separate legal entity established by separate Acts and governed by an 

independent Board.  The Recipient owns its own buildings on land that is owned by Laurentian 

University and leased to the Recipient by Laurentian University. 

 

The Recipient is recognized under the Laurentian University Act by allowing Laurentian University 

to admit “church-related universities or colleges into federation as colleges of the Faculty of Arts 

and Science, which church-related universities or colleges have the right to give instruction in 

philosophy and religious knowledge and in such other subjects as may from time to time be 

approved by the Faculty of Arts and Science of the University and be consented to by the Senate 

and Board, and the University shall accept such courses in partial fulfillment of the requirements 

for a degree under the same academic terms and conditions as would obtain if the instruction 

were given in University College”. 

 

LAURENTIAN UNIVERSITY FINANCIAL DISTRIBUTION TO 

FEDERATED UNIVERSITIES 
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D.J. Miller 
T: 416-304-0559  
E: djmiller@tgf.ca 
File No. 1898-002 

April 12, 2021 

VIA EMAIL (aclaude@sheppardclaude.ca)  

Sheppard & Claude 
202 – 1173 Road Cyrville Road,  
Ottawa ON  K1J 7S6 
 
Attention: André Claude 
 

 

Dear Sir: 

Re: In the Matter of the Companies’ Creditors Arrangement Act and In the Matter of a 
Plan of Compromise or Arrangement of Laurentian University of Sudbury, Court 
File No.: CV-21-00656040-00CL  

 
We acknowledge receipt of your letter of today’s date.  

We agree that the restructuring of Laurentian University of Sudbury (“Laurentian”) ought to 
proceed with a spirit of collaboration, and Laurentian has every intention of working with the 
University of Sudbury (“US”) to that end.  In particular, Laurentian remains prepared to engage in 
meaningful discussions with US as to how to best transition to two separate institutions following: 
(i) the announcement by US on March 12, 2021 that it intends to become a unilingual Francophone 
university, and (ii) the issuance of the Notice of Disclaimer of the Federation Agreements by 
Laurentian on April 1, 2021.  Laurentian has made clear that it respects the historic legacy of US, 
notwithstanding termination of the federation relationship. 

Laurentian and US are on different paths in terms of how they intend to deliver French language 
post-secondary education in Ontario.  US has taken a view that it ought to be a French-only 
institution.  Laurentian intends to maintain its commitment to the Franco-Ontario community and 
to remain a tri-cultural institution that provides strong, comprehensive academic programs in both 
English and French.  

Laurentian’s French language programs (serving approximately 2,000 Laurentian students) are at 
the core of its mandate.  As such, Laurentian does not intend to transfer any French language 
programs or services to US.  Laurentian does not agree that transferring its French language 
programmes and services to US, “… promotes both the financial viability of Laurentian and at the 
same time ensures respect for the rights of the linguistic minority.”  To the contrary, Laurentian 
believes that maintaining French-language programs is critical to its successful restructuring and 

mailto:aclaude@sheppardclaude.ca


 

2. 

 

 

 
 

its ability to serve both the English and French speaking communities, in addition to its strong 
commitment to the Indigenous communities of Ontario.    

Laurentian is a “government agency” for the purposes of the French Language Services Act and 
O. Reg. 398/93 Designation of Public Service Agencies and it intends to continue to comply with 
its obligations therein.  

Notwithstanding the different approaches that Laurentian and US intend to pursue for the delivery 
of French language post-secondary education in the future, Laurentian confirms its continued 
willingness to engage in a cooperative dialogue with US as to the best path forward through the 
necessary transition.  In that regard, we have not received a response from US in respect of the 
transition proposal delivered by Laurentian on March 26, 2021, and we would be pleased to discuss 
same. 

Yours truly, 
 
Thornton Grout Finnigan LLP 
 
 
 
 
D.J. Miller 
  
cc:   Laurentian University of Sudbury  

Ernst & Young Inc. – Court-appointed Monitor 
Stikeman Elliott LLP – Counsel to the Court-appointed Monitor 
 



                                                                                      Court File No. CV-656040-00CL 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT 
R.S.C. 1985, c. C-36, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 

OF LAURENTIAN UNIVERSITY OF SUDBURY 
          
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

Proceedings commenced at Toronto 
 
   
 

 
AFFIDAVIT OF PIERRE RIOPEL 

Sworn April 14, 2020 
 

  
 
 

SHEPPARD & CLAUDE 
Law Offices 
202-1173 Cyrville Road 
Ottawa, ON   K1J 7S6 
 
T. 613-748-3333  
F. 613-748-1599  
 
André Claude (LSO #27596J) 
aclaude@sheppardclaude.ca 

 
Lawyers for the Moving Party 
University of Sudbury 
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