
PUBLIC  

  
 
 

Court File No. CV-11-9532-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(Commercial List) 

IN THE MATTER OF the Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 as amended 

AND IN THE MATTER OF a Plan of Compromise or Arrangement of 
Crystallex International Corporation 

CRYSTALLEX INTERNATIONAL CORPORATION 

Applicant 

MOTION RECORD 
OF CRYSTALLEX INTERNATIONAL CORPORATION 

(May 4, 2021) 
 

 

April 28, 2021 DAVIES WARD PHILLIPS & VINEBERG LLP 
Barristers & Solicitors 
155 Wellington Street West 
Toronto, ON  M5V 3J7 

Robin B. Schwill (LSO #38452I) 
rschwill@dwpv.com 
 
Natalie Renner (LSO #55954A) 
nrenner@dwpv.com 

Maureen Littlejohn LSO#57010O 
mlittlejohn@dwpv.com 

 Tel: 416.863.0900 
Fax: 416.863.0871 
 
Lawyers for Crystallex International 
Corporation

mailto:rschwill@dwpv.com
mailto:nrenner@dwpv.com


PUBLIC 

  
 
 

TO: STIKEMAN ELLIOTT LLP 
Barristers and Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, ON M5L 1B9 

David Byers 
Tel: 416.869.5697 
dbyers@stikeman.com 

Maria Konyukhova 
Tel: 416.869.5230 
mkonyukhova@stikeman.com 

Lesley Mercer 
Tel: 416.869.6859 
Email: lmercer@stikeman.com 
 
Fax: 416.947.0866 
 
Lawyers for Ernst & Young Inc., in its capacity as the monitor 

AND TO: GOODMANS LLP 
Barristers and Solicitors 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, ON M5H 2S7 

Alan Mark 
Tel: 416.497.4264 
amark@goodmans.ca 

Robert Chadwick 
Tel: 416.597.4285 
rchadwick@goodmans.ca 

Chris Armstrong 
Tel: 416.849.6013 
carmstrong@goodmans.ca 
 
Fax: 416.979.1234 

Lawyers for Computershare Trust Company of Canada, in its capacity as 
Trustee for the Holders of 9.375% Senior Unsecured Notes of Crystallex 
International Corporation 

mailto:carmstrong@goodmans.ca


PUBLIC 

  
 
 

 

AND TO: CASSELS BROCK & BLACKWELL LLP 
2100 Scotia Plaza 
40 King Street West 
Toronto ON M5H 3C2 

Shayne Kukulowicz 
Tel:  416.860.6463 
Fax: 416.640.3176 
skukulowicz@casselsbrock.com 

Ryan C Jacobs 
Tel: 416.860.6465 
Fax: 416.640.3189 
rjacobs@casselsbrock.com 

Jane Dietrich 
Tel : 416.860.5223 
Fax : 416.640.3144 
jdietrich@casselsbrock.com 

 

Michael Wunder 
Tel: 416.860.6484 
Fax: 416.640.3206 
mwunder@casselsbrock.com 

Lawyers for Tenor Special Situation I, LP as DIP Lender 

AND TO: ERNST & YOUNG INC. 
222 Bay Street, P.O. Box 251 
Toronto, ON M5K 1J7 

Brian M. Denega 
Tel: 416.943.3058 
brian.m.denega@ca.ey.com 

Fiona Han 
Tel: 416.943.3739 
Fiona.Han@ca.ey.com 
 
Fax: 416.943.3300 
 
Court-appointed Monitor 
 

mailto:rjacobs@casselsbrock.com
mailto:jdietrich@casselsbrock.com
mailto:Fiona.Han@ca.ey.com


PUBLIC 

  
 
 

 

AND TO: KBA LAW 
43 Front Street East, Suite 400 
Toronto, ON  M5E 1B3 

Kimberly Boara Alexander 
Tel: 416.855.7076 
Fax: 416.855.2095 
kalexander@kbalaw.ca 
 
Lawyers for Robert Crombie 

AND TO: FASKEN MARTINEAU DuMOULIN LLP 
Bay Adelaide Centre 
333 Bay Street, Suite 2400 
Bay Adelaide Centre, Box 20 
Toronto, ON  M5H 2T6 

Aubrey E. Kauffman 
Tel: 416.868.3538 
Fax:  416.364.7813 
akauffman@fasken.com 
 
Lawyers for Robert Fung and Marc Oppenheimer 

AND TO: BLANEY McMURTRY 
2 Queen Street East, Suite 1500  
Toronto, ON  M5C 3G5 

Lou Brzezinski 
Tel:  416.593.2956 
Fax: 416.594.5084 
lbrzezinski@blaney.com 

Lawyers for the Members of the Ad Hoc Committee of Shareholders 



PUBLIC 

  
 
 

AND TO: THORNTON, GROUT, FINNIGAN 
Barristers and Solicitors 
Canadian Pacific Tower 
100 Wellington Street West, Suite 3200 
P.O. Box 329, TO Centre 
Toronto, ON M5K 1K7 

John T. Porter 
Tel: 416.304.0778 
Fax: 416.304.1313 
jporter@tgf.ca 

Lawyers for Juan Antonio Reyes 

AND TO: GOWLING WLG (CANADA) LLP 
Barristers and Solicitors 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto, Ontario M5X 1G5 

David Cohen 
Tel: 416-369-6667 
Fax: 416-862-7661 
david.cohen@gowlingwlg.com 

Clifton Prophet 
Tel: 416-862-3509 
Fax: 416-862-7661 
clifton.prophet@gowlingwlg.com 

Nicholas Kluge 
Tel: 416-369-4610 
Fax: 416-862-7661 
nicholas.kluge@gowlingwlg.com 

Lawyers for Steven Kosson, Robert Danial, David Werner, Colin Murdoch, 
Edesio Biffoni, Gerald Cantwell, Grant Watson, Justin Fine, and Lyn 
Goldberg 



PUBLIC 

  
 
 

 

AND TO: FORBES & MANHATTAN 
Suite 805, 65 Queen Street West 
P.O. Box 71 
Toronto, ON M5H 2M5 

Ryan Ptolemy 
Tel: 416.861.5800 
ryanp@fmfinancialgroup.com 
Fax: 416.861.8165 
 
Lawyers for Forbes & Manhattan Inc. 

AND TO: OSLER, HOSKIN & HARCOURT LLP 
100 King Street West 
1 First Canadian Place 
Suite 4600, P.O. Box 50 
Toronto, ON  M5X 1B8 

Alexander Cobb 
Tel: 416.862.5964 
Fax:  416.862.6666 
acobb@osler.com 
 
Lawyers for Greywolf Loan Participation LLC 



PUBLIC 

  
 
 

 

Court File No. CV-11-9532-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(Commercial List) 

IN THE MATTER OF the Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 as amended 

AND IN THE MATTER OF a Plan of Compromise or Arrangement of 
Crystallex International Corporation 

CRYSTALLEX INTERNATIONAL CORPORATION 

Applicant 

 

I N D E X 

TAB DOCUMENT PAGE NO 

1.  Notice of Motion returnable May 4, 2021 1 - 10  

2.  Affidavit of Robert Fung sworn April 27, 2021 11 -33   

A  Exhibit A  - Order and Opinion of Judge Stark dated January 14, 2021 34 - 76  

B  Exhibit B – Articles from the Wall Street Journal, CNN and Reuters dated 
January 5, 2021, January 14, 2021, and January 25, 2021, respectively 

77 - 91  

C  Exhibit C – White House press briefing transcript dated March 8, 2021 92 -101  

D  Exhibit D – Fifteenth Credit Agreement Amendment 102-112  

3.  Draft Order  113-123  

 

 



 

  

 

Court File No. CV-11-9532-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

COMMERCIAL LIST 
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AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
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CRYSTALLEX INTERNATIONAL CORPORATION 
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NOTICE OF MOTION 

TAKE NOTICE THAT the Applicant, Crystallex International Corporation 

("Crystallex" or the "Company") will make a motion before Mr. Justice Hainey on 

Tuesday, May 4, 2021 at 10:00 a.m., or as soon thereafter as the motion can be heard, 

by way of videoconference due to the COVID-19 crisis via Zoom at Toronto.  

PROPOSED METHOD OF HEARING: 

The motion is to be heard orally. 

THE MOTION IS FOR AN ORDER: 

(a) to the extent necessary, abridging the time for, and validating the service of 

the motion such that it is properly returnable on May 4, 2021; 

(b) extending the Stay Period as defined in the Initial Order until November 5, 

2021;  
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(c) approving Crystallex entering into the Fifteenth Credit Agreement 

Amendment (as defined below) and approving the terms of such agreement 

including the extension of the maturity of Crystallex’s obligations under the 

DIP Credit Agreement (as defined below);  

(d) that the DIP Charge (as defined below) and the Lender Additional 

Compensation Charge (as defined below) shall secure all obligations under 

the DIP Credit Agreement as amended by the Fifteenth Credit Agreement 

Amendment;  

(e) that certain un-redacted materials in connection with this motion be filed 

under a sealing order and not form any part of the public record in this 

proceeding; and 

(f) such further and other Orders as counsel may request and this Court may 

permit. 

THE GROUNDS FOR THE MOTION ARE: 

A. Background 

1. On December 23, 2011, an order (the "Initial Order") was made granting 

Crystallex protection from its creditors under the Companies' Creditors Arrangement Act 

(the "CCAA Proceeding").  Pursuant to the Initial Order, Ernst & Young Inc. was 

appointed as the monitor (the "Monitor").  Crystallex subsequently obtained an order of 

the United States Bankruptcy Court (the "US Bankruptcy Court") for the District of 

Delaware on December 28, 2011, recognizing this CCAA Proceeding as a foreign main 

proceeding; 

2



- 3 - 

  

 

2. The Initial Order granted the Stay Period against Crystallex, which was most 

recently extended by Order of the Court on November 6, 2020 to May 7, 2021; 

3. Crystallex previously engaged in the business of exploring and developing 

the Las Cristinas gold project in Venezuela until 2011 when the Venezuelan government 

expropriated the mine and purported to terminate the mining operation contract that gave 

rise to the Company's mining rights; 

4. The Company arbitrated the matter before an arbitral tribunal under the 

Additional Facility of International Centre for the Settlement of Investment Disputes of the 

World Bank (the "ICSID") against Venezuela. On April 4, 2016, after five years of 

arbitration, the tribunal released its decision and final award, ruling that Venezuela was 

obliged to pay damages to Crystallex in the amount of US$1.202 billion, plus interest (the 

"Award").  The Award was the single largest ICSID award ever issued at the time; 

B. Update Regarding Crystallex's Efforts with Respect to the Award 

5. Crystallex developed and implemented a dual-track strategy for 

enforcement of the Award, while concurrently pursuing a negotiated resolution with 

Venezuela.  Three primary initiatives in this regard include: (i) the pursuit of recognition 

and enforcement of the Award against Venezuela in the United States; (ii) the extension 

of enforcement efforts against Venezuela to its national oil company, Petroleos de 

Venezuela, S.A. (“PDVSA”) on the basis that it is the alter ego of Venezuela, and (iii) the 

pursuit of a negotiated settlement with Venezuela; 
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(i)  Enforcement of the Award 

6. On March 25, 2017, the United States Federal Court for the District of 

Columbia confirmed the Award and a formal judgment was entered in Crystallex’s favour 

in the amount of approximately U.S.$1.4 billion (the “Judgment”);   

7. Crystallex registered the Judgment in the United States District Court for 

the District of Delaware (the “Delaware Court”) and sought to execute the Judgment 

against PDVSA’s shares in its subsidiary PDV Holding, Inc. (“PDVH”), which indirectly 

owns the shares in the American oil company, CITGO Petroleum Corp.  On August 9 and 

23, 2018, the Delaware Court issued an order authorizing the attachment of the shares 

of PDVH (the “Writ of Attachment”), which order was affirmed by the United States Court 

of Appeals for the Third Circuit (the "Third Circuit", and the "Third Circuit Decision"); 

8. This represents significant progress in the Company's enforcement efforts; 

both the Judgment and the Writ Order are now final;   

(iii)  Settlement with Venezuela 

9. In November 2017, Crystallex and Venezuela settled all of the outstanding 

issues between the parties, which was subsequently amended pursuant to an Amended 

and Restated Settlement Agreement dated September 10, 2018 (the “Amended 

Settlement Agreement”) and approved by this Court on September 17, 2018; 

10. Pursuant to the Amended Settlement Agreement, Venezuela agreed to 

make an initial payment in cash or securities with a market value equal to $425,000,000, 

which was received by November 2018; 
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11. No further payments required under the Amended Settlement Agreement 

have been received and Venezuela and PDVSA remains in breach of that, and other 

terms of the Amended Settlement Agreement; 

12. As a result, Crystallex has continued to pursue its enforcement strategy 

against Venezuela, including seeking to execute upon the Writ of Attachment and other 

efforts to enforce the Judgment; 

13. As described in the Fung Affidavit (as defined herein), Crystallex has and 

intends to continue making significant progress on the enforcement of the Award, 

including execution on the Writ of Attachment, during the requested Stay Period.  The 

Company's continued success in such efforts is necessary to permit Crystallex to 

ultimately make distributions to its stakeholders in accordance with the Court-approved 

waterfall; 

C. Extension of the Stay Period 

14. The current Stay Period expires on May 7, 2021.  Crystallex seeks an 

extension of the Stay Period until November 5, 2021 to permit Crystallex sufficient time 

to continue to pursue its strategies to retain and maximize stakeholder value; 

15. Crystallex has been operating in good faith and with due diligence, including 

its efforts to monetize the Award and to resolve various stakeholder issues and will 

continue to operate in good faith and with due diligence during the proposed Stay Period 

extension, if such extension is granted by the Court; 
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16. Crystallex requests that the Stay Period be extended to November 5, 2021 

and does not believe that any stakeholder would be materially prejudiced if the Stay 

Period was so extended; 

D. DIP Credit Agreement Maturity Extension and Amendment 

17. Crystallex is party to a financing agreement dated as of April 23, 2012 (as 

amended, the "DIP Credit Agreement") with Tenor Special Situation I, LP (the "DIP 

Lender"); 

18. On April 16, 2012, the Honourable Mr. Justice Newbould made an Order 

(the "DIP Order") granting: (i) a charge on the property of Crystallex to secure obligations 

under the DIP Credit Agreement and related documents (the "DIP Charge"); and (ii) a 

charge on the property of Crystallex to secure other obligations payable to the DIP Lender 

under the DIP Credit Agreement (the "Lender Additional Compensation Charge"); 

19. The Maturity Date under the DIP Credit Agreement is currently May 7, 2021, 

or the expiry of the Stay Period, if earlier; 

20. In light of the impending Maturity Date under the DIP Credit Agreement, the 

parties intend to enter into an agreement, subject to Court approval, on the terms of a 

further extension and amendment to the DIP Credit Agreement (called the "Fifteenth  

Credit Agreement Amendment"), which will provide Crystallex with an extension of the 

Maturity Date until November 5, 2021 or the expiry of the Stay Period, if earlier; 

21. Crystallex believes the terms of the Fifteenth Credit Agreement Amendment 

are fair, reasonable, and appropriate.  The Fifteenth Credit Agreement Amendment and 

the extension of the Maturity Date and continued availability of the DIP facility will allow 
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Crystallex, with the continued support of the DIP Lender, to continue to pursue its dual-

track strategy and monetize the Award and advance the threshold matters relating to 

distributions to its creditors; 

22. Further, the DIP Lender has once again agreed to extend the impending 

Maturity Date without requiring the payment of any extension or amendment fee; 

E. Crystallex's Cash Flow Forecasts 

23. The Company’s cash flow forecasts in connection with this motion have 

been filed separately and will be subject to the protective sealing order, if granted.  The 

Company’s obligations during the proposed Stay Period relate almost entirely to 

professional fees, including strategic initiatives related to the enforcement and 

monetization of the Award and threshold matters that affect distributions; 

F. Request for Sealing Order 

24. Crystallex is requesting that the unredacted version of the Fung Affidavit 

and the Monitor’s Thirty-Sixth Report be filed under a protective sealing order 

(collectively, the “Confidential Materials") and not form any part of the public record in 

this proceeding.  The Confidential Materials disclose details of the Company’s 

enforcement and monetization strategy (the "Strategic Information") and certain key 

financial information (the "Financial Information"), the disclosure of which at this time 

would affect the success of  its enforcement and recovery strategies in relation to the 

Award.  Crystallex and its stakeholders will suffer significant harm if the Confidential 

Information is made public at this time; 
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25. Subject to approval of this Court, the parties have agreed to (a) a sealing of 

the Strategic Information, and (b) a temporary sealing of the Financial Information until 

the issue of sealing the Financial Information is determined on a motion at a date to be 

scheduled by the Court; 

G. Other 

26. Sections 11.02 and 23 of the CCAA. 

27. The Rules of Civil Procedure, including rules 1.04(1), 37.01 and 37.02(1). 

28. Such further and other grounds as counsel may advise and this Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 
motion: 

(a) the Affidavit of Robert Fung sworn April 27, 2021 (the “Fung Affidavit”); 

(b) the Thirty-Sixth Report of the Monitor; and 

(c) such further and other materials as counsel may advise and this Court may 
permit. 
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AFFIDAVIT OF ROBERT FUNG 
Sworn April 27, 2021 

I, Robert Fung, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am the Chairman and CEO of Crystallex International Corporation 

("Crystallex" or the "Company"). I have also been a director of Crystallex since 1996, 

Chairman of the Board of Directors of Crystallex since 1998 and CEO since June 2008. 

As such, I have knowledge of the matters to which I hereinafter depose, which knowledge 

is either personal to me, obtained from a review of the documents to which I refer, or, 

where indicated, based on information and belief, in which case I verily believe such 

information to be true. 
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OVERVIEW 

2. This Affidavit is sworn in support of a motion by Crystallex for an Order, 

among other things: 

(a) extending the Stay Period (as defined in the Initial Order (defined below)) 

until November 5, 2021; 

(b) approving Crystallex entering into the Fifteenth Credit Agreement 

Amendment (as defined below) and approving the terms of such agreement 

including the extension of the maturity of Crystallex's obligations under the 

DIP Credit Agreement (as defined below); 

(c) that the DIP Charge (as defined below) and the Lender Additional 

Compensation Charge (as defined below) shall secure all obligations under 

the DIP Credit Agreement as amended by the Fifteenth Credit Agreement 

Amendment; and 

(d) that certain un-redacted materials in connection with this motion be filed 

under a sealing order and not form any part of the public record in this 

proceeding. 

3. On December 23, 2011, an order (the "Initial Order") was made granting 

Crystallex protection from its creditors under the Companies' Creditors Arrangement Act 

(the "CCAA Proceeding"). Pursuant to the Initial Order, Ernst & Young Inc. was 

appointed as the monitor (the "Monitor"). Crystallex subsequently obtained an order of 
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the United States Bankruptcy Court for the District of Delaware on December 28, 2011, 

recognizing this CCAA Proceeding as a foreign main proceeding. 

4. Crystallex's only asset is an award of USD $1,202 billion, plus interest, 

rendered by the World Bank's International Centre for the Settlement of Investment 

Disputes ("ICSID") against the government of Venezuela (the "Award"), and the proceeds 

recovered on account of the Award. The Award was rendered on April 4, 2016 in respect 

of Venezuela's expropriation from Crystallex of its rights to the Las Cristinas gold mine. 

5. In the more than five years since the Award was granted, Crystallex has 

been engaged in complex legal proceedings aimed at enforcing or otherwise realizing the 

value of the Award, in the face of opposition from large, well-funded adversaries, two 

competing government regimes in Venezuela (being the Nicolas Maduro-led government 

and the opposition government led by Juan Guaido), and against the backdrop of an ever 

changing geopolitical landscape that includes obstacles to enforcement created by the 

United States government. Successful enforcement on the Award has required and will 

continue to require careful and thoughtful legal planning and execution. 

6. The Company's success in enforcing the Award is the single most important 

issue in this CCAA Proceeding, Crystallex's success on this front will dictate its ability to 

repay the DIP obligations and provide any meaningful recovery to its stakeholders. As 

described in detail herein, since the last extension of the Stay Period, Crystallex has 

continued to make significant progress in its enforcement efforts. 

13



Crystallex believes that sealing of certain financial and strategic information remains 

necessary to prevent these harms and ensure that the Company can successfully 

complete its enforcement on the Award for the benefit of all of its stakeholders. 

7. Crystallex has been operating in good faith and with all due diligence in this 

CCAA Proceeding, including to monetize the Award and to resolve various stakeholder 

issues. With all of the progress Crystallex has achieved to date, and its ongoing efforts 

that are described herein, the Company has sought a further extension of the Stay Period, 

and accompanying relief. 

8. This Affidavit is divided into two parts. The first part will update this Court 

on the Company's ongoing enforcement efforts with respect to the Award and this CCAA 

Proceeding. The second part of this Affidavit will address the relief sought and the basis 

for such relief. 

PART I - UPDATE 

A. UPDATE ON SETTLEMENT AND ENFORCEMENT EFFORTS WITH RESPECT 
TO THE AWARD 

9. As described in previous Affidavits filed in this CCAA Proceeding and in the 

reports of the Monitor, Crystallex, in consultation with the Monitor, developed and 
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implemented a dual-track strategy for a negotiated resolution with Venezuela and 

enforcement of the Award. These efforts continue in a meaningful way for the benefit of 

the Company's stakeholders and are set out in detail below. 

(i) Settlement with Venezuela 

10. As described in my previous Affidavits filed in this CCAA Proceeding, in 

November 2017, Crystallex concluded a settlement agreement with Venezuela (the 

"Settlement Agreement"), the terms of which were unfulfilled. The parties later reached 

an Amended and Restated Settlement Agreement dated September 10, 2018 (the 

"Amended Settlement Agreement"), which was approved by this Court on 

September 17, 2018. 

••IHPursuant to the Amended Settlement Agreement, Venezuela agreed to 

make an initial payment in securities or cash with a combined market value equal to 

U.S.$425,000,000 (the "Initial Payment"). The Initial Payment was received in securities 

(the "Initial Payment Securities") and cash. As will be discussed below, the Initial 

Payment Securities do not represent a good prospect of recovery for the Company's 

stakeholders at this time because they cannot be liquidatedHB^^H^HH^I 
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(ii) Enforcement of the Award 

12. On March 25, 2017, the United States Federal Court for the District of 

Columbia confirmed the Award and entered judgment in Crystallex's favour in the amount 

of approximately U.S.$1.4 billion (the "Judgment"), which became final and binding in 

the United States in 2019. 

13. As part of its enforcement efforts, Crystallex registered the Judgment in the 

United States District Court for the District of Delaware (the "Delaware Court") and 

thereafter obtained orders (collectively, the "Writ Order") declaring that Petroleos de 

Venezuela, S.A. ("PDVSA"), Venezuela's national oil company, was the alter ego of 

Venezuela. The Writ Order authorized the attachment (the "Writ of Attachment") of 

PDVSA's shares in its U.S. subsidiary PDV Holding, Inc. ("PDVH" and the "PDVH 

Shares"), which controls CITGO Petroleum Corp. ("CITGO"). CITGO is an American oil 

company and Venezuela's largest overseas asset, valued at billions of dollars. 

14. In July 2019, the United States Court of Appeals for the Third Circuit (the 

"Third Circuit") affirmed the Writ Order finding that PDVSA was an alter ego of 

Venezuela and authorizing the Writ of Attachment and Venezuela's appeal of that 

decision was ultimately denied on May 18, 2020. This represented significant progress 

in the Company's enforcement efforts; both the Judgment and the Writ Order are now 

final. 

15. On May 22, 2020, Judge Stark of the Delaware Court, among other things, 

(a) directed PDVH to answer the Writ of Attachment, and (b) ordered simultaneous 

briefing on the sale process for the PDVH Shares and any motion to quash the Writ of 
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Attachment, which Venezuela, PDVSA or any other party1 wished to raise in response. 

As part of his Order, Judge Stark specifically invited the U.S. government to provide its 

views on the matters before the Delaware Court (the "CITGO Litigation"). 

16. In response, Venezuela, PDVSA, PDVH and CITGO2 (collectively, the 

"Venezuela Parties") requested Judge Stark to quash the Writ of Attachment (the 

"Motion to Quash") and asked the Delaware Court to revisit the alter-ego determination 

on the basis that the circumstances underlying the Writ Order have changed (the "Rule 

60 Motion" and together with the Motion to Quash, the "Opposition Motions"), which 

the Company vigorously opposed. 

17. On January 14, 2021, Judge Stark issued an order (the "January Order") 

denying the Opposition Motions and granting, in part, the Company's motion for an Order 

approving the process for the sale of the PDVH Shares. The January Order and opinion 

of Judge Stark (the "January Opinion") also dated January 14, 2021, are attached as 

Exhibit "A" to my Affidavit. 

18. The Venezuela Parties filed notices of appeal of the January Order and 

moved the Delaware Court for a stay pending resolution of their appeal before the Third 

Circuit. On March 19, 2021, the Delaware Court denied the requested stay with the result 

that the sale process for the PDVH Shares could proceed as ordered by the January 

The current interveners are BlackRock Financial Management Inc. and Contrarian Capital 
Management L.L.C. (holders of PDVSA 2020 Bonds); Rosneft Trading S.A. (holder of a 49.9% 
interest in CITGO as collateral for a loan to Venezuela); PDVH and CITGO. 

All references to Venezuela, PDVSA, PDVH and CITGO throughout this Affidavit in the context of 
the CITGO Litigation after January 23, 2019 refer to Venezuela, PDVSA, PDVH and CITGO 
represented through the Guaido Government (defined below). 
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Order while Venezuela's appeal is waiting to be heard by the Third Circuit. On April 6, 

2021, the Company moved to dismiss the Venezuela Parties' appeals for lack of appellate 

jurisdiction. That motion is currently pending. A schedule for hearing the appeals and/or 

the motion to dismiss has not yet been set by the Third Circuit. 

19. The January Opinion and the January Order represent a significant 

achievement for the Company's enforcement efforts for two reasons. First, by denying 

the Opposing Motions, Judge Stark has eliminated yet another attempt by the Venezula 

Parties to frustrate the Company's efforts to realize on the PDVH Shares. Second, Judge 

Stark established some of the parameters of the sales procedures (the "Sales 

Procedures") that the Delaware Court will follow in conducting a sale of the PDVH Shares 

and expressed the intent to advance a sale of the PDVH Shares to the maximum extent 

that can be accomplished absent a license from Office of Foreign Assets Control 

("OFAC") (which license requirement is described below in paragraph 29 of my Affidavit). 

Among other things, the January Opinion established the following in connection with 

such Sales Procedures: 

(a) the day-to-day implementation of the Sales Procedures will be overseen by 

a special master appointed by the Delaware Court; 
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(b) the Delaware Court will set minimum requirements for the Sales 

Procedures; 

(c) Crystallex will be permitted to credit bid the debt owing under the Judgment 

and its priority status will not be affected by the Sale Procedures; 

(d) the process will result in the sale of as many, but only as many, PDVH 

Shares as are necessary to satisfy the Judgment; and 

(e) the Venezuela Parties will have an opportunity to be involved in the process 

but they will not be running the Sales Procedures. 

20. While the January Opinion set out the general parameters for the Sales 

Procedures, Judge Stark, recognizing that more detailed procedures would be needed 

before a sale of the PDVH Shares could occur, ordered the parties3 to submit proposals 

for how the Delaware Court should proceed to establish the finer details of the Sales 

Procedures and identifying a special master. 

21. In response to the January Order, the parties presented the Court with three 

candidates for the special master position and on April 14, 2021, Judge Stark made an 

order appointing Robert B. Pincus as special master (the "Special Master") to oversee 

the Sales Procedures. Mr. Pincus is an attorney who practiced at Skadden, Arps, Slate, 

Meagher & Flom LLP and specialized in mergers and acquisitions until his retirement in 

2018. As part of his order, Judge Stark required the Special Master to work with the 

On the issue of the Sales Procedures, the Delaware Court also received and continues to receive, 
input from Phillips Petroleum Company Venezuela Limited and ConocoPhillips Petrozuata B.V., 
who each are non-parties but have similar enforcement proceedings before the Delaware Court. 
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parties to submit a proposed order, no later than April 30, 2021, setting out arrangements 

for how the Special Master will be paid for his time and expenses, and a deadline for 

when Mr. Pincus must submit a proposed Sales Procedures order. 

B. RECENT EVENTS RELEVANT TO THE COMPANY AND THE AWARD 

22. Although the Judgment and Writ Order are now final and there has been 

significant progress in the Delaware Court regarding the sale of the PDVH Shares, there 

continue to be a number of factors that create significant uncertainty and may impact the 

ability of Crystallex to monetize the Award. These include: 

(i) Competing government regimes in Venezuela; 

(ii) U.S. policy with respect to Venezuela; 

(iii) CITGO's uncertain future; and 

(iv) Venezuela's financial and humanitarian crisis. 

These are discussed in detail in the following paragraphs. 

(i) The Competing Government Regimes in Venezuela 

23. There continues to be a question of who constitutes the legitimate 

government of Venezuela and who may act on behalf of that country with respect to any 

discussions with Crystallex; President Nicolas Maduro or Juan Guaido, the former 

President of the National Assembly (the "Guaido Government"). 

24. Venezuelan National Assembly elections were held on December 6, 2020 

and while Juan Guaido and other opposition parties denounced the election as 
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illegitimate, Maduro was the ultimate victor with 90% of seats now controlled by Maduro 

allies. Now, the parliamentary majority that was the basis for Guaido's claim to power as 

President of the National Assembly has expired. The shift in legislative power away from 

the Guaido-led opposition marks a consolidation of power for Maduro domestically and 

leaves open the question of what, if any, authority Juan Guaido has to make decisions on 

behalf of Venezuela. 

25. The United Nations, Russia, China, among others, continue to recognize 

the Maduro regime as the legitimate government of Venezuela. Relatively few of the 

nearly 60 governments that previously recognized Guaido as Interim President still do -

though the United States and Canada still consider Venezuela's legitimate head of state 

to be Juan Guaido. The European Union's 27 states had previously supported the Guaido 

Government. However, on January 6, 20201, after Guaido lost the National Assembly 

elections these states said they could no longer legally recognize Guaido as the Interim 

President, and instead has characterized him as a "privileged interlocutor" 

(notwithstanding that the European Union did not recognize the elections as legitimate). 

Attached to my Affidavit as Exhibit "B" are articles from the Wall Street journal, CNN and 

Reuters describing Guaido's political situation. 

21



- 1 2 -

(ii) U.S. Policy Towards Venezuela 

28. As discussed in my Affidavit dated October 28, 2020 (the "October 

Affidavit"), the Trump Administration manifested its support for the Guaido Government 

through participation in the ongoing CITGO Litigation and the imposition of broad 

sanctions (the "Sanctions") on Venezuela's economy and government, most notably on 

its crucial oil sector, to try and force Maduro to cede power. 

Crystallex has submitted its application for a specific license authorizing the sale of the 

PDVH Shares and is awaiting OFAC's decision. 

30. Since taking office, the Biden Administration has also expressed its support 

for Guaido and denounced Maduro as a dictator. While the Biden Administration has 

Including by way of an executive order made on August 5, 2019 entitled "Blocking Property of the 
Government of Venezuela". 
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31. In a March 8, 2021 press briefing, a transcript of which is attached as 

Exhibit "C" to my Affidavit, an official from the Biden Administration indicated their 

willingness to review the Sanctions when they stated: 

[...] we're going to review the sanctions to make sure that they are 
effective because the focus of sanctions should be to increase pressure 
on the regime, eliminate any sort of access to corrupt capital to sustain 
themselves, and — but also not one to — that penalizes and punishes 
unnecessarily the Venezuelan people in the country. 

(iii) CITGO's Uncertain Future 

33. As previously disclosed to this Court, PDVSA pledged a 50.1% interest in 

its CITGO Holding shares to secure their bonds due in 2020 (the "2020 Bonds"). The 

2020 Bonds are in default owing to the failure by PDVSA to make a US$913 million 

payment due on October 28, 2019, placing the holders of the 2020 Bonds (the "2020 

Bondholders") in competition with the Company for the control of the sale of the 

ownership of CITGO. The 2020 Bondholders however, like Crystallex, are currently 

prohibited by the Sanctions from enforcing on their debt. OFAC initially granted a license 

("General License 5") that authorized the 2020 Bondholders to sell the CITGO shares 

but General License 5 was superseded most recently on December 23, 2020 by General 
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License 5F, which prevents the holders of the 2020 Bonds from engaging in any 

transactions relating to the sale or transfer of the CITGO shares until July 21, 2021. 

(iv) Venezuela's Financial and Humanitarian Crisis 

35. As discussed in my previous affidavits, Venezuela has been in the midst of 

a severe humanitarian and economic crisis for several years, which has been worsened 

significantly by ongoing political turmoil. As discussed in the articles found at Exhibit "A", 

a third of Venezuelans cannot access three meals a day, inflation in Venezuela is near 

2,000% and some estimates say that the economy contracted by 23% in 2020 after 

shrinking 40% a year earlier. The humanitarian, health and economic challenges are 

further complicated because of the significant ongoing leadership conflict between 

Maduro and Guaido, more particularly described above. This emergency has become 

much more intense because COVID-19 has reduced global economic activity and 

resulted in collapsing oil prices, which has grave consequences for Venezuela as a 

country that relies heavily on oil. 
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C. NEXT STEPS 

(i) Enforcement Efforts 
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(ii) Taxes 

38. The DIP Credit Agreement contains several key provisions that relate to 

procedures for Crystallex's tax determination, reporting and filing obligations as well as 

the priority and timing of any payments to Canada Revenue Agency ("CRA"). As 

described in my prior affidavits sworn in this CCAA Proceeding, under the second step of 

the Waterfall contained in the DIP Credit Agreement, Crystallex is required "to pay any 

taxes, payable or required to be withheld by the Borrower or by any government in respect 

of the settlement, judgment or collection in relation to the Arbitration Proceeding...". As 

required pursuant to the DIP Credit Agreement, Crystallex engaged leading Canadian 

accounting and legal tax professionals (the "Tax Advisors") to advise Crystallex with 

respect to (a) the amount of taxes that must be paid or withheld in respect of the Award, 

prior to the Company making any distributions under the subsequent steps of the 

Waterfall, and (b) the characterization of the Award by Crystallex in any tax return filed. 

39. Based on the detailed advice of its Tax Advisors, and in compliance with 

the terms of the DIP Credit Agreement, the Company (in consultation with the Monitor, 

the DIP Lender and the ad hoc committee of the holders of the Company's 9.375% Notes 

(the "Ad Hoc Committee")) filed its tax returns on August 7, 2020 (the "Tax Filing"). 
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40. Following the Tax Filing, Crystallex, through its counsel and with the 

involvement of the Monitor, has been engaging with CRA to address their inquiries and 

ultimately seek comfort with respect to the tax return filed by Crystallex. The Company 

continues to update counsel for the DIP Lender and the Ad Hoc Committee on its 

discussions and progress with CRA. 

(iii) Mediation 

41. On January 27, 2020, the Company, the DIP Lender and the Ad Hoc 

Committee were directed by Justice Hainey to mediate their disputes. The mediation 

remains ongoing. 

42. The Company remains optimistic that the mediation will allow the parties to 

resolve their disputes and avoid the need for lengthy and costly litigation before this Court. 

The Company intends to continue to mediate in good faith. 

PART II - RELIEF SOUGHT 

D. REQUEST FOR A SEALING ORDER 

43. As part of this Motion, Crystallex is requesting that the following materials 

be filed under a sealing order: 

(a) the unredacted motion record of the Company, including the unredacted 

version of this Affidavit; and 

(b) the unredacted version of the Monitor's Thirty-Sixth Report, 

(collectively, the "Confidential Materials"). 
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44. The information (the "Confidential Information") that the Company seeks 

to redact in the Confidential Materials generally falls into two categories: (a) certain limited 

financial information of the Company, including the Company’s current cash balance (the 

"Financial Information"), and (b) descriptions of the Company's monetization and 

enforcement strategy, including views and predictions by Crystallex about positions taken 

by Venezuela, competing creditors and the U.S. government (the “Strategic 

Information”). 

45. I understand from my counsel Natalie Renner at Davies that, similar to the 

approach taken in November 2020, the Company, DIP Lender and Ad Hoc Committee 

have agreed, subject to the approval of the Court, to a sealing of the Strategic Information 

and a temporary sealing of the Financial Information, with the sealing issue on the 

Financial Information to be determined on a motion at a date to be scheduled by the Court 

(the “Sealing Motion”).  The parties have agreed on a litigation timetable to address the 

Sealing Motion, if necessary.  As such, the Company is seeking an order to seal the 

Confidential Materials, and in the case of the Financial Information until the determination 

of the Sealing Motion. 

46. Crystallex and its stakeholders will suffer significant and irreparable harm if 

the Confidential Information is made public.  The detailed and specific harms that would 

be caused by the disclosure of the Confidential Information is described herein and as 

set forth in Confidential Appendix I to my October Affidavit as applicable, which I 

incorporate and adopt in this affidavit.  I will provide further and updated evidence in 

support of sealing the Financial Information in connection with any future Sealing Motion, 

if necessary. 
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E. EXTENSION OF THE STAY 

47. The Initial Order granted a stay of proceedings against Crystallex and its 

directors and officers during the Stay Period, which was most recently extended by Order 

of the Court on November 3, 2020 until May 7, 2021. 

48. Crystallex seeks an extension of the Stay Period until November 5, 2021 to 

allow the Company to remain focused on continuing its enforcement steps and efforts 

(including the sales procedures), while also dealing with an uncertain and volatile situation 

in Venezuela and with PDVSA. 

49. The Company has made significant progress since the last extension of the 

Stay Period in advancing the monetization of the Award 

50. Crystallex believes that a six-month Stay Period is reasonable in the 

circumstances as it will provide the Company with time to continue to pursue the 

enforcement and monetization of the Award. After discussions with the Monitor, the 

Company has decided to seek an extension of the Stay Period entirely consistent with 

the last extension of the Stay Period of six months. The Company understands that the 

DIP Lender has also consented to a six month extension of the Stay Period. 

51. Finally, the Company will continue to work with the Monitor, the DIP Lender 

and its other principal stakeholder groups during the Stay Period to continue to respond 

to information requests or provide updates, as may be appropriate, and to continue to 

mediate the various issues between the parties in good faith. 
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52. I believe that Crystallex has acted, and continues to act, in good faith and 

with due diligence and will continue to do so during the proposed Stay Period extension, 

if such extension is granted by the Court. 

53. In the circumstances, Crystallex requests that the Stay Period be extended 

to November 5, 2021 and does not believe that any stakeholder would be materially 

prejudiced if the Stay Period was so extended. 

F. DIP CREDIT AGREEMENT MATURITY EXTENSION AND AMENDMENT 

54. On April 16, 2012, Mr. Justice Newbould made an Order (the "DIP Order") 

approving a debtor-in-possession loan to the Company (the "DIP Loan") and : (i) a charge 

on the property of Crystallex to secure obligations under the DIP Credit Agreement and 

related documents; and (ii) a charge on the property of Crystallex to secure certain other 

obligations payable to the DIP Lender under the DIP Credit Agreement. 

55. The last extension of the Maturity Date under the DIP Credit Agreement 

expires on May 7, 2021. 

56. The Company and the DIP Lender have agreed, subject to Court approval, 

on the terms of a further extension and amendment to the DIP Credit Agreement (called 

the "Fifteenth Credit Agreement Amendment"), in substantially the form of agreement 

attached as Exhibit "D" to my Affidavit. The Fifteenth Credit Agreement Amendment 

would provide for an extension of the Maturity Date until November 5, 2021 or the expiry 

of the Stay Period, if earlier, and otherwise provides the same terms as recent previous 

extension and amendment agreements between the Company and DIP Lender and 

approved by the Court ("Prior DIP Amendments"). 
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57. The effectiveness of the Fifteenth Credit Agreement Amendment is subject 

to the same conditions set forth in Prior DIP Amendments, including, among other things: 

(i) the entry of an order: (a) extending the Stay Period to November 5, 2021, without any 

conditions to such approval; and (b) approving the Fifteenth Credit Agreement 

Amendment and authorizing Crystallex to enter into the Fifteenth Credit Agreement 

Amendment and perform all of its obligations thereunder; and (ii) no motion, action, 

application or any other form of court process seeking an order has been filed, threatened 

in writing or pending that could be reasonably expected to, among other things: 

(a) adversely impair the DIP Lender’s rights under the DIP Credit Agreement, orders 

made in connection therewith, or any other order or endorsement of this Court or the US 

Bankruptcy Court; or (b) interfere with Crystallex’s efforts to monetize the Award or collect 

under the Amended Settlement Agreement. 

58. The DIP Lender has agreed not to seek an extension fee or an amendment 

fee in connection with the form of Fifteenth Credit Agreement Amendment.  Crystallex 

believes this is a material concession that will benefit its stakeholders and appreciates 

the DIP Lender’s continued support of the Company.  Crystallex believes the terms of the 

Fifteenth Credit Agreement Amendment are fair, reasonable, and appropriate. 
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59. The DIP Loan has been fully drawn and Crystallex is not relying on further 

advances thereunder during the requested Stay Period. 

A. CRYSTALLEX’S CASH FLOW FORECASTS 

60.  The Company’s cash flow forecasts in connection with this motion have 

been filed separately and will be subject to a protective sealing order, if granted.  The 

cash flow forecasts show that the Company will have sufficient funds to meet its projected 

liquidity requirements throughout the requested extension of the Stay Period.  The 

Company’s disbursements during the proposed Stay Period relate almost entirely to 

professional fees, including for the Company’s strategic initiatives related to asset 

preservation and enforcement and collection strategies in connection with the Award and 

its monetization and enforcement. 

SWORN remotely by Robert Fung 

at the City of Toronto, in the 

Province of Ontario, before me on 
the 27th day of April, 2021 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration 

Remotely. 

  
Natalie Renner 
Commissioner for taking Affidavits 

) 
) 
) 
) 

) 
  
ROBERT FUNG 
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Venezuela Opposition Debilitated as Biden Set to Take Office;  President 
Maduro's regime tightens grip on National Assembly, undermining U.S.-

backed movement despite oil sanctions - Correction Appended

The Wall Street Journal Online

January 5, 2021

 Correction Appended

Copyright 2021 Factiva ®, from Dow Jones
All Rights Reserved

Copyright 2021 Dow Jones & Company, Inc. All Rights Reserved.

Section: WORLD; Latin America News

Length: 1277 words

Byline: By Kejal Vyas

Body

When Venezuela's regime takes over the National Assembly on Tuesday, it will put the U.S.-
backed opposition leader Juan Guaidó in his most precarious position since becoming head of 
the movement to oust the authoritarian President Nicolás Maduro two years ago.

For the current government, Mr. Guaidó will no longer be head of congress in Venezuela now 
that Mr. Maduro's lieutenants are about to be sworn in to lead the 277-member National 
Assembly. Mr. Guaidó's position as president of the assembly had given the U.S. and more than 
50 countries justification to recognize him over Mr. Maduro as Venezuela's legitimate leader.

Mr. Maduro has publicly said his government is willing to engage with the U.S., though past 
efforts at brokering a dialogue failed.

An official on President-elect Joe Biden's transition team said that it has no plans to negotiate 
with Mr. Maduro, adding that it has had no communications with the Venezuelan regime.

"President-elect Biden has been clear throughout the campaign and during the transition that he 
believes Maduro is a dictator and that the Biden administration will stand with the Venezuelan 
people and their call for a restoration of democracy through free and fair elections," the official 
said.
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The U.S., the official added, will seek to rebuild multilateral pressure on Mr. Maduro, call for the 
release of political prisoners, implement sanctions against Venezuelan officials guilty of 
corruption and human-rights abuses, and grant Temporary Protected Status for Venezuelans 
living in the U.S.

As Mr. Maduro tightens his grip on congress, the country's opposition will soon be dealt another 
blow. Some remaining opposition lawmakers close to Mr. Guaidó plan to flee the country, 
fearing jail if they remain in Venezuela, opposition activists said. With no powers or control over 
territory, what Mr. Guaidó and his team call an interim government is now little more than a 
virtual entity, making pro-democracy statements through social media and Zoom. The Trump 
administration has said it still considers Mr. Guaidó as Venezuela's only democratically elected 
leader.

With many in the opposition leadership now outside Venezuela, Mr. Guaidó is increasingly 
isolated, living in a small apartment in Caracas with his wife and small daughter and wondering 
whether the secret police will arrest him.

As Mr. Biden prepares to be inaugurated as U.S. president Jan. 20, Venezuelan opposition 
leaders said they are shifting away from strategies to spur a revolt to force Mr. Maduro from 
power. Instead, they said they would lean more toward finding a way to alleviate food and 
medicine shortages in a country facing economic calamity. A third of Venezuelans can't access 
three meals a day, according to the U.N. World Food Program. As many as half endure daily 
power outages while they struggle to get by with annual inflation near 2,000%, according to the 
Caracas business-consulting firm Ecoanalítica.

Since the U.S. first recognized Mr. Guaidó as Venezuela's interim president in January 2019, 
Washington has imposed oil and financial sanctions and drummed up international support for a 
movement to overthrow Mr. Maduro. That effort has failed.

Now many opposition activists, as well as former advisers to President Trump, are saying 
changes are needed.

"The whole Guaidó interim-government scheme probably outlived its life," said Juan Cruz, who 
previously advised the White House on Venezuela policy. He said the U.S. needs to reconsider 
its broad sanctions, which targeted state companies and figures accused of corruption and 
human-rights abuses.

"January represents a new day for a lot of players: the opposition, the U.S. administration and 
even the regime," said Mr. Cruz.

Mr. Guaidó, in a recent video address on Twitter, sought to instill confidence in his movement by 
assuring that it is unified and would lead the country toward free elections. "The dictatorship is 
not going to leave willingly, and that's why we need to make them leave," he said.

He called on supporters to protest in the streets on Tuesday as Mr. Maduro's allies take their 
seats in the National Assembly. He also urged Venezuelan envoys operating in other countries 
to lobby host nations to increase pressure on Mr. Maduro.
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But he proposed little else. And in Venezuela, the economic meltdown and jailings have most 
Venezuelans preoccupied with getting access to scarce running water and fuel rather than 
thinking about protests.

"You've lost the capacity to mobilize people," said Luis Vicente León, a political analyst who 
directs the Caracas polling firm Datanálisis. "Today there's no one pressuring Maduro inside 
Venezuela-no political negotiations, no election participation or protests. The result is the 
complete pulverization of the opposition."

In a recent poll, Datanálisis found only 25% of respondents said they had hopes for a 
democratic transition in the country. Ecoanalítica estimates that the economy contracted by 23% 
in 2020 after shrinking 40% a year earlier.

Hopelessness in the country is expected to increase the outflow of desperate Venezuelans, 
which now totals five million. The Organization of American States estimates that the number of 
Venezuelan migrants could swell to seven million by the end of 2021, more than the number of 
Syrians who have fled that country's brutal war.

The political standoff is making the search for solutions to the humanitarian crisis difficult. 
Opposition lawmakers allied with Mr. Guaidó recently approved a resolution on a Zoom 
videoconference calling for them to continue in office after Tuesday, when their five-year 
congressional terms ended. They argued that the legislative elections Mr. Maduro held in 
December were illegitimate, as did the U.S. and many other countries.

Mr. Maduro said in a recent address that he would crack down on any lawmakers trying to 
extend their mandate. "I won't be afraid to act fiercely to apply the law," the leftist leader shouted 
in the televised speech, flanked by the military high command.

At times Mr. Maduro has challenged Mr. Guaidó by taking over opposition political parties. But 
Mr. Guaidó also faces fissures within his own movement. Democratic Action, one of the main 
political parties in the opposition coalition, abstained from a vote on keeping Mr. Guaidó as 
assembly chief. Some lawmakers said they have lost faith in his team.

Oscar Ronderos, a lawmaker who has broken from Mr. Guaidó, described the current opposition 
movement as "an interim government that does not exist, in a National Assembly that doesn't 
serve anyone."

The movement's internal discord, according to opposition lawmakers, could further damage its 
credibility, especially among countries in the European Union that advocate negotiations with 
the regime to permit humanitarian aid and later an agreement on free elections.

In recent weeks, the Maduro regime displayed its repression by arbitrarily detaining the directors 
of organizations that provide food to poor Venezuelans and sentencing six former executives of 
Citgo to long prison terms. The U.S. government has said the executives-five of whom are U.S. 
citizens-are being held unjustly.

"Rather than being confidence building, it's confidence eroding," for negotiation hopes, Mr. Cruz 
said.
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Julio Borges, who from exile in Colombia serves as the top diplomat for Mr. Guaidó's movement, 
said he expects the U.S. and its allies won't go easy on Mr. Maduro.

"The most important thing for the democratic struggle in Venezuela is that Maduro is still unable 
to stabilize the country or increase his popularity," he said.

Ginette Gonzalez in Caracas, Venezuela, contributed to this article.

Write to Kejal Vyas at kejal.vyas@wsj.com

Notes

PUBLISHER: Dow Jones & Company, Inc.

Correction

Corrections & Amplifications

As many as half of Venezuelans endure daily power outages while they struggle to get by with 
annual inflation near 2,000%, according to the Caracas business-consulting firm Ecoanalítica. 
An earlier version of this article incorrectly said 12,000%. (Corrected on Jan. 4.)

Load-Date: January 5, 2021
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Venezuela's revolution has stalled. Is 
Juan Guaidó still the answer? 
 
 
Analysis by Vasco Cotovio and Isa Soares, CNN 
Updated 3:01 PM ET, Thu January 14, 2021 
 
What should President Biden do about Venezuela? 00:59 

(CNN)Flanked by flags in the makeshift assembly hall of a non-descript office building, the 
leader of Venezuela's opposition told lawmakers that 2021 would be the year that 
would change Venezuela's fate. 

"It's the end of a cycle, because in 2021 Venezuela will be reborn and will see freedom," 
Juan Guaidó said at the January 5 meeting, as he asked the opposition to unite around him. 

There was some applause from dozens of opposition members present or calling into the 
wood-paneled room in East Caracas -- but it was a stark contrast from nearly two years 
ago, when the young leader took the stage with a similar promise of freedom. 

In January 2019, surrounded by friends and allies, Guaidó -- recently minted the head of 
opposition-controlled National Assembly -- had stood before a roaring crowd. In his left 
hand, he held a small pocket Constitution engraved with the face of South American 
revolutionary and local hero Simon Bolivar, then raised his right hand and began reciting an 
oath: "I swear," he said, pausing as the crowd began cheering. "To formally assume the 
power of the National Executive as the President of Venezuela." 

82

https://www.cnn.com/profiles/vasco-cotovio
https://www.cnn.com/profiles/vasco-cotovio
https://www.cnn.com/profiles/vasco-cotovio
https://www.cnn.com/profiles/isa-soares
https://cnn.com/2020/12/18/americas/venezuela-death-of-socialism-intl/index.html
https://cnn.com/2020/01/21/americas/guaido-venezuela-one-year-intl/index.html


 - 2 - 

 

 
Guaidó at a protest in February 2019. 

The crowd went wild, waving flags, holding their fists in the air in celebration, some even 
brought to tears by his declaration. For many, this seemed to be a turning point toward 
justice, after a widely disputed election in which Nicolas Maduro claimed a second term as 
Venezuela's President. 

The opposition's argument was that Guaidó should instead serve as Venezuela's interim 
president per his constitutional duty as President of the National Assembly -- at least until 
free and fair elections could be held. 

The United States under President Donald Trump soon recognized Guaidó as the country's 
lawful leader. More than 60 countries soon did the same. Venezuela suddenly seemed 
poised for change after years of corruption and mismanagement under the governments of 
Hugo Chavez and Maduro, widely considered responsible for driving the country into 
extreme poverty. 

Weeks of demonstrations in support of Guaidó's claim to the presidency ensued, especially 
in the capital Caracas, some attracting hundreds of thousands of people. The popular 
movement culminated in a botched coup attempt in April 2019, when Guaidó announced a 
revolutionary uprising at dawn from Generalissimo Francisco de Miranda Air Base, also 
known as "La Carlota" in Caracas, alongside supporters, allies and a group of soldiers. 
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He called it "the final phase of Operation Freedom" and said it would put an end to 
Maduro's control of the Venezuelan government -- but the uprising ultimately failed. 

 
An anti-Maduro protest in 2019. 

Protests have since waned and animosity against the regime tuned down. Many 
Venezuelans, already on their knees after years of economic decline, seem to have lost the 
urgency of their desire for political change, as the country grapples with a deadly pandemic. 

Last month, most opposition figures from the National Assembly, including Guaidó withdrew 
ahead of another round of elections, saying they didn't have a fair shot. They said they saw 
the vote as fraudulent after Venezuela's Supreme Court - which is full of Maduro loyalists - 
wrested control of the main opposition parties and handed it over to politicians loyal to the 
regime. And though they maintain they are the only democratically elected and rightful 
representatives of the Venezuelan people, the unseated opposition legislators have been 
forced into hiding and meet in secret locations. 
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Venezuela is quietly quitting socialism 

Some in the international community, including the United States, have promised continued 
support for Guaidó and his movement. "The international community cannot allow Maduro, 
who is in power illegitimately because he stole the 2018 election, to gain from stealing 
another election," a spokesperson for the US State Department Bureau of Western 
Hemisphere Affairs told CNN on January 8. 

"Neither Maduro nor his new, fraudulently elected illegitimate National Assembly will 
represent the voice of the Venezuelan people, which should be expressed through free and 
fair elections." 

But many in the country and abroad now doubt that Guaidó can deliver on his promise to 
restore democracy. Even the European Union, while rejecting the results of the National 
Assembly elections, did not refer to Guaidó as "Interim President" in a recent statement, 
saying "the EU will maintain its engagement with all political and civil society actors striving 
to bring back democracy to Venezuela, including in particular Juan Guaidó and other 
representatives of the outgoing National Assembly elected in 2015." 

Meanwhile, cracks are appearing in Guaidó's armor at home, with some in the opposition 
questioning his strategy. 

On August 23, fellow opposition politician and former presidential candidate Henrique 
Capriles called for Venezuelans to participate in the December election, breaking ranks with 
the rest of the opposition which had called for a boycott. "It's not about returning to argue 
what we already know: that the Maduro regime doesn't want the discontent to use their 
vote, that they are capable of everything even while having 80% of the country against 
them," he wrote on Twitter. "It's about... debating a route that isn't solely that of abstention 
and resignation." 

Another former presidential candidate from opposition ranks, Maria Corina Machado, wants 
more extreme action than Guaidó took. "Today we call for the strategy of force," she said 
in a video to her supporters on December 30 "Yes, I am calling for it, because it is the only 
that allows us to remove these criminals from power." 
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Some in the opposition have started questioning Guaidó's strategy. 

Machado believes Guaidó's team missed its chance to effect real change, she told CNN last 
month. "I think there's been a lack of accountability from the interim government (of Juan 
Guaidó)," she said. "We had the greatest opportunity ever to get rid of this horrible regime 
and I think the opposition has committed important mistakes." 

Despite her criticism and the fact that some lawmakers have recently given in to regime 
pressure and switched sides to support Maduro, Machado claims Venezuela's opposition is 
still united -- though its strategy needs to change. 

"Society has been more united and supportive when the opposition has been able to 
manage a strategy that the population feels can be effective in producing regime change," 
she explains, adding that "Juan Guaidó had huge support" while people believed his 
strategy of relying mostly on international pressure, especially US sanctions, could deliver. 
As it became clear it would not, "people started doubting as well," she adds. 

Many on the streets of Caracas seem to agree with Machado. Nearly two years after 
Guaidó's declaration, they feel momentum has shifted, that Maduro has tightened his grip 
on power and that another shift is needed. 
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Joe Biden faces a key decision on Venezuela 

"The form of struggle needs to change," with a pro-opposition union leader said, out 
elaborating how. Speaking on condition of anonymity for fear of repercussion , they added 
that that Venezuelans are "disappointed" and "no longer expect anything" from Juan 
Guaidó. "People feel he does not represent a solution. And what people need is a solution." 

Back in the wood-panelled room in East Caracas, Guaidó told lawmakers he welcomed 
"constructive criticism" from all sides, acknowledging that some had proposed different 
strategies, including Capriles and Machado, whom he said had done "so much" for 
Venezuela. 

However, he also asked them to debate each other's differences from a position of "unity, 
needed to face this dictatorship." 

"This is the moment, the last call from your country," he said, asking for perseverance. 
"[This is] a call to each and every one of you for the need to rebuild this moment and find a 
definitive way to achieve a democratic transition." 

There's certainly a feeling in Venezuela that a new cycle is about to begin as Joe Biden 
takes over as President of the United States, offering a potential reset in relations. But it's 
still unclear whether that means more US engagement with the government of embattled 
President Nicolas Maduro, or an even tougher stance towards his regime. 

And it's becoming increasingly apparent that there might not be room for Guaidó in that 
cycle. 
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EU states no longer recognise Guaido 
as Venezuela's interim president

By Reuters Staff 2  M I N  R E A D

FILE PHOTO: Venezuelan opposition leader Juan Guaido speaks during a news conference in Caracas, 
Venezuela December 5, 2020. REUTERS/Manaure Quintero 
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BRUSSELS (Reuters) - Venezuela’s Juan Guaido is a “privileged 

interlocutor” but no longer considered interim president, European 

Union states said in a statement on Monday, sticking by their 

decision to downgrade his status.

The EU’s 27 states had said on Jan. 6 they could no longer legally 

recognise Guaido as after he lost his position as head of parliament 

following legislative elections in Venezuela in December, despite the 

EU not recognising that vote.

Following the disputed re-election of President Nicolas Maduro in 

2018, Guaido, as head of parliament, became interim president. 

Guaido is still seen by the United States and Britain as Venezuela’s 

rightful leader.

The status of interim president gives Guaido access to funds 

confiscated from Maduro by Western governments, as well as 

affording him access to top officials and supporting his pro-

democracy movement domestically and internationally.

The 27 EU members said in a joint statement that he was part of the 

democratic opposition - despite a resolution by the European 

Parliament last week for EU governments to maintain Guaido’s 

position as head of state.
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“The EU repeats its calls for ... the freedom and safety of all political 

opponents, in particular representatives of the opposition parties 

elected to the National Assembly of 2015, and especially Juan 

Guaido,” the statement said following a meeting of EU foreign 

ministers in Brussels.

“The EU considers them to be important actors and privileged 

interlocutors,” it said, calling for the opposition to unite against the 

disputed rule of Maduro.

The assembly elected in 2015 was held by the opposition, whereas 

the new assembly is in the hands of Maduro’s allies, after the 

opposition called on Venezuelans to boycott the vote.

Guaido last week thanked the European Parliament for recognising 

him as president of the National Assembly, a committee of 

lawmakers who assert they are the country’s legitimate legislature, 

arguing the 2020 parliamentary elections were fraudulent.

Reporting by Robin Emmott; Editing by Alison Williams
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This is Exhibit “C” referred to in the Affidavit of Robert Fung 
sworn by Robert Fung at the City of Toronto, in the Province 
of Ontario, before me on April 27, 2021 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

NATALIE RENNER 
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This is Exhibit “D” referred to in the Affidavit of Robert Fung 
sworn by Robert Fung at the City of Toronto, in the Province 
of Ontario, before me on April 27, 2021 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

NATALIE RENNER 
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THIS FIFTEENTH CREDIT AGREEMENT AMENDMENT is dated as of _______, 2021 and effective as of 
May 7, 2021. 

B E T W E E N: 

CRYSTALLEX INTERNATIONAL CORPORATION  
(the “Borrower”) 

- and – 

TENOR SPECIAL SITUATION I, LP 
A Cayman Island Exempted Limited Partnership 
(the “Lender”) (sometimes called “Tenor Cayman”) 

WHEREAS the Borrower and Tenor Special Situation I, LLC (known and referred to in the Credit 
Agreement (as that term is defined below) as Tenor Special Situation Fund I, LLC (“Tenor Situation I”)) 
entered into a credit agreement dated as of April 23, 2012, which was assigned by Tenor Special 
Situation I, LLC to Tenor KRY Cooperatief U.A. (“KRY Coop”) on such date (as so assigned and as 
amended by the first credit agreement amending and confirming agreement dated as of May 15, 2012, 
the second credit agreement amendment agreement dated as of June 5, 2013 (the “Second Credit 
Agreement Amendment”), the third credit agreement amendment agreement dated as of April 16, 
2014 (the “Third Credit Agreement Amendment”), each of such amending agreements between the 
Borrower and KRY Coop, and as further amended, amended and restated, supplemented, converted or 
otherwise modified from time to time prior to the date hereof (the “KRY Coop Credit Agreement”)); 

WHEREAS subject to the provisions of the KRY Coop Credit Agreement, KRY Coop made a term loan to 
the Borrower, in accordance with Section 2.2 of the KRY Coop Credit Agreement and the other 
provisions thereof, in an aggregate principal amount not exceeding US$62,533,333.33; 

WHEREAS pursuant to an assignment agreement dated as of December 30, 2014 between KRY Coop and 
Tenor Capital Management Company, L.P. (“Tenor Management”), as assignors, and Luxembourg 
Investment Company 31 S.a.r.l., a private limited liability company registered with the Luxembourg 
Register of Commerce and Companies (“Luxco 31”), as assignee, and the “Borrower Agreement” 
attached thereto and executed by and delivered by the Borrower on December 30, 2014 (the “2014 
Assignment Agreement”) (a) KRY Coop assigned to the Luxco 31 all of KRY Coop’s rights, obligations and 
interests in and to (i) the KRY Coop Credit Agreement, (ii) all Obligations now or hereafter owing by the 
Borrower under the KRY Coop Credit Agreement or any of the other Credit Documents, (iii) all of the 
other Credit Documents and any other documents, agreements, assignments, instruments, registrations 
or filings delivered to or for the benefit of Tenor Situation I (in its capacity as the original lender under 
the Credit Agreement (as that term is hereinafter defined)) or to or for the benefit of KRY Coop by the 
Borrower pursuant to or in connection with the Credit Agreement and (iv) the CCAA Financing Orders 
and the U.S. Financing Orders including without limitation the Third Additional CCAA Financing Order 
and the NAP Transfer Order (collectively, the "KRY Coop Assigned Assets") and Luxco 31 agreed to 
assume all obligations of KRY Coop and under and in respect of the KRY Coop Assigned Assets and 
(b) Tenor Management assigned to Luxco 31 all of Tenor Management’s rights, obligations and interests 
in and to (i) the December 2014 Commitment and (ii) the December 2014 Additional Financing Order 
and the NAP Transfer Order (collectively, the “Tenor Management Assigned Assets”) and Luxco 31 
agreed to assume all obligations of Tenor Management under and in respect of the Tenor Management 
Assigned Assets; 
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WHEREAS as a result of the assignments and assumptions made in the 2014 Assignment Agreement, 
Luxco 31 became the “the Lender” under the Credit Agreement and all other Credit Documents (the KRY 
Coop Credit Agreement, as assigned by KRY Coop to Luxco 31 and assumed by Luxco 31 in accordance 
with the terms of the 2014 Assignment Agreement is hereinafter called the “Luxco 31 Credit 
Agreement”); 

WHEREAS Luxco 31 and the Borrower entered into the fourth credit agreement amendment agreement 
dated as of March 12, 2015 (the “Fourth Credit Agreement Amendment”) whereby Luxco 31 agreed, 
subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit 
Agreement Amendment, to lend an additional amount to the Borrower, and Luxco 31 did advance and 
lend such additional amount to the Borrower;  

WHEREAS Luxco 31 and the Borrower entered into the extension and amendment agreement dated as 
of December 31, 2016 (the “Fifth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower 
agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth 
Credit Agreement Amendment and the Fifth Credit Agreement Amendment, to (i) extend the Maturity 
Date as specifically set out therein and (ii) certain amendments to the Credit Agreement as specifically 
set out therein;  

WHEREAS Luxco 31 and the Borrower entered into the extension and amendment agreement dated as 
of June 30, 2017 (the “Sixth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower 
agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth 
Credit Agreement Amendment, the Fifth Credit Agreement Amendment and the Sixth Credit Agreement 
Amendment, to extend the Maturity Date as specifically set out therein; 

WHEREAS Luxco 31 and the Borrower entered into the seventh credit agreement amendment dated as 
of December 27, 2017 (the “Seventh Credit Agreement Amendment”) whereby Luxco 31 and the 
Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by 
the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit 
Agreement Amendment and the Seventh Credit Agreement Amendment, to (i) extend the Maturity Date 
as specifically set out therein and (ii) certain amendments to the Credit Agreement as specifically set out 
therein; 

WHEREAS Luxco 31 and the Borrower entered into the eighth credit agreement amendment dated as of 
February 28, 2018 (the “Eighth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower 
agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth 
Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement 
Amendment, the Seventh Credit Agreement Amendment and Eighth Credit Agreement Amendment, to 
(i) extend the Maturity Date as specifically set out therein and (ii) certain other matters as specifically 
set out therein; 

WHEREAS pursuant to an endorsement of the CCAA Court issued on April 26, 2018 and confirming email 
correspondence between counsel for each of the Borrower and Luxco 31 on April 27, 2018, the Maturity 
Date was extended as specifically set out therein (such CCAA Court endorsement and confirming email 
correspondence are collectively called the “April 2018 Amendment”), and whereas Luxco 31 and the 
Borrower entered into the ninth credit agreement amendment dated as of May 9, 2018 (the “Ninth 
Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and 
conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, 
the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit 
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Agreement Amendment, the Eighth Credit Agreement Amendment, and the Ninth Credit Agreement 
Amendment to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters 
as specifically set out therein; 

WHEREAS Luxco 31 and the Borrower entered into the tenth credit agreement amendment dated as of 
October 31, 2018 (the “Tenth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower 
agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth 
Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement 
Amendment, the Seventh Credit Agreement Amendment, Eighth Credit Agreement Amendment, the 
April 2018 Amendment, and the Ninth Credit Agreement Amendment to (i) extend the Maturity Date as 
specifically set out therein and (ii) certain other matters as specifically set out therein; 

WHEREAS Luxco 31 and the Borrower entered into the eleventh credit agreement amendment dated as 
of May 6, 2019 (the “Eleventh Credit Agreement Amendment”) whereby Luxco 31 and the Borrower 
agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth 
Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement 
Amendment, the Seventh Credit Agreement Amendment, Eighth Credit Agreement Amendment, the 
April 2018 Amendment, the Ninth Credit Agreement Amendment, and the Tenth Credit Agreement 
Amendment to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters 
as specifically set out therein; 

WHEREAS Luxco 31 and the Borrower entered into the twelfth credit agreement amendment dated as 
of November 6, 2019 (the “Twelfth Credit Agreement Amendment”) whereby Luxco 31 and the 
Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by 
the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit 
Agreement Amendment, the Seventh Credit Agreement Amendment, Eighth Credit Agreement 
Amendment, the April 2018 Amendment, the Ninth Credit Agreement Amendment, the Tenth Credit 
Agreement Amendment and the Eleventh Credit Agreement Amendment to (i) extend the Maturity Date 
as specifically set out therein and (ii) certain other matters as specifically set out therein (the Luxco 31 
Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement 
Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment, the 
Eighth Credit Agreement Amendment, the April 2018 Amendment, the Ninth Credit Agreement 
Amendment, the Tenth Credit Agreement Amendment, the Eleventh Credit Agreement Amendment, 
and the Twelfth Credit Agreement Amendment are collectively called the “Pre-2020 Assignment Credit 
Agreement”); 

WHEREAS pursuant to an assignment agreement dated and effective as of March 30, 2020 between 
Luxco 31, as assignor, and the Lender, as assignee, and the “Agreement of Borrower” attached thereto 
and executed by and delivered by the Borrower on March 30, 2020 (the “2020 Assignment Agreement”) 
(a) Luxco 31 assigned to the Lender all of Luxco 31’s rights, obligations and interests in and to (i) the Pre-
2020 Assignment Credit Agreement, (ii) all Obligations now or hereafter owing by the Borrower under 
the Pre-2020 Assignment Credit Agreement or any of the other Credit Documents, (iii) all of the other 
Credit Documents and any other documents, agreements, assignments, instruments, registrations or 
filings delivered to or for the benefit of Tenor Situation I (in its capacity as the original lender under the 
Credit Agreement (as that term is hereinafter defined)) or to or for the benefit of KRY Coop by the 
Borrower pursuant to or in connection with the Pre-2020 Assignment Credit Agreement or to or for the 
benefit of Luxco 31 by the Borrower pursuant to or in connection with the Pre-2020 Assignment Credit 
Agreement and (iv) the CCAA Financing Orders and the U.S. Financing Orders including without 
limitation the Third Additional CCAA Financing Order and the NAP Transfer Order (collectively, the 
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"Luxco 31 Assigned Assets") and the Lender agreed to assume all obligations of Luxco 31 under and in 
respect of the Luxco 31 Assigned Assets; 

WHEREAS as a result of the assignments and assumptions made in the 2020 Assignment Agreement, 
Tenor Cayman is the “the Lender” under the Pre-2020 Assignment Credit Agreement and all other Credit 
Documents (the Pre-2020 Assignment Credit Agreement, as assigned by Luxco 31 to Tenor Cayman and 
assumed by Tenor Cayman in accordance with the terms of the 2020 Assignment Agreement, is 
hereinafter called the “Post-2020 Assignment Credit Agreement”);  

WHEREAS the Lender and the Borrower entered into the thirteenth credit agreement amendment dated 
as of October 28, 2020 and effective as of May 6, 2020 (the “Thirteenth Credit Agreement 
Amendment”) whereby the Lender and the Borrower agreed, subject to the terms and conditions of the 
Thirteenth Credit Agreement Amendment, to extend the Maturity Date as specifically set out therein; 

WHEREAS the Lender and the Borrower entered into the thirteenth credit agreement amendment dated 
as of April 14, 2021 and effective as of November 6, 2020 (the “Fourteenth Credit Agreement 
Amendment”) whereby the Lender and the Borrower agreed, subject to the terms and conditions of the 
Fourteenth Credit Agreement Amendment, to extend the Maturity Date as specifically set out therein 
(the Post-2020 Assignment Credit Agreement as amended by the Thirteenth Credit Agreement 
Amendment and the Fourteenth Credit Agreement Amendment is collectively called the “Credit 
Agreement”); 

WHEREAS the Lender (and prior to the 2020 Assignment Agreement, the prior lenders under the Credit 
Agreement) made a series of credit decisions to (i) enter into the Credit Agreement and thereafter 
advance substantial credit to the Borrower and (ii) to extend the Maturity Date of the Obligations, in 
each case on a number of occasions, over extended periods of time and in direct reliance on the 
Financing Order, the other Orders, the other orders of the CCAA Court in the CCAA Case including 
without limitation the findings of fact and prior determinations by the CCAA Court that all terms and 
conditions of the Credit Agreement, the advances made thereunder to the Borrower, and the 
Obligations owing to the Lender are fair, reasonable and appropriate;  

WHEREAS the Maturity Date under the Credit Agreement is currently May 7, 2021 (being the “Eleventh 
Extended Maturity Date”); 

WHEREAS the Borrower has requested the Lender to agree to further extend the Maturity Date to the 
“Twelfth Extended Maturity Date” (as that term is defined below) (the “Maturity Date Extension”); 

WHEREAS the Lender is prepared, subject to the provisions of this fifteenth credit agreement 
amendment (“this agreement”) and in reliance on the Financing Order, other Orders, and other orders 
of the CCAA Court as well as the findings of fact and prior determinations by the CCAA Court that all 
terms and conditions of the Credit Agreement, the advances made thereunder to the Borrower, and the 
Obligations owing to the Lender are fair, reasonable and appropriate, to agree to the Maturity Date 
Extension set out herein; and 

WHEREAS capitalized terms used herein and not otherwise defined herein have the meanings ascribed 
to them in the Credit Agreement. 

NOW THEREFORE, for good and valuable consideration (the receipt and sufficiency of which are hereby 
acknowledged by the parties), the Borrower and the Lender hereby agree as follows: 
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1. The definition of the defined term “Maturity Date” in Section 1.1 of the Credit Agreement 
(Defined Terms) is hereby deleted and the following phrase is inserted in its place: 

“the earlier to occur of (i) [November 5], 2021 and (ii) the date of the expiry of the stay of 
proceedings in the CCAA Case, as such earlier date may be extended by the Lender in its sole 
discretion and without further action by the Borrower or any other approvals, consents or 
orders of any court including the CCAA Court (the earlier to occur of such dates, as same may 
be extended being called the “Twelfth Extended Maturity Date”)”. 

2. The Borrower represents and warrants that each of the representations and warranties made 
in or pursuant to Article IV of the Credit Agreement, to the extent, if any, hereby amended, or 
which are contained in any other Credit Document, as corrected from time to time pursuant to 
Section 4.15 of the Credit Agreement (if applicable), are true and correct in all material 
respects immediately after the execution and delivery of this agreement by the Borrower and 
the Lender.  

3. Except as amended by this agreement, all provisions of the Credit Agreement and the other 
Credit Documents shall remain unchanged. 

4. This agreement and the amendments to the Credit Agreement set out herein, are and shall be 
conditional on each of the following conditions being satisfied or the Lender receiving, as 
applicable, each such delivery and court order in form and substance satisfactory to the Lender, 
in each case in the Lender’s sole and absolute discretion (unless any such conditions are waived 
by the Lender in its sole and absolute discretion in writing): 

(a) a certificate of status with respect to the Borrower;  

(b) a certificate by an officer of the Borrower containing inter alia:  

(i) a statement confirming that the copies of the Borrower’s articles and the 
amendments thereto attached as a schedule to the Borrower’s officer’s 
certificates to the Lender dated December 31, 2016 are true and complete 
copies of such articles and have not been further amended;  

(ii) a resolution by the board of directors of the Borrower authorizing the execution 
and delivery of this agreement and the performance by the Borrower of its 
obligations under this agreement; and  

(iii) an incumbency certificate in respect of the Borrower with applicable specimen 
signatures; 

(c) the following court orders: 

(i) an order by the CCAA Court approving the terms of this agreement and the 
execution and delivery of this agreement by the Borrower and the other 
documents contemplated hereby and ordering the Borrower to comply with its 
obligations under the Credit Agreement as amended by this agreement and the 
other documents contemplated hereby in the form of the order attached hereto 
as Schedule “A” (the “DIP Financing Extension and Amendment Order”, which 
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DIP Financing Extension and Amendment Order shall constitute a CCAA 
Financing Order);  

(ii) an order of the CCAA Court extending the stay of proceedings in the CCAA Case, 
without any conditions, to and including [November 5], 2021; and 

(iii) a U.S. recognition order issued by the U.S. Bankruptcy Court in the Chapter 15 
Case with respect to items (i) and (ii) immediately above, 

and this agreement shall be further conditional on all applicable periods to seek a stay, 
leave and/or appeal with respect to such orders referred to in this Section 4 having 
expired without (x) any further right of any Person to seek any of the foregoing relief or 
(y) any of the foregoing relief having been sought, and none of such orders having been 
reversed, stayed, vacated or, unless otherwise agreed by the Lender in writing, 
amended or modified in any manner; 

(d) all accrued and unpaid fees and disbursements of the Lender to the date of this 
agreement shall have been paid in full;  

(e) no motion, action, application, or any other form of court process seeking any order, 
direction or other relief from the CCAA Court, U.S. Bankruptcy Court or any other court 
of competent jurisdiction has been filed, threatened in writing or is otherwise pending 
that, if the requested relief is granted, could reasonably be expected to (i) adversely 
affect, impact or impair, directly or indirectly, the Lender’s rights, remedies and/or 
entitlements under any Credit Document, any CCAA Financing Order, any other Order, 
or any other endorsement or direction of the CCAA Court or the U.S. Bankruptcy Court, 
(ii) cause an Event of Default under the Credit Agreement, (iii) adversely affect, impact 
or impair, directly or indirectly, the Borrower’s rights and/or entitlements to pursue or 
monetize the Arbitration Entitlement and Arbitration Proceeding Rights, under any 
Order, endorsement or direction of the CCAA Court or U.S. Bankruptcy Court, or (iv) 
interfere in any manner, directly or indirectly, with the Borrower’s actions, efforts, 
strategies or process to monetize the Arbitration Entitlement and Arbitration 
Proceeding Rights, including pursuant to the Venezuela Settlement and all rights to 
enforcement and payments of all amounts when due thereunder; and 

(f) the Borrower shall have acknowledged and agreed to the budget CP extension notice 
delivered by the Lender to the Borrower in respect of the replacement Budget. 

5. Until such time as a replacement Budget has been agreed to between the Borrower and the 
Lender and such replacement Budget is satisfactory to the Lender in its sole and absolute 
discretion, the second sentence in Section 11 of the Seventh Credit Agreement Amendment 
shall not be effective and the Borrower covenants and agrees that it shall not use any monies 
hereafter received by it or by any other Person on its behalf from any source (including without 
limitation the Venezuela Settlement Payments, the Ingalls Settlement Payments, or any other 
Arbitration Proceeds) for any purposes whatsoever without the prior written consent of the 
Lender  and such use of monies being in compliance with the terms of the Credit Agreement as 
amended by this agreement and without limitation specifically in accordance with Section 3.3 
and Exhibit F thereof.  For certainty and in furtherance of the covenant by the Borrower 
contained in the second sentence of section 5 of the Eighth Credit Agreement Amendment 
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regarding use of monies by the Borrower, the Borrower represents and warrants to the Lender 
that from and after February 28, 2018 (being the date of the Eighth Credit Agreement 
Amendment), the Borrower has not used any monies received by it or by any other Person on 
its behalf from any source (including without limitation the Venezuela Settlement Payments, 
the Ingalls Settlement Payments, or any other Arbitration Proceeds) for any purposes 
whatsoever without the prior written consent of the Lender and in compliance with the terms 
of the Credit Agreement.  The Borrower acknowledges and agrees that the Lender has no 
obligation, and has made no agreement whatsoever to permit any deviation from the terms 
and conditions of the Credit Agreement, as amended by this agreement, regarding the 
Borrower’s use and application of the Arbitration Proceeds. For certainty, the Borrower 
confirms and agrees that any such cash flow or cash flow projections attached to or forming 
part of any motion record filed by the Borrower with the Court or any report issued by the 
Monitor and/or filed with the Court does not and shall not be deemed to constitute a Budget 
or a replacement Budget satisfactory to the Lender for the purposes of the Credit Agreement.  

6. For certainty, all Security Documents do and shall secure payment of all Obligations including 
without limitation all interest accruing thereon. 

7. None of the Lender Additional Compensation, the Additional Principal Compensation Amount, 
the Second Additional Principal Compensation Amount, the Third Additional Principal 
Compensation Amount, the Fourth Additional Principal Compensation Amount, or any shares 
of the Borrower into which any one or more of them is hereafter converted shall, under any 
circumstances, be diluted in any manner. 

8. The Borrower shall, promptly on request by the Lender at any time and from time to time, and 
at the expense of the Borrower, make, execute, endorse, acknowledge, file and/or deliver any 
and all such documents, instruments, agreements and other items, and take such further steps 
relating to this agreement, the Credit Documents or any of the transactions contemplated 
hereunder or thereby and without limitation, the Borrower shall deliver such agreements to 
the Lender, enter into such agreements with the Lender, or seek to obtain court orders or 
amendments to any court orders from the CCAA Court or the U.S. Bankruptcy Court, in each 
case relating in any way to this agreement or the transactions contemplated hereby and as the 
Lender may require.  

9. Despite any other provision of this agreement or any other document, this agreement and the 
amendments to the Credit Agreement contained herein shall not be effective unless and until 
the Lender delivers to the Borrower a written notice by the Lender that all conditions 
precedent contained in Section 4 of this agreement have been satisfied (or have been waived 
by the Lender in writing) (the “Extension CP Satisfaction Notice”).  The Lender may at any time 
and for any reason unilaterally waive the requirement for delivery of the foregoing written 
notice. 

10. This agreement supersedes all prior term sheets and commitment agreements and prior 
negotiations relating to the amendments contained herein. 

11. This agreement shall be governed by and shall be construed in accordance with the laws of the 
Province of Ontario and the federal laws of Canada applicable therein.   
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12. This agreement may be executed in counterparts and both such counterparts shall constitute 
one and the same agreement.  A counterpart may be executed and circulated by fax or other 
method of direct electronic transmission (including pdf email) and any such counterpart so 
executed and circulated shall be deemed to be an original of this agreement. 

[remainder of page deliberately left blank] 
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[14th Amendment – Signature Page] 
 

IN WITNESS WHEREOF the parties have executed this agreement as of the date first above written. 

 

CRYSTALLEX INTERNATIONAL CORPORATION 
 
 
By:       
Name: 
Title: 

 

 

TENOR SEPCIAL SITUATION I, LP 
by its General Partner,  
TENOR OPPORTUNITY ASSOCIATES, LLC 
 
 
By:       
Name: 
Title:  
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Schedule “A” 

DIP Financing Extension and Amendment Order 
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Court File No. CV-11-9532-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE 

MR. JUSTICE HAINEY 

) 

) 

) 

TUESDAY THE 4th DAY 

OF MAY, 2021 

IN THE MATTER OF the Companies' Creditors Arrangement 
Act, R.S.C. 1985, c.C-36, as amended 

AND IN THE MATTER OF a Plan of Compromise or 
Arrangement of Crystallex International Corporation 

CRYSTALLEX INTERNATIONAL CORPORATION 

Applicant 

ORDER 

THIS MOTION, made by the Applicant proceeded by way of judicial 

videoconference due to the COVID-19 crisis via Zoom at Toronto, Ontario. 

ON READING the Affidavit of Robert Fung, sworn April 27, 2021 (the "Fung 

Affidavit"), the Thirty-Sixth Report of the Monitor, Ernst & Young Inc. (the "Monitor"), 

and on hearing the submissions of counsel for the Applicant, counsel for the Monitor, 

counsel for Tenor Special Situation I, LP, in its capacity as the debtor-in-possession 

lender of the Applicant (the "DIP Lender"), and counsel for Computershare Trust 

Company of Canada in its capacity as Trustee (the "Trustee") for the holders of Senior 

9.375% Notes due December 23, 2011 issued by the Applicant (the "Senior Notes") and 

the ad hoc committee of beneficial owners of the Senior Notes (as specified on Schedule 

"A" hereto): 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the notice of motion and 

the motion record is hereby abridged and validated so that this motion is properly 

returnable today and hereby dispenses with further service thereof. 

DEFINITIONS 

2. THIS COURT ORDERS that unless otherwise defined in this Order, 

capitalized terms used in this Order shall have the meanings given to them in the CCAA 

Financing Order this Court granted in these proceedings on April 16, 2012 (the "CCAA 

Financing Order") or in the Credit Agreement, as applicable. 

EXTENSION OF STAY PERIOD 

3. THIS COURT ORDERS that the Stay Period (as defined in the Initial Order 

of the Honourable Justice Newbould made December 23, 2011) be and is hereby 

extended to and including November 5, 2021 (the "Stay Extension"). 

EXTENSION AND AMENDMENT OF THE DIP CREDIT AGREEMENT 

4. THIS COURT ORDERS that the Applicant is hereby authorized and 

empowered to enter into an amendment to the credit agreement dated as of April 23, 

2012 between the Applicant and Tenor Special Situation Fund I, LLC ("Tenor"), which 

was assigned by Tenor to Tenor KRY Cooperatief U.A. (“Tenor KRY”) on such date, 

subsequently assigned by Tenor KRY to Luxembourg Investment Company 31 S.a.r.l. 

(“Tenor Luxco”) and ultimately assigned to the DIP Lender, as previously amended by 

the first credit agreement amending and confirming agreement dated May 15, 2012, the 

second amendment agreement dated June 5, 2013, the third credit agreement 
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amendment agreement dated as of April 16, 2014, the fourth credit amendment 

agreement dated March 12, 2015, the fifth extension amendment agreement dated as of 

December 31, 2016, the sixth extension and amendment agreement dated as of June 30, 

2017, the seventh credit agreement amendment dated as of December 27, 2017, the 

eighth credit agreement amendment dated as of February 28, 2018, the ninth credit 

agreement amendment dated as of May 9, 2018, the tenth credit agreement amendment 

dated as of October 31, 2018, the eleventh credit agreement amendment dated as of 

May 6, 2019, the twelfth credit agreement amendment dated as of November 6, 2019, 

the thirteenth credit agreement amendment dated October 28, 2020 and effective as of 

May 6, 2020, the fourteenth credit agreement amendment dated April 14, 2021 and 

effective as of November 6, 2020 (collectively, the "Credit Agreement"), pursuant to and 

substantially in the form of the fifteenth credit agreement amendment between the DIP 

Lender and the Applicant (the "Fifteenth Credit Agreement Amendment") attached as 

Exhibit "D" to the Fung Affidavit, and all other documents contemplated or required by the 

DIP Lender in connection with the Fifteenth Credit Agreement Amendment, provided that 

any date references therein to May 7, 2021 shall be changed to November 5, 2021. 

5. THIS COURT ORDERS that the provisions and terms of the Fifteenth Credit 

Agreement Amendment, the Credit Agreement as amended by the Fifteenth Credit 

Agreement Amendment, and the other Credit Documents (including the Security 

Documents) are proper, fair and reasonable, and are hereby approved, and the Applicant 

is hereby authorized and directed to pay and perform all of its principal indebtedness, 

interest, expenses, fees, liabilities and other compensation and obligations to the DIP 

Lender under and pursuant to the Credit Agreement, as amended by the Fifteenth Credit 
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Agreement Amendment, and the other Credit Documents, as and when the same become 

due and are to be performed. 

6. THIS COURT ORDERS that the DIP Lender is entitled, in accordance with 

the provisions of the DIP Credit Agreement as amended by the Fifteenth Credit 

Agreement Amendment, to all fees, interest, compensation and other amounts paid or 

payable under the Credit Agreement, as amended by the Fifteenth Credit Agreement 

Amendment.  

7. THIS COURT ORDERS that: 

(a) the DIP Charge shall secure all Obligations outstanding from time to time 

under the Credit Agreement, as amended by the Fifteenth Credit Agreement 

Amendment, or under any other Credit Document except for any obligation 

of the Applicant to pay Lender Additional Compensation, the Additional 

Principal Compensation Amount, the Second Additional Principal 

Compensation Amount, the Third Additional Principal Compensation 

Amount or the Fourth Additional Principal Compensation Amount to the DIP 

Lender;  

(b) the Lender Additional Compensation Charge shall secure the obligation of 

the Applicant to pay to the DIP Lender the Lender Additional Compensation, 

the Additional Principal Compensation Amount, the Second Additional 

Principal Compensation Amount, the Third Additional Principal 

Compensation Amount and the Fourth Additional Principal Compensation 
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Amount in accordance with the Credit Agreement, as amended by the 

Fifteenth Credit Agreement Amendment; and 

(c) the DIP Charge and the Lender Additional Compensation Charge shall 

continue to have the priority set out in paragraph 17 of the CCAA Financing 

Order. 

8. THIS COURT ORDERS that the Credit Agreement, the Fifteenth Credit 

Agreement Amendment, the other Credit Documents, the DIP Charge and the Lender 

Additional Compensation Charge, any advances made in good faith by the DIP Lender 

under the Credit Agreement, as amended by the Fifteenth Credit Agreement Amendment, 

and the Applicant's agreement to pay (and the payment of) Lender Additional 

Compensation, the Additional Principal Compensation Amount, the Second Additional 

Principal Compensation Amount, the Third Additional Principal Compensation Amount 

and the Fourth Additional Principal Compensation Amount to the DIP Lender are fair, 

reasonable and appropriate and shall not be rendered invalid or unenforceable and the 

rights and remedies of the DIP Lender shall not otherwise be limited or impaired in any 

way by: (i) the pendency of these proceedings and the declarations of insolvency made 

herein; (ii) any application(s) for bankruptcy order(s) issued pursuant to the BIA, or any 

bankruptcy order made pursuant to such applications; (iii) the filing of any assignments 

for the general benefit of creditors made pursuant to the BIA; (iv) the provisions of any 

federal or provincial statutes or any common law; or (v) any negative covenants, 

prohibitions or other similar provisions with respect to borrowings, incurring debt or the 

creation of encumbrances contained in any existing agreement (an "Agreement") which 

binds the Applicant and, notwithstanding any provision to the contrary in any Agreement: 
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(a) none of the execution, delivery or performance of the Credit Agreement, the 

Fifteenth Credit Agreement Amendment or the other Credit Documents 

shall create nor be deemed to constitute a breach by the Applicant of any 

Agreement to which it is a party; 

(b) the Applicant shall not have any liability to any Person (as defined by the 

Initial Order) whatsoever as a result of any breach of any Agreement caused 

by or resulting from the execution, delivery or performance of the Credit 

Agreement, the Fifteenth Credit Agreement Amendment or the other Credit 

Documents; and 

(c) the payments made by the Applicant pursuant to this Order, the Credit 

Agreement, as amended by the Fifteenth Credit Agreement Amendment, or 

the other Credit Documents, do not and will not constitute preferences, 

fraudulent conveyances, transfers at undervalue, oppressive conduct, or 

other challengeable or voidable transactions under any applicable law 

including common law. 

9. THIS COURT ORDERS that each of the CCAA Financing Order and the 

Additional CCAA Financing Order issued by this Court in these proceedings on June 5, 

2013, the Second Additional CCAA Financing Order issued by this Court in these 

proceedings on April 14, 2014, and the Approval Order issued by this Court in these 

proceedings on December 18, 2014 (collectively, the "Additional CCAA Financing 

Orders") shall continue in full force and effect and that all protections and other provisions 

of the CCAA Financing Order and the Additional CCAA Financing Orders, as applicable, 
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shall apply mutatis mutandis to all principal amounts, interest thereon, the Lender 

Additional Compensation, the Additional Principal Compensation Amount, the Second 

Additional Principal Compensation Amount, the Third Additional Principal Compensation 

Amount and the Fourth Additional Principal Compensation Amount and all other amounts 

owing to the DIP Lender under the Credit Agreement, as amended by the Fifteenth Credit 

Agreement Amendment, and the other Credit Documents and to all charges and other 

security therefor. 

CONFIDENTIALITY 

10. THIS COURT ORDERS that subject to paragraph 12 of this Order, the 

following materials in connection with this motion (the "Confidential Materials") shall be 

sealed and filed under a protective order and not form any part of the public record in this 

proceeding: 

(a) the Confidential Motion Record of the Applicant, which includes the 

unredacted Fung Affidavit; and 

(b) the Confidential Unredacted Thirty-Sixth Report of Ernst & Young Inc. in its 

Capacity as Monitor. 

11. THIS COURT ORDERS that the Confidential Materials shall not be copied 

or disseminated beyond counsel except as authorized by the Applicant or by further order 

of this Court. 

12. THIS COURT ORDERS that the Financial Information (as defined in the 

Fung Affidavit) contained in the Confidential Materials shall remain sealed pending 

determination, at a motion to be scheduled (the "Sealing Motion"), whether all, or any 
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part of, the Financial Information should remain sealed pursuant to this Order and nothing 

in this Order shall be deemed to prejudice any party's rights or positions with respect to 

that issue at such Sealing Motion, the appropriate date for such a Sealing Motion, the 

ability of any party to file additional materials in connection with the Sealing Motion or to 

cross-examine in advance of such Sealing Motion on those aspects of the Fung Affidavit 

or other materials filed related to the sealing of the Financial Information.  

TOLLING 

13. THIS COURT ORDERS that by agreement of the Applicant, the Trustee 

and the DIP Lender, the tolling of limitation periods provided for in paragraph 26 of the 

Stay Extension and Standstill Order of this Court dated June 5, 2013 (the "Standstill 

Order") shall continue until the date that is thirty (30) days following the expiration of the 

Stay Extension, provided that any limitation period applicable to a Claim (as defined in 

the Standstill Order) released pursuant to paragraph 29 of the Standstill Order shall not 

be tolled. 

GENERAL 

14. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, 

Tribunal, regulatory or administrative body having jurisdiction in Canada or in the United 

States, including the United States Bankruptcy Court for the District of Delaware (the 

"Bankruptcy Court"), to give effect to this Order and to assist the Applicant, the Monitor 

and their respective agents in carrying out the terms of this Order.  All Courts, tribunals, 

regulatory and administrative bodies are hereby respectfully requested to make orders 

and to provide such assistance to the Applicant and to the Monitor, as an Officer of this 

Court, as may be necessary or desirable to give effect to this Order, to grant 
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representative status to the Applicant in any foreign proceeding, or to assist the Applicant 

and the Monitor and their respective agents in carrying out the terms of this Order. 

15. THIS COURT ORDERS that each of the Applicant and the Monitor be at 

liberty and is hereby authorized and empowered to apply to any court, tribunal, regulatory 

or administrative body, wherever located, including the Bankruptcy Court, for the 

recognition of this Order and for assistance in carrying out the terms of this Order. 

16. THIS COURT ORDERS that this Order and all of its provisions are effective 

as of 12:01 a.m. (Toronto time) on the date of this Order. 
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SCHEDULE "A" 

BENEFICIAL OWNERS OF SENIOR NOTES PART OF AD HOC COMMITTEE 

1. QVT Fund LP 
2. Quintessence Fund LP 
3. Greywolf Loan Participation LLC 
4. Ravensource Fund 
5. Stornoway Recovery Fund LP 
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	“the earlier to occur of (i) [November 5], 2021 and (ii) the date of the expiry of the stay of proceedings in the CCAA Case, as such earlier date may be extended by the Lender in its sole discretion and without further action by the Borrower or any ot...
	2. The Borrower represents and warrants that each of the representations and warranties made in or pursuant to Article IV of the Credit Agreement, to the extent, if any, hereby amended, or which are contained in any other Credit Document, as corrected...
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	(c) the following court orders:
	(i) an order by the CCAA Court approving the terms of this agreement and the execution and delivery of this agreement by the Borrower and the other documents contemplated hereby and ordering the Borrower to comply with its obligations under the Credit...
	(ii) an order of the CCAA Court extending the stay of proceedings in the CCAA Case, without any conditions, to and including [November 5], 2021; and
	(iii) a U.S. recognition order issued by the U.S. Bankruptcy Court in the Chapter 15 Case with respect to items (i) and (ii) immediately above,

	and this agreement shall be further conditional on all applicable periods to seek a stay, leave and/or appeal with respect to such orders referred to in this Section 4 having expired without (x) any further right of any Person to seek any of the foreg...
	(d) all accrued and unpaid fees and disbursements of the Lender to the date of this agreement shall have been paid in full;
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	5. Until such time as a replacement Budget has been agreed to between the Borrower and the Lender and such replacement Budget is satisfactory to the Lender in its sole and absolute discretion, the second sentence in Section 11 of the Seventh Credit Ag...
	6. For certainty, all Security Documents do and shall secure payment of all Obligations including without limitation all interest accruing thereon.
	7. None of the Lender Additional Compensation, the Additional Principal Compensation Amount, the Second Additional Principal Compensation Amount, the Third Additional Principal Compensation Amount, the Fourth Additional Principal Compensation Amount, ...
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	9. Despite any other provision of this agreement or any other document, this agreement and the amendments to the Credit Agreement contained herein shall not be effective unless and until the Lender delivers to the Borrower a written notice by the Lend...
	10. This agreement supersedes all prior term sheets and commitment agreements and prior negotiations relating to the amendments contained herein.
	11. This agreement shall be governed by and shall be construed in accordance with the laws of the Province of Ontario and the federal laws of Canada applicable therein.
	12. This agreement may be executed in counterparts and both such counterparts shall constitute one and the same agreement.  A counterpart may be executed and circulated by fax or other method of direct electronic transmission (including pdf email) and...
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[bookmark: DocsID][bookmark: _Hlk69482105]THIS FIFTEENTH CREDIT AGREEMENT AMENDMENT is dated as of _______, 2021 and effective as of May 7, 2021.

B E T W E E N:

CRYSTALLEX INTERNATIONAL CORPORATION 
(the “Borrower”)

- and –

TENOR SPECIAL SITUATION I, LP
A Cayman Island Exempted Limited Partnership
(the “Lender”) (sometimes called “Tenor Cayman”)

WHEREAS the Borrower and Tenor Special Situation I, LLC (known and referred to in the Credit Agreement (as that term is defined below) as Tenor Special Situation Fund I, LLC (“Tenor Situation I”)) entered into a credit agreement dated as of April 23, 2012, which was assigned by Tenor Special Situation I, LLC to Tenor KRY Cooperatief U.A. (“KRY Coop”) on such date (as so assigned and as amended by the first credit agreement amending and confirming agreement dated as of May 15, 2012, the second credit agreement amendment agreement dated as of June 5, 2013 (the “Second Credit Agreement Amendment”), the third credit agreement amendment agreement dated as of April 16, 2014 (the “Third Credit Agreement Amendment”), each of such amending agreements between the Borrower and KRY Coop, and as further amended, amended and restated, supplemented, converted or otherwise modified from time to time prior to the date hereof (the “KRY Coop Credit Agreement”));

[bookmark: _Toc107492501][bookmark: _Toc105258668][bookmark: _Toc105239818][bookmark: _Toc105235573][bookmark: _Toc105151428][bookmark: _Toc105082805][bookmark: _Toc65366654][bookmark: _Toc65366085][bookmark: _Toc64549957]WHEREAS subject to the provisions of the KRY Coop Credit Agreement, KRY Coop made a term loan to the Borrower, in accordance with Section 2.2 of the KRY Coop Credit Agreement and the other provisions thereof, in an aggregate principal amount not exceeding US$62,533,333.33;

WHEREAS pursuant to an assignment agreement dated as of December 30, 2014 between KRY Coop and Tenor Capital Management Company, L.P. (“Tenor Management”), as assignors, and Luxembourg Investment Company 31 S.a.r.l., a private limited liability company registered with the Luxembourg Register of Commerce and Companies (“Luxco 31”), as assignee, and the “Borrower Agreement” attached thereto and executed by and delivered by the Borrower on December 30, 2014 (the “2014 Assignment Agreement”) (a) KRY Coop assigned to the Luxco 31 all of KRY Coop’s rights, obligations and interests in and to (i) the KRY Coop Credit Agreement, (ii) all Obligations now or hereafter owing by the Borrower under the KRY Coop Credit Agreement or any of the other Credit Documents, (iii) all of the other Credit Documents and any other documents, agreements, assignments, instruments, registrations or filings delivered to or for the benefit of Tenor Situation I (in its capacity as the original lender under the Credit Agreement (as that term is hereinafter defined)) or to or for the benefit of KRY Coop by the Borrower pursuant to or in connection with the Credit Agreement and (iv) the CCAA Financing Orders and the U.S. Financing Orders including without limitation the Third Additional CCAA Financing Order and the NAP Transfer Order (collectively, the "KRY Coop Assigned Assets") and Luxco 31 agreed to assume all obligations of KRY Coop and under and in respect of the KRY Coop Assigned Assets and (b) Tenor Management assigned to Luxco 31 all of Tenor Management’s rights, obligations and interests in and to (i) the December 2014 Commitment and (ii) the December 2014 Additional Financing Order and the NAP Transfer Order (collectively, the “Tenor Management Assigned Assets”) and Luxco 31 agreed to assume all obligations of Tenor Management under and in respect of the Tenor Management Assigned Assets;

WHEREAS as a result of the assignments and assumptions made in the 2014 Assignment Agreement, Luxco 31 became the “the Lender” under the Credit Agreement and all other Credit Documents (the KRY Coop Credit Agreement, as assigned by KRY Coop to Luxco 31 and assumed by Luxco 31 in accordance with the terms of the 2014 Assignment Agreement is hereinafter called the “Luxco 31 Credit Agreement”);

WHEREAS Luxco 31 and the Borrower entered into the fourth credit agreement amendment agreement dated as of March 12, 2015 (the “Fourth Credit Agreement Amendment”) whereby Luxco 31 agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, to lend an additional amount to the Borrower, and Luxco 31 did advance and lend such additional amount to the Borrower; 

WHEREAS Luxco 31 and the Borrower entered into the extension and amendment agreement dated as of December 31, 2016 (the “Fifth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment and the Fifth Credit Agreement Amendment, to (i) extend the Maturity Date as specifically set out therein and (ii) certain amendments to the Credit Agreement as specifically set out therein; 

WHEREAS Luxco 31 and the Borrower entered into the extension and amendment agreement dated as of June 30, 2017 (the “Sixth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment and the Sixth Credit Agreement Amendment, to extend the Maturity Date as specifically set out therein;

WHEREAS Luxco 31 and the Borrower entered into the seventh credit agreement amendment dated as of December 27, 2017 (the “Seventh Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment and the Seventh Credit Agreement Amendment, to (i) extend the Maturity Date as specifically set out therein and (ii) certain amendments to the Credit Agreement as specifically set out therein;

WHEREAS Luxco 31 and the Borrower entered into the eighth credit agreement amendment dated as of February 28, 2018 (the “Eighth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment and Eighth Credit Agreement Amendment, to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters as specifically set out therein;

WHEREAS pursuant to an endorsement of the CCAA Court issued on April 26, 2018 and confirming email correspondence between counsel for each of the Borrower and Luxco 31 on April 27, 2018, the Maturity Date was extended as specifically set out therein (such CCAA Court endorsement and confirming email correspondence are collectively called the “April 2018 Amendment”), and whereas Luxco 31 and the Borrower entered into the ninth credit agreement amendment dated as of May 9, 2018 (the “Ninth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment, the Eighth Credit Agreement Amendment, and the Ninth Credit Agreement Amendment to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters as specifically set out therein;

WHEREAS Luxco 31 and the Borrower entered into the tenth credit agreement amendment dated as of October 31, 2018 (the “Tenth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment, Eighth Credit Agreement Amendment, the April 2018 Amendment, and the Ninth Credit Agreement Amendment to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters as specifically set out therein;

WHEREAS Luxco 31 and the Borrower entered into the eleventh credit agreement amendment dated as of May 6, 2019 (the “Eleventh Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment, Eighth Credit Agreement Amendment, the April 2018 Amendment, the Ninth Credit Agreement Amendment, and the Tenth Credit Agreement Amendment to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters as specifically set out therein;

WHEREAS Luxco 31 and the Borrower entered into the twelfth credit agreement amendment dated as of November 6, 2019 (the “Twelfth Credit Agreement Amendment”) whereby Luxco 31 and the Borrower agreed, subject to the terms and conditions of the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment, Eighth Credit Agreement Amendment, the April 2018 Amendment, the Ninth Credit Agreement Amendment, the Tenth Credit Agreement Amendment and the Eleventh Credit Agreement Amendment to (i) extend the Maturity Date as specifically set out therein and (ii) certain other matters as specifically set out therein (the Luxco 31 Credit Agreement as amended by the Fourth Credit Agreement Amendment, the Fifth Credit Agreement Amendment, the Sixth Credit Agreement Amendment, the Seventh Credit Agreement Amendment, the Eighth Credit Agreement Amendment, the April 2018 Amendment, the Ninth Credit Agreement Amendment, the Tenth Credit Agreement Amendment, the Eleventh Credit Agreement Amendment, and the Twelfth Credit Agreement Amendment are collectively called the “Pre-2020 Assignment Credit Agreement”);

WHEREAS pursuant to an assignment agreement dated and effective as of March 30, 2020 between Luxco 31, as assignor, and the Lender, as assignee, and the “Agreement of Borrower” attached thereto and executed by and delivered by the Borrower on March 30, 2020 (the “2020 Assignment Agreement”) (a) Luxco 31 assigned to the Lender all of Luxco 31’s rights, obligations and interests in and to (i) the Pre-2020 Assignment Credit Agreement, (ii) all Obligations now or hereafter owing by the Borrower under the Pre-2020 Assignment Credit Agreement or any of the other Credit Documents, (iii) all of the other Credit Documents and any other documents, agreements, assignments, instruments, registrations or filings delivered to or for the benefit of Tenor Situation I (in its capacity as the original lender under the Credit Agreement (as that term is hereinafter defined)) or to or for the benefit of KRY Coop by the Borrower pursuant to or in connection with the Pre-2020 Assignment Credit Agreement or to or for the benefit of Luxco 31 by the Borrower pursuant to or in connection with the Pre-2020 Assignment Credit Agreement and (iv) the CCAA Financing Orders and the U.S. Financing Orders including without limitation the Third Additional CCAA Financing Order and the NAP Transfer Order (collectively, the "Luxco 31 Assigned Assets") and the Lender agreed to assume all obligations of Luxco 31 under and in respect of the Luxco 31 Assigned Assets;

WHEREAS as a result of the assignments and assumptions made in the 2020 Assignment Agreement, Tenor Cayman is the “the Lender” under the Pre-2020 Assignment Credit Agreement and all other Credit Documents (the Pre-2020 Assignment Credit Agreement, as assigned by Luxco 31 to Tenor Cayman and assumed by Tenor Cayman in accordance with the terms of the 2020 Assignment Agreement, is hereinafter called the “Post-2020 Assignment Credit Agreement”); 

[bookmark: _GoBack]WHEREAS the Lender and the Borrower entered into the thirteenth credit agreement amendment dated as of October 28, 2020 and effective as of May 6, 2020 (the “Thirteenth Credit Agreement Amendment”) whereby the Lender and the Borrower agreed, subject to the terms and conditions of the Thirteenth Credit Agreement Amendment, to extend the Maturity Date as specifically set out therein;

WHEREAS the Lender and the Borrower entered into the thirteenth credit agreement amendment dated as of April 14, 2021 and effective as of November 6, 2020 (the “Fourteenth Credit Agreement Amendment”) whereby the Lender and the Borrower agreed, subject to the terms and conditions of the Fourteenth Credit Agreement Amendment, to extend the Maturity Date as specifically set out therein (the Post-2020 Assignment Credit Agreement as amended by the Thirteenth Credit Agreement Amendment and the Fourteenth Credit Agreement Amendment is collectively called the “Credit Agreement”);

WHEREAS the Lender (and prior to the 2020 Assignment Agreement, the prior lenders under the Credit Agreement) made a series of credit decisions to (i) enter into the Credit Agreement and thereafter advance substantial credit to the Borrower and (ii) to extend the Maturity Date of the Obligations, in each case on a number of occasions, over extended periods of time and in direct reliance on the Financing Order, the other Orders, the other orders of the CCAA Court in the CCAA Case including without limitation the findings of fact and prior determinations by the CCAA Court that all terms and conditions of the Credit Agreement, the advances made thereunder to the Borrower, and the Obligations owing to the Lender are fair, reasonable and appropriate; 

WHEREAS the Maturity Date under the Credit Agreement is currently May 7, 2021 (being the “Eleventh Extended Maturity Date”);

WHEREAS the Borrower has requested the Lender to agree to further extend the Maturity Date to the “Twelfth Extended Maturity Date” (as that term is defined below) (the “Maturity Date Extension”);

WHEREAS the Lender is prepared, subject to the provisions of this fifteenth credit agreement amendment (“this agreement”) and in reliance on the Financing Order, other Orders, and other orders of the CCAA Court as well as the findings of fact and prior determinations by the CCAA Court that all terms and conditions of the Credit Agreement, the advances made thereunder to the Borrower, and the Obligations owing to the Lender are fair, reasonable and appropriate, to agree to the Maturity Date Extension set out herein; and

WHEREAS capitalized terms used herein and not otherwise defined herein have the meanings ascribed to them in the Credit Agreement.

NOW THEREFORE, for good and valuable consideration (the receipt and sufficiency of which are hereby acknowledged by the parties), the Borrower and the Lender hereby agree as follows:

[bookmark: _Ref324753352]The definition of the defined term “Maturity Date” in Section 1.1 of the Credit Agreement (Defined Terms) is hereby deleted and the following phrase is inserted in its place:

“the earlier to occur of (i) [November 5], 2021 and (ii) the date of the expiry of the stay of proceedings in the CCAA Case, as such earlier date may be extended by the Lender in its sole discretion and without further action by the Borrower or any other approvals, consents or orders of any court including the CCAA Court (the earlier to occur of such dates, as same may be extended being called the “Twelfth Extended Maturity Date”)”.

The Borrower represents and warrants that each of the representations and warranties made in or pursuant to Article IV of the Credit Agreement, to the extent, if any, hereby amended, or which are contained in any other Credit Document, as corrected from time to time pursuant to Section 4.15 of the Credit Agreement (if applicable), are true and correct in all material respects immediately after the execution and delivery of this agreement by the Borrower and the Lender. 

Except as amended by this agreement, all provisions of the Credit Agreement and the other Credit Documents shall remain unchanged.

[bookmark: _Ref357547392]This agreement and the amendments to the Credit Agreement set out herein, are and shall be conditional on each of the following conditions being satisfied or the Lender receiving, as applicable, each such delivery and court order in form and substance satisfactory to the Lender, in each case in the Lender’s sole and absolute discretion (unless any such conditions are waived by the Lender in its sole and absolute discretion in writing):

a certificate of status with respect to the Borrower; 

a certificate by an officer of the Borrower containing inter alia: 

a statement confirming that the copies of the Borrower’s articles and the amendments thereto attached as a schedule to the Borrower’s officer’s certificates to the Lender dated December 31, 2016 are true and complete copies of such articles and have not been further amended; 

a resolution by the board of directors of the Borrower authorizing the execution and delivery of this agreement and the performance by the Borrower of its obligations under this agreement; and 

an incumbency certificate in respect of the Borrower with applicable specimen signatures;

the following court orders:

an order by the CCAA Court approving the terms of this agreement and the execution and delivery of this agreement by the Borrower and the other documents contemplated hereby and ordering the Borrower to comply with its obligations under the Credit Agreement as amended by this agreement and the other documents contemplated hereby in the form of the order attached hereto as Schedule “A” (the “DIP Financing Extension and Amendment Order”, which DIP Financing Extension and Amendment Order shall constitute a CCAA Financing Order); 

an order of the CCAA Court extending the stay of proceedings in the CCAA Case, without any conditions, to and including [November 5], 2021; and

a U.S. recognition order issued by the U.S. Bankruptcy Court in the Chapter 15 Case with respect to items (i) and (ii) immediately above,

and this agreement shall be further conditional on all applicable periods to seek a stay, leave and/or appeal with respect to such orders referred to in this Section 4 having expired without (x) any further right of any Person to seek any of the foregoing relief or (y) any of the foregoing relief having been sought, and none of such orders having been reversed, stayed, vacated or, unless otherwise agreed by the Lender in writing, amended or modified in any manner;

all accrued and unpaid fees and disbursements of the Lender to the date of this agreement shall have been paid in full; 

no motion, action, application, or any other form of court process seeking any order, direction or other relief from the CCAA Court, U.S. Bankruptcy Court or any other court of competent jurisdiction has been filed, threatened in writing or is otherwise pending that, if the requested relief is granted, could reasonably be expected to (i) adversely affect, impact or impair, directly or indirectly, the Lender’s rights, remedies and/or entitlements under any Credit Document, any CCAA Financing Order, any other Order, or any other endorsement or direction of the CCAA Court or the U.S. Bankruptcy Court, (ii) cause an Event of Default under the Credit Agreement, (iii) adversely affect, impact or impair, directly or indirectly, the Borrower’s rights and/or entitlements to pursue or monetize the Arbitration Entitlement and Arbitration Proceeding Rights, under any Order, endorsement or direction of the CCAA Court or U.S. Bankruptcy Court, or (iv) interfere in any manner, directly or indirectly, with the Borrower’s actions, efforts, strategies or process to monetize the Arbitration Entitlement and Arbitration Proceeding Rights, including pursuant to the Venezuela Settlement and all rights to enforcement and payments of all amounts when due thereunder; and

the Borrower shall have acknowledged and agreed to the budget CP extension notice delivered by the Lender to the Borrower in respect of the replacement Budget.

Until such time as a replacement Budget has been agreed to between the Borrower and the Lender and such replacement Budget is satisfactory to the Lender in its sole and absolute discretion, the second sentence in Section 11 of the Seventh Credit Agreement Amendment shall not be effective and the Borrower covenants and agrees that it shall not use any monies hereafter received by it or by any other Person on its behalf from any source (including without limitation the Venezuela Settlement Payments, the Ingalls Settlement Payments, or any other Arbitration Proceeds) for any purposes whatsoever without the prior written consent of the Lender  and such use of monies being in compliance with the terms of the Credit Agreement as amended by this agreement and without limitation specifically in accordance with Section 3.3 and Exhibit F thereof.  For certainty and in furtherance of the covenant by the Borrower contained in the second sentence of section 5 of the Eighth Credit Agreement Amendment regarding use of monies by the Borrower, the Borrower represents and warrants to the Lender that from and after February 28, 2018 (being the date of the Eighth Credit Agreement Amendment), the Borrower has not used any monies received by it or by any other Person on its behalf from any source (including without limitation the Venezuela Settlement Payments, the Ingalls Settlement Payments, or any other Arbitration Proceeds) for any purposes whatsoever without the prior written consent of the Lender and in compliance with the terms of the Credit Agreement.  The Borrower acknowledges and agrees that the Lender has no obligation, and has made no agreement whatsoever to permit any deviation from the terms and conditions of the Credit Agreement, as amended by this agreement, regarding the Borrower’s use and application of the Arbitration Proceeds. For certainty, the Borrower confirms and agrees that any such cash flow or cash flow projections attached to or forming part of any motion record filed by the Borrower with the Court or any report issued by the Monitor and/or filed with the Court does not and shall not be deemed to constitute a Budget or a replacement Budget satisfactory to the Lender for the purposes of the Credit Agreement. 

For certainty, all Security Documents do and shall secure payment of all Obligations including without limitation all interest accruing thereon.

None of the Lender Additional Compensation, the Additional Principal Compensation Amount, the Second Additional Principal Compensation Amount, the Third Additional Principal Compensation Amount, the Fourth Additional Principal Compensation Amount, or any shares of the Borrower into which any one or more of them is hereafter converted shall, under any circumstances, be diluted in any manner.

The Borrower shall, promptly on request by the Lender at any time and from time to time, and at the expense of the Borrower, make, execute, endorse, acknowledge, file and/or deliver any and all such documents, instruments, agreements and other items, and take such further steps relating to this agreement, the Credit Documents or any of the transactions contemplated hereunder or thereby and without limitation, the Borrower shall deliver such agreements to the Lender, enter into such agreements with the Lender, or seek to obtain court orders or amendments to any court orders from the CCAA Court or the U.S. Bankruptcy Court, in each case relating in any way to this agreement or the transactions contemplated hereby and as the Lender may require. 

Despite any other provision of this agreement or any other document, this agreement and the amendments to the Credit Agreement contained herein shall not be effective unless and until the Lender delivers to the Borrower a written notice by the Lender that all conditions precedent contained in Section 4 of this agreement have been satisfied (or have been waived by the Lender in writing) (the “Extension CP Satisfaction Notice”).  The Lender may at any time and for any reason unilaterally waive the requirement for delivery of the foregoing written notice.

This agreement supersedes all prior term sheets and commitment agreements and prior negotiations relating to the amendments contained herein.

This agreement shall be governed by and shall be construed in accordance with the laws of the Province of Ontario and the federal laws of Canada applicable therein.  

This agreement may be executed in counterparts and both such counterparts shall constitute one and the same agreement.  A counterpart may be executed and circulated by fax or other method of direct electronic transmission (including pdf email) and any such counterpart so executed and circulated shall be deemed to be an original of this agreement.

[remainder of page deliberately left blank]
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IN WITNESS WHEREOF the parties have executed this agreement as of the date first above written.



CRYSTALLEX INTERNATIONAL CORPORATION


By:						
Name:
Title:





TENOR SEPCIAL SITUATION I, LP
by its General Partner, 
TENOR OPPORTUNITY ASSOCIATES, LLC


By:						
Name:
Title: 
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Schedule “A”

DIP Financing Extension and Amendment Order
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