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ENDORSEMENT

[1] On Sunday, May 2, 2021, the following endorsement was released:

[1] Thorneloe University (“Thorneloe”) brings this motion under section 32(2)
of the Companies’ Creditors Arrangement Act (“CCAA”) for an order that the
following two agreements in the Notice of Disclaimer of Laurentian University of
Sudbury (“Laurentian”) dated April 1, 2021 are not to be disclaimed or resiliated:

@ the Federation Agreement between Laurentian and
Thorneloe, dated 1962 (the “Federation Agreement”); and,

(b) the Financial Distribution Notice between Laurentian and
Thorneloe dated May 1, 2019, amending the Proposed Grant
Distribution and Services agreement between Laurentian, the
University of Sudbury, Thorneloe University, and Huntington
University dated November 10, 1993 (the “Financial Distribution
Notice”) (collectively, the “Agreements”);

and, for an order amending the Loan Amendment Agreement dated April 20, 2021
(the “DIP Amendment Agreement”), to delete the following condition:

4. The Disclaimers of the Borrower’s Federation Agreements
and Financial Distribution Notices with each of Huntington
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University, Thorneloe University and the University of Sudbury
(collectively, the “Federated Universities”) issued on April 1, 2021
shall become effective, binding and final on May 1, 2021 (the “New
Disclaimer Term”).

[2] This motion was heard via Zoom on April 29, 2021.

[3] The University of Sudbury also brought a motion pursuant to section 32(2)
of the CCAA with respect to a Federation Agreement between Laurentian and the
University of Sudbury. This motion was heard via Zoom on April 30, 2021 by
Gilmore J.

[4] This endorsement is being released concurrently with the endorsement of
Gilmore J.

[5] For reasons to follow, Thorneloe’s motion is dismissed.
[2] These are my reasons.

BACKGROUND

[3] In 1960, Thorneloe, Huntington University (“Huntington™), and the University of Sudbury
(“U Sudbury”) (collectively, the “Federated Universities”), were established by the Anglican,
United and Roman Catholic churches, respectively. As religiously affiliated institutions, they were
not eligible for government funding. The Province of Ontario passed an Act to Incorporate
Laurentian University of Sudbury, S.O. 1960, c. 151, and Laurentian was established. On
September 10, 1960, U Sudbury and Huntington entered into Federation Agreements with
Laurentian and in 1962, Thorneloe entered into a Federation Agreement with Laurentian
(collectively, the “Federation Agreements”).

[4] The Federated Universities agreed to suspend degree-granting authority (other than
Theology, in the case of Thorneloe and Huntington) and effectively operate as a single university.
The Federated Universities would teach courses to students for credit at Laurentian. Funding from
the provincial government was provided to the Federated Universities, through Laurentian.

[5] The arrangement among the Federated Universities to distribute government grants is set
out in the Proposed Grant Distribution and Services Fees Agreement dated November 10, 1993.

[6] The funding arrangement was changed commencing in the 2019 — 2020 academic year, per
the Financial Distribution Notice.

[7] Laurentian wants to disclaim the Federation Agreements and the Financial Distribution
Notice with respect to Thorneloe and U Sudbury.

[8] As referenced in the Third Report of the Monitor, the Federated Universities do not admit
or register their own students, nor do they grant their own degrees (with the exception of Theology
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at Huntington and Thorneloe). All Federated University programs and courses are offered through
Laurentian, and all students apply for admission to Laurentian. Students who enroll in a program
at Laurentian may take elective courses at any or all of the Federated Universities as well as
Laurentian. Students enrolled in programs, courses, majors and minors that are administered by
the Federated Universities are students of Laurentian, and these courses are credited towards a
degree from Laurentian. Laurentian provides certain services to the Federated Universities,
however, each of the Federated Universities is separately governed and manages its finances
separately from Laurentian and each other.

[9] The Monitor also reported that as all students are students of Laurentian regardless of
whether they are enrolled in programs or take courses at one of the Federated Universities, the
Federated Universities do not directly bill or collect tuition. Laurentian manages admission.
Students are billed tuition by Laurentian. Students then choose courses from a Laurentian course
catalogue which includes courses offered through the Federated Universities.

[10] While Laurentian does not receive grant revenue or tuition revenue that is directly intended
for the benefit of the Federated Universities, Laurentian and the Federated Universities have
certain financial agreements in place pursuant to which Laurentian receives, allocates and
distributes a portion of Laurentian’s revenue to the Federated Universities in accordance with the
funding formula (the “Federated Funding Formula”). Through this Federated Funding Formula,
Laurentian compensates the Federated Universities for delivering programs and services to
Laurentian students. The key terms of the Federated Funding Formula include the following:

@ A portion of provincial grants received by Laurentian are distributed to the
Federated Universities based on the proportion of students enrolled in the Federated
Universities’ programs;

(b) A portion of tuition fees received by Laurentian are distributed to the Federated
Universities based upon student enrolment and courses offered through the
Federated Universities; and

(© An offsetting charge for service fees charged by Laurentian to the Federated
Universities in exchange for Laurentian providing certain support services to the
Federated Universities (calculated as 15% of grant and tuition revenues distributed
to the Federated Universities).

[11] As of the fall 2020 academic term, there were 417 students enrolled in full-time and part-
time programs through the three Federated Universities (271 full-time equivalents). This includes
91 full-time and part-time students of Thorneloe (62.8 full-time equivalents), 108 full-time and
part-time students at U Sudbury (69.6 full-time equivalents), and 163 full-time and part-time
students at Huntington (103.2 full-time equivalents). The remaining students are enrolled in
programs jointly offered by the Federated Universities.

[12] Students who enrolled at Laurentian have had the ability to take elective courses at any or
all of the Federated Universities, as well as at Laurentian. The main activity of both U Sudbury
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and Thorneloe is to offer elective courses through the Faculty of Arts for students enrolled in the
Applicant’s programs.

[13] Each of the Federation Agreements contains an aspirational statement which addresses the
Federated relationship:

[B]oth Laurentian University and [the Federated University] declare and express
the firm hope and conviction that the relationship between the Universities
established by this agreement will be a permanent one... [a]nd to build a great
institution of learning which shall forever be bilingual and nondenominational in
its character.

[14] Laurentian has Indenture Agreements with each of the Federated Universities, pursuant to
which the Federated Universities lease land owned by Laurentian and on which they have
constructed their own buildings. Each indenture provides for lease terms of 99 years, with the
possibility of further renewal.

[15] The indentures contain termination provisions which allow for the termination of the
indenture if the relevant Federated University withdraws from the Federation with the Applicant.
No notice of disclaimer was issued by Laurentian in respect of any of the indentures and the
indentures are not the subject matter of this motion.

[16] Laurentian takes the position that the main activity of the Federated Universities is offering
elective courses that are administered for Laurentian’s students. Each time a Laurentian student
takes an elective course through the Federated Universities, rather than an elective through
Laurentian, that represents lost tuition revenue to Laurentian.

[17] Laurentian takes the position that in fiscal year 2020, as a result of Laurentian students’
enrolment in programs and courses through the Federated Universities, Laurentian transferred to
the Federated Universities approximately $3.5 million in total grants, $5.3 million in net tuition
and $0.3 million in material fees, for a total of $9.1 million. That amount was offset by the
administrative services fee of approximately $1.4 million, for a net transfer from Laurentian to the
Federated Universities of approximately $7.7 million in fiscal year 2020.

[18] Laurentian has approximately 9,300 undergraduate and graduate students. Laurentian
asserts that its Faculty of Arts has the ability and capacity to offer a range of alternative electives
to its students, such that there is no need for Laurentian to lose revenue because its students take
elective courses offered through the Federated Universities. Since students enrolled in
programming offered by the Federated Universities can otherwise be accommodated and enrolled
in programs offered by Laurentian, Laurentian asserts that a substantial portion of the grant
revenue represents lost revenue for Laurentian. Laurentian and the Monitor concede that
Laurentian will not be able to accommodate 100% of the displaced students but anticipate that it
will be able to accommodate most of them.

[19] Laurentian also asserts that approximately 70% of its revenues in 2019-2020 is comprised
of tuition and grant funding, and, due to the freeze of tuition fees, Laurentian cannot increase
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revenue through tuition fees. Thus, the only opportunity for Laurentian to fully utilize the revenue
it receives in respect of its students is for them to be enrolled in programs and courses at
Laurentian.

[20] Thorneloe presents the facts from its viewpoint. It considers that the funds flow through
Laurentian to Thorneloe pursuant to the Financial Distribution Notice. The funds do not belong
to Laurentian and the funds do not represent a subsidy. As set out in the Financial Distribution
Notice, Laurentian charges Thorneloe an additional 15% of Thorneloe’s earned government grants
and tuitions.

[21] Thorneloe also points out that it is a small component of the Laurentian Federation,
employing a total workforce of 28, including seven full-time faculty members, 12 sessional faculty
members, six staff and three casual staff.

[22]  Notwithstanding its small size, Thorneloe contends that it has a big impact. In 2019-2020,
Thorneloe taught 2861 Laurentian students, representing 297 full-time equivalents (“FTEs”). In
2020-2021, Thorneloe taught slightly fewer (2477) Laurentian students, after it made the decision
to close underperforming programs.

[23] Thorneloe also contends that the financial problems of Laurentian are not attributable to
Thorneloe or the Federation model.

CCAA PROCEEDINGS

[24] Laurentian obtained an initial stay of proceedings under the CCAA on February 1, 2021.
The objective of the CCAA filing was the subject of comment in the affidavit of Dr. Robert Haché,
sworn January 30, 2021, filed in support of the initial application. Section VIII covers the
“Proposed Restructuring of Laurentian”, the “Evaluation of the Federated Universities Model” and
the “Restructuring of Program Offerings”.

[25] Paragraph 295 of the affidavit reads as follows:
The Laurentian 2.0 framework seeks to accomplish the foregoing through:

(a) Restructuring the Academic Model by streamlining academic programming
and delivery through the reduction of number of programs, restructuring
academic supports and terminating the agreements and relationship with the
Federated Universities; and

(b) Restructuring the Business Model by updating business operations,
restructuring existing obligations through a compromise in the CCAA and
ultimately balancing the budget.
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Paragraph 298 reads, in part, as follows:

[298] More particularly, during this CCAA proceeding, LU (“Laurentian”) intends
to:

(b) re-evaluate the Federated Universities model in such a way that the historic
significance of the Federated Universities can be preserved while ensuring that
the relationships reflect the current realities of each organization;

Paragraphs 299 — 301 read as follows:

[299] In 2019, LU provided notice of a change in the funding agreement between
LU and each of the Federated Universities. While this amendment was necessary
to make the funding arrangements consistent with metrics in respect of tuition and
grants from the Province, further work is required. LU estimates that the Federated
Universities model costs LU approximately $5 million each year.

[300] Currently, the Federated Universities have duplicate organizational
infrastructure, functions and services. Although LU respects the autonomy of the
Federated Universities, the Federated Universities also have financial challenges.
One successful outcome of this CCAA proceeding may be the remolding of the
Federated Universities model in such a way that creates economies of efficiency
for LU and the Federated Universities while maintaining the historical significance
and identities of the Federated Universities.

[301] This Court-supervised proceeding will assist LU in focusing its discussions
and negotiations with leadership of the Federated Universities to arrive at a
compromise and solution that is acceptable and, more importantly, ensures the
long-term sustainability of LU. If necessary, LU may utilize the proposed
mediation to address and resolve the Federated Universities model.

The Honourable Justice Sean Dunphy conducted a judicial mediation to address a number
of issues facing Laurentian. Although the contents of any discussions have not been made public,
it is apparent that the issues as between Laurentian and the Federated Universities were discussed

but were not resolved.

[29]

On April 1, 2021, Laurentian gave Notice to Disclaim or Resiliate an Agreement with
Thorneloe and with U Sudbury. The notice covered both the Federation Agreements and the

Financial Distribution Notice.
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[30] The Monitor approved the Notices of Disclaimer.

[31] On April 15, 2021, Thorneloe delivered a Motion Record opposing the Notice of
Disclaimer issued to Thorneloe.

[32] U Sudbury also delivered a Motion Record opposing the Notice of Disclaimer. The motion
was the subject of a bilingual hearing before Gilmore J.

ISSUE

[33] Thorneloe submits there is one issue to be determined on this motion: should the court
prohibit the disclaimer?

ANALYSIS
[34] Section 32 of the CCAA addresses the disclaimer or resiliation of agreements.

[35] The debtor company may, on notice to the other parties to an agreement and the monitor,
disclaim or resiliate an agreement to which the company is a party at the commencement of the
CCAA proceedings: s. 32(1). The monitor must approve the proposed disclaimer or resiliation.
Otherwise, the debtor is required to make an application to the court for an order that the agreement
be disclaimed or resiliated: ss. 32(1) and (3). The counterparty has 15 days to make an application
to the court opposing the disclaimer or resiliation: s. 32(2). In deciding whether to make the order,
the court is to consider, among other things, the factors set out in s. 32(4), which read as follows:

Factors to be considered

(4) In deciding whether to make the order, the court is to consider, among other
things,

@ whether the monitor approved the proposed disclaimer or resiliation;

(b)  whether the disclaimer or resiliation would enhance the prospects of
a viable compromise or arrangement being made in respect of the
company; and

(© whether the disclaimer or resiliation would likely cause significant
financial hardship to a party to the agreement.
[36] Thorneloe makes the following arguments in opposition to the disclaimer:
€)) Thorneloe did not cause Laurentian’s financial problem;

(b) The disclaimer will result in significant financial hardship for Thorneloe
and result in Thorneloe having to make an insolvency filing pursuant to the
CCAA or the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3;
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(© Thorneloe is immaterial to Laurentian’s financial situation and therefore,
the disclaimer would not result in a material improvement to Laurentian’s
restructuring;

(d) The relationship between Laurentian and Thorneloe is not a commercial
relationship to which the disclaimer provisions of the CCAA were intended
to apply; and

(e Laurentian is acting in bad faith contrary to s. 18.6 of the CCAA.
[37] The Monitor approved the disclaimer for reasons set out in the Third Report as follows:

169. ... [I]t is the Monitor's view that the Notices of Disclaimer will enhance the
prospects of a viable compromise or arrangement being made in respect of the
Applicant. In fact, it is the Monitor's view that without the Notices of Disclaimer,
the Applicant is unlikely to be able to complete a viable plan of compromise or
arrangement.

172. While the net estimated savings achieved to date is significant and addresses
the Applicant's operational deficit, it is unlikely to be sufficient to cover among
other items: (a) the repayment of the DIP Facility (even if refinanced over time)
and (b) payment of distributions to creditors pursuant to a plan of compromise or
arrangement in connection with the compromise of their claims.

173. As a not-for-profit, LU is unable to issue equity to creditors. It has no or
limited ability to service additional debt beyond the refinancing of the DIP. As set
out above, LU has limited opportunity to drive increased revenue. Therefore, LU
must, through its restructuring, generate sufficient savings to provide for the ability
to make payments over time to its creditors in partial satisfaction of their claims.
The savings generated to date through the LUFA Term Sheet, LUSU Term Sheet
and non-union employee savings represent a significant component of the required
savings, but not the entirety.

174. The Federated Universities model represents a significant cost to LU. In Fiscal
2020, LU transferred approximately $7.7 million to the Federated Universities as a
result of LU students taking programs and courses offered through the Federated
Universities. This included the transfer of approximately $3.5 million of grants
received by LU, $5.3 million in net tuition collected from LU students and $0.3
million in material fees in respect of Federated Universities courses all offset by a
15% service fee of approximately $1.4 million. ...

175. The Monitor understands that the majority of the funds transferred to the
Federated Universities relates to the delivery by the Federated Universities of
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elective courses taken by students enrolled in LU programs as opposed to students
enrolled in programs offered through the Federated Universities.

176. In conducting its review of its academic offerings and operational
restructuring model, LU determined that it has the ability and capacity to offer a
comprehensive list of programs and courses to LU students from the suite of
programs and courses delivered by LU faculty in the absence of continuing the
Federated Universities relationship. As a result, LU determined that it could retain
the vast majority of the funds transferred to the Federated Universities and continue
to support students without incurring those incremental costs.

177. As aresult, LU is of the view that savings estimated in the range of $7.1 to
$7.3 million annually can be generated through the disclaimer of the Federated
Universities as part of this restructuring.

178. The Monitor recognizes the potential financial hardship that the Notices of
Disclaimer may have for the Federated Universities. However, given the additional
savings required for LU to have a reasonable opportunity to put forward a viable
plan of compromise or arrangement and effect a successful restructuring, the
Monitor is of the view that the disclaimer of the Federated Universities agreements
IS necessary.

[38] To counter the submissions of Laurentian and the views and recommendations expressed
by the Monitor, Thorneloe filed a Report on Financial Impact of Termination of Federated
Agreement and Financial Distribution Agreement on Thorneloe University. The Report was
prepared by Mr. Allan Nackan, a partner with A. Farber & Partners Inc. Mr. Nackan has been
identified as an expert for the purposes of providing his opinion. | am satisfied that Mr. Nackan
IS an expert in the area of insolvency and restructuring. However, Mr. Nackan acknowledged in
cross-examination that he is not an expert in terms of government funding of universities and that
he has no prior experience in determining university funding. His lack of industry-specific
experience has to be taken into account when considering his report and conclusions.

[39] It is also necessary to acknowledge the expertise of Ernst & Young Inc., the court-
appointed Monitor. The Monitor is an officer of the court, with a duty to be neutral and objective:
Bell Canada International Inc. (Re), [2003] CarswellOnt No. 4537 (S.C.). The principals of Ernst
& Young Inc., including Sharon Hamilton, who signed the Monitor’s Third Report, are widely
acknowledged as being experts in the field of insolvency and restructuring. Moreover, the Monitor
has been involved since the proceedings began and has extensive knowledge of the Applicant’s
operations and restructuring efforts.

[40] Farber was retained to provide an opinion on whether the termination of the Federated
Agreement and the Financial Distribution Notice would result in significant financial hardships to
Thorneloe, and whether or not the termination would enhance Laurentian’s prospects of a viable
compromise or arrangement.
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[41] Farber concludes the termination of the Federated Agreement will cause serious financial
hardship to Thorneloe as a consequence of which Thorneloe will have to resort to a formal
insolvency process.

[42] Farber also concludes that the termination of the Federated Agreement will have an
immaterial impact on overall costs reduction in Laurentian’s restructuring process and is unlikely
to enhance prospects of Laurentian making a viable plan.

[43] Inasupplementary report, Farber concludes that:
e Laurentian is not facing an immediate liquidity crisis on May 1, 2021,

e there is no compelling reason that would necessitate termination of the
federated arrangement with Thorneloe on May 1, 2021;

e from a financial perspective, Laurentian and the DIP Lender have not
provided information to support the need for a Disclaimer Deadline of May
1, 2021.

[44] A consideration of the s. 32(4) factors requires a balancing of interests. The subsection is
silent with respect to the relative importance of any one of the factors to be considered and is not
restricted to the listed factors. The test does, however, require the court to balance the benefit of
the proposed disclaimer for Laurentian against the detrimental impact on Thorneloe. The
disclaimer of a contract must be fair, appropriate and reasonable in all the circumstances.
Ultimately, it is a discretionary decision to determine whether the disclaimer should be upheld.
This discretion is exercised by weighing the competing interests and prejudice to the parties and
assessing whether the disclaimer or resiliation is fair and reasonable.

[45] Inmy view, the considerations in the Third Report of the Monitor reflect a proper balancing
of the competing interests of Laurentian and all stakeholders, including Thorneloe. The Third
Report discusses the financial challenges facing Laurentian and proposes solutions that could
enhance the prospects of a viable plan of compromise or arrangement, while acknowledging the
potential financial hardship on the Federated Universities. The Farber Report and the
Supplementary Farber Report focuses of the impact of the disclaimer on Thorneloe and the short
term DIP Financing requirements. In narrowing its focus, the Farber Report does not take into
account that in order to enhance the prospects of a viable plan of compromise or arrangement, it
is often necessary to take into account the potential compromises that will have to be made by all
stakeholder groups. For this reason, | have concluded that the Third Report of the Monitor has to
be given greater weight than the Farber Report and the Supplementary Farber Report.

[46] Laurentian submits that the Courts have identified guiding principles for the analysis:

@ the recommendation of the Monitor is afforded significant weight in CCAA
proceedings (see Nortel Network Corp. Re, 2018 ONSC 6257 at para. 27; Aralez
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Pharmaceuticals Inc., Re, 2018 ONSC 6980 at para. 36; and Aveos Fleet
Performance Inc., 2012 QCCS 4074 at para. 50(f);

(b) the disclaimer does not need to be essential to the restructuring, it only need
be advantageous and beneficial (see Timminco Ltd., Re, 2012 ONSC 4471 at para.
54 (“Timminco”); see also Homberg Invest Inc., 2011 QCCS 6376 at para. 103);

(© the threshold to establish “significant financial hardship” in opposing a
disclaimer is high. There must be specific evidence of financial hardship. Mere
loss or damage is not sufficient, and it must be likely that the hardship is caused by
the disclaimer (see Target Canada Co. Re, 2015 ONSC 1028 at para. 26);

(d) the test to establish “significant financial hardship” is subjective and
depends on an examination of the individual characteristics and circumstances of
the counterparty (see Timminco at para. 60); and

(e the Court should take into consideration the effect that the disclaimer will
have on the outcome for all other unsecured creditors and be an equitable result that
is dictated by the guiding principles of the CCAA (see Timminco at para. 62).

[47] There is no doubt that Laurentian has significant financial challenges. There is also no
doubt that, if a successful restructuring is to be achieved, it must be done on an expedited basis. If
Laurentian is to successfully restructure its affairs, it is essential that it maintain continuity of
operations. The spring term commences May 3, 2021 and extends until the latter part of July 2021.
The fall term commences at the beginning of September 2021. If the restructuring is to succeed,
Laurentian must be in a position to provide assurances to both its students and faculty that it has a
viable plan that will ensure continued operations for both the spring term, the fall term and beyond.

[48] Laurentian, with the assistance of the Monitor, identified a number of areas in which a
financial restructuring was required. These include a downsizing of the number of programs being
offered by Laurentian and also the necessity to arrive at new, sustainable collective agreements
with LUFA and LUSA. These requirements and accommodations are set out in the motion to
extend the stay of proceedings.

[49] Laurentian also identified, at the outset of the CCAA proceedings, that it would be
necessary to have a fundamental readjustment or realignment with the Federated Universities.

[50] Although Thorneloe is of the view that its relationship with Laurentian has only a minor
impact on the financial position of Laurentian, it seems to me that this view is far too narrow in
scope. Laurentian has identified that if the disclaimers involving Thorneloe and U Sudbury are
upheld, together with the revised agreement with Huntington, this will result in $7.7 million of
additional funds remaining with Laurentian on an annual basis. This calculation has been identified
by the Monitor and, in my view, represents a real source of annual financial relief for Laurentian.

[51] Thorneloe counters by indicating that it is only one of three Federated Universities; the
$7.7 million figure cannot be attributed, in total, to Thorneloe. At first glance, this is an attractive



- Page 13 -

and persuasive argument. It does not, however, take into account that Huntington, in negotiating
its settlement with Laurentian, has included what is known colloquially as a “most favoured
nation” clause. Quite simply, if Thorneloe is able to negotiate a better alternative than the
agreement negotiated by Huntington, Huntington is in a position to reopen negotiations with
Laurentian to obtain similar treatment. Therefore, it seems to me that although there are three
Federated Universities involved, their positions are interlinked and interrelated to such a degree
that the $7.7 million calculation is relevant to take into account on this motion.

[52] The Notices of Disclaimer are, in my view, central to the Applicant’s restructuring. The
Disclaimer will result in millions of dollars of additional tuition and grant revenue remaining
within Laurentian. As noted in both the affidavit of Dr. Haché and the Monitor’s Report, each
time a Laurentian student takes an elective course offered through Thorneloe, revenue associated
with that course is transferred from Laurentian to Thorneloe. Because the Applicant has the
capacity to independently offer students the vast majority of all necessary programs and electives
within its existing cost structure, each course taken by a Laurentian student through Thorneloe
represents lost revenue for Laurentian.

[53] The Applicant contends that it simply cannot afford to continue its relationship with the
Federated Universities. In order to right-size the University, Laurentian cannot continue paying
for programs and courses supplied by the Federated Universities that it does not require and are
revenue negative for Laurentian.

[54] The Applicant submits that it cannot simply “balance its budget” in order to achieve
financial sustainability. It submits that it must generate positive cash flow from operations on an
annual basis, prior to the funding of expenses, to achieve financial sustainability. In my view, this
submission is consistent with the objective and necessity of achieving long-term sustainability.

[55] Laurentian has also submitted that the savings to be realized from the disclaimer are
necessary for the purposes of submitting a viable plan. The Monitor is in agreement with this
submission.

[56] Although the savings realized from the disclaimer do not, in isolation, represent a
significant amount, in my view, that is not the end of the inquiry. In order to enhance the prospects
of a viable plan of reorganization being put forward, it is necessary to assess the totality of what
Laurentian is attempting to achieve in this restructuring.

[57] Laurentian suggests that savings have to be realized from a number of sources, including
the Federated Universities. Without the total amount of savings being realized, Laurentian submits
that it will been unable to put forward the basis of a plan that will be acceptable to its various
constituents.

[58] It is necessary to take into account another factor, namely that there is evidence that
Laurentian has achieved other milestones in its attempt to put forward a viable plan of
reorganization. These include the revised relationships with LUFA and LUSA, the reduction in
the number of courses, and the reduction in the number of staff. None of these milestones were
realized without significant compromise and hardship being experienced by faculty, students and
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the greater Sudbury community. Without such compromises, Laurentian will not be able to
survive.

[59] It is also necessary to take into account the position of the DIP Lender. The DIP Lender
has put forth a condition for its continued support and for increased financing. That condition is
that the Disclaimer with respect to Thorneloe and U Sudbury had to be finalized by May 1, 2021,
subject to any reserved decision of the court.

[60] Thorneloe challenges the position of the DIP Lender for two reasons. First, the condition
relating to the Disclaimer was not a condition of the original DIP and was inserted only after the
Notice of Disclaimer was issued. Second, the analysis performed by Farber indicates that the
increased DIP Loan is not required until the latter part of June at the earliest.

[61] There is, in my view, no basis to question the legitimacy of the DIP Lender nor question
the conditions that the DIP Lender has put forth with respect to any request to extend the DIP Loan
and to increase the amount of the DIP Financing. The DIP Lender is entitled to take into account
commercial reality in assessing its options.

[62] The DIP Lender is not a pre-existing lender to Laurentian, nor is there any evidence that
the DIP Lender is engaged in a “loan to own strategy”. These facts distinguish this DIP Lender
from a number of DIP lenders that have been involved in the cases referenced by counsel to
Thorneloe, as referenced in Rostom and Fell, “Recent Trends in DIP Financing” (2016) 5-4 1IC
Journal; Essar Steel Algoma (Re), Endorsement of Newbould J. dated November 16, 2015; and
Great Basin Gold Ltd. (Re), 2012 BCSC 1459.

[63] Itis also relevant to remember that this is not a situation where the Court is being asked to
approve DIP financing with this DIP Lender. These approvals were granted in February 2021 with
no party objecting and with no appeals being filed. It was a competitive process and the DIP
Lender was one of eight potential DIP lenders identified at the outset of the proceedings.

[64] Thorneloe also takes issue with respect to the reluctance of a representative of the DIP
Lender to be cross-examined or to answer any questions with respect to the DIP Financing.

[65] In response, Laurentian takes the position that the terms for the continued DIP were
negotiated as part of a process of achieving a viable long-term plan. Second, although the increased
DIP may not be necessary until mid-June, it is a requirement for any extension of the stay to
provide a cash flow statement that takes into account the entirety of the Stay Period, and it is
necessary to provide the necessary assurances to faculty and students that Laurentian will be able
to operate for the next academic term, which commences May 3, 2021 and extends towards the
middle to the latter part of July 2021. It is simply not feasible, from its standpoint, to operate
without the continued DIP Facility and the certainty that the DIP Facility will be available
throughout the entirety of the academic term and the Stay Period.

[66] With respect to the cross-examination of the DIP Lender, | note that no affidavit has been
filed in these proceedings by a representative of the DIP Lender. In addition, the DIP Lender is
not a pre-existing lender. The DIP Lender is not involved in any of the pre-CCAA DIP contractual
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relationships. It is up to the debtor, with the assistance of the Monitor, to negotiate the terms of the
DIP Financing. There is no evidence that the DIP Lender has any ulterior motive in negotiating
the condition to extend additional financing and to extend the term.

[67] Thorneloe also raises the concern that the Disclaimer will result in significant financial
hardship for Thorneloe and result in Thorneloe having to make insolvency filings pursuant to the
CCAA or the Bankruptcy and Insolvency Act.

[68] There is no doubt that this is a legitimate point being raised by Thorneloe. The impact of
the disclaimer on Thorneloe is significant. The consequence of the disclaimer is such that
Thorneloe will be unable to operate in its current form. However, Thorneloe was offered
alternatives. The form of the Huntington Transition Agreement was offered to Thorneloe but was
not accepted. More importantly, it is also necessary to take into account that if Laurentian’s
restructuring does not succeed and it ceases operations, Thorneloe, as conceded by its counsel, will
also be unable to continue operations.

[69] Thorneloe also contests the disclaimers on the basis that the relationship between
Laurentian and Thorneloe is not a commercial relationship to which the disclaimer provisions of
the CCAA were intended to apply. In my view there is no merit to this submission. The CCAA
proceedings were commenced on February 1, 2021. The Initial Order declares that Laurentian is
insolvent and is a company to which the CCAA applies. The disclaimer provisions in s. 32 are
available to a debtor company. The exceptions set out in s. 32(9) have no application in the
circumstances. Laurentian is entitled to utilize the disclaimer provisions in accordance with s. 32.

[70] Thorneloe also takes the position that Laurentian is acting in bad faith contrary to s. 18.6
of the CCAA which provides:

Good faith

18.6 (1) Any interested person in any proceedings under this Act shall act in good
faith with respect to those proceedings.

Good faith — powers of court

(2) If the court is satisfied that an interested person fails to act in good faith, on
application by an interested person, the court may make any order that it considers
appropriate in the circumstances.

[71] In support of this argument, Thorneloe points to Laurentian’s attempt to terminate its
relationship with Thorneloe, knowing that the disclaimer will result in Thorneloe’s insolvency,
and to Laurentian’s persistence in the face of evidence that termination will not materially assist
its restructuring. Thorneloe also submits that Laurentian has consistently and continually wanted
to terminate its relationship with Thorneloe and thereby failed to engage in good faith negotiations.

[72] 1do notaccept that Laurentian has acted in bad faith. Restructurings are not easy and often
result in treatment that a party can consider to be extremely harsh. However, that does not



- Page 16 -

necessarily mean that the other party has not been acting in good faith. In its Third Report, the
Monitor makes specific reference to the bad faith argument being raised by Thorneloe. It is
significant that the Monitor makes no statement that would suggest in any way that Laurentian has
been acting in bad faith. The Monitor ultimately recommends at paragraph 206 of its Third Report
that the court grant the relief sought by the Applicant, which includes the disclaimer and also an
extension of the stay of proceedings.

[73] Section 11.02(3) of the CCAA addresses the burden of proof on an application for an
extension of the stay of proceedings other than the initial application. This includes a requirement
that the applicant satisfy the court that it has acted, and is acting, in good faith and with due
diligence. By supporting the application for the extension and upholding the disclaimer, it can be
inferred that the Monitor does not support the argument of Thorneloe to the effect that Laurentian
has been acting in bad faith.

[74] My summary of the factors set out in s. 32(4) of the CCAA s as follows:
@) the Monitor approved the proposed disclaimer;

(b) the Disclaimer will enhance the prospects of a viable compromise or
arrangement being made in respect of Laurentian;

(© the Notice of Disclaimer will have financial consequences to Thorneloe, but
this is not a sufficient reason to disallow the Notice of Disclaimer.
Thorneloe was offered an alternative, similar to Huntington, which was not
accepted.

[75] Inaddition, it seems to me that, in the circumstances of this case, it is necessary to consider
the broader implication of disallowing the Notice of Disclaimer — namely the potential demise of
Laurentian.

[76] The dilemma facing the court is clear. If Thorneloe’s motion succeeds, with the result that
the Disclaimer is not effective, it could lead to an unraveling of Laurentian’s restructuring plan
and the collapse of Laurentian. This in turn would have significant impact on all faculty, students
and the greater Sudbury community. It would also result in the financial collapse of Thorneloe.
Obviously, this is not a desirable outcome.

[77] If the Notices of Disclaimer are upheld, I acknowledge that this could lead to the cessation
of operations of Thorneloe. | do not lightly discount the impact on faculty, employees and students
at Thorneloe, but the impact is significantly less than if Laurentian and Thorneloe are both forced
to suspend or cease operations.

[78] Given these two undesirable options, the better choice or to put it another way, the least
undesirable choice, is to uphold the Notices of Disclaimer.
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DISPOSITION

[79] In the result, the motion brought by Thorneloe to invalidate the Notice of Disclaimer is
dismissed.

Chief Justice G.B. Morawetz

Date: May 7, 2021



