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ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF AN APPLICATION UNDER SECTION 101 OF THE  
COURTS OF JUSTICE ACT, R.S.O. c. C.43 (as amended) 

AND IN THE MATTER OF HANFENG EVERGREEN INC. 

SIXTH REPORT OF THE RECEIVER 
May 18, 2021 

INTRODUCTION 

1. Hanfeng Evergreen Inc. (“Hanfeng” or the “Company”) was a holding company for 

certain entities that were incorporated and, at the relevant times, operated in China. By mid-

August 2014, Hanfeng’s principal remaining un-monetized asset was all the issued and 

outstanding shares (the “Shares”) of Hanfeng Slow-Release Fertilizer Co., Ltd., the 

Company’s wholly owned subsidiary in China (the “Chinese Subsidiary”). 

2. On August 20, 2014, following an application by Hanfeng, the Ontario Superior Court of 

Justice (the “Court”) issued an order (the “Approval Order”) approving a share transfer 

agreement (the “Share Transfer Agreement”) dated August 8, 2014 and the transaction 

contemplated therein (the “Share Transfer Transaction”). The Approval Order provided 

for vesting of all of the Shares in Heilongjiang Pengcheng Fertilizer Co. Ltd., as purchaser, 

upon the completion of the Share Transfer Transaction.  

3. Pursuant to an order issued by this Court on August 20, 2014, Ernst & Young Inc. (“EYI”) 

was appointed as receiver and manager (the “Receiver”) of the assets, undertakings and 

properties of Hanfeng, pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. 

C.43, as amended.   

4. The primary purpose of the receivership proceedings (the “Receivership Proceedings”) 

was to complete the Share Transfer Transaction and effect a distribution of the proceeds 

thereof.   
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5. As described in prior reports of the Receiver, in the course of attempting to advance the 

Share Transfer Transaction, the Receiver uncovered information that led to serious 

concerns over: 

 the identity of the purported purchaser (“New Pengcheng”) that was engaged under 

the Share Transfer Transaction, which was found by the Receiver to have no 

connection with Heilongjiang Pengcheng Fertilizer Co. Ltd, the purchaser named in 

the Approval Order;  

 New Pengcheng’s ability and desire to close the Share Transfer Transaction; 

 the potential relationship between New Pengcheng and Mr. Yu, Xinduo (“Mr. Yu”) 

- the founder, former President, former Chief Executive Officer and a former 

director of Hanfeng;  

 the real role of Mr. Yu in the transaction; and 

 previously concealed financial information of the Chinese Subsidiary.  

6. A copy of the Fifth Report of the Receiver dated July 11, 2017 (without appendices) which 

provides greater details about the concerning information uncovered by the Receiver is 

attached hereto as Appendix “A”. 

7. Also as described in prior reports of the Receiver, the Receiver was unable to complete the 

Share Transfer Transaction due to the actions of New Pengcheng and Mr. Yu. 

8. In August 2015, New Pengcheng commenced proceedings in China against Hanfeng and 

EY, among others (the “Chinese Litigation”), claiming that Hanfeng breached the Share 

Transfer Agreement and that it should be refunded a deposit of RMB 12.4 million 

(approximately $2.48 million CAD; the “Deposit”) that was paid to the Receiver in August 

2014.  

9. As a result of the Chinese Litigation, the Receiver paused most workstreams in these 

receivership proceedings with a view to preserving liquidity, pending the outcome of the 

Chinese Litigation.   
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PURPOSE 

10. The purpose of this sixth report of the Receiver (the “Sixth Report”) is to report to the 

Court on the outcome of the Chinese Litigation commenced by New Pengcheng and the 

Receiver’s next steps as a result of same. 

 
TERMS OF REFERENCE 

11. In preparing the Sixth Report and making the comments herein, the Receiver has been 

provided with, and has relied upon, certain unaudited, draft and/or internal financial 

information, prepared from the Company’s books and records, discussions with employees 

of the Company and information from other third-party sources (collectively, the 

“Information”). Except as described in the Sixth Report: 

 the Receiver has not audited, reviewed or otherwise attempted to verify the accuracy 

or completeness of the Information in a manner that would wholly or partially 

comply with the Generally Accepted Assurance Standards pursuant to the Canadian 

Institute of Chartered Accountants Handbook and, accordingly, the Receiver 

expresses no opinion or other form of assurance in respect of the Information; and 

 the Receiver has prepared the Sixth Report in its capacity as a court-appointed 

officer solely for the use of this Court and the stakeholders in these proceedings and 

will make copies of the Sixth Report and the prior reports available on the 

Receiver’s case website at www.ey.com/ca/hanfeng. 

12. All monetary amounts contained herein are expressed in Canadian dollars, unless otherwise 

stated. 

OUTCOME OF THE CHINESE LEGAL PROCEEDINGS 

13. As stated above, New Pengcheng asserted a claim for the return of the Deposit.  This was 

a critical issue facing the estate, which, as early as July 17, 2015, had funds of only C$2.3 

million. This amount was less than the Deposit before taking into account accrued and 

unpaid professional fees - as was reported in the Receiver’s Second Report.  If New 
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Pengcheng’s claim was successful, the estate would have no funds left to address other 

claims or actions and administer the receivership proceedings. 

Chinese Litigation 

14. The Chinese Litigation was commenced on or about August 3, 2015 in the Intermediate 

People’s Court of Harbin City (the “Harbin City Court”) by New Pengcheng against 

Hanfeng, the Chinese Subsidiary, Mr. Yu and EYI in its personal capacity and sought to 

terminate the Share Transfer Agreement and cause the return of the Deposit.  

15. On February 15, 2017, the Harbin City Court released a decision (backdated to December 

29, 2016) granting certain relief sought by New Pengcheng.  

16. On March 20, 2017, the Receiver commenced an appeal to the Heilongjiang Province 

Superior Court (the “Provincial Court”).  

17. The Provincial Court rendered its decision dated September 18, 2017 (the “Provincial 

Court Judgement”), granting the Receiver’s appeal and overturning certain parts of the 

Harbin City Court’s decision.  A copy of the Provincial Court Judgement is attached hereto 

as Appendix “B”. In summary, the Provincial Court concluded that: 

(a) New Pengcheng had breached its contractual obligations under the Share Transfer 

Agreement;  

(a) The Harbin City Court erred in applying facts and law in its decision;   

(b) Hanfeng was entitled to keep the Deposit and New Pengcheng’s motion for, inter 

alia, the return of the Deposit, was dismissed;  

(c) The Share Transfer Agreement was terminated; and 

(d) Court fees of RMB 200,226.04 (approximately $40,000) and a property 

preservation fee of RMB 5,000 (approximately $1,000) were to be borne by New 

Pengcheng.  
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18. New Pengcheng refused to accept the Provincial Court judgement and applied for retrial to 

the Supreme People’s Court of China (the “Supreme Court”).  In December 2017, the 

Supreme Court denied the application brought by New Pengcheng for retrial. 

19. On February 12, 2018, counsel to New Pengcheng advised that New Pengcheng had applied 

for trial supervision (the “Protest Application”) to Supreme People’s Procuratorate in 

China (the “Supreme Procuratorate”); however, on or about May 7, 2018, after repeated 

inquires by the Receiver, New Pengcheng’s counsel corrected its previous statement and 

advised that the Protest Application was in fact filed with the Provincial Procuratorate of 

Heilongjiang Province (the “Provincial Procuratorate”) and not with the Supreme 

Procuratorate.   

20. The Provincial Procuratorate granted a decision dated August 28, 2019 dismissing the 

Protest Application (the “Provincial Procuratorate’s Decision”).  

21. In October 2019, counsel to New Pengcheng advised the Receiver and this Court that New 

Pengcheng had appealed the Provincial Procuratorate’s Decision to the Supreme 

Procuratorate. 

22. In April 2021, the Receiver’s Chinese counsel obtained the decision of the Supreme 

Procuratorate rendered on February 17, 2020, which rejected New Pengcheng’s appeal and 

upheld the Provincial Procuratorate’s Decision.  The Supreme Procuratorate’s decision with 

translation is attached hereto as Appendix “C”. 

23. Hanfeng’s entitlement to retain the Deposit has been confirmed in China now that both the 

court proceedings and the Protest Application proceedings have been concluded.  

THE RECEIVERSHIP PROCEEDINGS IN CANADA 

24. On November 30, 2017, Justice Hainey approved certain fees and disbursements of the 

Receiver and those of its counsel as fair and reasonable.  A copy of Justice Hainey’s 

endorsement dated November 30, 2017 is attached hereto as Appendix “D”. 
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25. New Pengcheng opposed Hanfeng’s entitlement to the Deposit in the Receivership 

Proceedings and the proposed payment of the professional fees and disbursements that were 

approved by the Court, on the grounds that the Chinese Litigation was ongoing.  

26. During this lengthy process, New Pengcheng, through its counsel, provided the following 

commitments and/or undertakings: 

 On or about November 17, 2017, before the Supreme Court denied New 

Pengcheng’s application for retrial, its Chinese counsel wrote to the Receiver, 

stating: "……when the Supreme Court's decision issued, regardless of the outcome 

of retrial is, we will accept it without any further objection"; and  

 On or about July 4, 2018, New Pengcheng’s Canadian counsel confirmed in writing 

that, if the Provincial Procuratorate denies the Protest Application, New Pengcheng 

will take no further steps to challenge, appeal or protest against the Provincial Court 

Judgement in China, Canada or any other jurisdiction.  

27. New Pengcheng refused to comply with the above undertakings and continued to assert its 

claim after each of the Supreme Court and Provincial Procuratorate turned down the 

respective applications brought by New Pengcheng.  

28. On November 14, 2019, Justice Hainey issued an endorsement (the “2019 Endorsement”), 

directing that the Receiver maintain the status quo and not utilize the Deposit until the 

Supreme Procuratorate has rendered its decision.  Justice Hainey further directed that the 

Receiver may utilize the Deposit funds to pay the fees of the Receiver and its counsel 

without further order of this Court if the Supreme Procuratorate’s decision is in favour of 

the estate. A copy of the 2019 Endorsement is attached hereto as Appendix “E”. 

29. As stated above, on February 17, 2020, the Supreme Procuratorate rejected New 

Pengcheng’s appeal and upheld the Provincial Procuratorate’s Decision in favour of 

Hanfeng and the Receiver.  Therefore, and in accordance with Justice Hainey’s 2019 

Endorsement, the Receiver processed the payment of the professional fees and expenses of 

the Receiver and its counsel, Stikeman Elliott LLP, that were previously approved by this 

Court on November 30, 2017.  
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NEXT STEPS 

30. Due to the Chinese Litigation and uncertainty surrounding the entitlement to the Deposit, 

the Receiver paused certain workstreams with a view to preserving liquidity, pending the 

outcome of the Chinese Litigation.  The activities that were put on hold included, but are 

not limited to: 

 Advancing a claims process, including the adjudication of certain claims, pursuant 

to an Order of September 23, 2014; 

 Evaluating options to preserve and realize on any remaining assets;  

 Advancing the legal action against Mr. Yu and others in Canada;  

 Preparing tax filings; and 

 Processing disbursements.  

31. The successful conclusion of the Chinese Litigation allows the Receiver to take steps to 

advance the administration of the Receivership Proceedings. The Receiver, in consultation 

with its counsel, will report to this Court in the near term and seek directions on the 

proposed steps to carry out the Receiver’s responsibilities and complete the administration 

of the Receivership Proceedings. 

All of which is respectfully submitted this 18th day of May, 2021. 

ERNST & YOUNG INC. 
In its capacity as Receiver of  
Hanfeng and not in its personal or corporate capacity 
 
Per:  
 
Murray A. McDonald 
Chairman 
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INTRODUCTION

1. On August 20, 2014, following an application by Hanfeng Evergreen Inc. (�Hanfeng�

or  the  �Company�), the Ontario Superior Court of Justice (the �Court�) issued an

order (the �Approval Order�) approving a share transfer agreement (the �Share

Transfer Agreement�) dated August 8, 2014 and the transaction contemplated therein

(the �Share Transfer Transaction�).

2. The Approval Order provided for vesting in HLJ Pengcheng (as defined below) all the

shares of Hanfeng Slow-Release Fertilizer Co., Ltd. (the �Chinese Subsidiary�), the

Company�s wholly-owned subsidiary in China, upon the completion of the Share

Transfer Transaction. A copy of the Approval Order is attached hereto as Appendix

�A�.

3. Pursuant to an order (the �Appointment Order�) issued by this Court on August 20,

2014 (the �Filing Date�), Ernst & Young Inc. (�EY�) was appointed as receiver and

manager (the �Receiver�) of the assets, undertakings and properties (the

�Properties�) of the Company, pursuant to section 101 of the Courts of Justice Act,

R.S.O. 1990, c. C.43, as amended. A copy of the Appointment Order is attached hereto

as Appendix �B�.

4. The Appointment Order authorized the Receiver to, among other things:

take any necessary steps required to complete the Share Transfer Transaction;
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take possession of and exercise control over the Properties and any and all

proceeds, receipts and disbursements arising out of, or from, the Properties;

engage counsel and advisors from time to time to assist with the exercise of the

Receiver�s powers and duties; and

seek Court approval of, and conduct a procedure for, the solicitation,

determination and resolution of claims against the Company.

5. On July 24, 2015 and July 31, 2015, following motions by the Receiver, this Court issued

two Orders (collectively, the �Clarification Orders�), which, among other things:

confirmed the Receiver�s power and authority to exercise the shareholder

rights of Hanfeng with respect to the Chinese Subsidiary, including the

replacement of Mr. Yu Xinduo (�Mr. Yu�) with Mr. Hong Rong-Kai (�Mr.

Hong�) as the legal representative and a director of the Chinese Subsidiary;

authorized the Receiver to take any necessary steps to assert its ownership of

and effect control over the Chinese Subsidiary;

required Mr. Yu to provide unfettered access for Mr. Hong and his designates

to the Chinese Subsidiary�s offices and facilities and to the Chinese

Subsidiary�s books and financial records;

required Mr. Yu to surrender the chop sets (which are company seals required

for executing corporate documents and government registrations) and certain

other business and legal documents of the Chinese Subsidiary to Mr. Hong and

the Receiver;

required Mr. Yu to provide full and timely cooperation to the Receiver with

respect to the above tasks; and

prohibited Mr. Yu, without the Receiver�s approval, from executing any

agreement with respect to the Chinese Subsidiary or causing it to make any

payments.

Copies of the Clarification Orders are attached hereto collectively as Appendix �C�.
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PURPOSE

6. The purpose of this fifth report of the Receiver (the �Fifth Report�) is to report to the

Court in respect of:

developments with respect to the ongoing Legal Proceedings (as defined

below);

the current financial status of the Company;

the outstanding fees and disbursements for the Receiver and its counsel; and

the Receiver�s motion for:

(i) approval of the Supplement to the First Report dated September 22,
2014 (the �Supplement to the First Report�), the Fourth Report
(defined below), the Fifth Report and the activities described therein;
and

(ii) approval of the fees and disbursements of the Receiver and its
counsel.

7. The Fifth Report is organized as follows:

Terms of Reference;

General Background;

Update on the Legal Proceedings;

Current Financial Status of Company; and

Fees and Disbursements.

TERMS OF REFERENCE

8. In preparing the Fifth Report and making the comments herein, the Receiver has been

provided with, and has relied upon, certain unaudited, draft and/or internal financial

information, prepared from the Company�s books and records, discussions with

employees of the Company and information from other third-party sources

(collectively, the �Information�). Except as described in the Fifth Report:
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the Receiver has not audited, reviewed or otherwise attempted to verify the

accuracy or completeness of the Information in a manner that would wholly

or partially comply with the Generally Accepted Assurance Standards

pursuant to the Canadian Institute of Chartered Accountants Handbook and,

accordingly, the Receiver expresses no opinion or other form of assurance in

respect of the Information; and

the Receiver has prepared the Fifth Report in its capacity as a court-appointed

officer solely for the use of this Court and the stakeholders in these proceedings

and will make a copy of the Fifth Report available on the Receiver�s website at

www.ey.com/ca/hanfeng.

9. The Receiver has previously filed with the Court its first report dated September 12,

2014 (the �First Report�), the Supplement to the First Report, the second report dated

July 17, 2015 (the �Second Report�), the supplement to the second report dated July

22, 2015 (the �Supplement to the Second Report�), its third report dated September

25, 2015 (the �Third Report�) and its fourth report dated April 4, 2017 (the �Fourth

Report�). Copies of each of these reports are posted on the Receiver�s website. Copies

of the First Report, the Supplement to the First Report, the Second Report (without

appendices), the Supplement to the Second Report (without appendices), the Third

Report (without appendices) and the Fourth Report (without appendices) are attached

hereto as Appendices �D�, �E�, �F�, �G�, �H� and �I�, respectively. The First Report,

Second Report and Supplement to the Second Report were approved by the Order of

Justice Hainey dated July 31, 2015. The Third Report was approved by the Order of

Justice Hainey dated October 5, 2015.

10. All monetary amounts contained herein are expressed in Canadian dollars, unless

otherwise stated. Capitalized terms not defined herein have the meaning set out in the

Fourth Report.
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GENERAL BACKGROUND

Hanfeng and its Chinese Subsidiary

11. Hanfeng, through its wholly-owned subsidiaries, was a developer and producer of

value-added fertilizers in China. Hanfeng is incorporated under the laws of Ontario

with its registered head office in Toronto.

12. Hanfeng has no independent operations and exists solely as a holding company for

certain entities that were incorporated in and, at the relevant times, operating in

China. By mid-August 2014, the Company�s principal remaining un-monetized asset

was all the issued and outstanding shares of the Chinese Subsidiary (the �Shares�).

13. The Chinese Subsidiary is managed by Mr. Yu and a team of individuals designated

by him (collectively, the �Local Management Team�). The Local Management Team,

by way of Mr. Yu�s delegation of authority (as legal representative), controls the

Chinese Subsidiary�s business licence, chop sets and bank accounts.

14. The board of the Chinese Subsidiary (the �Board�) currently consists of the three

following directors:

Mr. Yu, chairman of the Board, the founder and former CEO of the Company,

who owns and controls approximately 20.4% of Hanfeng�s shares;

Qi Zhida, General Manager of the Chinese Subsidiary; and

Guan Liu, (�Mr. Guan�) (a lawyer at Heilongjiang Honghui Law Firm, the

Receiver�s Chinese counsel).

Share Transfer Transaction

15. As noted above, the Appointment Order authorized the Receiver to sell the Shares.

16. As described in greater detail in the prior reports of the Receiver to the Court,

immediately prior to the execution of the Share Transfer Agreement, the name of the

counterparty to the Share Transfer Transaction was changed from �Heilongjian

Pengcheng Fertilizer Co. Ltd.� (�HLJ Pengcheng�) to the Chinese language

translation of �Harbin Pengcheng Fertilizer Co. Ltd.� (�New Pengcheng�).
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17. HLJ Pengcheng is a well-established company active in Heilongjiang Province of

China. By contrast, New Pengcheng appears to be a shell company with no operations

that was only registered on August 4, 2014 (4 days before signing of the Share Transfer

Agreement) and in respect of which very limited information is available to the public.

18. The Receiver has attempted to close the Share Transfer Transaction, but has not been

successful, in part due to the actions of New Pengcheng and Mr. Yu. In light of New

Pengcheng�s continued failure to meet its contractual obligations and various other

factors set out in the Forth Report, the Receiver no longer believes that New

Pengcheng has the financial wherewithal or desire to close the Share Transfer

Transaction.

19. During this process, the Receiver uncovered evidence of concealed loans, legal actions

and other information that led to mounting concerns over the state of the Chinese

Subsidiary, the potential linkage between Mr. Yu and New Pengcheng, as well as Mr.

Yu�s role in the entire transaction, all as detailed in the Fourth Report.

Control of the Chinese Subsidiary

20. In light of these concerns, the Receiver, with the assistance of its counsel and advisors,

took various steps with a view to preserving the assets of the Chinese Subsidiary.

However, the Receiver�s efforts have not been successful due to Mr. Yu�s failure to

surrender control of the Chinese Subsidiary despite the Receiver�s demands and the

Court�s previous orders. Mr. Yu has failed to provide the documents requested by the

receiver or cooperate with the Receiver and its representatives in accordance with the

Clarification Orders, in particular, Mr. Yu has not:

executed certain documents necessary for the replacement of the legal

representative as further discussed herein;

granted access to the Chinese Subsidiary�s offices and facilities and to its books

and financial records; and

responded to inquiries with respect to the concealed loans of the Chinese

Subsidiary, legal actions by its lenders, and other operational and financial

information.
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21. As a result, the Receiver has been unable to complete an application to the Harbin

Administration of Industry and Commerce (�HAIC�) to register the replacement of

the legal representative.

22. As discussed in the Fourth Report, the Receiver attempted to obtain a local court order

to assist with enforcing the shareholder rights on behalf of Hanfeng; however, the

Harbin Intermediate People�s Court (the �Harbin Court�) advised that it was not

prepared to hear the Receiver�s submission.

UPDATE ON THE LEGAL PROCEEDINGS

23. As a result of the issues discussed above with respect to the Share Transfer Transaction

and control over the Chinese Subsidiary, and as described in the Fourth Report, the

Receiver has become involved in two legal proceedings (the �Legal Proceedings�),

both of which remain ongoing:

the Receiver�s action against Mr. Yu and Ms. Lei Li1 in Canada (the �Receiver�s

Action�); and

the proceeding brought in China by New Pengcheng against Hanfeng, the

Chinese Subsidiary, Mr. Yu and EY (the �New Pengcheng Proceeding�).

Receiver�s Action

24. On March 22, 2016, the Receiver commenced a claim (the �Receiver�s Action�) in the

Ontario Superior Court of Justice against Mr. Yu and Ms. Li.  Among other things, the

Statement of Claim alleges that Mr. Yu breached his fiduciary duties to Hanfeng and

the Chinese Subsidiary by taking out a series of loans on behalf of the Chinese

Subsidiary,  which  proceeds  he  converted  for  his  own use  or  otherwise  improperly

dissipated from the Chinese Subsidiary and/or were received by Ms. Li.  In addition,

the Statement of Claim alleges that Mr. Yu and Ms. Li fraudulently represented the

true identity and corporate history of New Pengcheng.  Attached hereto as Appendix

�J� is the Statement of Claim in the Receiver�s Action.

1 Ms. Lei Li is the spouse of Mr. Yu and a former director and officer of Hanfeng.
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25. In the Receiver�s Action, the Receiver claims restitution or damages in the total

amount of Canadian currency sufficient to purchase RMB 865,600,000 (approximately

$17.3 million2) for breach of fiduciary duty, fraud, conversion, unjust enrichment,

knowing assistance and knowing receipt and fraudulent misrepresentation and seeks

a declaration that all monies belonging to the Chinese Subsidiary and wrongfully

obtained by Mr. Yu and/or Ms. Li are subject to a constructive trust in favor of the

Receiver.  The Receiver also asserts a claim for aggravated, exemplary and punitive

damages in the amount of $500,000 and special damages, in an amount to be

determined in advance of trial, for costs associated with the Court approval and

monitoring of the Share Transfer Agreement, delays to the Share Transfer Transaction

and the costs to investigate Mr. Yu and Ms. Li�s activities and to try to preserve the

Chinese Subsidiary�s assets.

26. After the Receiver delivered two responses to the defendants� Demand for Particulars,

on January 5, 2017, Mr. Yu and Ms. Li delivered a defence to the action (the �Statement

of Defence�).  The Statement of Defence broadly denies the allegations of the Receiver

and claims certain allegations fail to disclose a cause of action against Mr. Yu and Ms.

Li. Attached hereto as Appendix �K� is the Statement of Defence.

27. Since the Fourth Report was prepared, the Receiver and Mr. Yu, through their counsel,

have engaged in extensive correspondence regarding the Receiver�s Action and these

receivership proceedings. In particular, Mr. Yu�s counsel disagreed with statements in

the Fourth Report relating to Mr. Yu�s failure to cooperate with the Receiver and its

representatives in their attempts to investigate the business and financial affairs of the

Chinese Subsidiary as well as to exercise control over it.

28. The application to HAIC for the replacement of the legal representative is required to

include, among other things, the Board resolution, appointment letter, the Chinese

Subsidiary�s business license and various other documents that need to be executed

by the directors and stamped with the Chinese Subsidiary�s business chop. As

discussed earlier, many of these documents are within the control of Mr. Yu and/or

the Local Management Team by way of Mr. Yu�s delegation of authority. In addition,

2 Converted based on the exchange rate of CAD$1.00 = RMB5.00
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in light of certain lenders� claims and actions against the Chinese Subsidiary, the

Receiver believed it was critically important to have immediate unfettered access to

the Chinese Subsidiary�s corporate and financial information in order to exercise

control.

29. To this end, the Receiver and its representatives made repeated requests to Mr. Yu for

various documents and information. For over two years, Mr. Yu and various member

of the Local Management Team provided numerous responses to these letters, none

of which have resulted in any meaningful cooperation or positive action to comply

with the Receiver�s requests.

30. On May 12, 2017, counsel to Mr. Yu contacted the Receiver�s counsel, requesting the

documentation that must be executed by Mr. Yu, among others, to register the

replacement of a legal representative and/or director of the Chinese Subsidiary (the

�May 12 Letter�). The May 12 Letter was written without prejudice to Mr. Yu�s

position, as set out in the Statement of Defence. Attached hereto as Appendix �L� is

the May 12 Letter.

31. On July 7, 2017, the Receiver, through its counsel, responded to the May 12 Letter (the

�July 7 Letter�). The Receiver noted that Mr. Yu had a number of obligations under

the Clarification Order which he had not complied with and demanded the Mr. Yu

provide certain financial information pursuant to the Clarification Orders. The

Receiver also provided a list of documents that must be signed and registered to effect

a change of legal representative and/or director of the Chinese Subsidiary.  Attached

hereto as Appendix �M� is the July 7 Letter.

32. On May 19, 2017, Receiver�s counsel received correspondence from counsel for Mr. Yu

with respect to the Fourth Report (the �May 19 Letter�), requesting, among other

things:

that the Receiver post additional documents relating to the Legal Proceedings

on the Receiver�s website;

further information regarding the New Pengcheng Proceeding; and
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that the Receiver provide further documents and information with respect to

the Receiver�s allegations of Mr. Yu and Ms. Lei�s failure to cooperate.

33. Receiver�s counsel responded to these requests in a letter dated June 6, 2017 (the �June

6 Letter�). The May 19 Letter and the June 6 Letter are attached hereto as Appendices

�N� and �O�. Attached to the June 6 Letter is a notice of disallowance in respect of the

claim made by Mr. Yu in the Receivership (the �Notice of Disallowance�).

34. On May 30, 2017, the Receiver served the parties to the Receiver�s Action with its Reply

to the Statement of Defence.

35. On June 26, 2017, Mr. Yu filed a notice of dispute in respect of the Notice of

Disallowance. Attached hereto as Appendix �P� is  the  notice  of  dispute  of  Mr.  Yu

dated June 26, 2017.

36. On June 12, 2017, the defendants in the Receiver�s Action served a notice of motion

seeking to strike the claims against Ms. Li and certain aspect of the claim against Mr.

Yu for failing to disclose a cause of action (the �Motion to Strike�). The motion has

been scheduled for September 22, 2017. Attached hereto as Appendix �Q� is the notice

of motion dated June 12, 2017.

37. The next steps in this proceeding are expected to be as follows:

the Motion to Strike will be heard on September 22, 2017; and

once pleadings have closed, a timetable will be established for discovery.

New Pengcheng Proceeding

38. On or about August 3, 2015, New Pengcheng commenced an action against Hanfeng,

the Chinese Subsidiary, Mr. Yu and EY in its personal capacity in the Harbin Court,

seeking to terminate the Share Transfer Agreement and cause the return of the initial

deposit in the amount of RMB 12.4 million (approximately $2.48 million2) that New

Pengcheng had previously paid (the �Deposit�).

39. On February 15, 2017, the Harbin Court released its decision (backdated to December

29, 2016).  Among other things, the decision included the following:
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a finding that the Share Transfer Agreement was terminated;

the requirement for Hanfeng to return the Deposit, plus interest, to the

Purchaser; and

a finding that EY, in its personal capacity, was not a party to the Share Transfer

Agreement and not personally liable for the return of the Deposit.

40. For reasons set out in greater detail in the Fourth Report, the Receiver does not believe

that the Harbin Court reached the appropriate result with respect to the termination

of the Share Transfer Agreement and the requirement for Hanfeng to return the

Deposit.

41. On March 20, 2017, the Receiver commenced an appeal of the Harbin Court decision

by delivering a notice of appeal to the Harbin Court. The Harbin Court then

transferred the appeal to the Heilongjiang Province Superior Court (the

�Heilongjiang Court�).

42. The Heilongjiang Court heard the appeal on June 30, 2017. Prior to the hearing, the

parties made written submissions to the judges. The Heilongjiang Court may request

further written submissions.

THE COMPANY�S CURRENT FINANCIAL POSITION

43. As described in the Fourth Report, the Receiver has received 17 non-equity claims with

a total face value of CA$4,307,663 (including two claims filed by Mr. Yu and a

company controlled by him for a total amount of $2,451,613.83) and two late claims in

a total amount of CA$17,863 in the Claims Process. The claims have not yet been fully

adjudicated by the Receiver due to the pending Legal Proceedings as well as the state

of the Share Transfer Transaction and the Chinese Subsidiary.

44. A summary of the Receiver�s receipts and disbursements for the period from the Filing

Date to September 20, 2015 is set out in Appendix I to the Third Report. Attached

hereto as Appendix �R� is the Receiver�s statement of receipts and disbursements

from September 21, 2015 to May 31, 2017. The Receiver currently holds funds in the
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amount of CA$2,015,925.29 and US$9,945.62 in respect of the receivership of Hanfeng.

These funds effectively include the remaining balance of the Deposit.

45. As described further below, at the time of this Fifth Report, outstanding professional

fees and disbursements are estimated at approximately $361,062 before Harmonized

Sales Tax (�HST�).

46. It is the Receiver�s intention to continue to utilize the Company funds to administer

the receivership, advance the Legal Proceedings, as well as evaluate and pursue other

courses of action for the benefit of Hanfeng pursuant to the Appointment Order.

FEES AND DISBURSEMENTS

47. The Receiver, and its counsel, Stikeman Elliott LLP (�Stikeman�), Mayer Brown JSM

(�Mayer Brown�) and Heilongjiang Honghui Law Firm (�Honghui�) maintained

records of their professional time and costs.

48. The Receiver seeks approval of:

its fees and disbursements for the period of August 2, 2014 to April 28, 2017;

the fees and disbursements for Stikeman for the period of April 12, 2014 to May

5, 2017;

the fees and disbursements for Mayer Brown for the period of November 10,

2014 to August 27, 2015; and

the fees and disbursements for Honghui for the period of May 4, 2015 to  May
31, 2017 as summarized in the table below:

In $CAD Total
Paid Outstanding Total Paid Outstanding Total Paid Outstanding Total

Receiver 439,543 201,524 641,067 8,917 6,415 15,332 58,190 27,141 85,332 741,730
Stikeman 256,342 151,609 407,952 7,613 1,514 9,127 34,265 19,880 54,145 471,224
Mayer Brown (1) 214,210 214,210 61 61 14,502 14,502 228,774
Honghui (1) 80,011 80,011 24,673 24,673 2,400 2,400 107,085
Total 990,107 353,133 1,343,240 41,265 7,929 49,193 92,455 47,021 139,476 1,548,812

*Additions may not sum to total due to rounding.
(1) U.S. dollar payments were converted based on the exchange rate of CAD$1.30 = US$1.00

Fees Disbursements Tax
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49. The fees and disbursements of the Receiver for the period of August 2, 2014 to April

28, 2017 total $741,729.82, including fees in the amount of $641,066.50, disbursements

in the amount of $15,331.57, and HST in the amount of $85,331.75, as more particularly

described in the Affidavit of Brent Beekenkamp sworn June 30, 2017 (the

�Beekenkamp Affidavit�), a copy of which is attached hereto as Appendix �S�.

50. The fees and disbursements of Stikeman from August 1, 2014 to May 5, 2017 total

$471,223.57, including fees in the amount of $407,951.80, disbursements in the amount

of $9,127.12, and HST in the amount of $54,144.65, as more particularly described in

the Affidavit of Brian Pukier sworn July 6, 2017 (the �Pukier Affidavit�), a copy of

which is attached hereto as Appendix �T�.

51. The fees and disbursements of Mayer Brown from November 10, 2014 to August 27,

2015 total RMB 1,078,387.55 ($228,773.52), including fees in the amount of RMB

1,009,740.00 (approximately $214,210.35), disbursements in the amount of 288.80

(approximately $61.27), and Value Added Tax (�VAT�) in the amount of RMB

68,358.75 (approximately $14,501.90), as more particularly described in the Affidavit

of Robert Terence Kwong Shien Tung sworn June 29, 2017 (the �Tung Affidavit�), a

copy of which is attached hereto as Appendix �U�.

52. The fees and disbursements of Honghui from May 4, 2015 to May 31, 2017 total RMB

526,254.21 (approximately $107,085), including fees in the amount of RMB 393,203.87

(approximately $80,011.04), disbursements in the amount of RMB 121,254.21

(approximately $24,673.40) and VAT in the amount of RMB 11,796.13 (approximately

$2,400.33), as more particularly described in the Affidavit of Mr. Guan sworn June 23,

2017 (the �Guan Affidavit�, and together with the Beekenkamp Affidavit, Pukier

Affidavit and Guan Affidavit, the �Fee Affidavits�), a copy of which is attached hereto

as Appendix �V�.

53. The Receiver respectfully submits that the fees and disbursements incurred by the

Receiver, Mayer Brown, Honghui and Stikeman, as set out in the Fee Affidavits, are

reasonable in the circumstances and have been validly incurred in accordance with

the provisions of the Orders issued in these receivership proceedings. Accordingly,
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the Receiver respectfully requests the approval of the fees and disbursements of the

Receiver, Stikeman, Mayer Brown and Honghui, as set out in the Fee Affidavits.

54. The activities undertaken and services provided by the Receiver in connection with

these receivership proceedings:

described in the Supplement to the First Report; and

since the filing of the Third Report and described in the Fourth Report and in

this Fifth Report

were prudent, reasonable and not arbitrary. Accordingly, the Receiver is requesting

approval of (a) the Supplement to the First Report and the activities of the Receiver

described herein (b) the Fourth Report and the activities of the Receiver described

therein and (c) this Fifth Report and the activities of the Receiver described herein.

All of which is respectfully submitted this 11th day of July, 2017.

ERNST & YOUNG INC.
In its capacity as Receiver of
Hanfeng and not in its personal or corporate capacity

Per:

Murray A. McDonald
President

Per:

Brent Beekenkamp
Senior Vice President
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Heilongjiang Higher People's Court of the People’s Republic of China 

Civil Judgment 

(2017) Heiminzhong No. 270 

Appellant (the defendant in the first instance): Hanfeng Evergreen Inc., Canada, address: Toronto, Ontario, 
Canada. 

Designated Agent Ad Litem: Guan Liu, lawyer from Heilongjiang Honghui Law Firm. 

Appellee (the plaintiff in the first instance): Harbin Pengcheng Fertilizer Industry Co., Ltd., located at No. 28 
Shangwu Road, Shangzhi Town, Shangzhi City, Heilongjiang Province, China. 

Legal Representative: Zhang Min, General Manager of the company. 

Designated Agent Ad Litem: Li Xinyi, lawyer from Beijing Dacheng (Harbin) Law Firm. 

Designated Agent Ad Litem: Sheng Yutao, lawyer from Beijing Dacheng (Harbin) Law Firm. 

Defendant in the First Instance: Ernst & Young Inc., located at No. 222, Bay Street, Toronto, Canada. 

Person-in-Charge: Murray A. McDonald, Chairman of this company. 

Designated Agent Ad Litem: Jiao Kaijun, lawyer from Heilongjiang Honghui Law Firm. 

Defendant in the First Instance: Hanfeng Slow Release Fertilizer Co., Ltd., located at No.1 Hanfeng Road, 
Shangzhi Economic Development Zone, Heilongjiang Province, China. 

Legal Representative: Yu Xinduo, Chairman of this company. 

Defendant in the First Instance: Yu Xinduo, male, born on June 15, 1952, Han Nationality, Chairman of Hanfeng 
Slow Release Fertilizer Co., Ltd., address: 3-6, No. 38 Lianqing Lane, Zhongshan District, Dalian City, Liaoning 
Province, China. 

The Appellant Hanfeng Evergreen Inc., Canada (hereinafter referred to as Hanfeng Evergreen Inc.), declines to 
accept the Civil Judgment with a number of (2015) Hashewaishangchuzi No. 7 passed by Harbin Intermediate 
People's Court in respect of the equity transfer contract dispute case involving the Appellee Harbin Pengcheng 
Fertilizer Industry Co., Ltd. (hereinafter referred to as Pengcheng Fertilizer Industry Co., Ltd. ) and the defendants  
in the first instance, i.e. Ernst & Young Inc.(hereinafter referred to as Ernst & Young Inc.), Hanfeng Slow Release 
Fertilizer Co., Ltd. (hereinafter referred to as Hanfeng Fertilizer Co., Ltd.) and Yu Xinduo, and hereby files the 
appeal to the court. After case filing on May 15, 2017, the court formed collegial panel in accordance with the 
laws and tried the case in public session. Appearing at the court for debate were Guan Liu, designated agent ad 
litem of the Appellant Hanfeng Evergreen Inc., Li Xinyi and Sheng Yutao designated agents ad litem of the 
Appellee Pengcheng Fertilizer Industry Co., Ltd. and Jiao Kaijun, designated agent ad litem of Ernst & Young Inc. 
as the defendant in the first instance. The defendants in the first instance Hanfeng Fertilizer Co., Ltd. and Yu 
Xinduo failed to appear at the court for debate after being summoned by the court by law to appear. The case has 
now come to a close. 

The appeal of Hanfeng Evergreen Inc.: to quash Items 1 and 2 in the first-instance judgment, amend the judgment 
by law to require Pengcheng Fertilizer Industry Co., Ltd. to fulfill its contractual obligations under the Equity 
Transfer Agreement and pay Hanfeng Evergreen Inc. the amount for the equity transaction, and to reject the claims 
laid by Pengcheng Fertilizer Co., Ltd. in the first instance. Facts and Reasons: 1. Law application mistake in the 
first instance, the fact finding mistake in the first-instance judgment concerning "the conclusion of Equity Transfer 
Agreement” by law and its failure to become effective, the agreement that failed to become effective not being 
legally binding on both parties to the agreement”. According to the provisions of Article 8 of the Contract Law of 
the People's Republic of China (hereinafter referred to as the "Contract Law"),  a contract concluded by law shall 
be legally binding on the parties to the contract, and the parties shall fulfill their obligations as agreed in the 
contract and shall not change or cancel the contract arbitrarily. The conclusion of a contract shall be based on the 
mutual agreement of parties to the contract. 2. Unclear fact-finding in the first instance. First, it is only found that 
Hanfeng Evergreen Inc. failed to perform approval obligations, but it is not found that Pengcheng Fertilizer Co., 
Ltd. breached the agreement. In the first-instance judgment, the provisions of Article 5 of the Provisions of the 
Supreme People's Court on Several Issues Concerning the Trial of Disputes Involving Foreign-Invested 
Enterprises were misquoted. Actually, Pengcheng Fertilizer Co., Ltd. neither fulfilled its obligation of paying 15% 
of the total transaction amount to Hanfeng Evergreen Inc. as agreed in the Equity Transfer Agreement nor fulfilled 
its obligation of depositing a trust fund of 37.20 million Yuan in the custodian account in the custodian bank 
according to the Transaction Funds Trusteeship Agreement, constituting its violation, based on which Hanfeng 
Evergreen Inc. can exercise its counterargument right for security. Second, the provisions of Article 1 of the 

31



Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Disputes Involving Foreign-
Invested Enterprises were not fully quoted. According to the provisions of this article, the fact that a contract has 
been determined not to have entered into effect due to its not having been approved shall not affect the 
performance by the concerned parties of the provisions of the contract on their approval obligations or the validity 
of the provisions specified therein relating to their approval application obligations.  

Pengcheng Fertilizer Co., Ltd. contends: clear fact finding in the first-instance judgment and correct law 
application. The Equity Transfer Agreement has signed and even though the transfer contract hasn't been 
approved, it should be deemed that the "Approval Application” obligation has been generated since the contract 
was concluded. The party with the approval application obligation should have perform such obligation 
immediately after the contract was concluded, or the parties concerned might maliciously prevent the contract 
from taking effect by not assisting in handing the "Approval Application" procedures after obtaining the transfer 
amount. According to the definite relevant provisions of the Supreme People's Court, for a contract that can 
become effective only after approval procedures are handled, if the approval procedures have been handled before 
the closing of arguments in the court of first instance, the contract shall be deemed to be effective. 

Ernst & Young Inc. contends that according to the court order made by Ontario Supreme Court, Canada, Ernst & 
Young Inc., as the "Receiver" of Hanfeng Evergreen Inc., shall not have any responsibility or obligation. Ernst & 
Young Inc. is not a party to the Equity Transfer Agreement or the Transaction Funds Trusteeship Agreement, and it 
shall not fulfill any contractual obligations or assume any liability. 

The claims laid by Pengcheng Fertilizer to the court of first instance: 1. to terminate the Equity Transfer 
Agreement  2. to require Hanfeng 
Evergreen Inc., Ernst & Young Inc., Hanfeng Fertilizer Company and Yu Xinduo to return the 5% of the transfer 
amount that has been paid, i.e. 12.4 million Yuan, pay interests of 652170 Yuan for the period from the date of 
account transfer to the date of litigation based on the loan interest rate released by the People's Bank of China for 
the corresponding period repayment and continue to pay the interests for the period from the date of litigation to 

 3. the litigation costs should be borne by Hanfeng Evergreen Inc., Ernst & Young Inc., 
Hanfeng Fertilizer Company and Yu Xinduo. 

Fact found by the court of first instance: on August 8, 2014, Pengcheng Fertilizer Co., Ltd. signed the Equity 
Transfer Agreement with Hanfeng Evergreen Inc., in which both parties agreed that Pengcheng Fertilizer Co., Ltd. 
shall acquire 100% of the equity of Hanfeng Fertilizer Company, a wholly-owned subsidiary of Hanfeng 
Evergreen Inc., with the total transfer price being 248 million Yuan, 198.4 million Yuan (80% of the total transfer 
price) of it to be paid by cash remittance to the account designated by Hanfeng Evergreen Inc., the remaining 
amount of 49.6 million Yuan (20% of the total transfer price) to be paid in the form of payment undertaking letter 
issued by Pengcheng Fertilizer Co., Ltd. Within 7 working days after the signing of this agreement, Pengcheng 
Fertilizer Co., Ltd. shall pay 5% of the total transfer price, i.e. 12.40 million Yuan to Hanfeng Evergreen Inc. as 
perfo
this agreement, besides enjoying remedial measures according to relevant legal provisions, Hanfeng Evergreen 
Inc. shall have the right to remain the performance bond. As agreed in the agreement, Pengcheng Fertilizer Co., 
Ltd. shall pay another 15% of the total transfer price, i.e. 37.20 million Yuan or equivalent amount in US dollars 
within ten working days after this equity transaction being approved by the shareholders' meeting of Hanfeng 
Evergreen Inc. or by the court. Within ten working days after this transaction is completed (As agreed in Article 
1.6 of this agreement, this transaction shall be deemed completed when Hanfeng Evergreen Inc. has changed the 
subject of this agreement that is registered in Harbin Municipal Administration for Industry and Commerce to 
registration under the name of Pengcheng Fertilizer Co., Ltd. or a subsidiary designated by Pengcheng Company), 
Pengcheng Fertilizer Co., Ltd. shall pay the rest 80% of the total price, of which 60% shall be paid in cash to the 
account designated by Hanfeng Evergreen Inc. and 20% shall be in the form of the payment undertaking letter 
attached to this agreement. 

After the signing of agreement, on August 20, 2014, the Commercial Case Court of Ontario Superior Court, 
Canada approved the abovementioned Equity Transfer Agreement.  

On August 28, 2014, Pengcheng Fertilizer Co., Ltd. entrusted Greentown Henderson (Group) Co., Ltd., which is 
outside the case, to remit 2,000,140 US dollars (both parties recognized that this sum was the 12.4 million Yuan 
performance bond involved in this case) to Hanfeng Evergreen Inc. After that, due to the restrictions by the 
provisions of foreign exchange control, Pengcheng Fertilizer didn't pay any amount to Hanfeng Evergreen Inc. 

On February 13, 2015, Pengcheng Fertilizer Co., Ltd. signed the Transaction Funds Trusteeship Agreement with 
Yu Xinduo, authorized representative of Hanfeng Evergreen Inc. and Harbin Branch of China Minsheng Banking 
Corp. Ltd., and Pengcheng Fertilizer Co., Ltd. deposited trust funds of 10 million Yuan in the custodian bank. This 
sum hasn't been remitted to Hanfeng Evergreen Inc. and has been recovered by Pengcheng Fertilizer Co., Ltd.  
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 & Young Inc. is a 
Co., Ltd. is a legally registered 

and validly existing limited liability company in the People's Republic of China. On August 20, 2014, Ontario 
Supreme Court, Canada, made a court order (appointment order) appointing Ernst& Young Inc. as the receiver and 
custodian (referred to as the "Receiver") of all assets, undertakings or properties acquired by the business operated 
by Hanfeng Evergreen Inc. or used relating to this business. 

The court of the first instance is of the opinion that Hanfeng Evergreen Inc. and Ernst &Young Inc. are both 
legally registered and validly existing companies  in Canada and their litigation against Pengcheng Fertilizer Co., 
Ltd. has arisen from the equity transfer dispute is a foreign-related civil litigation. According to the provisions of 
Article 259 of the Civil Procedure Law of the People's Republic of China, the provisions of the foreign-related 
civil procedures in the Civil Procedure Law of the People's Republic of China shall apply to a foreign-related civil 
litigation in the territory of the People's Republic of China in terms of procedures. Pengcheng Fertilizer Co., Ltd. 
and Hanfeng Evergreen Inc. have neither reached a jurisdiction agreement concerning the contract dispute nor 
chosen a law applicable to the contract dispute through consultation. However, as the residence of Hanfeng 
Fertilizer Company, one of the four defendants, is in Shangzhi City, Heilongjiang Province, the People's Republic 
of China, according to Article 21 of the Civil Procedure Law of the People's Republic of China and Article 1 of 
the Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Disputes Involving 
Foreign-Invested Enterprises, the court of the first instance has jurisdiction over this case. As the contract 
involved in this case is performed in e territory of the People's Republic of China, according to the provisions in 
the closest connection principle in Item 2 of Article 145 of the General Rules of the Civil Law of the People's 
Republic of China, Chinese laws are applicable to this case in terms of entity. 

Based on the summarized plea claims of both sides, the dispute focuses are as follows: 1. whether the Equity 
Transfer Agreement signed between Pengcheng Fertilizer Co., Ltd. and Hanfeng Evergreen Inc. meet the statutory 

these four defendants should 
bear. The Equity Transfer Agreement signed between Pengcheng Fertilizer Co., Ltd. and Hanfeng Evergreen Inc. 
on August 8, 2014 is the expression of the true intention of both sides, so this agreement was established by law. 
According to the provisions in Article 1 of the Provisions of the Supreme People's Court on Several Issues 
Concerning the Trial of Disputes Involving Foreign-Invested Enterprises, "Contracts entered into by the parties to 
an FIE during the course of its establishment, or upon later changes to the FIE or at any other such time, which, in 
accordance with applicable laws and administrative regulations, shall become effective only approval by the FIE 
examination and approval authority (the FIE Approval Authority), shall come into effect on the date of such 

become valid." Hanfeng Fertilizer Company is a foreign-invested company, and the agreement signed between 
Pengcheng Fertilizer and Hanfeng Evergreen Inc. concerning the transfer of the equity of Hanfeng Fertilizer 
Company shall become effective after approval is obtained from the examination and approval authorities by law. 
Currently, as this agreement hasn't been approved by the examination and approval authorities yet, it hasn't 
become effective, so this agreement which is not in force is not legally binding on either party to the agreement. 
According to the provisions, Hanfeng Evergreen Inc., as the equity transferor, and the foreign-invested enterprise 
Hanfeng Fertilizer Company involved in this case, shall have the obligation to submit for approval, but they 
haven't performed their obligations to submit to the examination and approval authorities for approval. According 
to Article 5 of the Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Disputes 
Involving Foreign-Invested Enterprises, "After the conclusion of a foreign-invested enterprise equity transfer 
contract, if the transferor and the foreign-invested enterprise fail to fulfill the obligation of obtaining the approval 
or fail to do so within a reasonable time limit after receiving an exigent notice form the transferee, and the 
transferee files a request with the court to resolve the contract and requires the transferor to return the transfer 
price paid or compensate for the actual losses caused thereto due to its failure to fulfill the obligation of obtaining 
the approval, the people's court shall uphold such request," the court shall uphold the equity transferee Pengcheng 
Company's request to terminate the contract and require the transferor Hanfeng Evergreen Inc. to return the paid 
equity transfer amount and compensate for the interest losses incurred from this. As for the issue concerning the 
starting time for interest calculation, as mentioned above, the Equity Transfer Agreement hasn't become effective 
yet, Hanfeng Evergreen Inc. has no legal basis for occupation and use of the 12.4 million Yuan involved in this 
case. As this amount was paid on August 28, 2014, the interest shall be calculated starting from the day after this 
date. As for the issue whether Ernst & Young Inc., Hanfeng Fertilizer Company and Yu Xinduo should bear joint 
and several liabilities, as Ernst & Young Inc. is the receiver and custodian of the properties of Hanfeng Evergreen 
Inc., Hanfeng Fertilizer Company is the target company of the equity transfer involved in this case, and Yu 
Xinduo is the authorized signatory of Hanfeng Evergreen Inc., one party to the Equity Transfer Agreement 
involved in this case and the legal representative of Hanfeng Fertilizer Company, these three parties are not 
relative persons of the contract involved in this case or the third persons that should assume relevant liabilities 
according to legal provisions and contract provisions, there is no basis for Pengcheng Fertilizer Co., Ltd.'s claim 
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that Ernst & Young Inc., Hanfeng Fertilizer Company and Yu Xinduo should bear joint and several repayment 
liabilities. Therefore, the court shall not uphold it. According to Article 32 of the Contract Law of the People's 
Republic of China, Articles 1 and Article 5 of the Provisions of the Supreme People's Court on Several Issues 
Concerning the Trial of Disputes Involving Foreign-Invested Enterprises and Article 259 of Civil Procedure Law 
of the People's Republic of China, the judgment is as follows: 1. The Equity Transfer Agreement signed on August 
8, 2014 between the plaintiff Harbin Pengcheng Fertilizer Industry Co., Ltd. and the defendant Hanfeng Evergreen 

12.4 million Yuan and interest (based on the 12.4 million Yuan, calculated on the basis of the benchmark interest 
rate for the loan of the same kind over the same period that was released by the People's Bank of China, starting 
from August 29, 2014 to the actual repayment date within the automatic fulfillment period determined by this 

 The other claims of Pengcheng Fertilizer Co., Ltd. shall be rejected.  

During the second trial of the court, Pengcheng Fertilizer Co., Ltd. submitted the industrial and commercial 
registration file of Hanfeng Fertilizer Company and the approval document (hajingheshenfa (2006) No. 26) of 
Harbin Economic Cooperation and Promotion Bureau, with the aim to prove that Hanfeng Fertilizer Company's 
equity transfer was approved by Harbin Economic Cooperation and Promotion Bureau, so the equity transfer 
involved in the case shall also become effective after being approved by Harbin Economic Cooperation and 
Promotion Bureau.  

The cross-examination opinion of Hanfeng Evergreen Inc. on the evidence: no objection to the authenticity of the 
evidence, but it has nothing to do with this case. The object involved in the approved document is not a party 
involved in this case, and the approval content is relating to joint-venture -related matters, but not the equity 
transfer involved in this case.  

The court's certification opinion: The evidence presented by Pengcheng Fertilizer Co., Ltd. can prove that 
Hanfeng Fertilizer Company obtained the approval of Harbin Economic Cooperation and Promotion Bureau for 
equity transfer to other companies, but that it has nothing to do with the equity transfer involved in this case. As it 
lacks relevance to this case, the court shall not adopt it. 

Hanfeng Evergreen Inc. and Ernst & Young Inc. didn't submit new evidence to the court. 

It is found in the second instance that on August 8, 2014, Hanfeng Evergreen Inc. (Party A) signed the Equity 
Transfer Agreement with Pengcheng Fertilizer Co., Ltd. (Party B), based on which the payment method and time 
are agreed as follows: Article 3.3.1: Within 7 working days after the signing of this agreement, Party B shall pay 
Party A 5% of the total transfer price, i.e. 12.40 million Yuan or equivalent amount in US dollars (calculated on 
the basis of the benchmark interest rate released by the People's Bank of China on the date of payment) Article 
3.3.2: According to the parts relating to payment in Articles 3.3.1, Party A shall use it as performance bond. if 
Party B fails to complete this transaction according to the terms of this agreement, besides enjoying remedial 
measures according to relevant legal provisions, Party A shall have the right 
Article 3.3.3: Party B shall pay Party A another 15% of the total transfer price, i.e. 37.20 million Yuan or 
equivalent amount in US dollars within ten working days after this equity transaction being approved by Party A's 
shareholder meetings or by the court. Within ten working days after this transaction is completed, Party B shall 
pay Party A the rest 80% of total transfer price, i.e. 198.4 million Yuan or equivalent amount in US dollars. The 
equity transfer approval application and procedures to go through are agreed as follows: Article 3.4.1: Within 45-
60 days after agreement signing, Party A shall be responsible for organizing the convening of Party A's 
shareholders' meeting to seek the shareholders' consent to complete this transaction or Party A shall seek approval 
from a Canadian court to complete this transaction. Party A was schedule to seek approval from a Canadian court 
to complete this transaction within two weeks after signing the agreement : 
within 30 working days after this transaction is approved by Party A's shareholders' or by the court, Party A shall 
make commercially reasonable efforts to assist Party B in completing the reorganization of the board of the 

Article 3.4.4: Within 3 days 
after completing all legal documents for the equity transfer as agreed in Article 3.4.3, Party A shall submit to the 
examination and approval authorities for approval and assist Party B in handling equity transfer registration with 
relevant authorities in a timely manner according to Chinese laws and regulations. 

On February 11, 2015, Harbin Branch of China Minsheng Banking Corp. Ltd., as the trustee, signed the 
Transaction Funds Trusteeship Agreement with the Buyer Pengcheng Fertilizer Co., Ltd. and the Seller Hanfeng 
Evergreen Inc., with the main contents as follows: the Buyer shall open a RMB custodian bank in the custodian 
bank and the Seller shall open a receiving account to receive the fund paid from the custodian  5 
business days after signing of the agreement, the Buyer shall deposit 37.20 million (the first sum of trust fund) 
Yuan in the custodian account and within 10 business days after the updated business license is issued, the Buyer 
shall deposit 148.8 million Yuan (the second sum of trust fund ) 
be used to pay the transfer account under the transaction contract and shall not be used to make payment  for other 
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purposes with the unanimous consen
the receiving account, the Seller shall have no obligation to submit application for updating the business license, 
and before the second sum of trust fund is paid to the receiving bank, the Seller shall have the right to retain all 
equity transfer approvals and the original of the updated business license. After agreement signing, Pengcheng 
Fertilizer Co., Ltd. paid 10 million Yuan to the custodian account and failed to pay the remaining 27.20 million 
Yuan. 

In the second trial, Pengcheng Fertilizer Co., Ltd. asserted that the reason that it failed to pay the first sum of trust 
fund in full amount was that Hanfeng Evergreen Inc. didn't fulfill the approval application procedures and 
Pengcheng Fertilizer Co., Ltd. was worried that continuing to make payment might cause loss to itself.  

In the second trial, Hanfeng Evergreen Inc. clearly agreed to Pengcheng Fertilizer Co., Ltd.'s claim to terminate 
the contract but thought that it had right to remain the performance bond of 12.4 million Yuan paid by Pengcheng 
Fertilizer Co., Ltd. as agreed in the contract.  

In addition, the other facts found by the court in the second instance are consistent with the facts affirmed in the 
first-instance judgment.  

The court is of the opinion that based on the plea claims of both sides, the focus issue disputed in this case lies in 
whether Hanfeng Evergreen Inc. has the right to exercise the counterargument right for security. 

It is stipulated in Article 67 of the Contract Law of the People's Republic of China, "Where both parties have 
obligations toward each other and there is an order of priority in respect of the performance, and the party who is 
to perform first fails to perform, the party who is to perform later has the right to reject the other party’s demand 
for performance. If the performance of the obligations of the party who is to perform first is not in conformity 
with the agreement, the party who is to perform later has the right to reject the other party’s demand for 
corresponding performance." As agreed in the Equity Transfer Agreement, Pengcheng Fertilizer Co., Ltd. shall pay 
15% of the total price, i.e. 37.20 million Yuan within ten working days after Hanfeng Evergreen Inc.'s application 

Evergreen Inc. shall assist Pengcheng Fertilizer Co., Ltd. in completing the reorganization of the board of the 

all legal documents for the equity transfer, Hanfeng Evergreen Inc. shall submit to the examination and approval 
authorities for approval and assist Pengcheng Fertilizer Co., Ltd. in handling equity transfer registration with 
relevant authorities in a timely manner according to Chinese laws and regulations. Based on which it can be 
concluded that the performance order as agreed by two sides is as follows: Hanfeng Evergreen Inc. to obtain the 
Canadian court's approval of this equity transaction - Pengcheng Fertilizer Co., Ltd. to pay Hanfeng Evergreen 
Inc. a transfer amount of 37.2 million Yuan - Hanfeng Evergreen Inc. to assist Pengcheng Fertilizer Co., Ltd. in 
completing the reorganization of the board of the directors of the target company and signing all legal documents 
for equity transfer - Hanfeng Evergreen Inc. to apply to the approval authorities for approval of this equity 
transaction act. However, Pengcheng Fertilizer Co., Ltd. neither paid 15% of the equity transfer amount at the 
time as agreed in the Equity Transfer Agreement nor paid the first sum of trust fund in full amount at the time as 
agreed in the Transaction Funds Trusteeship Agreement, failing to perform its obligations as agreed first, so 
Hanfeng Evergreen Inc. shall have the right to refuse to fulfill its obligation to apply to the approval authorities for 
approval as required by Pengcheng Fertilizer Co., Ltd. As agreed in the Equity Transfer Agreement, if Pengcheng 
Fertilizer Co., Ltd. fails to complete the transaction as agreed in the agreement, Hanfeng Evergreen Inc. shall have 
the right to retain the performance bond of 12.4 million Yuan. Therefore, Pengcheng Fertilizer Co., Ltd. 
[Translator note: - the court decision appears to have mixed these two entities in this place] has no rational reason 
to require Hanfeng Evergreen Inc. to return the performance bond and the court shall not uphold it. Pengcheng 
Fertilizer Co., Ltd's refuse to pay its first sum of equity transfer amount due to Hanfeng Evergreen Inc.'s failure to 
go through application approval procedures is the claim of unsafe right of defense, and the court shall not uphold 
it due to the lack of legal basis. In view of the fact that Hanfeng Evergreen Inc. agreed to Pengcheng Fertilizer 
Co., Ltd.'s claim to terminate the Equity Transfer Agreement in the litigation of second instance, the court shall 
uphold it. 

In September 2016, the Standing Committee of the National People's Congress (NPC) made the Decision on 
Amending Four Laws including the Law of the People's Republic of China on Foreign-Capital Enterprises, 
subjecting the formation or modification of foreign-funded enterprise which doesn't involve the implementation of 
special access management measures as prescribed by the state to recordation administration in lieu of approval. 
The recordation administration is different from administrative license, and it is informative recordation, not a 
prerequisite for foreign-funded enterprises handling establishment and modification procedures. According to the 
provisions of the Interim Measures of the Administration of Establishment and Modification Registration of 
Foreign-Funded Enterprises released by Commerce Department on October 2016, the establishment and 
modification of the foreign-funded enterprises not involved in restricted or prohibited industries specified in the 
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Catalogue for the Guidance of Foreign Investment Industries shall not be submitted to the examination and 
approval authorities for approval again. Therefore, the equity modification involved in this case does not require 
the approval from the examination and approval authorities. That the Equity Transfer Agreement was affirmed to 
be invalid in the first-instance judgment due to not being approved by the examination and approval authorities is 
a law application error.  

To sum up, the fact of unclear fact-finding and wrong law application in the first-instance judgment shall be 
correct. Hanfeng Evergreen Inc.’s reason for appeal is tenable, so the court shall uphold its appeal. According to 
the provisions of Item 2, Section 1, Article 170 of the Civil Procedure Law of the People’s Republic of China, the 
default judgment is as follows:  

1. To maintain Item 1 of the Civil Judgment (2015) Hashewaishangchuzi No. 7 of Harbin Intermediate People's 
Court  

2. To modify Items 2 and 3 of the Civil Judgment (2015) Hashewaishangchuzi No. 7 of Harbin Intermediate 
People's Court as reject the other claims of Harbin Pengcheng Fertilizer Co., Ltd.  

The fees of 200,226.04 Yuan for accepting the case in the first instance and second instance and the property 
preservation fees of 5,000 Yuan shall be borne by Harbin Pengcheng Fertilizer Co., Ltd.  

This judgment shall be final judgment.  

 

 

Presiding Judge: Ma Wenjing 

Judge: Bao Xuejing 

Judge: Li Rui 

 

 

 

 

 

September 18, 2017 

Judgment Assistant: Fu Xingchi 

Court Clerk: Lv Jinling 

 

This copy is the same as the original. 

Heilongjiang Higher People's Court 
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Translation 
 

The Supreme People’s Procuratorate of The People’s Republic of China 
Review Decision 

 
Supreme Procuratorate Civil Review (2019) No. 243  

 
The People’s Procuratorate of Heilongjiang Province rendered a decision (Civil Supervision No. 
(2018) 23000000146) (the “Decision”) that dismissed an application by Harbin Pengcheng 
Fertilizer Co., Ltd for trial supervision in respect of share transfer disputes with Hanfeng 
Evergreen Inc., Ernst & Yong Inc., Hanfeng Slow-Release Fertilizer Co., Ltd. and Yu, Xinduo.  
Harbin Pengcheng Fertilizer Co., Ltd refused to accept this Decision and filed a complaint with 
this Procuratorate for a review. Based on its review, this Procuratorate has determined that the 
Decision to dismiss the trial supervision application is correct and will uphold the Decision.  
 
 

The Supreme People’s Procuratorate of The People’s Republic of China 
February 17, 2020 

(Stamp) 
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CITATION: Hanfeng Evergreen Inc., (Re), 2017 ONSC 7161 
COURT F I L E NO.: CV-14-10667-00CL 

DATE: 20171130 

ONTARIO SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

IN THE MATTER OF AN APPLICATION UNDER SECTION 101 OF THE COURTS 
OF JUSTICE ACT, R.S.O. c.C.43 (as amended) 

AND IN THE MATTER OF HAIsTFENG EVERGREEN INC. 
Applicant 

BEFORE: F L Myers J 

COUNSEL: Daniel S. Murdoch andHaddon Murray, counsel for Ernst & Young Inc., receiver 
David C. Moore and Karen M. Mitchell, counsel for the Lei Lo and Xinduo Yu 

HEARD: November 20,2017 

ENDORSEMENT 

[1] Ernst & Yoimg Inc. moves for approval of its activities as receiver and manager of 
Hanfeng Evergreen Inc. as described in the Supplement to its First Report, its Fourth Report, and 
its Fifth Report. It also seeks approval of its fees and disbursements including the fees and 
disbursements of its counsel here and abroad. 

[2] Xinduo Yu, the foimder and former CEO of Henfeng Evergreen Inc. and his spouse Lei 
L i oppose the approval of the receiver's reports at this time. They seek, at minimum, the 
imposition of conditions to protect their positions in separate litigation that the receiver has 
brought against them. They also argue that the receiver has failed or refused to deliver sufficient 
evidence to support its claim for approval of its fees and disbursements. They invite the court to 
require the receiver to engage in a document disclosure process so as to create a sufficient factual 
record on which they can make submissions and the court can meaningfully assess the fees and 
disbursements of the receiver and its counsel. 

[3] For the reasons that follow the receiver's motion is granted on the terms set out below. 

Brief Background 

[4] Hanfeng Evergreen Inc. is an Ontario public corporation. Henfeng was a financing 
vehicle to raise money fi-om investors who were interested in investing in the fertilizer business 
operated by a subsidiary in the People's Republic of China. By 2014, Henfeng's sole operations 
were limited to the fertilizer business. 



- Page 2 -

[5] When this proceeding began, Mr. Yu was a member of the board of directors of Henfeng. 
He was a principal contact for the receiver. He controlled Chinese management of the business. 

[6] The receiver advises that in 2011, Henfeng's biggest customer was a company run by the 
state in China. It sought to buy 30% of the fertilizer business to ensure its control over its supply. 
By February, 2013, an agreement had been prepared whereby Henfeng would sell its shares in 
the fertilizer subsidiary to a company controlled by Mr. Yu. Mr. Yu agreed to sell 30% of that 
company's shares to the state actor. The transactions were expected to close in April, 2013. 

[7] The deal did not close as expected. Eventually Henfeng established a special committee 
representing shareholders independent of management. Acrimony developed between the special 
committee and Mr. Yu. In December, 2013, the purchaser terminated the transaction. The board 
of directors proceeded to fire Mr. Yu. 

[8] A proxy battle ensured. During the proxy battle, Henfeng's auditor KPMG resigned. 
Thereupon, the rest of the board of directors resigned. Ultimately, Mr. Yu regained control of the 
public corporation. 

[9] In April, 2014, Mr. Yu brought forward a transaction to sell the operating subsidiary to an 
established third party business in China for a price of approximately $40 million. The 
transaction would have provided meaningfiil recovery to shareholders. The transaction required 
shareholder approval. However, without an auditor, Henfeng could not produce the material 
required to call a shareholders' meeting under Ontario securities laws. Therefore, this 
receivership was proposed as a way to convey title in a solvent transaction. 

[10] Negotiations with the buyer proved difficult. The receiver retained the Mayer Brown law 
firm to help it obtain a deposit of approximately $2.4 million required by the agreement and to 
deal with some Chinese regulatoiy matters that arose. The purchaser was also supposed to put 
fimds in escrow. With Mayer Bro^ATi's assistance some fimds were escrowed. But then they were 
released back to the purchaser by the escrow agent ostensibly with Mr. Yu's cooperation. In 
addition, the receiver says that the buyer's name seems to have changed subtly in the documents 
over time. While initially Mr. Yu represented that the buyer was an established third party, the 
ultimate buyer may have been a company with a similar name that is actually a shell controlled 
by Mr. Yu. Further, the receiver alleges that while the transaction was playing out, Mr. Yu 
obtained very substantial loans in China on the credit of the subsidiary so that they he has 
effectively taken the value of the business leaving the other shareholders with nothing. 

[11] The receiver has sued Mr. Yu and Ms. L i for damages exceeding $100 million. 

[12] In addition, the ostensible purchaser has sued the receiver in China for the return of the 
$2.4 million deposit. Mr. Yu is a defendant in that case as he is a guarantor under the terms of 
the relevant agreement. Whether he is also behind the plaintiff/purchaser remains to be proven. 

[13] The purchaser succeeded against the receiver at first instance in China. But an appellate 
court overruled the first decision. As of this moment therefore, the deposit has been forfeited and 
is properly counted among the funds realized by the receiver. The purchaser has appealed from 
that decision however and the further appeal is pending. 
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[14] In this receivership proceeding, Mr. Yu is concerned to ensure that the receiver does not 
consume the deposit on its own fees and disbursements in case it is required to return the deposit 
to the purchaser by the ultimate appeal court in China. If the purchaser succeeds in China, there 
may be a priorities dispute between the purchaser and the receiver over which has a better claim 
to the deposit funds in the receiver's hands. In any event, Mr. Yu argues that as guarantor of the 
return of the deposit, he has an interest in protecting the deposit in the receiver's hands and in 
minimizing or delaying the receiver's use of the deposit to pay its fees and disbursements until 
the Chinese litigation ends. 

Approval of the Receiver's Activities 

[15] In Target Canada Co. (Be), 2015 ONSC 7574 (CanLII), Morawetz RSJ discussed the 
process for approval of the reports of a court officer. In that case the court dealt with a Monitor 
under the CCAA. The same principles apply in a receivership in my view. 

[16] In Target, Morawetz RSJ recognized that the effect of the approval of the reports of a 
court officer varies with the context. Where a report is delivered for a specific purpose, such as a 
sale transaction, express findings of fact may be required to support the relief being sought. An 
affidavit may be delivered to support the findings or not. In either case, the court is called up to 
address squarely specific facts and to make specific findings that will be binding in future. 

[17] However, the context of a general approval of activities, such as the motion that is 
currently before me, is different. Ks discussed by Morawetz RSJ: 

[20] The Monitor has in its various reports provided commentary, some based on its 
own observations and work product and some based on information provided to it by the 
Applicant or other stakeholders. Certain aspects of the information provided by the 
Monitor has not been scrutinized or challenged in any formal sense. In addition, for the 
most part, no fact-finding process has been undertaken by the court. 

[21] In circumstances where the Monitor is requesting approval of its reports and 
activities in a general sense, it seems to me that caution should be exercised so as to avoid 
a broad application of res judicata and related doctrines. The benefit of any such approval 
of the Monitor's reports and its activities should be limited to the Monitor itself To the 
extent that approvals are provided, the effect of such approvals should not extend to the 
Applicant or other third parties. 

[22] I recognized there are good policy and practical reasons for the court to approve 
of Monitor's activities and providing a level of protection for Monitors during 
the C C A A process. These reasons are set out in paragraph [12] above. However, in my 
view, the protection should be limited to the Monitor in the maimer suggested by counsel 
to Rio Can and KingSett. 
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[23] By proceeding in this manner. Court approval serves the purposes set out by the 
Monitor above. Specifically, Court approval: 

(a) allows the Monitor to move forward with the next steps in 
the C C A A proceedings; 

(b) brings the Monitor's activities before the Court; 

(c) allows an opportunity for the concerns of the stakeholders to be addressed, 
and any problems to be rectified, 

(d) enables the Court to satisfy itself that the Monitor's activities have been 
conducted in prudent and diligent manners; 

(e) provides protection for the Monitor not otherwise provided by 
the C C A A ; and 

(f) protects the creditors from the delay and distribution that would be caused 
by: 

(i) re-litigation of steps taken to date, and 

(ii) potential indemnity claims by the Monitor. 

[24] By limiting the effect of the approval, the concerns of the objecting parties are 
addressed as the approval of Monitor's activities do not constitute approval of the 
activities of parties other than the Monitor. 

[18] In this case, Mr. Yu and Ms. Li do not want the approval of the receiver's activities to 
impact on their litigation with the receiver including their desire to counterclaim against the 
receiver in that litigation. Apparently they have sought directions regarding a possible 
counterclaim although no motion for leave to proceed has been heard as yet. Regional Senior 
Justice Morawetz held that the general approval of a court officer's activities should not affect 
third party dealings generally. He accepted however that the approval of the receiver's activities 
does affect the court officer's own status. For example, there is case law suggesting that a 
stronger showing on the merits is required to obtain leave to sue a receiver in respect of activities 
that have been approved than for unapproved activities.* 

' Compare and contrast for example, Bank of America Canada v Wilann Investments Ltd. (1993), 
23 CBR (3d) 98 (Ont. Gen. Div) with GMAC Commercial Credit Corporation - Canada v. 
T.C.T. Logistics Inc., 2006 SCC 35 (CanLII). See also: Houlden, Morawetz & Sarra, The 2007 
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[19] Mr. Yu and Ms. Li argue that if they are prejudiced by the approval of the receiver's 
activities, then they would be required to contest in this motion the substance of their concerns in 
order to protect themselves in their other litigation. I agree that it is not the purpose of this 
summary proceeding to engage in fact finding that might prejudge or affect the fact finding 
process in other litigation. As such, there is no need to delve deeply into the concerns raised by 
the objectors with the receiver's characterization of their behaviour or the other details of 
specific issues of fact that may become the subject matter of proceedings later. There will be no 
findings of contested facts that might bind Mr. Yu or Ms. L i elsewhere. 

[20] The receiver argues that it seeks broad, general approval for its decisions to bring 
litigation against Mr. Yu and Ms. L i and to defend the litigation in China. It notes that its prior 
activities have already been approved in relation to the approval of its earlier reports. 

[21] Under the terms of its appointment order, the receiver is already authorized to litigate on 
behalf of the debtor generally. As such, Mr. Yu and Ms. L i argue that it does not need any 
further approval of its litigation activities. But, I agree with Morawetz RSJ that there are 
additional proposes to a court officer's reporting and the court's approval functions such as those 
listed in para. 23 of Target above. In this case for example, concerns of stakeholders can be 
considered and addressed in real time rather than waiting until matters are concluded some years 
hence. Moreover, stakeholders are given an opportunity to bring to the fore any concerns with 
the receiver's prudence and dilig;ence in the issues imder consideration. Here, for example, no 
one - not even Mr. Yu or Ms. L i - contest the prudence of the receiver's decisions to defend the 
deposit in China or to commence the litigation here against Mr. Yu and Ms. L i . 

[22] The receiver also argues that is wants its activities approved so as to protect it from 
personal liability for costs in the event that it is later determined that the deposit must be returned 
to the purchaser with the result that the receiver may not have any assets left in the estate to fund 
any costs liability that it may incur. The receiver refers to the decision of Pattillo J. in Essery 
Estate (Trustee ofi v Essery, 2016 ONSC 321. At para. 72 of that decision, Pattillo J. wrote: 

[72] In receiverships, the general rule is that costs are awarded against a receiver 
personally in rare cases. Where a receiver engages in litigation in its capacity as receiver 
in the normal course of the receivership, is it is subject to the costs in accordance with s. 
131 of the CJA and Rule 57.01. To the extent that costs are awarded against a receiver 
they are normally covered by receivership funds or by an indemnity agreement with a 

Annotated Bankruptcy and Insolvency Act, (Thomson Reuters, Toronto) at L§26. Whether 
Wilann remains good law after TCT is an issue that is not before the court today. 
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secured creditor. It is only when the receiver embarks on a course of action extraneous to 
the credit-driven relationship which effectively undermines its neutral position as an 
officer of the court and turn itself into a "real litigant' [sic] that a receiver exposes itself 
to costs personally: see Akagi v Synergy Group (2000), 2015 ONCA 771 (Ont. C.A.), at 
para. 18. 

I 

[23] In my view, the receiver reads too much into this quotation. I do not read Essery as 
altering the receiver's risk of personal liability for costs. Rather, Pattillo J. explains the court's 
historic hesitation to award costs against receivers because they can bear personal liability for 
costs. In my view Essery does not create any special protection for receivers' costs liability. 
Neither does the approval of a receiver's activities provide it with any special protection in 
relation to costs awards in subsequent litigation. That is the reason that Pattillo J. noted that 
before undertaking litigation, receivers typically will consider the sufficiency of the assets under 
their charge to meet a costs award or obtain an indemnity from a creditor to protect themselves 
from the risk of adverse costs. 

[24] It is clear therefore that in approving the receiver's general activities broadly and 
summarily in this motion, I am not finding any facts beyond expressing satisfaction with the 
general scope and direction of the receiver's activities as set out in the three reports that are 
before me. However, if the law post-rcr still provides that the approval of a receiver's conduct 
raises the bar for those who seek to sue a receiver, as referenced in the footnote above, that is 
indeed a consequence of approval and nothing I say or do not say should affect that outcome. 
The fact that approval may have some effect is not a basis to withhold or deny approval. Rather 
it reflects the intention of the law as it applies in circumstances where the court is satisfied with 
the activities undertaken by its officer and wath the protections that the law affords court officers 
in such circumstances as discussed by Morawetz RSJ above. 

[25] I also do not see the existence of an outstanding appeal in China as a basis to defer or 
withhold approval of the receiver's activities, especially its activities in defending and 
participating fully in that case. Approval does not affect the ongoing litigation in China. Neither 
does it affect the priorities in the deposit or authorize or embolden the receiver to distribute to 
itself or to its counsel funds that it currently holds. If the court in China rules that the funds are a 
deposit that are to be returned to the purchaser, legal results flow. As noted above, if that creates 
a priority issue here, that issue may have to be determined. 

[26] As argument of this aspect of the motion was drawing to a close, it appeared that counsel 
might be able to agree upon language to resolve the issues in dispute. I invited them to advise me 
within 48 hours if they reached agreement. On November 22, 2017, counsel advised that while 
they had not agreed to resolve the objections of Mr Yu and Ms. Li , they had agreed upon some 
language to limit the relief granted should I determine to approve the receiver's activities. 

[27] The term agreed upon by counsel reflects the limitations that I have discussed above as 
follows: 

THIS COURT ORDERS that the approval of the Fourth Report and the Fifth Report shall 
be without prejudice to any of the procedural or substantive rights of the Receiver, 
Xinduo Lu and Lei L i in respect of Action No. CV-16-11325-OOCL, and, without limiting 
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the generality of the foregoing, shall be deemed not to constitute any finding or 
determination of any kind whatsoever in respect of any allegations, issues or defences in 
said Action. 

[28] While this term does not satisfy all of the concerns of Mr. Yu and Ms. L i , it does satisfy 
mine. Accordingly, it is appropriate to approve the activities of the receiver as set out in the three 
reports that are before the court on the term set out in the immediately preceding paragraph. 

Receiver's Fees 

[29] In accordance with the principles set out in Confectionately Yours Inc. (Re), 2002 CanLII 
45059 (ON CA), the receiver delivered affidavits supporting its fees and disbursements including 
those of its counsel. Cross-examinations ensued. Mr. Yu and Ms. L i argue that there is 
insufficient disclosure of information to enable the court to determine the reasonableness of the 
receiver's fees and disbursements. They say they have delivered letter after letter for months 
seeking production of documents relating to matters set out in the receiver's invoices so as to be 
able to understand the work performed by the receiver and to make proper submissions on the 
fees and disbursements sought in relation to the work. In addition, the receiver delivered dockets 
(belatedly in some cases) that are heavily redacted to prevent disclosure of the subject matter of 
much of the work that is the subject of the docket entries. 

[30] The receiver argues that the scope of its discussions with its counsel and the work being 
performed by its counsel on its behalf are privileged - both under lawyer client privilege and 
litigation privilege. I agree. Disclosing the subject matter of a meeting is essentially disclosing 
the communication from client to lawyer (or vice versa) concerning the topic on which advice 
was being sought or given. That does not mean however that the receiver is entitled to approval 
of its fees or disbursements without providing proper supporting evidence. If the claims of 
privilege prevent the court from making the assessment required, then the motion will not 
succeed until sufficient evidence is duly adduced to meet the required standard. 

[31] In Bank of Nova Scotia v. Diemer, 2014 ONCA 851 (CanLII), the Court of Appeal 
discussed the test for assessment of a receiver's fees as follows: 

[32] InBakemates, this court described the purpose of the passing of a receiver's 
accounts and also discussed the applicable procedure. Borins J. A. stated, at para. 31, that 
there is an onus on the receiver to prove that the compensation for which it seeks 
approval is fair and reasonable. This includes the compensation claimed on behalf of its 
counsel. At para. 37, he observed that the accounts must disclose the total charges for 
each of the categories of services rendered. In addition: 

The accounts should be in a form that can be easily 
understood by those affected by the receivership (or by the 
judicial officer required to assess the accounts) so that such 
person can determine the amount of time spent by the 
receiver's employees (and others that the receiver may have 
hired) in respect to the various discrete aspects of the 
receivership. 
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[33] The court endorsed the factors applicable to receiver's compensation described 
by the New Brunswick Court of Appeal in Belyea: Bakemates, at para. 51. In Belyea, at 
para. 9, Stratton J. A. listed the following factors: 

• the nature, extent and value of the assets; 

• the complications and difficulties encountered; 

• the degree of assistance provided by the debtor; 

• the time spent; 

• the receiver's knowledge, experience and skill; 

• the diUgence and thoroughness displayed; 

• the responsibilities assimied; 

• the resuhs of the receiver's efforts; and 

• the cost of comparable services when performed 
in a prudent and economical manner. 

These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51. 

[32] The Court of Appeal also noted in Diemers that while the calculation of billable hours 
times hourly rates is not the most desirable metric for conducting this review, it is the 
predominant methodology in the case law. Moreover, while counsel for Mr. Yu and Ms. L i 
submitted that this is not to be a mathematical exercise, the bulk of their complaints are 
essentially directed to the question of whether there has been duplication in the dockets or, more 
specifically, whether the claims of privilege prevent them and the court from determining with 
any degree of precision whether there is duplication in the dockets that ought to be excluded 
from the value calculus. While I certainly do not dismiss the risk of duplication in an assessment 
of the reasonableness of the fees, it is but one factor and not an especially important one in my 
view. Duplication might suggest a lack of value-added but not necessarily so in a holistic review. 
If an issue takes time to resolve, there may be several docket entries that look similar. That does 
not make them duplicative. More than one person may be involved providing different services 
and docket to the same issue - either at different levels of seniority or different subject matters. 
Reading brief docket descriptions years after complex work is performed is a poor method to 
learn precisely what was accomplished by any single person on any given day. A full assessment 
of the file accompanied by oral narrative is required to assess professional accounts. That is what 
assessment officers routinely do in formal cost assessment hearings. But that is not what is 
anticipated or even desirable in fee approval hearings of this type. 

[33] It is not lost on me that what was also at play on Mr. Yu's side of the table is possibly a 
desire for discovery in the other litigation or at least opening up a threat to the receiver's 
remuneration as a strategy to provide bargaining leverage. Thus, rather than responding to the 
receiver's request for the specifics of documents required or bringing their own motion (or 9:30 
appointment) seeking production of documents that they actually need, Mr. Yu and Ms. L i were 
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content to make request after request and then graciously offer to allow the receiver an 
adjournment to give it time to make yet ftirther production. I have little doubt that were any 
further documents produced, Mr. Yu and Ms. L i would just ask for more. After all, if you want 
to assess what every person acting for coimsel and the receiver have done every day, then every 
draft of every document and communication is ostensibly relevant. The eight, non-exhaustive 
Belyea factors do not require or anticipate a full fee assessment process. Mr. Yu and Ms. Li 's 
digging for more and ever more docimients ostensibly to allow them to review in minute detail 
the receiver's fees was misdirected from the outset. 

[34] Mr. Yu and Ms. Li make much of the fact that the receiver's Ontario counsel had 27 
billers on the file over a period of three years. Counsel for the receiver took me through each 
biller's name and role. Apart from a few students, there was one partner and an associate in each 
relevant area at each time. The associate generally performed the bulk of the work. As the project 
evolved from a consensual corporate transaction to contested litigation, the identities and focus 
of the partners involved changed. There is nothing untoward or even suspicious in the 
identification of the lawyers engaged despite the effort to evoke an emotional reaction to the 
overall number of billers. I am perfectly satisfied that given the complexity and evolution of the 
matter over time, staffing raises no significant concerns. Given the limited numbers of people 
involved in each specialty area, and the swing from corporate to contested litigation, duplication 
is not a significant issue in my view. 

[35] The receiver has not provided docket level evidence of activities from its litigation 
counsel in China. However that lawyer was retained on a fixed fee of $100,000. The litigation 
involved securing the receiver's right to keep the deposit of approximately $2.4 million. A fee of 
4% of the fund whose preservation is in issue strikes me as quite reasonable. Dockets would not 
assist the understanding of the flat fee account in this circumstance. 

[36] Other counsel were retained for other specific purposes. Each had to be briefed so, once 
again, it is not surprising to see docket entries where people discuss similar things. They are 
instructing or reporting back to each other. Mr. Yu and Ms. L i pointed to docket entries in which 
telephone inter-firm communications are set out but only by one firm. The unstated implication 
is that unless both sides docketed the call, then the docket that was recorded is suspect and may 
be fraudulent. I do not know a more innocent word to characterize a docket of a call that did not 
happen. But Mr. Yu and Ms. L i forgot to account for the International Date Line. When one 
looks to see if telephone calls from this side of the globe were docketed in China on the next day, 
many of the calls were indeed recorded. I cannot draw an inference of fraud, or even suspicion 
from noting that a firm did not record every single telephone call it ostensibly received or made. 
Docketing practices can differ. I did not look to see if the calls that were not recorded by both 
sides were recorded as being short or long duration for example. In any event, I do not see how a 
few calls has much impact on the assessment of the Belyea factors. 

[37] The receiver's counsel has provided a lengthy assessment of the Belyea factors in para. 
60 of its factum. Again, without making findings of fact on the level of cooperation or the lack 
thereof by Mr. Yu and Ms. L i , in my view in para. 60 the receiver provided a very fair analysis 
of the relevant factors and I adopt it in fiall. 
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[38] In all, I am satisfied that the fees and disbursement of the receiver, including those of its 
counsel, are fair, reasonable and ought to be approved as sought. 

[39] Costs should be agreed upon. Barring exceptional circumstances, I would expect them to 
follow the event on a partial indemnity basis. If counsel cannot agree on costs then they should 
exchange Costs Outlines and schedule a telephone case conference through my Assistant for oral 
argument of costs. 

Date: November 30,2017 
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