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MEMORANDUM OF ARGUMENT OF THE APPELLANT 1296371 B.C. LTD.

PART I: STATEMENT OF FACTS
A. Overview

1. Pursuant to s. 13 of the Companies’ Creditors Arrangement Act1 (as amended, the 

“CCAA”), the appellant seeks leave to appeal the order dismissing its application to refinance the 

project that is the subject of these proceedings.

2. At it is core, this application turns on the issue of appropriateness, as that term has been 

defined in the context of s. 11 of the CCAA by the Supreme Court of Canada.2

3. In the court below, the question of appropriateness led to a comparison between a number 

of sale transactions and a refinancing. The chambers judge concluded a sale transaction, which 

crystalizes losses for all creditors, was a preferable outcome to a refinancing that pays the senior 

secured creditor in full, is supported by the subordinate secured creditor and preserves the 

prospect of recovery for the remaining creditors. 

4. Viewed through the remedial objective of the CCAA to avoid the “social and economic 

losses resulting from liquidation of an insolvent company”,3 the result below is unsupportable. The 

chambers judge erred in fact and law in dismissing the application. 

5. In reaching her decision, the chambers judge was bound by Cliffs Over Maple Bay 

Investments Ltd. v. Fisgard Capital Corp.4 The case at bar highlights why this Court should 

reconsidered Cliffs: it compelled the result below. Further, the CCAA has evolved since Cliffs, both 

judicially and as a result of amendments to the CCAA. 

B. Background
6. Port Capital Development (EV) Inc. (the “General Partner”) and Evergreen House 

Development Limited Partnership (“Evergreen LP”, and together with the General Partner, the 

“Petitioners”) own a real estate development project called “Terrace House”, located at 1250 

West Hastings Street, Vancouver, BC (the “Lands”).5

7. CMLS Financial Ltd. (“CMLS”) provided construction financing for Terrace House 

(the “CMLS Facility”) and holds security over all property and assets of the Petitioners for payment 

1 R.S.C. 1985, c. C-36 [CCAA].
2 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at para. 50, 70 [Callidus]; Century Services 
Inc. v. Canada (Attorney General), 2010 SCC 60 at para. 70.
3 Century Services, supra note 2, at para. 70.
4 Cliffs Over Maple Bay Investments Ltd. v. Fisgard Capital Corp., 2008 BCCA 327. 
5 Port Capital Development (EV) Inc. (Re), 2021 BCSC 1272 at para. 6 [Chambers Reasons], Motion Book 
for Leave to Appeal of the Appellant (“Motion Book”), Tab 2; Sixth Report of the Monitor dated May 20, 
2021 (“Sixth Report”), paras. 1-2, Motion Book, Tab 10.
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thereof (the “CMLS Security”), including a mortgage of the Lands (the “CMLS Mortgage”).6 With 

the exception of the charges granted in these CCAA proceedings, CMLS is the senior secured 

creditor.

8. Aviva Insurance Company of Canada (“Aviva”) provided a deposit protection insurance 

facility to the Petitioners. Aviva has second ranked security against the assets of the Petitioners 

(the “Aviva Security”), subject to the CMLS Security.7

9. The Petitioners also have lien claimants that are estimated to total $4.0 million and 

unsecured creditors that are estimated to total $2.3 million (the “Other Creditors”).8

10. On May 29, 2020, the Petitioners obtained an order in these proceedings 

(the “Initial Order”) granting them various relief pursuant to the CCAA.9 The Initial Order was 

amended and restated by order dated June 8, 2020 (the “ARIO”),10 and thereafter further amended

at various times throughout the proceedings. 

11. The Initial Order included a stay of proceedings (the “Stay of Proceedings”) effective until 

June 8, 2020 and appointed Ernst & Young, Inc. as monitor (in that capacity, the “Monitor”). Under 

the Initial Order, the Monitor was granted “enhanced powers to assume control of the Petitioners 

and [Terrace House].”11 The Stay of Proceedings has been extended seven times, most recently to 

September 30, 2021.12

12. The ARIO also approved certain super-priority charges, ranking in priority to the 

CMLS Security and the Aviva Security, to secure:

(a) the fees and expenses of the Monitor, it’s counsel, and Petitioners’ counsel 

(the “Administration Charge”);13 and

(b) an interim financing facility (the “Interim Lender Facility”).14  

13. The Monitor, with input from CMLS and Aviva, was directed to implement a sales and 

investment solicitation plan (the “SISP”).15 The SISP produced a proposed transaction that

ultimately collapsed in February 2021 because it was not acceptable to CMLS.16

6 Sixth Report, para. 4, Motion Book, Tab 10.
7 Chambers Reasons, supra note 5, at para. 7; Sixth Report, para. 6, Motion Book, Tab 10.
8 Sixth Report, para. 7, Motion Book, Tab 10.
9 Chambers Reasons, supra note 5, at para. 12.
10 Ibid at para. 13.
11 Ibid at para. 12.
12 Stay Extension and Interim Financing Increase Order dated June 11, 2021, para. 1, Motion Book, Tab 23.
13 Chamber Reasons, supra note 5, at para. 12; Initial Order dated May 29, 2020 (“Initial Order”), paras. 33-
35, Motion Book, Tab 3.
14 Chamber Reasons, supra note 5, at para. 13.
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14. Following the collapse of the original SISP, on March 25, 2021, Landa and the Monitor 

executed a purchase and sale agreement (the “Landa Offer #1”).17

15. The chambers judge approved the execution of the Landa Offer #1 on April 16, 2021. The 

chambers judge also approved “a short period of time (15 days) to re-activate the SISP and obtain 

any other superior offers”.18 Under this “Final Sales Process”, there was a new bid deadline of 

May 7, 2021.19

16. The Monitor received two offers that were both higher than the Landa Offer #1: an offer

from Solterra Acquisitions Corp. (“Solterra”) to purchase Terrace House (the “Solterra Offer #1”), 

and an offer to refinance Terrace House from 1296371 B.C. Ltd. (“129”), discussed below.20

17. The Monitor determined that the Solterra Offer #1 was the superior offer and entered a

purchase and sale agreement with Solterra on May 14, 2021, subject to court approval.21 On 

May 20, 2021, the Petitioners served a notice of application seeking approval of the

Solterra Offer #1 on the “Service List” (as defined in the Initial Order).22 The hearing to approve 

the Solterra Offer #1 was scheduled for May 25, 2021.23  

18. On May 24, 2021, the Monitor provided a report outlining that Landa had submitted a 

revised purchase offer (the “Landa Offer #2”).24

19. At the May 25, 2021 hearing, the chambers judge adjourned the matter until June 8, 2021. 

She indicted to the bidders that she “was not directing any further process to allow for new bids; 

however, if any party wished to submit further offers, those offers should be received by the 

Monitor by noon June 4, 2021.”25

20. By June 4, 2021, the Monitor had received (a) a revised offer from Landa 

(the “Landa Offer #3”), (b) a “without prejudice” backup offer from Solterra 

(the “Solterra Backup Offer”), and (c) a revised offer from 129, discussed below.26

15 Ibid at para. 12.
16 Ibid at paras. 15-17.
17 Ibid at para. 19.
18 Ibid at paras. 22-23.
19 Ibid at para. 28.
20 Ibid. 
21 Ibid at paras. 29-30.
22 Notice of Application of Port Capital Development (EV) Inc. and Evergreen House Development Limited 
Partnership dated and filed May 20, 2021 (“Petitioners Application”), Motion Book, Tab 11.
23 Chambers Reasons, supra note 5, at para. 30.
24 Ibid at para. 34.
25 Ibid at para. 37.
26 Ibid at paras. 39-40.
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21. Under any of the Landa or Solterra offers: (a) CMLS would suffer a shortfall; (b) the 

Petitioners would disclaim $16 million of pre-sale agreements; (c) Aviva would immediately 

crystalize its exposure, which was estimated to be $8.6 million; and (d) Aviva and the Other 

Creditors would be left “out of the money”.27

C. 129 Refinancing Transaction
22. As noted above, 129 initially submitted its proposed offer to refinance Terrace House to the 

Monitor by the bid deadline in the Final Sales Process.28 129 served its notice of application (the 

“129 Application”) seeking approval of its refinancing offer on the Service List.29 However, 129’s 

offer continued to improve. On June 4, 2021, in accordance with the process described above, 129 

provided the Monitor with a revised refinancing offer (the “129 Refinancing”).30

23. Although the overarching structure of the proposed transaction was unchanged, 129 was 

able to remove all of the substantive conditions and increase the funds available under the 129 

Refinancing. As of the hearing on June 8, 2021, the 129 Refinancing would: 

(a) repay the Interim Lender Facility and the Administrative Charge in full;

(b) repay the CMLS Facility in full, and assign the CLMS Security, including the CMLS 

Mortgage, to a company incorporated by Domain Mortgage Company (“Domain”), the 

primary source of funds for the 129 Refinancing;

(c) provide Aviva with improved security by granting Aviva priority over certain parts of 

the loan facility contemplated by the 129 Refinancing;

(d) pay break fees owed to Landa and Solterra; and

(e) provide working capital for the Petitioners.31

24. The 129 Refinancing was supported by CMLS and Aviva. While the Petitioners did not 

oppose the 129 Application, they were obliged to seek approval of the Solterra Offer #1.

25. The Monitor confirmed that most of the conditions relating to the 129 Refinancing were

satisfied, save for customary funding conditions.32 The Monitor reported that the 129 Refinancing

27 Ibid at paras. 42, 73.
28 Ibid at para. 28.
29 Notice of Application of 1296371 B.C. Ltd. dated May 21, 2021 and filed May 25, 2021 
(“129 Application”), Motion Book, Tab 12.
30 Chambers Reasons, supra note 5, at para. 40.
31 Ibid at paras. 45(b), 47(c).
32 Ibid at para. 46.
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would result in a “materially better” outcome for the stakeholders over any of the Solterra or Landa 

offers.33

26. On June 8, 2021, Centura Building Systems (2013) Ltd. (“Centura”) and Solterra served an 

application response to the 129 Application on the Service List.34 The only evidence in support of 

this application response was Centura’s registered claim of lien against the Lands in the amount of 

$473,277.00.35 Centura is related to Solterra.36

D. Decision of the Chambers Judge and Reasons for Judgment
27. On June 15, 2021, the chambers judge dismissed the 129 Application and approved the 

Solterra Backup Offer, with written reasons to follow. 

28. The chambers judge delivered written reasons for judgment on June 30, 2021

(the “Chambers Reasons”). In deciding that the 129 Refinancing was not appropriate the 

chambers judge concluded, among other things: 

(a) The 129 Refinancing was not a redemption of the CMLS Mortgage.37

(b) She was not aware that proper notice had been given to all of the secured creditors 

who might be affected by the 129 Refinancing.38

(c) That comparing the 129 Refinancing with the outcome if the Solterra or Landa offers

were approved would be a “very unprincipled basis” upon which to argue the 

129 Refinancing was appropriate.39

(d) The 129 Refinancing would not have been objectionable if it had been structured as 

a sale, whether via an outright sale or a reverse vesting order.40

(e) The circumstances of this case are similar to those in Cliffs.41 Since there was no 

evidence of an intention to propose a plan of arrangement or compromise to creditors, the 

129 Refinancing was not appropriate.42

33 Ibid at para. 40.
34 Application Response of Centura Building Systems (2013) Ltd. and Solterra Acquisitions Corp. dated and 
filed June 8, 2021, Motion Book, Tab 21.
35 Affidavit #1 of Suzanne Volkow filed June 8, 2021, Exhibit A, Motion Book, Tab 22.
36 Chambers Reasons, supra note 5, at para. 10.
37 Ibid at para. 57.
38 Ibid at para. 71.
39 Ibid at para. 73.
40 Ibid at para. 75.
41 Ibid at para. 82.
42 Ibid at paras. 91-92.
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PART II: STATEMENT OF POINTS IN ISSUE
29. There are two issues to be determined on this application:

(a) Is it appropriate to grant 129 leave to appeal?

(b) If leave is granted, should the Court convene a five-justice division to hear the 

appeal?

30. If leave is granted, the parties consent to a stay of the chambers judge’s order with respect 

to the Solterra Backup Offer, pending the outcome of the appeal.

PART III: STATEMENT OF ARGUMENT
A. Granting Leave is Appropriate

31. 129 seeks leave to appeal pursuant to s. 13 of the CCAA. The factors to consider on such 

an application are:

(a) Whether the appeal is prima facie meritorious or whether it is frivolous;

(b) Whether the point on appeal is of significance to the practice;

(c) Whether the point raised is of significance to the parties; and

(d) Whether the appeal will unduly hinder the progress of the action.43

32. The “overriding consideration is whether it is in the interests of justice to grant leave”.44

Although the discretion to grant leave to appeal in CCAA proceedings is exercised sparingly,45

leave to appeal ought to be granted if the supervising CCAA judge exercised their discretion “on a 

wrong principle”.46

I. Grounds of Appeal

33. The appellant submits the chambers judge erred: 

(a) in fact and law by concluding the 129 Refinancing was not a redemption; 

(b) in fact and law in determining that it was not appropriate to grant the 129 Application 

because there was no evidence of an intention to propose a plan of arrangement or

compromise to creditors, despite the application being on notice to all creditors and 

supported by the two senior secured creditors; and

43 North American Tungsten Corporation Ltd. v. Global Tungsten and Powders Corp., 2015 BCCA 390 at 
para. 9; Edgewater Casino Inc. (Re), 2009 BCCA 40 at para. 17; Southern Star Developments Ltd. v. Quest 
University Canada, 2020 BCCA 364 at para. 22.
44 North American Tungsten, supra note 43, at para. 9.
45 North American Tungsten, supra note 43, at para. 9; Edgewater Casino, supra note 43, at paras. 13, 18; 
Southern Star, supra note 43, at para. 25.
46 Southern Star, supra note 43, at para. 24.
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(c) in law in approving the Solterra Backup Offer in the face of the 129 Refinancing

which clearly results in a better outcome for all stakeholders and is consistent with the 

remedial purposes of the CCAA. 

II. Appeal is Meritorious

34. When the question on appeal is properly characterized as an error of law, rather than 

discretion, this Court ought to focus on the standard threshold on a merits analysis, that being that 

the point raised is “not frivolous”.47 The appellant meets this threshold for all three grounds of 

appeal.

1. The 129 Refinancing was a redemption
35. The chambers judge erred in concluding the 129 Refinancing was not a redemption of the 

CMLS Mortgage.48 The equity of redemption was engaged on the facts of this case irrespective of 

which party it favoured (the Petitioners or Aviva). 

36. The 129 Refinancing was paying the entire indebtedness owed to CMLS, which constitutes 

a redemption. Aviva provided its consent to the 129 Refinancing. It should not have mattered 

whether the funds were coming from Aviva directly, or from another party, such as 129. The point 

should been that Aviva, “through whatever means [e.g. by consent], is ready willing and able to pay 

out the entirety of the [CMLS] debt.”49

37. The chambers judge did not consider the equity of redemption broadly. Instead, she 

narrowly focused her analysis on the Petitioners, stating the Petitioners could not redeem the 

CMLS Mortgage because a second mortgage had been granted to Aviva.50

38. The equity of redemption is a mortgagor’s, or in the case of subsequent mortgage their 

transferee’s, right to repay the entire debt secured by the mortgage and have the mortgaged lands 

reconveyed.51 As holder of the equity of redemption, Aviva had the right to redeem the CMLS 

Mortgage. Although that was not being proposed directly, Aviva’s consent to the 129 Refinancing 

should have had the same effect. 

39. Classic Mortgage Corporation v. 0768723 B.C. Ltd., cited by the chambers judge, stands 

for the principal that a mortgagor cannot compel an assignment of a mortgage under s. 14(1) of the 

Law and Equity Act when the equity of redemption rests with a second mortgagee, unless the 

47 Edgewater Casino, supra note 43, at paras. 25, 29(3), 30.
48 Chamber Reasons, supra note 5, at para. 57.
49 BCIMC Construction Fund Corporation et al. v. The Clover on Yonge Inc., 2020 ONSC 3659 at para. 19.
50 Chambers Reasons, supra note 5, at para. 56.
51 Walter M. Traub, ed., Falconbridge on Mortgages, 5th ed., (Toronto, Ont.: Thomson Reuters, 2021) (loose-
leaf updated 2021, release no. 1), ch. 29 at §29:1; B.C. Land & Investment Agency v. Robinson, [1923] 4 
D.L.R. 416 at 421 (B.C.C.A.), 1923 CanLII 378. 
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second mortgagee consents.52 Given Aviva’s consent, the Petitioners also had a right to compel an 

assignment of the CMLS Mortgage.

40. The 129 Application was not relying on s. 14(1) to compel an assignment because CMLS 

was consenting to an assignment of its security. However, 129 submits that the right of 

assignment, along with Aviva’s right to redeem, are legal principles that were both engaged on the 

facts of the 129 Application and support the 129 Refinancing.

41. A court should not lightly put aside the equity of redemption. At the very least, the chambers 

judge ought to have balanced Aviva’s right to redeem and the Petitioners’ right to compel an 

assignment as part of her appropriateness analysis.53 Had the chambers judge correctly 

determined that the 129 Refinancing was a redemption, the appropriateness analysis would have 

been significantly different. The chambers judge’s failure to consider the equity of redemption was 

an error of law.

42. As a practical matter, it is worth noting that the secured creditors and 129, being 

sophisticated parties most directly affected, advised by counsel, collaborated in structuring a 

transaction which resulted in the best outcome for the stakeholders. Surely the appropriateness 

analysis should take into account the commercial realities and wishes of the parties involved. It is 

extremely unusual when approving a transaction in CCAA proceedings for a court to ignore the 

positions of the senior secured creditors.

2. The 129 Refinancing was appropriate
43. The chambers judge erred in principle in reaching the conclusion that the 129 Refinancing 

was not appropriate.54 She failed to consider all of the circumstances and focused her analysis on 

only one issue: the lack of evidence of an intention to propose a plan of arrangement or 

compromise to creditors.55

44. The chambers judge’s analysis is premised on the basis that Cliffs stands for the broad 

principle that a debtor must provide evidence of their intention to propose a plan of arrangement to 

creditors in order to obtain relief under the CCAA.56 The appellant sets out below the reasons that 

this Court should convene a five-justice division to reconsider Cliffs. The argument to overrule Cliffs 

clearly has merit.

52 Classic Mortgage Corporation v. 0768723 B.C. Ltd., 2017 BCSC 1100 at para. 16, 29-31, aff’d 
2017 BCSC 1225 at para. 43.
53 See BCIMC Construction, supra note 49, at paras. 38-41, citing Petranik v. Dale, [1977] 2 S.C.R. 959 at
969, Laskin C.J., 995, Dickson J., among other authorities.
54 Chambers Reasons, supra note 5, at para. 92.
55 See ibid at paras. 78-92.
56 Ibid at paras. 82-84.
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45. However, if this Court determines that Cliffs does not stand for that broad proposition and it 

is not necessary to convene a five-justice division, this ground of appeal still has merit because the 

chambers judge erred in her interpretation of Cliffs. As a result, she failed to consider other 

countervailing factors in her appropriateness analysis, including Aviva’s right to redeem and the 

Petitioner’s right to compel an assignment of the CMLS Mortgage.57

46. The chambers judge’s conclusion that the 129 Refinancing was not appropriate is coupled 

with her determination that approving a reverse vesting structure for the Solterra Backup Offer was 

appropriate.58 It is clear that the chambers judge was of the view that a sale transaction was the 

only appropriate outcome in this case. She was of that view even as it related to the 

129 Application: “Mr. Reyes could have used 129 as a corporate vehicle to purchase [Terrace 

House] — just as Landa and Solterra wish to do — via an outright sale or a RVO structure.” If that 

had occurred, the chambers judge suggested no one “would quarrel with the structure of the 

transaction.”59

47. The chambers judge’s analysis led her to the conclusion that a sale transaction, which 

crystalizes losses for all creditors (including CMLS), is a preferable outcome to a transaction that 

pays out CMLS in full, has the support of all key stakeholders, and preserves the prospect of

recovery for the remaining creditors.   

48. A supervising judge’s exercise of discretion under s. 11 of the CCAA “must further the 

remedial objectives of the CCAA and be guided by the baseline considerations of appropriateness, 

good faith, and due diligence.”60 The chambers judge erred in principle by failing to address these 

fundamental considerations on the following issues.

49. First, the remedial objectives of the CCAA are broader than articulated in Cliffs. Although 

the CCAA has an array of objectives, the act “generally prioritizes ‘avoiding the social and 

economic losses resulting from liquidation of an insolvent company’”.61

50. Second, although the chambers judge questioned the motives of 129 and Mr. Reyes

personally, no party suggested that 129 was not acting in good faith or that the 129 Application 

was not being advanced with due diligence.

51. Third, both CMLS and Aviva, the senior secured creditors supported the 129 Refinancing. 

The chambers judge made no mention of this support in her appropriateness analysis. “Courts 

57 See above, paras. 35-42. 
58 Chambers Reasons, supra note 5, at para. 113.
59 Ibid at paras. 75-76. 
60 Callidus, supra note 2, para. 70.
61 Ibid at para. 41; Century Services, supra note 2, at paras. 15, 70. 
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should be mindful that chances for successful reorganizations are enhanced where participants 

achieve common ground and all stakeholders are treated as advantageously and fairly as the 

circumstances permit.”62 Central to Cliffs was the fact that the secured creditors opposed the 

application. 63 Here, the chambers judge erred is principle in not giving due regard to the support of

CMLS and Aviva. The 129 Application found common ground amongst the stakeholders and the 

transaction was advantageous and fair to all.64

52. The Monitor stated that the 129 Refinancing would result in a “materially better” outcome for 

all stakeholders over all of the sale transactions before the Court.65 Again, the chambers judge’s 

analysis on appropriateness did not consider this fact. The “Monitor is uniquely situated to 

comment on the overall circumstances so as to assist the Court in the balancing exercise.”66  

53. Finally, the chambers judge erred in fact when she stated that she was “not aware that 

proper notice has been given to all of the secured creditors who might be affected by the proposed 

transaction.”67 Proper notice was given because the 129 Application was served on the Service 

List, pursuant to the Initial Order.68 This was also true of the Petitioners’ notice of application.69

54. The chambers judge went further, stating: “Without notice and the opportunity to make 

submissions, it is difficult to properly assess whether any creditor would be materially prejudiced”

by the 129 Refinancing.70 Although the chambers judge considered the issue of notice in the 

context of s. 11.2 of the CCAA, her comments clearly applied to her appropriateness analysis 

under s. 11.71

55. Even if there was an issue with notice, the chambers judge’s concerns should have equally 

applied to her analysis under s. 36 with respect to the sale transactions. The chambers judge 

should have been concerned with, among other things, “the extent to which the creditors were 

consulted” and “the effects of the proposed sale or disposition on the creditors and other interested 

parties”.72 The chambers judge’s concerns should have made it equally “difficult to properly 

62 Century Services, supra note 2, at para. 70.
63 Cliffs, supra note 4, at para. 9. 
64 Century Services, supra note 2, at para. 70.
65 Chambers Reasons, supra note 5, at para. 40;
66 Mountain Equipment Co-Operative (Re), 2020 BCSC 2037 at para. 49; see also Ernst & Young Inc. v. 
Essar Global Fund Limited, 2017 ONCA 1014 at para. 109.
67 Chambers Reasons, supra note 5, at para. 71.
68 129 Application, Motion Book, Tab 12; Initial Order, paras. 41-45, Motion Book, Tab 3; Amended and 
Restated Initial Order dated June 8 2020, paras. 49-53, Motion Book, Tab 4.
69 Petitioners Application, Motion Book, Tab 11.
70 Chamber Reasons, supra note 5, at para. 71.
71 See ibid at para. 73.
72 CCAA, supra note 1, ss. 36(3)(d), (e).
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assess” or balance under s. 36 of the CCAA, as under s. 11. There is no reason in fact or law for 

this distinction, nor does the chambers judge explain why she made that distinction.

56. It was unfair, and an error of fact, for the chambers judge to question notice of the 

129 Application, while accepting there was proper notice with respect the Petitioners’ application. 

The chambers judge inappropriately weighed lack of attendance at the hearing, or notice if that had 

been the case, against 129.

3. The chambers judge should have compared the options 
57. Two bidders had submitted offers to purchase Terrace House on substantially the same 

terms. These bidders presented the same outcome for all creditors, with the exception of CMLS; its 

recovery improved depending on what purchase price was approved. All of the other creditors 

would be left “out of the money”.73  

58. In contrast, the 129 Refinancing presented a different option. It left all the creditors with 

some hope of financial recovery, while also providing CMLS full recovery, which was also better 

than any alternative. Aviva, being a sophisticated party with the largest stake behind CMLS, 

supported the 129 Refinancing.

59. Despite this reality, the chambers judge concluded comparing these alternative transactions 

was a “very unprincipled basis” on which to argue the 129 Refinancing was “an ‘appropriate’

outcome in the balancing exercise with regard to all stakeholders.”74

60. This conclusion is directly at odds with the overarching remedial objectives of the CCAA,

and fails to balance the “costs and benefits of restructuring or liquidating the company”.75

Comparing the options favours the 129 Refinancing and clearly answers the question of “whether 

the order will usefully further efforts to achieve the remedial purpose of the CCAA — avoiding the 

social and economic losses resulting from liquidation of an insolvent company.”76

61. The chambers judge erred in principle by not balancing the options available in determining 

whether the 129 Refinancing was appropriate.

III. Appeal is Significant to the Practice

62. This appeal raises two legal questions that are of significance to insolvency practice in 

British Columbia. First, how should the equity of redemption be factored into an analysis under the 

73 Chambers Reasons, supra note 5, at paras. 71, 73.
74 Ibid at para. 73.
75 Callidus, supra note 2, at para. 40. 
76 Century Services, supra note 2, at para. 70.
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CCAA when faced with competing transactions. Second, whether an intention to propose a plan of 

arrangement or compromise to creditors is a necessary precondition to relief under the CCAA. 

63. The importance of the equity of redemption as a core principle of real estate law is 

canvassed above.77 Whether the equity of redemption ought to be balanced as part of an 

appropriateness analysis under s. 11 of the CCAA is significant to the practice as it is common for 

mortgages to be the primary security held by secured creditors.

64. Cliffs is cited frequently, and often distinguished, with respect to the issue of a debtor’s 

intention to propose a plan of arrangement or compromise to creditors. Whether or not such an 

intention is a necessary precondition for relief under the CCAA is clearly significant to the practice.

IV. Appeal is Significant to the Parties

65. It is obvious the appeal is significant to the parties. On the one hand, Solterra is currently 

the approved purchaser of Terrace House. On the other hand, 129 seeks to refinance Terrace 

House and proceed with the project for the benefit of all creditors.

V. Appeal will not Hinder the Action

66. This appeal will not unduly hinder the progress of the underlying CCAA proceedings. The 

parties have agreed to hear the appeal, if leave is granted, on an expedited basis, with a date 

secured for hearing the appeal on September 21, 2021. Both transactions will remain available 

beyond that date.

67. Under the Solterra Backup Offer, the parties are bound by the agreement until September 

30, 2021.78 129 has provided an assurance that the 129 Refinancing will be available provided a

decision on the appeal is rendered by September 30, 2021.79

68. As a result, the delay caused by granting leave to appeal will not jeopardize the efforts 

made in these CCAA proceedings. Nor would an appeal upset the balance between competing 

stakeholders.80

VI. Conclusion

69. As a result, it is the interests of justice to grant 129 leave to appeal. 

B. The Court Should Reconsider Cliffs 
70. A five-justice division may overrule Cliffs if the decision is wrong or, “for any other reason” 

the decision ought to be overruled. A three-justice division does not have the same authority.81

77 See paras. 35-42; See also BCIMC Construction, supra note 49, at paras. 38-41.
78 Schedule B to Approval and Vesting Order dated June 15, 2021, Purchase and Sale Agreement dated 
June 4, 2021, Article 1.1(l) “Closing Date”, Article 9.11, Motion Book, Tab 24(a).
79 Affidavit #5 of Macario Teodoro Reyes, para. 3, Exhibit A, Motion Book, Tab 25.
80 Edgewater Casino, supra note 43, at para. 22.
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71. An argument to overrule a previous decision of this Court must have “sufficient merit” and 

the issue must be of “sufficient importance” for the appeal to be referred to a five-justice division.82

An applicant must “satisfy the [three-panel] division that there is good reason for the Court to 

reconsider one of its prior decisions.”83

72. Cliffs states it is “not appropriate” for a stay to be granted or extended in the absence of an 

intention to propose a plan of arrangement or compromise to creditors.84

73. The case at bar is a perfect example of why Cliffs ought to be reconsidered. The chamber 

judge concluded that the 129 Refinancing could have been approved if it was a sale, even without 

an intention to propose a plan of arrangement or compromise to creditors, but that she could not 

approved the 129 Refinancing in its current form, despite 129’s stated intention to potentially pay 

creditors in full and support from the senior secured creditors.85  

74. The Chambers Reasons make it clear the chambers judge believed she was bound by the 

outcome in Cliffs. This led the chambers judge to conclude that a sale transaction, which results in 

loss for all creditors, was a more appropriate outcome than a transaction that pays out the primary

creditors in full, and preserves the prospect for some recovery for other creditors, merely because 

there was a lack of evidence with respect to an intention to propose a plan of arrangement or 

compromise to creditors.

75. Cliffs ought to be reconsidered by a five-justice division for four reasons.

I. The Purpose of the CCAA is Broad

76. Cliffs is premised on the conclusion that the fundamental purpose of the CCAA is as 

expressed in the act’s long title: “to facilitate compromises and arrangements between companies 

and their creditors”.86

77. However, more recent authority of the Supreme Court of Canada articulates a broader

purpose of the CCAA, which is consistent with the expanded authority introduced by Parliament in 

2009. 

78. The purpose of the CCAA “is to permit the debtor to continue to carry on business and, 

where possible, avoid the social and economic costs of liquidating its assets.”87

81 Skidmore v. Blackmore (1995), 2 B.C.L.R. (3d) 201 (C.A.), 1995 CanLII 1537 at para. 12.
82 Ibid at para. 13.
83 Sangha v. Reliance Investment Group Ltd., 2010 BCCA 340 at para. 25.
84 Cliffs, supra note 4, paras. 31, 35, 38.
85 Chambers Reasons, supra note 5, at paras. 75-77.
86 Cliffs, supra note 4, at para. 27.
87 Century Services, supra note 2, at para. 15. 
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79. Further, Cliffs creates a mandatory precondition in CCAA proceedings that is inconsistent 

with subsequent authority of this Court which points out that if it is possible in CCAA proceedings

“to arrange a refinancing in respect of which creditors need not compromise their rights, so much 

the better.”88 The application of Cliffs by the chambers judge prevented this potential outcome.

II. Current CCAA Practices

80. The broader purpose articulated in Century Services, which is not focused solely on plans 

of arrangement or compromise, aligns with relief that is frequently sought and granted under the 

CCAA without a creditor vote, or an intention to propose a plan. 

81. The best example of this are proceedings commonly referred to as “liquidating CCAAs”.

These are now approved pursuant to s. 36 of the CCAA, which raises, as a factor to consider, “the 

extent to which the creditors were consulted”. However, there is no requirement that a plan of 

arrangement or compromise be filed.89

82. Liquidating CCAAs are accepted as having “a legitimate place in the CCAA regime” and 

“different considerations” may come in play.90  

83. These CCAA proceedings also present a good example of why Cliffs does not comport with 

current CCAA practices. The 129 Application came almost a year after the Initial Order. During that 

time there had been no plan of arrangement proposed to the creditors, nor was there any evidence

of an intention of the Monitor (acting on behalf of Petitioners, under its expanded powers) to do so. 

Despite that, the chambers judge granted four orders extending the stay to facilitate the SISP,

which sought to solicit potential sales or refinancing transactions, and two further orders extending 

the stay to facilitate the Final Sales Process. It was only when 129 sought to refinance

Terrace House that Cliffs became an issue.

III. Unwarranted Inference with Broad Discretion

84. In Cliffs, the Court concluded, “in the absence of [an intention to propose an arrangement or 

compromise], it was not appropriate for a stay to have been granted or extended under s. 11 of the 

CCAA.”91 Cliffs articulates a debtor’s intention to propose a plan to creditors as a mandatory 

precondition for relief under s. 11 of the CCAA. 

85. Such a mandatory requirement interferes with the “flexible mechanism” that is the CCAA.92

The “exercise of this discretion must further the remedial objectives of the CCAA and be guided by 

88 Asset Engineering LP v. Forest & Marine Financial Limited Partnership, 2009 BCCA 319 at para. 26.
89 Ibid. 
90 Canada v. Canada North Group Inc., 2021 SCC 30 at para. 73, Côté J [Canada North].
91 Cliffs, supra note 4, at para. 35.
92 Callidus, supra note 3, at para. 73, citing Century Services, supra note 3, para. 14.
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the baseline considerations of appropriateness, good faith, and due diligence.”93 The mandatory

rule in Cliffs, as was applied by the chambers judge, casts the question of appropriateness too 

narrowly. 

86. Appropriateness is not determined by the presence or absence of an intention to propose a 

plan of compromise or arrangement. “The question is whether the order will usefully further efforts 

to achieve the remedial purpose of the CCAA — avoiding the social and economic losses resulting 

from liquidation of an insolvent company.”94

87. In Callidus, the Supreme Court of Canada concluded s. 11 provides a court the discretion to 

bar a creditor from voting on a plan of arrangement.95 This conclusion is also practically

inconsistent with Cliffs. If s. 11 can prevent a creditor from voting, it follows that an intention to 

have a vote is also not necessary.

88. Cliffs is too rigid. It fetters a court discretion under s. 11, which is “key in allowing the CCAA

to adapt and evolve to meet contemporary business and social needs.”96

IV. Artificial Evidentiary Hurdle

89. As stated in Winnipeg Motor Express: 

It also seems to me that a formal plan of arrangement or compromise is, at least 
theoretically, always a possibility, so to require a debtor company to utter some 
magic incantation that it intends to propose a plan of arrangement, as a prerequisite 
for relief under the CCAA, is overly technical and inconsistent with this remedial 
objective. The result of such a conclusion may simply be that applicants would make 
a statement in some pro forma or boiler plate language, or go through an exercise 
for no valid purpose.97

90. This statement is particularly true in this context. The 129 Application was not being 

advanced by the Petitioners, and the Petitioners had not, to date, expressed an intention to 

propose a plan of arrangement to creditors. 129 was not in a position to provide the Court with

admissible evidence with respect to the Petitioners’ intentions. Without control of Terrace House, it 

was not possible for Mr. Reyes or 129 to advance all the aspects of a long-term restructuring.98

V. Conclusion

91. The issue in Cliffs is sufficiently important to this appeal and to insolvency practice in 

general. The question of whether or not an intention to propose a plan of arrangement or 

93 Callidus, supra note 3, at para. 70.
94 Century Services, supra note 3, at para. 70.
95 Callidus, supra note 3, at paras. 65-76.
96 Canada North, supra note 90, at para. 138, Karakatsanis J.
97 Winnipeg Motor Express Inc. et al., 2008 MBQB 297 at para. 42.
98 Affidavit #2 of Macario Teodoro Reyes filed May 25, 2021, paras. 16-19, Motion Book, Tab 13.
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