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MEMORANDUM OF ARGUMENT 

PART I: STATEMENT OF FACTS   

A.  Overview 

1. On May 29, 2020, Ernst & Young Inc. (the “Monitor”), was appointed by the Court as the 

Monitor of the CCAA proceedings1 and the Monitor was directed by Madam Justice 

Fitzpatrick, an experienced insolvency judge seized of the matter, to implement a sales 

and investment solicitation process (“SISP”) over the Petitioners’ real estate 

development project called the “Terrace House Project”.2  

2. The SISP contemplated a transaction being completed in the CCAA on or about August 

31, 2020.3  However, the SISP “charted a very long and crooked path”4 and it was not 

until June 15, 2021 when a reverse vesting order (the “RVO”) was approved for an offer 

from Solterra Acquisitions Corp. (“Solterra”) to purchase the assets of the Petitioners, 

including the Terrace House Project (the “Solterra PSA”). 

3. In granting the RVO, the chambers judge made a discretionary decision to dismiss the 

cross-application of 129637 B.C. Ltd. (“129”) that sought approval of its revised offer to 

refinance the Terrace House Project (the “129 Revised Offer”). 5 

4. 129 seeks leave to appeal the chamber judge’s order dismissing 129’s application to 

refinance the Terrace House Project by way of the 129 Revised Offer.  

5. CMLS Financial Ltd. (“CMLS”), as the priority secured creditor, opposes 129’s leave 

application and its appeal. In doing so, CMLS wishes to adopt and support the 

Memorandum of Argument of the Respondents Centura Building Systems (2013) Ltd. 

(“Centura”) and Solterra (the “Solterra Memorandum of Argument”).6   

6. CMLS also wishes to specifically highlight the following: 

                                            
1 Port Capital Development (EV) Inc. (Re), 2021 BCSC 1272 [Chambers Reasons] at para. 6; Sixth Report of the 
Monitor dated May 20, 2021 (“Sixth Report”), paras. 1-2. 
2 Chambers Reasons, supra note 1 at para. 12.  
3 Port Capital Development (EV) Inc. (Re), Initial Order made May 29, 2020, and filed June 2, 2020, at page 26. 
4 Chambers Reasons, supra note 1 at para. 110. 
5Chambers Reasons, supra note 1 at para. 4; Affidavit #3 of Macario Teodoro Reyes made on June 4, 2021 (“Reyes 
Affidavit #3”) at para. 7; Affidavit #5 of Macario Teodoro Reyes made on July 30, 2021 (“Reyes Affidavit #5”) at 
para. 7. 
6 Reply Book for Leave to Appeal/Stay of Execution Pending Appeal/Application to Convene a Five Judge Panel of 
the Respondents, Centura Building Systems (2013) Ltd. and Solterra Acquisitions Corp. (“Solterra Memorandum of 
Argument”), at paras. 1-5. 
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(a) CMLS has consistently raised throughout the CCAA that the certainty of the 

completion of the offers from Solterra and Landa Global Acquisitions Inc. 

(“Landa”) should not be put at risk by the proposed refinancing under the 129 

Revised Offer and CMLS only supported the 129 refinancing if ether a Landa or 

Solterra cash offer was approved as a back up; 

(b) CMLS has always been uncertain about the 129 Revised Offer completing, 

however recent developments have increased this concern; and  

(c) leave, if granted, will cause prejudice to CMLS since the appeal proceeding 

would necessitate the parties incurring further substantial professional fees and 

costs, all of which will reduce the amount of funds available for recovery to CMLS 

if either the appeal is ultimately dismissed or if the 129 appeal was allowed, but 

129’s conditional refinancing did not complete. 

B. Background 

i. CMLS Only Conditionally Supported the 129 Revised Offer 

7. The Memorandum of Argument of the Appellant 1296371 B.C. Ltd. (“129 Memorandum 
of Argument”) suggests that CMLS unconditionally supported the 129 refinancing.7 This 

is an unfair characterization.  

8. CMLS was clear that it only supported the 129 Revised Offer on the condition that either 

Landa Offer #3 or Solterra’s Backup Offer was approved as a backup in case the 129 

Revised Offer8 did not complete. Since through most of the chambers hearing only 

Landa agreed to allow its higher offer to stand as a back up to the 129 Revised Offer, 

CMLS supported Landa Offer #3 as a back up rather than the Solterra Backup Offer 

which was ultimately approved by the Court below.    

9. CMLS elucidated this condition because it doubted the ability of 129 to complete the 

proposed conditional refinancing. In other words, CMLS was not willing to risk losing the 

“bird-in-hand” offers of Solterra and Landa to unconditionally support the 129 Revised 

Offer.

                                            
7 Memorandum of Argument of the Appellant 1296371 B.C. Ltd. (“129 Memorandum of Argument”) at paras. 24, 42, 
and 51. 

05



CAN: 37875268.2

ii. 129’s Multiple Revisions to the 129 Revised Offer 

10. 129 has continually revised components of the 129 Revised Offer.  

11. One component of the 129 Revised Offer that has been continually revised is the 

funding pledged by Domain Mortgage Company (“Domain”) through a commitment letter 

(the “Commitment Letter”).  

12. Three iterations of the Commitment Letter have been put into evidence.9 The chambers 

judge evaluated the second iteration of the Commitment Letter.10 Almost two months 

after the chamber judge’s decision, Macario Teodoro Reyes (“Reyes”) submitted a third 

iteration of the Commitment Letter into evidence.11  

13. CMLS’ concern that 129 does not have the ability to complete the refinancing is 

amplified following its review of the third iteration of the Commitment Letter, given that, 

inter alia: 

(a) the loan funding date was pushed back from June 30, 2021,12 to be as late as 

after October 22, 2021,13 creating concerns that 129 has not been able to, and 

will not be able to, obtain funding in a timely manner, or at all; 

(b) effectively all of the conditions precedents to the Commitment Letter as of the 

second iteration remain outstanding almost two months later in the third iteration; 

and 

(c) at the conclusion of the appeal proceedings the pay outs for various parties will 

have substantially increased in quantum because of increased professional fees 

and accrual of loan interest thereby making completion more difficult for 129.  

14. 129 has not provided any explanation or evidence to address CMLS’s valid concerns 

discussed above, despite having the opportunity to do so in the 129 Memorandum of 

Argument.  

iii. 129 Failed to Address Significant Evidentiary Gaps Identified by the 
Chambers Judge 

                                            
9 Affidavit #2 of Macario Teodoro Reyes made on May 21, 2021 (“Reyes Affidavit #2”) at Exhibit A; Reyes Affidavit 
#3, supra note 5 at Exhibit A; Reyes Affidavit #5, supra note 5 at Exhibit A. 
10 Chambers Reason, supra note 1 at para. 40. 
11 Reyes Affidavit #5, supra note 5 at Exhibit A. 
12 Reyes Affidavit #3, supra note 5 at Exhibit A.
13 Reyes Affidavit #5, supra note 5 at Exhibit A. 
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15. 129 failed to address significant evidentiary gaps identified by the chambers judge, 

despite having the chance to address them in the Reyes Affidavit #5 or in the 129 

Memorandum of Argument.14 More particularly, 129 fails to address the following 

evidentiary gaps articulated by the Chambers judge: 

(a) whether the loan would enhance the prospects of a viable compromise or 

arrangement being made by the Petitioners;15

(b) whether 129, the Petitioners, or any other party intend to put forward a “kernel of 

a plan” of arrangement or compromise on which the Petitioners’ creditors may 

vote;16

(c) whether 129 will use the “breathing space” under a further stay of proceedings to 

permit some, or potentially full, recovery by Aviva Insurance Company of Canada 

and the other creditors;17 and 

(d) whether the completion of the Terrace Project is still feasible while also allowing 

for a full credit of over $16 million from the pre-sale deposits, which would reduce 

sale revenue.18

16. As a result of the above evidentiary gaps, the chambers judge found that the ability and 

credibility of 129 to obtain the new construction financing as proposed by the 129 

Revised Offer was “speculative at best”.19   

iv. Reyes Directed the Funds Pledged to the 129 Revised Offer to Other 
Projects and Proceedings; Funds are Currently Missing 

17. Finally, during these CCAA proceedings, the full amount of the funding proposed by the 

129 Revised Offer has moved back and forth between two different appeal proceedings 

involving Reyes.  

18. As one example, 129 pledged the $2.9 million loan from 126 in two different 

proceedings.  As recently as July 2, 2021, 129 pledged the $2.9 million loan from 126 in 

                                            
14 Reyes Affidavit #5, supra note 5 at Exhibit A. 
15 Chambers Reasons, supra note 1 at para. 70 
16 Chambers Reasons, supra note 1 at para. 87 
17 Chambers Reasons, supra note 1 at para. 88 
18 Chambers Reasons, supra note 1 at para. 89 
19 Chambers Reasons, supra note 1 at para. 89. 
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connection with a proposed redemption of one secured creditor and the receivership 

costs in Kruger v. Wild Goose Vintners Inc., 2021 BCSC 1406 [“Wild Goose”].20

However, 129 had also pledged the entirety of the $2.9 million to the 129 Revised Offer 

in connection with these proceedings.21

19. As another example, $400,000 of the funds 129 pledged to finance the 129 Revised 

Offer “were directed to other projects” and it is unclear if these funds have been 

replaced.22  

20. Prior to 129 moving pledged funds around, CMLS already questioned the ability of 129 

to complete the proposed refinancing. In light of the evidence that 129 movement of 

pledged funds, and in light of the additional reasons above, CMLS has even less 

confidence in 129 and Reyes’ ability to complete the proposed 129 Revised Offer. 

PART II:  STATEMENT OF THE POINTS IN ISSUE 

21. CMLS and Desjardins Financial Security Life Assurance Company (“Desjardins”) agree 

that if leave is granted execution of the order approving the Solterra PSA should be 

stayed and the appeal should be heard on an expedited basis. CMLS and Desjardins 

take no position on 129’s application to adduce new evidence. The issues on this 

application are: (a) whether leave to appeal should be granted; and (b) if leave is 

granted, whether a five-justice division should be convened.  

PART III:  ARGUMENT 

22. CMLS adopts the Solterra Memorandum of Argument.23. 

23. CMLS highlights that the fourth factor to consider on an application for leave to appeal, 

namely, whether the appeal will unduly hinder the progress of the action,24 has 

traditionally been considered the most important factor in the test for leave to appeal.25

                                            
20 Kruger v. Wild Goose Vintners Inc., 2021 BCSC 1406 at para 66. 
21 126 had pledged $1.5 million to 129 on May 7, 2021, in Reyes Affidavit #2, supra note 9, at Exhibit B. This amount 
was increased to $2.15 million on June 4, 2021, in Reyes Affidavit #3, supra note 5 at Exhibit D, and increased to 
$2.9 million on June 7, 2021, in Affidavit #4 of Macario Teodoro Reyes made on June 7, 2021 (“Reyes Affidavit #4”). 
22 Reyes Affidavit #5, supra note 5 at para 7. 
23 Solterra Memorandum of Argument, supra note 6 at paras. 6-12. 
24 Southern Star Developments Ltd. V Quest University Canada, 2020 BCCA 364 (“Southern Star”) at paras 21-25. 
25 Southern Star, at para. 35, citing Hockin v Bank of British Columbia (1989), 37 B.C.L.R. (2d) 139 (B.C.C.A.) at para 
20 (Wallace J.A. in C.A. Chambers).  
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24. Leave, if granted, will unduly hinder the progress of the action. The much prolonged 

SISP finally resulted in the chambers judge ordering the RVO and approving the Solterra 

PSA. The Solterra PSA has an outside closing deadline of September 30, 2021.  

25. If leave is granted and a five-justice division is allowed to hear the appeal there is no 

certainty of a decision being reached before September 30, 2021. Even if a 

determination was reached in favour of 129 before September 30, 2021, the 129 

conditional refinancing is not set to complete until late October 2021.  As such, the 

Solterra PSA is clearly in jeopardy of being lost.  

26. Further, leave, if granted, will cause significant prejudice to CMLS. The total costs of this 

CCAA have already been substantial.  A priority Interim Financing Loan from Desjardins 

in the approximate amount of $1.55 million has already has been advanced to the 

Petitioners as of the date of this memorandum26 in order to fund the CCAA proceedings. 

This priority funding ahead of CMLS includes payment of the professional fees of the 

Monitor and its legal counsel as well as the Petitioners’ counsel. The appeal would 

necessitate further payment of these three groups of professionals as well as CMLS and 

Desjardins incurring its own increased legal fees. These additional expenses will reduce 

the amount of funds available for recovery to CMLS if either the appeal is ultimately 

dismissed or if the 129 Revised Offer appeal was allowed, but 129’s conditional 

refinancing did not complete. 

27. As noted in the chambers judge’s own words, the: 

(a) “Solterra Backup Offer represents the best outcome for the stakeholders in all the 

circumstances”; and 

(b) “the time has come to end the process.”27        

PART IV:  NATURE OF ORDER REQUESTED

28.  That 129’s application for leave to appeal be dismissed with costs.  

                                            
26 Port Capital Development (EV) Inc. (Re), Order approving a stay extension and an increase in interim financing, 
made June 11, 2021, and filed June 16, 2021, at paras. 2-4. 
27 Chambers Reasons, supra note 1 at para. 111.
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Date: August 9, 2021  ________________________________________________ 

Colin D. Brousson, Counsel for  CMLS Financial Ltd. and 

Desjardins Financial Security Life Assurance Company 
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